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Introduction

1. The Department of Foreign Affairs and Trade (DFAT) welcomes the opportunity to make a submission
to the Australian Law Reform Commission (ALRC) inquiry into Australian surrogacy laws.

2. DFAT provides services to parents who have grown their family through surrogacy, in Australia by
providing services through the Australian Passport Office; and overseas by providing consular and
passport services at Australian Embassies, High Commissions and Consulates around the globe.

3. Any changes to surrogacy legislation and regulation in Australia, including extraterritorially, must
prioritise the promotion and protection of human rights, and strengthen protections against modern
slavery, people smuggling and human trafficking. It is necessary to consider these factors when assessing
the surrogacy landscape, particularly in destinations outside Australia where the Australian government
has limited information regarding, and little influence over, regulation, legislation, and safeguards for
surrogates, children and intended parents.

Regulating surrogacy, overseas surrogacy and establishing safeguards against exploitation

4. DFAT supports a nationally consistent approach through harmonisation of surrogacy legislation across
Australian states and territories, or establishment of Commonwealth legislation regulating the industry
(pp. 14-15, Proposal 1). Consistent legislation makes it easier for intended parents and parents of children
who were born through surrogacy to get clear advice, streamlines administrative processes, and ensures
DFAT can deliver equitable services to all Australian citizens involved in surrogacy.

5. A harmonised framework — including the registration of surrogacy arrangements and consistent
penalty systems (p. 29, Proposal 9) — will simplify compliance which may be difficult in an environment of
disparate laws, and provide better support for officials and advisors working with the surrogacy sector. It
may also stop relocation by intended parents to access surrogacy not available to them at their home
location; to avoid more substantial penalties in one jurisdiction compared to another; or moving to an
overseas jurisdiction to access surrogacy arrangements that would not normally be available in that
location such as when surrogacy is limited to residents.

6. DFAT broadly supports proposals intended to deter against engaging in high-risk surrogacy
arrangements overseas, however, enforcement will be challenging. Current legislation prescribing
commercial surrogacy as unlawful (all states and territories) or an extraterritorial offence (ACT, NSW, and
Queensland) has not deterred Australians from seeking surrogacy abroad. Data from the Department of
Home Affairs shows over 1300 children born via offshore surrogacy were granted Australian citizenship
by descent in the past 5 financial years (Source: The Administration of the Immigration and Citizenship

Programs publication, editions 8-15). DFAT has identified cases of Australians engaging in surrogacy
overseas and not declaring these arrangements to be surrogacy in their engagement with DFAT which
adds complexity to their dealing with the department. There must be a careful balance between
deterring unapproved surrogacy and ensuring that parents are not encouraged to hide the circumstances
of their child’s birth, as this could affect the child’s rights, safety, and human rights protections.
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7. Costs range from under $50,000 to engage in surrogacy in very high-risk, unregulated developing

nations to over $300,000 in highly regulated developed nations. If extraterritorial offences are repealed
and replaced with a civil penalty regime to discourage unregistered surrogacy overseas, it is essential that
penalties are meaningful and properly enforced. Penalties that are too low or not enforced will not be
effective deterrents. Irrespective the risk of civil penalty, high-risk overseas destinations may remain a
desirable alternative to domestic surrogacy should reforms result in intended parents being ‘priced out’
of surrogacy in Australia.

8. Inthe context of penalties, consideration should be given to reporting requirements for Surrogacy
Support Organisations (SSO), government agencies, courts, or other relevant entities that become aware
of surrogacy arrangements subject to penalties.

9. DFAT supports measures that protect surrogates by ensuring they enter arrangements informed and
in a safe manner (pp. 23-24, Proposal 7, pp. 37-43, Proposals 17-21), including a minimum age for
surrogates (p.35, Proposal 14). We question, however, how this could be enforced with respect of
overseas surrogacy arrangements, even where proposed contracts are subject to scrutiny prior to a
person engaging in approved surrogacy. In consulting with our missions overseas, some regions have
observed that university exchange students, often under 25, are recruited as surrogates to finance their
studies. Enforcement of a minimum age may mitigate this practice, or at minimum prevent it being
normalised. Other posts have shared examples of women from one country where surrogacy may be
restricted, travelling to another to act as surrogates. They are then often subject to exploitation as they
do not have access to the same protections as a resident of that country.

10. DFAT acknowledges benefits of establishing a National Regulator (pp. 17-18, Proposal 2) to simplify
service delivery, ensure consistency, and provide clear information for surrogacy and related
administrative processes such as citizenship and passports. DFAT recommends the National Regulator
have a child protection mandate, including screening and monitoring for risks of child sexual abuse and
trafficking, and works closely with state and territory registers to uphold safety and integrity across the
system.

11. DFAT notes the proposal that intended parents undergo criminal history screening prior to engaging
in surrogacy offers clear benefits, including enhanced protections for children, strengthened safeguards
against exploitation, and improved integrity within surrogacy arrangements (p. 19, Proposal 19.2). Several
high profile cases reported in media and publications by legal and industry experts have demonstrated
risks of child abuse and sexual abuse that can occur in the surrogacy sector, especially in unregulated or
poorly regulated destinations overseas. DFAT recommends that criminal history checks screen for child-
related, domestic abuse and violent crimes, similar to checks currently required for persons seeking to
adopt a child both domestically and by way of international adoption (Question E). The Department of
Social Services has whole of government responsibility for international adoption, while responsibility for
domestic adoption is legislated at the state and territory level.

12. DFAT observes that proposal 19.2 will not apply to Australian citizen intended parents residing

overseas as these parties are not required to register surrogacy arrangements (pp. 67-68, Proposal 37).

2 DFAT.GOV.AU




DFAT acknowledges it would be difficult, if not impossible, to implement checks against Australians

residing outside Australia, however, suggests Australians residing overseas may be encouraged to register
their surrogacy arrangement which may include a requirement for criminal history checks. This may
provide some protection for surrogates and children, assist in protecting intended parents, and support
future engagement with the Australian government.

13. Proposal 37, regulating surrogacy overseas, poses several concerns from a DFAT perspective. The
proposal seeks to approve and register certain surrogacy arrangements overseas entered into by an
Australian citizen or Australian permanent resident (visa holder) intended parent who is residing in
Australia. Australian citizens who are normally resident overseas may not be captured within this
proposal. Under the current proposal, those seeking to engage in surrogacy in high risk destinations are
likely to avoid the registration process entirely, knowing the arrangement would not be approved, and by
announcing their intent, exposing themselves to penalties.

14. Approval and registration of an overseas surrogacy arrangement by the National Regulator (or
alternative) may generate an expectation by intended parents that should something go wrong, they will
automatically receive assistance from the Australian government. This may also expose the Government
to potential legal risks.

15. DFAT provides consular services to Australian citizens outside Australia through its network of
overseas missions. There are limitations on the type of assistance DFAT can provide and to whom it may
be provided. DFAT provides consular assistance to Australian permanent residents only in the event of a
crisis overseas. Ordinarily an Australian permanent resident requiring consular assistance will need to
approach the relevant mission of their country of citizenship. Assistance may only be provided to a dual
national in their country of nationality in exceptional circumstances. Assistance may also be limited where
a person’s actions were illegal.

16. DFAT holds significant concern regarding a regulator’s ability to maintain a register of ‘permitted
destinations.” It would be impractical, if impossible, to maintain an accurate and reliable list of countries
where surrogacy is legal and well-regulated due to the rapidly changing nature of the surrogacy setting in
international destinations and the protracted nature of surrogacy agreements. Designating a country as
permitted or unpermitted could also affect diplomatic or bilateral relations.

17. When surrogacy arrangements are first established in an overseas destination, limited information is
available to identify what to expect, including the level of regulation and legality. The range of risks may
not be identified until such time someone engages in surrogacy in that destination and experiences
issues. A regulator would struggle to assess emerging destinations in their early iteration, however
intended parents may already be seeking to engage in surrogacy in these locations, especially where
conditions are desirable. Further, surrogacy in overseas destinations changes over time. Regulation and
legislation both increase and degrade as engagement with surrogacy develops. A developing destination
for surrogacy may seek to implement clear regulatory guidelines, if not legislation. If access to surrogacy
is subsequently tightened, through legislative or regulatory reform, for whatever reason, engagement
with surrogacy may be pushed underground.

3 DFAT.GOV.AU



18. In the past decade, overseas destinations in which surrogacy was considered ‘safe,” if not ‘well

regulated’ or ‘well legislated’ have experienced rapid regulatory change leaving surrogates and babies at
risk, and intended parents in difficult legal, financial, and emotional states. Thailand and India banned
foreigners from engaging in surrogacy in 2015, following surrogacy related scandals. Cambodia banned
surrogacy in 2016. The Mexican state of Tabasco prohibited commercial surrogacy except for Mexican
couples in 2016 and refused to issue birth certificates to children born of surrogacy after mid-October
2015 preventing the children from being able to receive passports and depart Mexico (under Mexican
law). Russia legislated against foreigners engaging in surrogacy in 2022. Ukraine’s surrogacy industry was
disrupted by war in 2022. The surrogacy industry in Greece was exposed as high risk through a fertility
clinic scandal in 2023, after which, in 2025, legislation was passed restricting access to surrogacy to Greek
residents. Georgia announced its intention to ban surrogacy for foreigners in 2023, the legislation is
before the Georgian parliament (ethical concerns have also emerged about surrogates being trafficked
across borders to Georgia). Most recently, in 2024, legal rulings related to birth certificates and
subsequent significant delays registering the births of surrogates disrupted Argentina’s surrogacy
industry, preventing intended parents leaving the country with their children for several months or more.

19. In each instance that a destination in which Australians engage in surrogacy changes, or access to
surrogacy is restricted, DFAT is limited in what assistance it can provide. The Australian government
cannot intervene in another country’s court proceedings or legal matters including commercial disputes;
family law matters or child custody matters; arrange visas or residency permits for other countries; or
intervene in immigration matters in other countries.

20. In canvassing Australian missions overseas, several have recommended against their location being
approved as a ‘permitted destination” due to the ambiguous nature and absence of laws governing
surrogacy which increases the risks to all parties involved. The opposite, providing a list of ‘unapproved
destinations’ is also unlikely to be effective because some will continue to seek to engage in surrogacy in
destinations that are the cheapest or easiest (e.g. less administratively burdensome).

21. Our missions report that the lack of clear regulatory frameworks in many countries creates significant
risks, including informed consent issues, human rights violations and abuses, exploitation, possible human
trafficking, criminal involvement, and inadequate legal protections. The absence of dedicated surrogacy
laws leads to ambiguity, especially in distinguishing commercial from altruistic arrangements for foreign
intended parents. Most surrogates come from low socioeconomic backgrounds, making them vulnerable.
Limited education, literacy, and language barriers - particularly in cross-border cases - often result in
women signing contracts that offer little protection for their health, autonomy, or wellbeing. In extreme
cases, surrogate passports are withheld, and women face severe restrictions throughout the contract
period.

22. Rather than listing permitted destinations, registration could serve as an information step. Parents
would complete a destination-neutral process before entering a surrogacy arrangement, receive
guidance on common risks, and sign an acknowledgement confirming they understand the limits of
Australian Government assistance. It must be clearly communicated that registration does not confer
additional support by the Australian government.
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23. The acknowledgement would clarify that:

e DFAT cannot intervene in foreign legal or administrative processes (e.g., birth registration, court,
or custody disputes).

e C(Citizenship and passport outcomes depend on post-birth documentation and may be delayed by
factors outside Australia’s control.

e Passportissuance requires DFAT to be satisfied about identity, citizenship, and parental
responsibility, which may not align with local documents or private agreements.

e Registration does not create additional consular entitlements.

24. This approach aims to manage expectations early, improve understanding of risks, ensure proper
documentation, and encourage planning for possible lengthy delays offshore. Early notification would
also allow overseas missions to advise on citizenship and passport requirements and highlight risks in
high-risk regions.

25. Requiring intended parents to register before engaging in offshore surrogacy, for matters other than
assessing the proposed destination, has merit. It will ensure all Australians seeking to engage in surrogacy
are treated equally, including subject to the same checks, including receipt of legal advice (p. 41, Proposal
20) and counselling (p. 43, Proposal 21), medical screening (p. 37, Proposal 17), review of surrogacy
documentation for exploitation, and child safe criminal history screening. Registration should prioritise
measures that ensure the best interests of the child, including protection against trafficking and abuse,
and the risk of statelessness, although DFAT acknowledges effecting or enforcing registration for overseas
surrogacy arrangements will face challenges.

26. With respect of medical screening, DFAT recommends the final paper consider medical screening for
intended parents in the context of overseas surrogacy, child protection and the risk of statelessness
should the intended parent/s pass away during the surrogacy contract, or before the child reaches
majority. Media reports, and Australian missions, are aware of cases of elderly persons, several over 70,
engaging in or seeking to engage in overseas surrogacy.

27. Statelessness is a critical risk that may arise from overseas surrogacy arrangements. The ALRC
Discussion Paper raises the question of whether a retrospective process should exist for stateless children
born through overseas surrogacy to obtain Australian citizenship (question W). The current approach
narrowly focuses on difficulties faced by intended parents in securing citizenship for their children,
overlooking the broader and more severe consequences for children who are left behind.

28. While industry wide data is difficult to obtain, evidence from media reports and academic literature
confirms a percentage of children born via surrogacy overseas are not claimed by their intended parents,
with some left in orphanages. DFAT understands, based on engagement with European surrogacy clinics,
this figure may sit at approximately 5%. For Australian citizens and residents, this translates to the
possibility of more than 18 babies being abandoned each year, using Department of Home Affairs data

for known overseas surrogacy arrangements (377 in 2024/2025). These children may be rendered
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stateless, unable to access citizenship by descent or birthright citizenship due to restrictive laws in their

birth countries.

29. Stateless children face systemic barriers to government services, education, healthcare, and identity
documentation. They may also be ineligible for adoption, leaving them in institutional care. DFAT
recommends the final report expand its assessment of the risk of statelessness (to include risks
associated with children being left behind), including giving consideration to the work that may be
required by government to address the issue if and when cases are identified. DFAT recognises that the
requirement for intended parents to register their intent to engage in surrogacy overseas may assist in
identifying these cases, potentially providing options for government intervention to avoid statelessness.
However, we note not all parents will register their intent to undertake surrogacy overseas based on our
observation at paragraph 6.

30. DFAT notes there may be Privacy Act 1988 implications in establishing a register (pp. 63-65, Proposals
34-36), both for domestic and overseas surrogacy arrangements, and that clear and strict protocols must
be established for the protection of the privacy of Australian intended parents and the resultant
Australian children in managing such a system. The Attorney-General’s Department has whole of
government policy responsibility for privacy matters and would be best consulted with respect of these
risks.

31. DFAT notes loopholes exist which will allow Australians to avoid regulation, such as relocating
overseas to bypass compliance and oversight. Trafficking risks remain, as a child could be moved from the
surrogacy country to other visa-free destinations without scrutiny of their status with respect of the child,
or indeed the child’s legal status.

32. Clarification is also needed on whether ‘overseas jurisdiction” in the context of ‘permitted
destinations’ (pp.67-68, Proposal 37) refers only to recognised states. Our missions report cases where
children are born via surrogacy in regions Australia does not recognise as legitimate states, adding further
complexity to the regulatory framework.

The rights of the child and parental responsibility

33. DFAT recommends SSOs (p. 21, Proposal 5) play an active role in child protection by developing and
applying a risk assessment tool and reporting any concerns of abuse. Separate advocates should be
provided for surrogates and intended parents to ensure impartial support and safeguard the best
interests of the child, particularly during conflict resolution. We suggest the final paper should consider a
recommendation on the level of training/expertise that SSOs would need, such as training on child
protection and screening for child sexual abuse. The controls in place for fraud and corruption and child
protection understanding will need to be strong. There must also be clear oversight on the operation of
SSOs, likely by the National Regulator, particularly noting the proposal that these organisations may
operate for profit or on a capped-fee basis (Discussion Paper, Page 18) and as such may have a vested
interest in streamlining and simplifying engagement in, and approval of, offshore surrogacy
arrangements. In addition to civil penalties for intended parents, the review could consider in more detail
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proposed penalties applicable to SSOs to ensure compliance with licencing requirements (pp.23, Proposal

6, and p. 31, Proposal 10) and deter against fraud and corruption.

34. Under the Convention on the Rights of the Child (CRC) the best interests of the child shall be a
primary consideration. Recognition of legal parentage or parental responsibility (pp.56-58, Proposals 30-
32 and p.69, Proposal 38) is consistent with the CRC and is necessary to ensure the intended parents can
support the child to access government services, education, healthcare, identity documents (including
passports), and for legal matters such as estate planning (refer Article 3 of the CRC).

35. Attribution of parental responsibility under Australian law, whether via administrative pathway (p. 56,
Proposal 30; domestic surrogacy) or judicial pathway (p. 58, Proposals 31-32; overseas surrogacy), will
also help to ensure the rights of parents and legal guardians of children born of surrogacy are protected,
and support access to relevant services as noted above.

36. DFAT supports the proposal to implement measures that provide a child access to information about
a surrogacy-related birth through an indicator attached to an Australian birth certificate (p. 62, Proposal
33). We note, however, that the Discussion Paper does not include a proposal related to children born
overseas, where a foreign birth certificate may not list the surrogate or identify the child was born of
surrogacy. An option may be to consider notation attached to the child’s record of Australian citizenship
by descent. The Department of Home Affairs is responsible for citizenship and as such would need to be
consulted should this be considered as part of the final paper.

37. We broadly support a pathway to legal status for intended parents of children born of overseas
surrogacy through the Australian courts; however, this does not resolve issues for Australians residing
overseas who engage in surrogacy. Where a child is born to Australian citizen parents who reside
overseas, they will not have access to the same legal recognition of their status as parents through the
Australian court system. While they may be able to obtain orders in their country of residence, these may
not be recognised in Australia (further information is provided below when discussing foreign court
orders).

38. Legislative changes must clearly distinguish parental responsibility from legal parentage and ensure
alignment across jurisdictions, including amendments to the Family Court Act 1997 (WA) (FCA1997). An
order for legal parentage may not have the desired effect of removing the presumption of parental
responsibility attributed to a surrogate by virtue of her having given birth to the child and potentially her
spouse if she is married in the 11 months prior to the child’s birth (section 69P of the Family Law Act
1975 (Cth) (FLA1975) and section 188 of the FCA1997). The Attorney-General’s Department is
responsible for family law matters and would be best consulted with respect of these risks.

39. An order allocating parental responsibility to the intended parents (with the parents named, or an
order to the exclusion of all others) will have the legal effect of removing the surrogate mother’s parental
responsibility, thereby conferring legal rights on the parents under Australian law. This will also remove
the requirement for the surrogate’s consent to any future applications for Australian travel documents.
DFAT supports legislation requiring parents of children born through surrogacy outside Australia to

initiate proceedings through the Federal Circuit and Family Court of Australia or the Family Court of
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Western Australia to have an order allocating parental responsibility made within three months of

returning to Australia (p. 58, Proposal 31).

40. DFAT does not support the proposal that a surrogate may relinquish the child simply by way of a
signed affidavit (p. 70-72, Proposals 39-40). The proposal is fraught with risk; we question how this
proposal protects against coercion, corruption, trafficking, and modern slavery.

41. As identified above, it is common for surrogates overseas to come from a low-socio economic
background. Women may be drawn to surrogacy as a means to support their families. Even in those
instances that a woman agrees to be a surrogate for empathetic or social reasons, this is frequently
intertwined with a financial need, especially in the commercial surrogacy landscape. Data published
online, and feedback from DFAT missions overseas, supports that surrogates often receive a small
fraction of overall compensation for the surrogacy contract. Figures described vary, however may start at
less than 30% of the overall surrogacy contract. These circumstances place surrogates in a vulnerable
position, and surrogacy agencies and intended parents in a position of power. A surrogate may feel
obligated to sign a document that they may not understand or comprehend. There is risk that the
surrogate’s signature could be tied to payment, with final payment withheld until such time the child is
able to leave the country of birth. DFAT is aware of at least one case where a surrogate had not received
full contracted payment at the time of application for citizenship and passports. The surrogate refused to
sign passport documentation, declaring she had not been paid.

42. Should Australia accept a signed affidavit as a legal instrument extinguishing parental responsibility,
there is very real risk of surrogates being coerced into signing the document at the threat of withholding
financial compensation, which, as identified above, may be necessary to support the surrogate’s own
family. We also refer to our earlier observation that surrogates may not have the faculty to understand
the document they are signing, increasing legal, if not ethical, risk.

43. Further, to implement such an arrangement creates inequity between a person attributed parental
responsibility through birth in the case the child is part of a surrogacy contract, and persons attributed
parental responsibility by way of other parts of family law in Australia. By way of example, a man may be
attributed parental responsibility if he was married to a woman in the 11 months prior to the child’s birth
(s69P FLA1975, s188 FCA1997). That person may not be able to simply rebut their parental responsibility
by way of an affidavit. A presumption of parental responsibility is also attributed, in family law, by way of
registration of birth (s69R FLA1975, s190 FCA1997). In the case that a surrogate mother is listed on the
birth certificate (which is common in several overseas jurisdictions), the presumption of parental
responsibility is attributed both by giving birth and by registration as the surrogate mother in a Registry of
Births, Deaths and Marriages (however described in the country of birth). Similarly, parental responsibility
is attributed to a person if their name is entered on a Registry of Births, Deaths, and Marriages in
Australia. A man may not simply sign an affidavit relinquishing their parental responsibility. They will
instead generally require a court order, which may not be made without a DNA test to prove non-
paternity.
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44. The ability for intended parents of children born through surrogacy in both Australia and overseas to

access an administrative (domestic surrogacy) or judicial (overseas surrogacy) pathway to a legal ruling
allocating them parental responsibility of the child (to the exclusion of all others) will have the effect of
removing the surrogate’s parental responsibility in a legally binding manner.

Foreign court orders

45. Blanket acceptance of foreign court orders raises significant challenges and risks, and as such DFAT
does not support the automatic recognition of foreign court orders related to parental responsibility or
custody (p. 59, Question P).

46. There are existing provisions under Australian family law that provide for the registration and
therefore legal recognition of overseas child orders in Australia (Subdivision C of the FLA1975), though it
is noted that this excludes orders dealing with parental responsibility. Countries from which orders may
be registered are listed in the Family Law Regulations. Recognition of child orders considers whether the
issuing country is a signatory to key human rights conventions and assesses that the legal systems of
those regulated countries align with Australian legal principles, including protections against gender bias
and corruption. DFAT considers that if a proposal to recognise foreign orders is progressed, this must be
managed though the family law system, similar to those provisions described above.

47. From a practical perspective, there are issues around identifying whether a (purported) foreign order
is a valid legal order as there is no way to verify the documents. While they could be legalised (Apostille
or Authentication) the legalisation confirms only the signature, seal, or stamp of the issuing authority and
not authenticity of the content of the document, including whether the document has been altered.

48. Australian authorities need to be satisfied court orders are current and subsequent orders, which may
alter parentage or custody decisions, have not been made. This is a particular challenge if the proposals
will apply retrospectively and significant time has passed since the child’s birth. It is unlikely that Australia
would be able to implement agreement with overseas jurisdictions to access systems for verification of
court orders. Privacy Act 1988 restrictions alone may limit the sharing of data with foreign entities to
enable this kind of arrangement, not to mention other associated risks with sharing personal data of
Australian citizens with a foreign authority. As set out above, privacy law issues should be carefully
considered as part of any proposed legislative reforms.

49. There is a very real risk of international scrutiny should Australia recognise orders made in countries
that have not signed or ratified International human rights conventions such as the CRC or the Hague
Convention on the Civil Aspects of International Child Abduction (Hague Convention) or indeed orders
that are inconsistent with our own laws and culture.

50. Finally, parents of children born overseas, other than by way of surrogacy, may be disadvantaged as
their orders will not be subject to the same legal recognition. DFAT’s preferred position is that foreign
orders are registered through the family court system in Australia, in accordance with the Family Law
Regulations.
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51. It is worth noting, with respect of the issue of a passport to a child — whether born of surrogacy or not

—there are provisions in passport legislation that provide for a discretion to issue an Australian travel
document to a child where an order made in a Hague Convention Country provides that the child may
have an Australian travel document, travel internationally, or live or spend time with a person outside the
country of their birth (s11(2) of the Australian Passports Act 2005 (Passports Act) with s10(3)(h) of the
Australian Passports Determination 2015 (the Passports Determination)). While this measure does not
remove the parental responsibility of a surrogate mother, it is one of several pathways that may enable
the issue of an Australian travel document without her consent.

The Australian government must provide equitable services to all Australians

52. The experience of our missions overseas is that most of the issues with overseas surrogacy relate to
foreign legal processes (court orders, birth registration, and birth certificates). Under DFAT’s Consular
Services Charter, we cannot intervene in legal matters. Once birth registration is complete, established
processes are followed to assess entitlement to Australian citizenship and issue passports.

53. DFAT does not support the proposal to front load citizenship, visa, and passport applications (proposal
39). Special fast-tracked or front loaded processes for children born of surrogacy would create inequities
for Australian citizens who give birth overseas. All Australians who have a child overseas must apply for
citizenship by descent before an Australian passport can be issued, whether a resident overseas or not
(otherwise, if the child holds a passport from the country of birth, an Australian visa or visa waiver).

54. Cases have occurred overseas, widely reported in the media, where Australians have given birth to a
child they did not know they were carrying, including recently in 2024 and 2025. There are also countless
situations, not reported in media, where a woman gives birth early whilst overseas. Under this proposal,
each of those Australians would be required to follow the standard process for obtaining citizenship by
descent and a passport, while a person who has a child through surrogacy would be entitled to a fast-
track to citizenship or a passport for their child. The inequity is compounded because persons who
choose to engage in surrogacy overseas knows in advance that their child will be born outside Australia
and are aware of the steps required to return to Australia with their child.

55. An Australian passport cannot be issued to a person unless the Minister for Foreign Affairs (or their
delegate) is satisfied that the person is an Australian citizen. The Department of Home Affairs is
responsible for establishing citizenship status of an Australian born outside Australia.

56. Citizenship by descent requires that a person be born (Subdivision A of the Citizenship Act 2007 (the
Citizenship Act)), that is, under current legislation citizenship by descent cannot be assessed prior to
birth. Assessment of citizenship by descent may involve DNA testing to establish a biological link between
the child and the Australian citizen parent. The front-loading proposal raises ethical and practical
concerns if applied in-utero as this may involve medical risk to both the surrogate mother and the child.
Considered in the context of protecting human rights, bodily autonomy of the surrogate must be
respected. Whether or not a biological link is established, Home Affairs may require further evidence of
parentage and that a parent-child relationship exists at birth. This may include registration of the child’s
birth and issue of a birth certificate, which cannot occur prior to the child’s birth.
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57. In addition to establishing that the child is the child of an Australian citizen, conferral of citizenship

requires that the Minister for Home Affairs (or the Minister’s delegate) be satisfied of the person’s
identity (subsection 17(3) of the Citizenship Act). A person’s identity cannot be confirmed until the person
is born. This is also relevant to the issue of an Australian passport. The Minister for Foreign Affairs (or
their delegate) must be satisfied of a person’s citizenship and identity before an Australian passport is
issued. DFAT follows the National Identity Proofing Guidelines (NIPG: National Identity Proofing

Guidelines) when assessing a child’s identity in the passport context. Identity is established through
several documents including the child’s birth certificate, evidence of the child’s citizenship, a photo of the
child, and endorsement of that photo by a qualified guarantor. Identity requires facts of a person’s name,
date of birth and place of birth which cannot be established or confirmed until the child is born. Identity
of the parent lodging an application for an Australian travel document must also be verified, consistent
with the NIPG.

58. A non-citizen Australian travel document (Titre de Voyage or Certificate of Identity) cannot be issued
outside Australia unless a person has already held a non-citizen travel document. A child born to an
Australian permanent resident overseas may not be an Australian citizen by descent. In the case of
children born to Australian permanent residents (visa holders) through surrogacy, where the child is not a
citizen, they will need to seek a travel document for the child from the Embassy, High Commission or
Consulate of their country of citizenship. As such, should the ‘front loading” proposal be recommended,
Australian permanent residents seeking to engage in surrogacy overseas will be disadvantaged.

59. Australian passport law requires that the Minister not issue an Australian travel document to a child
without the consent of all persons with parental responsibility (subsection 11(1)(a) of the Passports Act)
or an Australian court order that permits the child to have an Australian travel document, to travel
internationally, or to live or spend time with a person outside Australia (subsection 11(1)(b) of the
Passports Act). These provisions are intended to protect the rights of all persons with parental
responsibility under Australian law.

60. There are discretionary provisions in passport legislation that may allow an Australian travel
document to be issued to a child without consent from all persons with parental responsibility
(subsection 11(2) of the Passports Act and section 10 of the Passports Determination) however, in the
case of the first application for an Australian passport for a child born via international surrogacy lodged
overseas, it is DFAT’s standard practice to seek the surrogate’s consent to the issue of a passport as a
measure to prevent child trafficking.

61. Parental responsibility is defined at section 11(5) of the Passports Act. The definition picks up
presumptions of parental responsibility under current Australian family law (FLA1975, FCA1997). These
include (but are not limited to) the following presumptions, expanded to identify their impact in the case
of surrogacy. Some presumptions cannot be assessed until such time that the child is born.

62. A presumption is attributed to a person who is a parent. In the case of surrogacy, this attributes
parental responsibility to the surrogate mother because she has given birth to the child, regardless of
whether she is biologically related to the child, or whether she has committed to relinquishing the child.
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DFAT does not support seeking consent to the issue of a passport to a child prior to the child’s birth. This

may give rise to the surrogacy arrangement being assessed as the sale of a child (Surrogacy and the sale

of children | OHCHR) which is a breach of a child’s human rights under the CRC. It may also increase the

risk of trafficking both of women to engage in surrogacy, and of children born of surrogacy.

63. A presumption of parental responsibility is attributed by registration of birth, which is established by
presentation of the child’s birth certificate. This presumption cannot be assessed until such time the
child’s birth is registered with a Registry of Births, Deaths, and Marriages (however described) in the
country of the child’s birth. All persons listed on the birth certificate will be attributed a presumption of
parental responsibility under Australian family law, and therefore under passport law, their consent is
required for the issue of a passport. As noted earlier in this submission, it is the assessment of our
missions overseas that much of the complexity in the surrogacy space comes from legal matters in the
country of birth, including registration of birth and obtaining a birth certificate for the child. These are not
matters in which Australia can intervene, irrespective that they are directly relevant to assessment of
citizenship and/or passports.

64. A presumption of parental responsibility may also be attributed if the surrogate is married at the time
of the child’s birth or in the 11 months prior to the child’s birth. In this case, consent from the surrogate’s
spouse would normally be required to issue an Australian travel document.

65. The requirement that the Minister not issue an Australian travel document to a child without consent
from all persons with parental responsibility for the child or an Australian court order as described above
applies for all applications for child travel documents, and at each time an application is made. Consent to
the issue of an Australian travel document is not enduring, as such, consent from all persons with
parental responsibility is required for the first and each subsequent application until the child turns 18.

66. Aside from the legal and process practicalities described above, there are ethical considerations. As
described above with respect of citizenship, this same service offering described in the Discussion Paper
would not be made available to other Australians who have a child overseas (nor to parents of children
born in Australia where complexities surrounding parental responsibility apply). The Australian
government must provide equitable services to all Australians, irrespective of age, gender, disability, race,
religion, or sexuality. In serving Australians overseas, all Australians must be able to access the same
standard of service.

67. In terms of the proposal that a surrogate may relinquish a child by way of affidavit (addressed above),
or provide consent only once (p. 72, Proposal 41), DFAT considers that the better option is for parents of
a child born of surrogacy in Australia or overseas to obtain a court order allocating parental responsibility
to the intended parents. Worded correctly, this will have the effect of legally removing the parental
responsibility of the surrogate (and if relevant, her spouse) and as such her consent would not be
required for future applications, nor would an assessment of special or discretionary circumstances under
passport legislation be required. An alternative option is to obtain a court order in Australia that permits
the child to have an Australian travel document, to travel overseas, or live or spend time with someone
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outside Australia which will meet the requirements of the Passport Act, as described above. This will

ensure equitable access to passports for all Australians.

68. DFAT notes that there are other measures that could be implemented, that would help streamline
processes for parents of children born of surrogacy, without creating special rules available only to a
prescribed group of Australians. Data sharing between key agencies (National Regulator, Department of
Home Affairs, DFAT) could be considered, allowing parents of children born of surrogacy to present key
documents to the Australian government once, including birth certificates, surrogacy contracts, DNA test
results, and court orders. This would require careful consideration against the Privacy Act 1988 and may
require consent of the intended parents before data could be shared between agencies. Such a measure
would also benefit other parents of children born overseas to Australian citizens, as they navigate
citizenship and passport processes.

69. The Department thanks the Australian Law Reform Commission for the opportunity to contribute to
the review of Australian surrogacy laws.
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