13 August 2025

The Commissioner

Australian Law Reform Commission
PO Box 209

Flinders Lane

Victoria 8009

Email: surrogacy@alrc.gov.au

Dear Commissioner,

Re: SUBMISSION TO THE AUSTRALIAN LAW REFORM COMMISSION — REVIEW
OF AUSTRALIA’S SURROGACY LAWS

| would like to first thank you for accepting my late submission to this Australian Law Reform
Commission’s review of Australia’s surrogacy laws (“Law Review”). As | believe you are aware,
| have stage four (terminal) cancer and am facing a very poor prognosis (end of life). | was
away in England visiting family when the deadline for this review fell and since | returned to
Australia, | have started a new chemotherapy and daily radiation too. However, | wanted to
make the time to do a brief submission as | think it is so important for my daughter, born
through surrogacy, to other families through surrogacy and to those who will face infertility
and surrogacy in the future. Unfortunately, | do not have the capacity to address all 27 Terms
of Reference, but | will do my best to address those which | feel are most pertinent and/or
where | feel | can offer the most input from my own lived experience.

In addition, | refer you to two previous submissions | have made regarding state level law
changes (for ease and completeness | have attached these (and these can be used in a de-
identified manner too) and | also agree broadly with the position of the Health Consumers’
Council (WA) Inc. (HCC) as | have written submissions on behalf of HCC.

I am making this submission to contribute to the Law Review as | am a parent through
surrogacy with experience both of domestic and an international journey. | seek that my
submission be published but de-identified.

1. If you or someone close to you has had personal experience of surrogacy, please
describe:
- What parts of your experience were positive?
- What parts of your experience were negative?
- What could be improved and how?

| am a parent through surrogacy, and my daughter was born in 2017 in the USA. | was also an

Intended Parent (IP) through domestic surrogacy in 2019, but our second pregnancy did not
result in a live birth.
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Broadly speaking, my husband and | found the whole surrogacy process to be stressful and
difficult. We felt quite alone and unsupported (that is by the “system”, law and our clinic) and
it took us a long while to find our feet. We have no regrets obviously, our daughter is our
world, but it really could have been so much easier.

First journey (USA)

The first thing to point out is that for most people, surrogacy is a last resort. People want to
make a baby the regular way, this extremely stressful and expensive journey relying on a third
party is rarely a first choice! After 13 rounds of Assisted Reproductive Technology (ART)
ourselves, we had little money or energy left and we really needed as much help as we could
get but the opposite happened. It was like our clinic became afraid (of the law and the
Reproductive Technology Council (RTC)) as soon as it became clear that we might need
surrogacy. The clinic’s Donor Manager came across to us as wary or even afraid of the law
and RTC and as if she wanted to distance herself from our case. She made it very clear that
she could not be seen to be profiting from anything to do with surrogacy. She told us we could
advertise so long as it is free (and suggested one publication for parents which she did not
seem to know much about in term of readership) but did not have any other ideas of how to
find a surrogate and she did not have any suggestions of resources or groups. | believe law
changes here in WA need to abolish the RTC, remove much of the red tape around surrogacy
and work to be open about and even promote the concept of domestic altruistic surrogacy
such that it allows clinics to be more supportive to clients when they need to find out more
about laws, options and services. It seems this is being dealt with on a State level as | am
pleased to report that the WA Assisted Reproductive Technology Bill 2025 was introduced to
Parliament in WA today (13 August) which is excellent for West Australians, but | think the
point remains valid as we consider harmonisation and laws at a federal level. In addition,
when we put new regulatory bodies in, we need to exercise caution in terms of powers and
give more trust back to our highly skilled health professionals running clinics.

After we had exhausted any familial options and tried and failed with a friend in WA, | think
the lack of assistance from the clinic and the lack of information about where to go to find a
surrogate plus my fast-deteriorating fertility (I was in early menopause at age 33) were the
reasons we had to start looking overseas for surrogacy. It took us a while to find a Families
Through Surrogacy (now Growing Families) seminar in Perth but once we did, we were able
to learn more about our options and for domestic surrogacy and these seemed very limited.

Other things that made things hard for me were the rules around fertility preservation and
not being allowed to make embryos without a surrogacy agreement in place.

The lack of legal parentage for WA children born via international surrogacy is another big
pain point for us. It was not enough of a deterrent as we spoke to many people who assured
us it would not be an issue in practice in everyday life, because | am a UK citizen we knew we
could do the parentage process there and also because we were so desperate to have a child
but | do know that it did and does continue to cause us anxiety. It is also discriminatory and
not in the best interest of the child not to be treated like any other child (I agree with the
statement in the issues paper that says child should not be disadvantaged due to the
circumstances of their birth).

| will go so far as to say that this issue is a human rights issue (see also question 3) as it leaves

a child like my daughter as if she has no parents. In the absence of a parentage order, | believe
WA law still sees our daughter as the surrogate’s but that cannot be as our surrogate has
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signed a pre-birth order giving up any parenting rights and she has no desire to be a parent.
So that means if our surrogate is not a parent and neither my husband JJjjjj nor | is a parent,
then our daughter Jjjij is an orphan! As | face terminal iliness knowing that upon my death,
my daughter would not be recognised as “my daughter” and automatically inherit from me, |
find this whole situation even more upsetting. | hope the WA law passes, and they come up
with an easy (not expensive or overly protracted) parentage system in my lifetime but to be
honest | think that is unlikely (time wise and given my terminal illness). New federal law
should have one parentage process in all states/territories and should be open to ALL
Australian children born through surrogacy — they all deserve parents!

On a federal level it is also utterly unfair in my opinion that the same medical treatment (In
Vitro Fertilisation (IVF), Intracytoplasmic Sperm Injection (ICSl) or Frozen Embryo Transfer
(FET)) is covered by Medicare ordinarily but not if it is for the purpose of surrogacy. This is
discrimination against people who cannot carry and needs changing asap.

Second journey (domestic)

| should start by saying that it was my dream to do a domestic surrogacy. It was what | wanted
from the very beginning as | imagined experiencing the pregnancy vicariously, going to
appointments, a lifelong friendship and Aunty like relationship with my child. It is what we
had tried for, but we just found the Facebook process of trying to meet someone too
challenging (see previous submissions). Once we found the Australian Surrogacy Community
and the Western Australian Surrogacy though, JJjjjjj and | became very involved, not just in
supporting people online but also in person. | regularly met up with people new to surrogacy
and tried to guide them regarding where to find information, resources and help and | shared
what | knew about both domestic and overseas surrogacy. We organised many community
catch ups and became very well known in WA so people would reach out to me/us. This was
all genuine and organic and | never said | was actively looking for a surrogate or considering a
sibling journey, a) because ] was still young and b) because | was conscious that there
were plenty of people who were still looking to have their first child and | thought one of the
available want to be surrogates in our little group would want to help them. However, low
and behold a family approached us and said they would like to carry a sibling for us and it was
like a dream come true. Jij was only six months old and the would be surrogate friend was
actually still having one more baby of her own so we agreed to get to know one another more
and spend time together and if that worked then jump through all the surrogacy agreement
hoops (counselling etc.) and then make a baby together. We became very close to the family
and spent time together with our children every week for over a year before we then started
the journey which then encountered significant problems and things went wrong.

| am sorry to say that there were also a lot of negatives around our second journey, domestic
surrogacy with another (different) clinic in WA. Our doctor was amazing, but the clinic was
poorly geared up for surrogacy (despite being one of the State’s main providers). There were
regular mix ups about who was getting information following blood tests and things (surrogate
or me) and a lack of due process. The surrogate would often request they call me (and give
her express medical permission) but for all except one nurse this was a problem. Then, our
journey was an absolute disaster as our surrogate and her husband had unprotected sex mid-
way through the fertility cycle, AFTER taking drugs to boost ovulation and then, a couple of
days later, they had our embryo transferred without telling anyone what they had done. She
ended up pregnant and also admitting to a nurse that she was worried because she had
unprotected sex at the wrong time and then after analysing the timing, the clinic doctors
concluded there was absolutely no way of knowing whose baby it was until such a time as
genetic testing was possible. The whole time was extremely stressful, heartbreaking in fact.
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All the counselling we did beforehand and the fact that we thought the surrogate was a friend
but never spoke to us again, was just even more traumatic. [Jjjjjj had started to see their four
little girls as pseudo cousins and then suddenly they disappeared from our lives. We believe
our surrogate and her husband knew full well not to have sex and we had actually spoken to
both husband and wife about it, but at the same time, it should be known that the clinic did
provide FET instructions to the couple which just tell you to refrain from intercourse for
certain days, not for the whole period as they are instructions written for a couple trying to
make a baby together. The unprotected sex had apparently taken place one day before the
no sex window described in the instructions. It is disappointing that the clinic did not have
surrogacy specific instructions, particularly given the delicate nature of surrogacy and because
we had to pay more for everything because it was surrogacy (including additional administrate
fees) so it surely makes sense that the clinic should provide surrogacy specific instructions. In
my view we need more competition between providers, more clinics interested in and
practicing surrogacy and also more regulation around standards (without scaring clinics with
a watch dog approach).

Surrogacy is complex and it brings together two families, ideally for life. | am therefore, not
against counselling for teams, in fact | am for it. However, it should be noted that despite
paying for each of the four members of our team (surrogate and her husband and myself and
I to have the required psychological testing and then going to many mandated
counselling sessions with the RTC approved counsellor, our journey not only went wrong but
the things which we discussed in counselling did not happen in terms of how we would talk it
out and how we would address issues and our surrogate never spoke to us again. |
understand people are people and these things are never full proof, but | think new laws need
to take this into consideration and make recommendations for steps in surrogacy journeys
rather than set out strict laws. In WA, the way the RTC either is or has been or how it is a
portrayed but clinics (as a body to be feared) puts people off domestic surrogacy. The RTC's
mandatory approval process is too much red tape and has been compared by some as feeling
almost like a criminal check. People should not be treated like this, remembering that people
from all walks of life and moral standings (even those lacking in moral standing) procreate
naturally all the time. We must have some checks and balances, but it needs to be kinder as
currently it is barrier. Furthermore we need to trust our skilled clinicians to guide their
patients as to the right steps and | think the new WA bill recognises this. |think there can and
should be a recommendation for legal advice and counselling but that we need to use
professionally qualified people with experience and trust that, not rule thar they need to be
RTC (or whatever regulatory body) approved. | think a clinic should be able to request the
steps to be followed as they want the best outcome of the journey but if for some reason they
are not and a baby is born, the parentage order cannot be based on the steps. Even if it was
not done in a best practice way, it is not in the best interests of the child to live “without
parents” because of this.

For our domestic journey, paying expenses to our surrogate felt hard and became a negative
aspect of the journey. We wanted to pay not just the surrogate’s but her husband’s time off
work if it was for us (either he was doing an appointment for us or he was looking after his
own kids so she could) but we were told that was not allowed by our lawyer. Again, there
was a felling fear of the RTC and the law and being punished and it did not feel right. |think
we need to make the law make sense (this does not — he had to take time off work as his kids
needed looking after as she had to go to clinic) and also, in the absence of compensated
surrogacy, at the very least be generous to make sure the surrogate and her family are not
out of pocket at all (whilst also ensuring IPs are not taken advantage of). See question 15 for
more detail.
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2. What reform principles should guide this Inquiry?

| like the reform principles laid out in the Terms of Reference; they resonate with us (my
husband and I). Other points, which fit within the ethos of the principles named, which | would
like to note are:

o Bestinterests of the child. Again, make it make sense and do not do (or threaten)
things like sending parents to jail or fining them for desperately try and have a
child. This helps no-one, least of all the child.

e Supporting all Australian would-be parents without discrimination. WA needs to
fix things the most here regarding gender, gender identity, relationship status and
sexual orientation discrimination but there are also things like the Medicare
surrogacy rebate (or lack thereof). All people with a desire to have a family should
be treated equally.

e Harmonisation for equal opportunities as well as less complicated and a better
patient experience.

o The patient voice — nothing about us without us. This inquiry should allow time
and budget to really talk to people who have done journeys both domestically
and overseas and really hear the sorts of struggles (and positives). Those with
lived experience are the experts and give the most insight and understanding into
the complexities in this space so to make it better, we really need to listen.

o The right reviewers — the right people need to head up this inquiry. It should not
be led (as some in the past have been) by people with biases on the topic going
into it. The reviewers need to be open minded and also spend time getting to
understand the topic/space. Anyone conducting community conversations
should be appropriately trained too — that is a focus discussion should not be
leading, and the facilitator should not make their personal opinion known. | have
participated in inquiries on this topic in WA where the facilitator (who was also
the reviewer) made her strong views on the topic very clear, made me feel like a
criminal for going overseas and then and actually insulted me by undermining my
position as a mother (she was speaking about unenforceable contracts and
separation from the surrogate mother as a traumatic issue failing to acknowledge
the traumatic issues around separating from a biological mother). This is not a
safe space to hear lived experience stories.

3. What do you think are the key human rights issues raised by domestic and/or
international surrogacy arrangements and how should these be addressed?

Firstly, WA surrogacy law is in direct contradiction of our sex discrimination laws and that is a
human rights issue, but | think enough said on that, particularly because the Bill in now in
parliament to change this. Across Australia | think we need to allow ART and surrogacy
services for all.

The key issue for children born through international surrogacy is this issue that in some states
they can never be recognised as the children of their parents (parents in practice and usually
biologically too). See question 1.

Another human rights issue is that we are putting our people at risk by sending them overseas
(either because they are banned in WA or because things here in Australia are so hard that
they feel forced). See my previous submissions and question 15 for more detail on our journey
but America was a last resort for us, and it was mentally, physically and financially draining.
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No one wants to live in an Airbnb for the birth of their child, to be in a foreign country away
from all their support networks and fly across the world when the baby is three and a half
weeks old. We also considered other counties (India) and things that were really out of our
comfort zone out of sheer desperation. One agency in Canada messed us about a bit too. We
were not conned or fleeced but IPs can be and predators know they are desperate. | note
that there is a human rights list of the Issues Paper but there is nothing about IP exploitation
and | am sure this happens often or at the very least | think it’s fair to say IP can be and are
taken advantage of sometimes. | think people know they are desperate and some agencies
in some jurisdictions persuade, coerce and overcharge. In the years since our daughter was
born, IPs have had to navigate travel in a global pandemic and war in a popular surrogacy
destination and some people have even been caught up with unethical clinics unsafe cross
border arrangements. People are putting themselves at risk and doing things which may be
precautious or even dangerous because they are desperate and | believe this is a human rights
issue in itself. We must protect our people.

Some of the rules around fertility preservation (and again this may be mainly WA, | am not
sure) feel discriminatory (against those born without a uterus for example) and altogether too
blasé to a point where is becomes a human rights issue. For me the concept of motherhood
is so intrinsically linked to my personhood and by that | mean my ability to live in society and
be (without an unbearable level of psychological address) that it feels absolutely wrong that
a committee could tell me (as a 33 year old woman) that | cannot preserve my fertility when
there is the technology to do it. This does not feel like medical best practice to me. | believe
our national laws need to really allow freedom in this space so we are not taking away people’s
right to parenthood and this matter of fertility preservation must be handled very carefully.

5. What do you think are the main barriers that prevent people from entering into
surrogacy arrangements in Australia, and how could these be overcome?

See question 1 for issues regarding our journey but in summary | believe the main barriers
are:

It is too hard to find a surrogate in Australia.

If we set aside the current discrimination in WA and presume the Bill will be passed to allow
gay men and single men to do surrogacy in WA, then this (too hard to find a surrogate) is the
main issue, | think. Sheer desperation and a lack of time is the reason people go overseas and
unless we find ways to increase the number of surrogates here and make them and IPs more
accessible to one another, people will keep going overseas.

The first thing we need in this space are laws and bodies that do not terrify people (including
clinic staff) so that the clinics we have can be more supportive and helpful to those seeking
surrogacy.

Next, we need more general population education and awareness around surrogacy. No, it’s
not illegal but if people do not know that then people are not inspired to become surrogates
(unless it comes up for someone they know). Education in primary care is also necessary. |
have had a GP tell me surrogacy is illegal here and she was adamant even when | tried to
explain to her about (legal) altruistic surrogacy.

We need to do away with laws which ban advertising for a surrogate, this is not helpful.

We need some sorts of matching and support organisations in my opinion (see question 11)
and some regulation of bodies working in this space.
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Finally, | think we really would benefit from a compensated model (see question 17) and that
really this is the only thing that would make a material difference to keep most/more people
on our shores.

The process is too complicated, onerous and intensely regulated.

Every state and territory varies here but that is case in point for the first problem —the law in
Australia is very confusing (sometimes even for the lawyers in my experience)! It would really
help the patient experience if we could have one set of laws across the country.
Harmonisation should also then address equal opportunity such that all people have access
to the same services.

In some states/territories, certainly in WA, the regulatory body has gotten rather too onerous
and powerful. | say this as | experienced the way the nurses, administration staff and Donor
Coordinator in my two clinics used in WA would talk about the RTC, because of the way people
in our WA Surrogacy Community (of which | am a long standing and active participant) talk
about it and from my own experience trying to join the committee but not being accepted. |
think that whilst there obviously needs to be regulation of the fertility industry and the clinics
operating but beyond that we can and have to trust our clinics and health professionals to
make the necessary assessments around treatment needed or not needed and
recommendations regarding steps towards a surrogacy agreement etc. This does not need to
be done by an external body and no “approvals” per se should be required in my opinion. On
the whole | agree with many of the steps which are required for surrogacy in WA, for example
the counselling but some might be not necessary every time (like the independent psychology
assessment) and some are definitely not necessary (like the waiting period). Regardless I think
what steps are needed can be recommended by clinical professionals, not a regulatory body.
| think our journey which went so wrong, is case in point that a regularity body does not
provide any additional safeguards for parties involved.

Should new laws establish some sort of advisory council and/or clinic regulator, | urge you to
remember the importance of the lives experience voice and consumer representation. When
consumer representatives have handed their notice in at the RTC, the committee has not been
quick with trying to find or appointing another representative but rather left vacancies for
many months. Regarding my personal experience of wanting to join the RTC, | have applied
to be the consumer representative multiple times but | believe | am not being considered (am
being rejected but not even told why as such) possibly as | have been overseas for commercial
surrogacy and there are members of the committee who disapprove of that. We did 13 cycles
of ART in WA before we were told we needed surrogacy, | have lived experience of domestic
and international surrogacy, | work in health advocacy, | identify as being from a Culturally
and Linguistically Diverse background and am considered somewhat of an expert in engaging
with diverse communities and | have come as recommended to the RTC by the HCC twice
(with the support of a doctor who is on the RTC committee). It seems strange that | never got
a position or even an interview or call back. We need consumer representation on any new
panel or body that is created, and representatives should have a broad range of experience
and be well supported to attend meetings.

Contracts are not enforceable.

| have had many conversations with surrogates, IPs, surrogacy legal professionals and also
those running surrogacy inquires regarding enforceable contracts. There seems to be a lot of
resistance due to the surrogate’s bodily autonomy and not “forcing” her to relinquish a child.
| do understand this and also am conscious that if things were to move to a more compensated
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model, we need to ensure we are not tying payments to the relinquish aspect. However, |
would argue that the surrogate and IPs have entered into an agreement where from the
outset the child is not the surrogate’s, and she would not actually be able to keep it. If she
later decided she wanted to and tried (unlikely) then the family court would get involved and
| believe likely rule that the best interests of the child are for it to go to its
planned/commissioning/biological parents. Whilst | would never want to cause trauma to a
surrogate struggling to “give up” a child, I could also not “give up” my (biological) child and
just let her be brought up by someone else, | would fight for her until the end. With that in
mind, | would prefer the child handover part of our Australian surrogacy contracts to be
enforceable.

If this is not possible however, | think there are options to educate around this so an
unenforceable contract sound like less of a risk because | know that the lack of enforceable
contracts really does put some people off doing surrogacy here. We know that if a surrogate
wanted a baby, she would simply have one and that surrogates do not want to keep babies
but desperate IPs may already have feelings of anxiety around not getting their baby and they
may be feeing inferior or similar due to infertility. For many the risk of having to give up a
child would just feel too much to even try. If contracts remain not enforceable then | think
better education around why they are not an what it means would be helpful to keep people
onshore (with faith that the system works). See question 9 for more detail.

The birth certificate and parentage process takes too long.

| think this side of things puts IPs off more than the lack of enforceable contracts and | think it
put some surrogates off too. The surrogate (and her partner) the legal parents at birth and |
think if pre-birth orders were an option here, that would be better for all parties. If that
remains off the table then | think it’s important to expedite the processes to get the child
where they belong, that is with their parents and also to use to common sense in the interim.
| have heard of hospitals here in Australia who know full well it’s a legal and contractual
surrogacy but they will not let the parents leave the hospital with the baby so the surrogate
has to leave holding the baby and then they do a car park handover! |know of a case here in
Perth where a GP would nor see a newborn baby with his mother but made the surrogate
come in and register the child. Thes sorts of things do not help anyone, a new family just
wants to get on and be “normal”. They are as sleep deprived as any other new parents, they
do not need extra work, and they do not need to feel less than or like they are not parents.
It's extremely distressing to go through the journey of infertility and surrogacy and then have
your child not be recognised as yours, to not be a legal parent and you can feel very helpless
and even inferior to not be able to take your child to the doctor; it’s invalidating and in some
cases humiliating. Then there is the surrogate who has done all this hard work, has just given
birth and now likely just wants to be with her own family and rest and recuperate in the fourth
trimester and she is forced to help the parents go to a GP — this does not make good sense! It
is my understanding that the surrogate and her partner then have to register the birth, again
unfair on her and again the parents are at her mercy, and | have heard cases of people
dragging their feet here too. Then there is the process of the parentage order which varies
in all states and territories and is confusing and often expensive and long. It is not fair to leave
all parties in limbo for nine/ten months which from my memory of a time when | had friends
doing this (five and eight years ago) was about the time it took. | think when we are talking
about a child without legal parents, we need to get rid of waiting periods (I think some states
have a one month wait which is unnecessary and rather silly to suggest as if there is a cooling
off period and a surrogate can just chose not to give up the baby or that parents can choose
not to take it on!) and expedite the process.
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9. Should surrogacy agreements be enforceable?

As mentioned above (see question 5), | believe the lack of enforceable contracts are a barrier
to domestic surrogacy in that they scare people. Desperate IPs are worried the surrogate will
try and keep their baby. In reality, we know that this rarely, if ever, happens and that if a
surrogate waned another baby, she would have one. Inanideal world, as a former IP, | would
like the relinquishment of the child part of a surrogacy contract to be enforceable as the idea
that someone else could “keep” my biological child does not bear thinking about, even if it is
very unlikely that that would ever happen. In a previous law review focus group, the facilitator
told me that enforceability was an issue because it would not be fair to forcibly separate the
“surrogate mother” and baby and spoke about her mental health etc. but she could not see
how it would equally not be fair to separate me from my biological child and what that would
do to my mental health. In terms of the best interests of the child, she did not seem to be
considering this wholly and we do need to think here about the planned family and genetics
too. However, | do understand enforceability is an issue because it is a woman’s body over
which she has bodily autonomy — we cannot force her to do anything and nor would we want
to. If we cannot enforce the handover part of the contract, if that is “impossible”, | think this
is okay, but more education is needed. If IPs understood things better, that in reality a
surrogate will not want to or try to keep the baby and if they did, a court would not let that
happen, | think this issue would be less of a deterrent.

It is my understanding that the financial reimbursement parts of the contract are in most if
not all jurisdictions, enforceable already and | think that is fine. Financial matters need to be
transparent, agreed by all parties and on the whole backed up by receipts.

Another aspect of the contract we need to consider is the clauses around the surrogate’s
behaviour and actions during pregnancy and even treatment (I sometimes wonder if we
should have written something about intercourse in the contract as they did in America).
However, these aspects are really not enforceable. In our experience of using an
“enforceable” contract in the USA, it really makes no difference. At the end of the day, we
are talking about a woman’s body over which she has choice, agency and full bodily autonomy
and that does not really change whether there is an enforceable contract or not. Really if a
surrogate wants to do something to her body or you baby, she has the ability and you are
quite powerless as IPs, which is the reality of surrogacy.

| really struggled with being so far from our surrogate and pregnancy in the US. Our surrogate
definitely made dietary choices | would not have made if | was pregnant and | believe she may
even have stopped taking her folate this was really hard for us. She also took a medication
which is prohibited in pregnancy but luckily it was taken a matter of days off where is could
have really damaged the baby’s lungs. We found out by pure chance (it came up in
conversation) and we were able to speak to our doctor to have a chat to our surrogate but,
even though she was in breach of contract there was nothing we could do about it. She was
pregnant with our child, it would not be helpful to try and issue her a breach notice! | think
what is really important with these things is the conversations about behaviour during
pregnancy — to talk about alcohol and drugs and sugar and whatever else matters to the
parties and | think for many IPs it is helpful to (be allowed to) write them into the contract.
Even if they are not enforceable in the contract it gives peace of mind and encourages parties
to do the right thing and declare things. Our surrogate here in Perth took mental health
medication which is not recommended for pregnancy when she was pregnant and struggling
or embarrassed that she did not know with whose baby and although, as above, she never
spoke to us directly, she did ask the doctor to call us about this medication and let us know,
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because we had had a conversation about wanting to be across medications after what we
went through with surrogacy number one. The call from the doctor which informed
prescription of the not recommended medication was distressing to hear but at the same time
positive to receive in that at least we were across what was happening.

As such, | would argue for more balanced and detailed contracts but have no definite position
on enforceability of this aspect. My recommendation (see question 4 above) is to talk to
people with lived experience and work out a contract template that allows for more detail on
surrogate behaviour, even if it is not enforceable.

11. What are the gaps in professional services for surrogacy in Australia?

Matching agencies

| believe this is the major gap in the Australian setting which exists in all other markets. |
believe matching agencies really are necessary to help those who do not have a friend or
family member who can help and thus are trying to meet a person who wants to be a
surrogate. | believe Surrogacy Australia Support Service (SASS), which was established more
recently, after our time, is facilitating some introductions but it doesn’t have a lot of signs-ups
and is not actually matching per se. | think the main meeting place is still the Australian
Surrogacy Community Facebook page (which was the main place when we went through our
journey). The problem with the Facebook page is that it can feel quite competitive and intense
(see previous submissions) and also that it is managed by volunteer moderators so there is
often limited capacity and thus things can be easily missed or take longer and there are
sometimes issues and people with different ideas about Facebook etiquette. To have any
hope of keeping Australian IPs on shore, there needs to be a facility or multiple facilities for
matching IPs and surrogates, a self-managed community Facebook page is simply not enough
and really does not cater those who are unable to use social media for a whole variety of
reasons or many people from Culturally and Linguistically Diverse backgrounds.

We should also consider organisations whose sole function is to pair surrogates and IPs but as
we do that, we need to look at regulation of that industry too (to keep an eye on best practice,
exploitation and costs). In my view, good agencies do not just pair an available surrogate and
an available IP or IPs or base it on geography. At the very least they should be looking at key
values and views on things like termination and an even better agency should find out a bit
more about the parties and match based on common life values and interests a little such that
there is a chance of a better and more enduring relationship. 1 am not 100% on how agencies
would work financially but if we have compensated surrogacy then it goes hand in hand with
agency fees and if we do not then perhapsiit is a not-for-profit model but either way Australian
IPs need help finding surrogates.

A register

| think clinics could keep a register of interested parties or we could consider a central register
in each State/Territory. Even if there are matching agencies, this can be a clinic starting point
which may end up being quite fruitful. Anecdotally | know that there are often women who
struggled with ferity issues themselves who would then like to help others in a pay it forward
sort of way.

A regulator to keep an eye on agencies and clinics from overseas who are coming to sell
their services to Australian IPs

We would not be where we are today with our beautiful daughter without having had the
help of Growing Families (formerly Families Through Surrogacy). Happening upon one of their
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free webinars in Perth is the way we found out about various international surrogacy markets
and heard more about domestic surrogacy and found the Australian Surrogacy Community.
Sam Everingham has done some commendable work in my opinion. However, my
understanding is that they are now more of a concierge service, and | am not sure of their
financial model and how exactly they select their partners and exhibitors. Who is monitoring
the markets they select to showcase and the providers they (or others) recommend? | think
it is important we monitor not just this organisation but any others like it which may pop up
in order to make sure we are protecting Australian families.

Surrogacy guidance in general

Australian fertility creation lawyer Sarah Jefford and Growing Families Founder Sam
Everingham have taken it upon themselves to create surrogacy guides for Australian IPs and
surrogates which is fantastic, but | think we need more of a national, health department
approach on this so Australians have somewhere trusted to go in terms of reliable and
impartial information. Alternatively, or in addition, the clinics could take a more active role in
guidance and support.

Surrogacy professionals

To improve surrogacy for Australian families | think we need better professional education in
this space, and we need to try and actively increase the number of skilled people working in
the industry. | have already described how out clinic did not even have basic cycle instructions
for our surrogate (despite the increased fees) and how our previous clinic basically told us we
needed surrogacy and then sent us on our way to come back when we had someone to carry
for us. Each State/Territory needs a couple/few (depending on size) clinics with a real
surrogacy specific set up in order to properly support people and have successful journeys.

| agree with the Issues Paper in saying that professional services like lawyers, psychologists
and counsellors are lacking in this space and in a small state like WA, we often ended up having
to use national providers who then turn out not to be as ofay with the WA rules. We need to
actively try and recruit and upskill professionals in this space. In order to support this, we
need to increase general/public awareness/knowledge of surrogacy too (see question 25).

| have not chosen to answer question 13 about regulation on advertising at this time but | will
say that we need to allow advertising in order to increase surrogate and IP matches and
domestic journeys. At the moment the different rules om advertising in each State/Territory
are really confusing and in WA, it seems that because a clinic must not be seen to be profiting
from surrogacy, clinics live in fear of advertising which is really not helpful. IPs need to be able
to advertise their need and search for a surrogate, a surrogate should be able to advertise her
desire to carry if she wants to and clinics should also be able to advertise for surrogates in my
view.

14. What entitlements, if any, should be available to surrogates and intended parents?

e Medicare — this should be as available as it is to others going through fertility
treatment or pregnancy. There should not be the current lack of Medicare rebate
for IVF/ICSI because it is surrogacy and there should be no restrictions related to
the reason for treatment (i.e. no different treatment if it is medical infertility,
unexplained infertility or social infertility) other than perhaps some limitation
when it there is advanced maternal age (from a statistics, cost and fairness
standpoint).

Page 11 of 43



e Right to share medical records — | understand a surrogate must have bodily
autonomy but if she makes the choice to share her medical information with the
IPs then she should have the right to do that and clinics should accept that without
making it an ordeal. In our experience, some nurses were willing to share
information and some refused which was just hassle for everyone.

e Surrogates should not be out of pocket at all so parties should be allowed to
reimburse them for anything they lose or miss out on due to the fertility
treatment or pregnancy. This should be allowed to include time off work for both
surrogate and partner and babysitters etc. There should be sensible regulation of
this space with allowance for IPs to treat the surrogate to food shopping or ready
meals or maternity clothes without getting into trouble or worrying about such.

e Parents need the right to parent their baby once it is born. That may sound
obvious, but | mean they need to be allowed to get on with it, get a Medicare
card, register at the GP and look after their own child without administration help
from the surrogate. Conversely, surrogates have been through enough and have
the right to be left alone (administratively).

e Paid parental leave from Centrelink which is the same as other families who have
had children by another means. This should be granted with ease from Centrelink,
but we have many stories in the community where staff at Centrelink were not
across surrogacy and wrongly state that either IPs or surrogates are not entitled
to parental leave, and they send people away. Training is needed here.

e Business should provide parental leave from work as per any other employee
(noting that the surrogate would not be caring for a child so her leave for medical
recovery would be much shorter and that parents are caring immediately
following the birth).

15. How could the process for reimbursing surrogates for reasonable expenses be
improved?

The process could be improved by being more understanding to the fact that this journey is
complex and there are many parties involved so it should make sense and not be so heavily
“policed” that there is fear from parties involved about being criminalised for trying to get a
babysitter. Sensible, compassionate and no surrogate out of pocket and no IPs taken
advantage of would be the goal and | think for that to happen it is simply a question of talking
to people to find out what needs to be included and then come up with sensible guidelines on
the proof that may or may not be required for certain items. Ultimately the IPs and surrogate
would need to talk and agree based around the guidelines.

The process can and should be the same across all states and territories so it’s fair for all and
so it’s easier for those going through a journey. Right now, | can tell you that even lawyers
confused!

| am wary of cap amount because in some jurisdictions (e.g. Canada which we also have
experience of, we went with an agency there and matched with a surrogate who later turned
out not the be medically fit) these seem to have become a way of blurring the lines between
altruistic and compensated surrogacy (i.e. there is a payment for “expenses incurred” but the
expense amount is known beforehand and it is the maximum allowed).

| think the process for expenses should be as transparent as possible and also as simple as

possible whilst protecting all parties. If surrogacy remains altruistic and thus costs low, I'd say
money is trust is unnecessary hassle for an already hard process but at the same time |
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understand why the trust gives peace of mind and we had to use it in the US. | think receipts
and / or proof such as payslips should be kept for the larger value things but there should be
a small amount allowed without receipts (for things like parking).

16. Do you support a) compensated surrogacy and/or b) ‘commercial’ surrogacy? You might
want to consider whether you agree with how we have described compensated and
‘commercial’ surrogacy?

Yes, | fully support compensated surrogacy in Australia. | say “compensated” as my
interpretation of this is that it should not be a free market where any price goes as that does
commodify children, put IPs at serious risk of exploitation and risk attracting surrogates who
are “doing it for the money”. Compensated surrogacy would allow for a payment for time
without making it such a large amount of money that a surrogate is solely motivated by
money. That said, in my view, knowing many surrogates personally, altruistic, compensated
and commercial, women are rarely motivated solely by money for this. A woman tends to
carry as she is motivated to help (but also does not want to be out of pocket and the money
is an allowance for her time).

My main driver for supporting some form of financial compensation is that | just do not think
we will ever keep up with demand otherwise. | could not stop until | was a mother, | would
have done almost anything, and | went to countries and considered things | was not
comfortable with, all because | was desperate to have a child. We started off with a work
colleague here in Australia and then she had a health problem. We travelled to India and
were sat in a doctor’s office when the Indian Government sent a notice out saying that they
were no longer allowing surrogacy for international IPs. Now in hindsight | was not
comfortable with all the practices in some of the clinics and agencies in India and | am glad we
could not do it there in the end but we were considering something out of our comfort zone
because we were so desperate. We then signed up with an agency in Canada and had a
surrogate who was lovely but did not end up passing her medical. We then later found out
that the agency has been dishonest about something regarding her medical history. By this
stage my sister’s twins were a bit older, and she considered being our surrogate, so we ended
up going to a clinic in the USA (where she was living). When that didn’t work out, out of sheer
desperation and exhausted we ended up with an agency in the most expensive US state but
the one with arguably the most surrogacy experience and the one with arguably the easiest
processes (pre-birth orders etc.).

Whilst | think 13 ART cycles before surrogacy and then four countries and possible surrogates
is a lot for one couple to handle, we are lucky compared to IPs in war zones, navigating travel
though COVID lockdowns and IPs crossing borders and bending rules and getting into all sorts
of strife due to desperation and too big a risk taking, trusting people they shouldn’t, being
taken advantage of and / or pure bad luck. In the community we regularly hear about people
who cannot reach their babies or who cannot leave the countries they are in and get back to
Australia. By making surrogacy so hard here in Australia (or still here in WA at the time of
writing making it impossible for some people to access) we are putting out citizens at risk by
sending them overseas into often dangerous and always financially difficult situations and this
is simply not good enough, it feels unethical to me. | believe the demand for surrogacy is
always going to exceed supply (particularly in WA when demand will soar when the law
changes to include gay men and single people and others currently discriminated against due
to gender or sexual orientation) so the only way to even try to get enough surrogates to keep
the majority of people onshore, is to make it possible for surrogates to be compensated.
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In terms of why | support compensated surrogacy, well, everyone else gets paid, why not the
surrogate (who is doing the most work!)?! | do not believe many women could do it just for
the money; surrogates must be motivated by human kindness, a desire to make and complete
families and altruism. | believe she can be motivated by all these things but also still receive
a payment just like a doctor likely enters medicine, not just for the money but also because
he/she/they want to help people. Many caring professionals involved in surrogacy can be full
of kind people but ones who also get paid for their time. It does not make sense to me that
every other person in the chain of people required to put the agreement in place and bring
the baby into the world, the doctors, nurses, psychologists, lawyers etc. is paid but not the
one doing the most “work”.

An argument against compensated and commercial surrogacy is always exploitation of
women but | would argue that not paying them is the most exploitative practice. It is
important that free market commercial surrogacy does not get used as a way to coerce
women into doing a surrogacy or that it does not wrongly attract women too motivated by
money, but | do not see reasonable compensation as anything but a plus.

Another argument against is often about commodifying children but we need to remember
we are compensating for the surrogate’s’ time (plus dedication, energy, care etc.) not for her
to relinquish the child. They payment happens whether there is a live birth or not and is paid
in instalments based on time.

17. If Australia was to allow for compensated or ‘commercial’ surrogacy, how could this be
implemented.

| do not have the capacity to go into detail here, but we need to look at examples from
overseas and the most important ones to look at would be the UK, Canada and certain US
states. The UK and Canada count themselves as altruistic models but there are interesting
and different ways of counting reasonable expenses. One has agencies which charge to match
IPs and surrogates, and one does not and whilst | understand this is not the question, it all
flows into how the model works. There are many states in the US which seem to do it well
(for example California where we had a good experience in many ways and did think the pre-
birth order worked well) and some that have seemingly cumbersome processes. There is also
some evidence to suggest payments are getting out of control in California. If Australia is
considering some form of compensated or commercial surrogacy then there needs to be an
analysis of different jurisdictions pros and cons and a detailed examination how all the parts
play into one another.

18. What are the main problems with the requirements and processes for obtaining legal
parentage for a child born through domestic and/or international surrogacy?

| struggle a little with the surrogate’s partner being on the birth certificate, this does not make
sense to me (or many surrogate partners who | know) and | think this review should look at a
workaround for this.

The primary problem with the parentage process is the time it takes and specifically there
being no pre-birth option, the waiting period before an application can be made, even post
birth and the time it takes to be granted. | have not obtained a parentage order myself, but
| also hear it can be administratively burdensome and expensive. See also question 5. We
must remember that in the absence of a parentage order over this period, parents have no
legal relationship to the child which compromises the rights of the child.
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As for legal parentage for those born through international surrogacy, the main problem is
that there is (currently) no way (in WA) for us to do it! This is a really uneasy position for us
to be in as parents, and it is emotionally charged too (to know that the state I live in and will
likely die in does not recognise me as my daughter’s Mum). It is also unfair and not in the
best interests of the child and is a human rights issue in this regard (see question 3).

Again, we must remember that in the absence of a parentage order over this period, parents
have no legal relationship to the child which compromises the rights of the child and in this
case we are not even talking about months but years or forever! It is honestly quite
unbelievable that our seven-and-a-half-year-old daughter is not our “daughter” according to
WA law in my opinion and this is not how Australia should be treating its citizens. |1 would say
the later for the best interest of the child even if we had done something criminal but in WA
it is my understanding that going overseas for commercial surrogacy is not against the law so
we really should not be being punished for it. | do have a huge problem with the States and
Territories that do criminalise going overseas for compensated/commercial surrogacy, see
guestion 24 for details.

Although we do not have issues day to day (and have registered our daughter in school and
with Medicare) we cannot get a passport for her without our surrogate’s permission (see
qguestion 19) and when | pass, she will not be legally acknowledged as my daughter. The
passport issue does just not make sense for us and causes unnecessary complication and
hassle but | genuinely do not understand how it can be when a proper legal process has
already been followed. How can WA insist on recognising someone as a parent when they
have said that they are not a parent (in a court of law in a country with a reputable legal
system)? If our surrogate has renounced her parental rights, then surely signing our
daughter’s passport application is in direct contradiction of this? See also questions 1 and 14.

There needs to be a process to legalise the Australian children being born overseas to
Australian parents. They are loved children who have a right to have their parentage
recognised and anything less is not good enough. The process should not be too cumbersome,
lengthy or expensive considering what families have already gone through. Ideally there
should be a template, so IPs do not need more costly legal advice.

My final problem is also the different parentage laws and processes in different states, again
confusing and not fair and equal.

19. How could the process for intended parents to become the legal parents of children
born through surrogacy be improved?

The key thing here is that all children born via surrogacy, wherever the surrogacy took place
have the right to have their parents recognised as their parents and there needs to be a
process to allow this to happen. This process cannot be based on compliance; this is not in
the best interests of the child.

In terms of how it can happen, the speed with which things can be done is of the utmost
importance too. In an ideal world | think it should be a pre-birth process, why not as the
surrogacy agreement and who will be the parents is arranged from the start? If it could be an
administrate process, | am pro that but if it has to be judicial then it needs to be simple to do
and/or with clear instructions and support available for IPs so it is not too hard or overly
expensive.
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20.

22.

What, if any, are the main problems with obtaining the following documents for a child
born through international surrogacy:

a) Australian citizenship.

b) an Australian passport; or

c) an Australian visa.

Australian citizenship takes so long it is generally impossible to obtain this in order to
leave an international surrogacy destination and this is not ideal. | know for us we were
not wanting US citizenship but of course is automatic. We would not have bothered with
a US passport, but we could not have stayed in the US for the amount of time it would
have taken to obtain Australian citizenship and then a passport for our daughter. We
were staying in an Airbnb, and we were neither working nor settling into our home as a
family; we wanted to get home asap so we got an expedited US passport for our daughter,
simply so we could travel. | do think there should be a separate and quick process for
surrogacy so people can travel as Australians. The preference to travel with the baby as
an Australian would, in my view be based around family, patriotism and other more social
aspects as well as the practical side of timing as some countries/US states do not offer
expedited passports like USA State of California does as well as the fact of the baby then
arriving home Australian means he/she can get Medicare straight away etc.

Australian passport — due to the lack of parentage process we had to ask our American
surrogate to sign our daughter’s passport application. Understandably she could not
fathom why she needed to do this, she had gone to a Californian court to renounce her
parentage rights, she signed a surrogacy agreement, she really strongly felt she did not
have the right or need to the hassle (of the form and accompanying certified documents)
but she did it for us. Then, five years later, when our daughter’s passport expired, we had
to ask her again. This time she remained adamant that she should not sign, and we
accepted this and had to fill in forms as such to explain to the Passport Office. This whole
thing should not be AT ALL as we are both our daughter’s biological and social in practice
parents as well and it is our right to get her passport for her!

Australian visa

We did not have any problems getting a tourist visa for our daughter to travel to Australia
with her US passport, but it was a shame we had to do it that way as above. Then we got
back to Australia we had an issue when we had to take her to Perth Children’s Hospital in
an emergency — as she was not yet a citizen we were charged as overseas visitors on a
visa.

What is the best way to approach differences in surrogacy regulation between or within
jurisdictions?

| am aware that law harmonisation is something which is talked about and perhaps wished
for in many different aspects of Australian life and law and | think due to Australia’s
relatively small population size, it is important to try not to confuse people and make
things harder for them. At the moment, some of the vastly different laws in our states
and territories make things at best confusing and at worst grossly unfair and
discriminatory. We have people relocating to access services which should be accessible
to all. People need fair and equal access and treatment wherever in Australia they are
and should not have to relocate for treatment. | think that surrogacy could be regulated
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24.

25.

26.

at a federal level and then the day-to-day processes managed at a state level by local
clinics, hospitals and courts of law.

Should the law have a role in discouraging or prohibiting certain forms of surrogacy?

| believe that improving surrogacy in Australia will naturally work to discourage overseas
surrogacy but there will always be some people who go overseas (for speed or they see is
as easier etc.) but 1 do not think the law has a role here. Generally, in life, when we travel,
we abide by the laws of the country we are in and | do not understand how this is not the
case with surrogacy, how certain Australian state’s laws try to control what happens
overseas too. |thinkthe suggestioninthe Issues Paper regarding safeguards coming from
other extra-territorial laws which cover major things like slavery and human trafficking is
a sensible one.

| do not think it is fair to criminalise all forms of compensated or commercial surrogacy. |
agree that it could be counterproductive or cause harm to criminalise either by driving
practices underground as mentioned in the issues paper or because fines or jail time or
the threat of these is not in the best interests of the child/new family. The law has a role
to keep Australians onshore where possible by improving the domestic surrogacy process
here and the Health Department has a role to better inform and support Australians to go
to the right (safest and most robust markets) places if going overseas and how to look out
for themselves and what to look out for etc. That way, when children are born overseas,
we can be surer it was in an ethical manner which was in the best interests of all parties.
However, if and when things go wrong or families need help overseas then it is our
responsibility (that of the law and Government) to look after these Australian children.

Do you think there is a need to improve awareness and understanding of surrogacy
laws, policies, and practices?

Yes! Then we would hopefully attract more surrogates. Plus, it is important to normalise
surrogacy so children do not feel excluded and as it can be hard to be a new parent
through surrogacy when people understand it so little or think it’s illegal (even some
medical professionals).

Are there any important issues with regulating surrogacy that we have not identified in
the Issues Paper? Do you have any other ideas for reforming how surrogacy is
regulated?

It is important we choose the reviewers carefully; they should not be biased and feel too
strongly one way or another (see questions 2 and 9). Speaking to those with lived
experience is paramount but we need to plan community conversations with appropriate
time and budget and use experienced, not biased facilitators, and create safe spaces for
conversations. This will give better, more reliable data.

Thank you for considering my submission.

Yours faithfully,
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Appendix 1 — My submission to the 2018 Review
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Consistent with the 2016 Pariamentary Inguiry”, | find W surrogacy law to be:

1) Inconsistent

2} Discrimenatory
3] Unsupportive
4) Risky

I make these, albelt bald, staterments having had first hand, lived experience and In the following
submmission | will attermpt e illustrate these points by telling my story (in blue text). Where | have
glso read papers which illustrate my point of view, | have also provided these references in support

of my argument. | thank you in advance Tor reading my somewhat lengliy submission,

Human Reproductive Technology Act 1991

1} Owtdoted and potentiolly cousing long term psychological and psychosocial demoage to our

population
In February 2014, recently morred, oge 33 and trving for o boby, | wos disgnosed os being in
Premafure Dvarian Follure [“POFY ar “sarly menopouse). The fiest probiem my heshond and | foced
wos fertility speciolists not being willing to even try In Witro Fertilisotion [“TVE"] stoting thot | was too
progressed into menopouse,  The generol recomrmendotion wos thot | needed on egg dowor.

Howewver, the WA clinics did ot hove egg banks and were unabie to kelp me find o donar.

In rmy opinion the lack of egg donors in Australia Is for similar reasons to the lack of surrogates —
because we do not compensate these wonderful women. | think we need a compensation system
which is appropriately regulated such that women are not eaploited, This seems O work in other
developed countries such as the UK which has a fixed fee as wall as expense compensation and a
seemingly organised and regulated system for making information available 1o dongs congeived
[JE'I:IEHE'*- Australia, in my opinicas, i5 behind the Gimes as the UK, majodity of Europe, LS and Canada
all hawe egg banks and [/ or donor registers.

Wihen we eventuolly did find o doctor willing to try (WE on ws, the recommendation was thot [ do o
few egg collection cpcles o collect @5 many egos as | ool a5 they were fost rusning oul. However, |
wis fold thet the Code af Proclice of the Human Reproduchive Techaology Aot in WA prohibits
multiple egg collections for the purpose of freezing. We hod to apply to the Reproductive Technology

Coumncll of Western Australio (“RTCY) for 0 speciol exempiion. My case was pretty extreme <o the
examption was granted but in this day and ape, where the technology to delay having children is
avallable, It seems strange that we do not allow this In Western Australia [WA). In fact, | think it's
counterproductive as f we pravent [often career) women from forward planning and preserving

their fertility, we (a5 a stale) are only gaing Lo have to pay for their (less successiul] IVF down the
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4] Discriminatory

| harvested eggs and made embryos for my own use as originally "all’ | had been diagnosed was early
menopause. There was no reason o think | could not carry a child. Howewver, if it had been known |
needed a surrogate, | would not have been allowed to make embryos, unless | had a swrogacy
agreement in place. This seems nonsensical. My only opportunity to have a biological child could be
taken away by the WA government 38 my eggs were running oul and it would likely take two plus
years to find a surrogate, What about my friends with Mayer-Rokitansky-Rister-Hauser syndrome
(MEEH]) that is women born without a womb? Admittedly these women likely know from a young
age they will need a surrogate but they may not be in a relationship or in place in life where they can
lock for or find one %0 does that mean their eggs should be left to just “expire’?! This &
discriminatory.

I actuaily foced this isswe myself in o roundobowt foshion. After obowt four seccessful egyg collection
cycles, | hod two folled cycles (no eggs collected) so we decided to move on to boving o Frozen
Embryo Transfer. Howewver, this is where we come wpon the second lssue — my Nning. My wulerine
lipdng just would not grow despite numerous cycles ond all sorts of [in some coses experimenial)
treatrents, It storted to become apparent that my ining might never be thick enough to hove an
embryo transfer and fowards the end of my last cycle but before the doctor cancelled i, [ called the
donor coovdinator of owr clinkg and made my first verbal enguiry info surrogocy. Then, low ond
behold, four folicles (equivalent to four eggs) were wisible on my next scon. It was o shock as | hod
nat hod any / many follicles in @ number of months. Although the doctor cancelled the transfer, |
asked the chinic to remove the eggs. | was told no becouse | did not howe @ surrogacy argument in
place ond | hod mentioned surrogocy o few daoys priorl 5o, my possibly lasi genefic material in the
warld was effectively being thrown away becouse of WA surrogocy low. We were heartbraken.

The issues of Medicare rebates [or lack of) for surrogacy Is also discriminatory. We pride ourselves
on healthcare far all and an equitable pubdic health !-"p'."pt!r'r'lli and yet a woman born without a womb
cannot access Medicare rebates for her IVF. This is discrimination. | do wnderstand that health
econamics is complicated and that with the rising costs of healthcare, to give money for one thing
invariably means taking it away from another®. Therefore, | would suggest putting an age and
number of cycles limit an IVF which can be claimed on Medicare. By my understanding, at the
moment, 3 woman in her mid 40s could have the state fund an endless number of IVF opcles even
thaugh the chances of swccess are low and yet a woman borm without a womb can never claim from
Medicare. Whilst this has not affected me personally | think it & unfair and hence why | raise the

matter. OF course my suggestion only works if we give older women the chance to fund more cycles
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if they so desire and (the quest to become 3 parent can be owerwhelming and | do not think we have
the right to deny anyane this) and women the right to freeze their eggs early on.

The biggest piece of discrimination Is in WA not allowing gay people engage In surrogacy. | am
heterosexual 50 | Gnnot offer firsthand experience so | will not dwell on this matter but suffice to
say it is outrageous discrimination. The Australian people have recently vobed for same sex marriage
thereby they acknowledge that families can be of all different make ups, WA needs to bring its
surrogacy law in line with the times. It is worth noting that although more research is no doubt
needed, there is a growing body of evidence to show that outcomes for children of gay parents are

comparable to their counterparts of heterosexual parents. **

5] Unsupportive
What is it like to be an Intended Parent through surrogocoy?
Studies have shown that requiring surrogacy due to infertility can be psychologically devastating™.
Baring in mind surrogacy ks a last resort for most women, they feel incomplete and constantly
preoccupled with the guest for motherhood. ™"

Far IP% wha aré lucky enough ta have a pregnant surrogate, the redearch shows that the I‘ﬂﬂjﬂl‘ihrﬂl
IPs experience anxiety. This is in general concern over how the pregnancy will progress'® and a

L]

struggle with loss of control (concerns about surrogate physical exertbon and diet etc.) .
Personally, receiving o diagrosis of newer hoving a biclogicol child was the worst day of my life. Then
warking full time ond daing thirtesn Assisted Reproductive Technology cycles wos tough and
occepting that | needed o surrogote waos confronbing. The search for o surrogate was the hardest
task | howve ever endured, particularly when | was focused on trying o find o surrogate locally. |
thought | would feel happy and relieved when our swrrogote o finoly pregnant and | wos
fo an extent but it was not on eosy nine months. There were issues with recefving medicol
information in o timely manner which was difficult to cope with as excited but nervous expecting
parents. There wias alse on Bfue when owr surrogate took an over the counter medication which can
octually be harmful in pregnancy. There was the stress and discomfort of being owoy from home and
living owt of @ suftcase [ an Alr BB during our first weeks as poremts. Flylng ocross the world with
an unweccingted three and a holf week old was extremely nerve wrocking and not medically odwized.
A week after we returned home (third week of Jonuary) | lodge an application for -hmmﬁm
citizenship but | howve nat heard anything pet so § not have Medicare which puts edditional
[ineaeiel pressure on us, Her BOurSt wWaa runs oul in @ few days so 1 will apply to renew but we hope
the application (5 processed by the time bhat mew wiso runs oul as my understanding is that only ane
onshore renewal s possible.
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the three month cooling off period is unnecessary. However, | think the requirement for individual
and joint counselling is a good idea. Psychological testing and police checks are, in my opinion, good
for peace of mind when parties were not known to each other prior to surrogacy. This is not an easy
journey and a unigue relationship between families Is created so | think it's good to make sure
everyone Is on the same page and is fully prepared. Realistically, some overseers jurisdictions take
shortcuts here which | can testify can cause issues. The process would no doubt be more
manageable if there were professionals available to help teams navigate it (see below).

Lack of knowledgeable health professionals and matching agencies

People (including medical professionals such as my General Practitioner (GP)) do not even realise
surrogacy Is legal In WA! Others (including another GP at the same practice) do not really
understand what it is or the types of surrogacy. Fertility clinics are not allowed to help you so as an
1P; you have absolutely no idea where to go. If you are lucky enough to manage have a child via
surrogacy, here or overseas, you are unfortunately met with shock, lack of understanding and
confusion from our health community. In my opinion, we need to educate counsellors,
psychologists and health professionals such that parents via surrogacy, children via surrogacy and
surrogates do not get starred at like they have two heads when they interact with our health or
human services departments, Furthermore, the desire to have a family is normal and surrogacy is 3
beautiful and generous gift but unfortunately negative surrogacy stories like ‘Baby Gammy’ tend to
be the majority of media coverage so a health promotion campaign which informs the community
would not only ease pressures on families Involved in surrogacy but also potentially increase the
number of surrogates in WA.

When we were eventually told by our doctor thot surrogacy was our only option, we met with the
donor coordinator at our fertility clinic in Perth. If we did not have a friend or family member to be a
surrogate for us she hod no real suggestions os to where to find one. It turns out that the main way
1Ps and Surrogates are connecting here in Australia s via Facebook and the donor coordinator had no
idea of the existence of these forums. Or if she did not, she did not tell us obout them. My
understonding of this is that clinics are not ollowed to make money from the surrogocy process due
to our laws and motching agencies are forbidden so what hoppens is an extreme distancing of
infertility professionals from all things surrogacy, my understanding Is that clinics fear prosecution for
matching or advising on surrogacy.

Not being a Millennial means that turning to social medio to find @ surrogate did not even occur to
me ar my husband/ At the stoge of our first diagnosis we did not have any friends or farmily willing to
help so we conducted an internet search and found out that india was a big market for surrogocy so
we looked into pursuing surrogacy there. However, whilst we were in India on a reconnaissonce

Page 7 of 15

Page 24 of 43



mission, the indion government shut surrogocy down for foreigners. At that point | made owr fertility
struggles knpwn ot my ploce of work for the first time. A beoutiful colleague / friend come forward
and said she would be o surrogate for us. Arownd the same fime | came across FT5 and affended a
saménar in Parth where | met a local swrrogate and intended Mother who opened my eyes te o world
of aftrwstic surrogacy for strangers and told me abowt the Facebook support grougs. Fost forward
five manths and the fertility clinic identified o medical problem with my work coleague and suggest
she was not @ good candidate for surrogocy.

It wos of thot point that | decided to venture In the world of o trying to use Focebook to find o mafch.

The Australion Surrogocy Community (ASC) is o fontostic ond community of kind ond supportive
people. By their very nature surrogates are kind ond generous and IPs are strong, determined and
tenacious and con relate o our sbruggle in o way that my other friends connot. AS such being o part
of this community has enriched my life but the few months which | spent looking for o surrogate
oniine were some of the worst of my lfe. The pressure is intense ond the competition flerce. The
community &5 rim by volundeers ond there are rules. Dwe to the ratio of surrogotes to s (4.1
currently is my educated guess l'ooking at the population of owr Focebook growp) (Ps are not alfowed
to contoct surrogotes, they ore to post their story ond ore advised to be ‘ootive” ond support others
and o surrogale will find them. Bock when [ joined the rule was that you could confact surrogates
but you could only private message them affer first publically asking permission,  Well whot would
hoppen Is thot o surrogote would post her story and then IPs wowld jump in with thelr sob story. | felt
owr story was pretly sod (by this stoge we hod done thirteen cyches) but it felt ke | was being
trumped by womén who hod suffered multiple miscarroges or had stillborn childrén, It actwally wos
@ sometimes guite disguiting competition for who hod the sodder story. As for being ‘active” an the
commmity, | beconne obsessed with this. By this stoge | hod given up work and decided to study full
time ond my husboand would come home from work to find | hod spent o solid seven howrs on
Facebook! It was not good for my mental health. It 5 true thol people do meet ke this, | know
people wha hove, but how are these people getting picked? What is the ‘right” thing fo say? How
mruach i5 down bo luck and timing? Does your profile picture motier? How much is race o foctor and
do some surrogates discriminale (even if unknowingly and uninfentionally]? There are people wha
hawve been looking ond been active [n the community for two or three years and yel hove no match,
wihy? The pressure to interact in o way that will get you noticed s extreme. As we hod been told my
numerous doctors that my eggs were ikely poor guelity, we werg keen to meet sameone guickly and
try and if it did not work then move on to adoption (the two processes must be mutually exclusive) so

the pressure was inmenss and my Hime was ruaning oul
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rules around surrogates being employed or at least not being on benefits and artificially low
payments relative to the act.

If the WA government really believes compensated surrogacy s not the way to go (| am realistic and
understand this is an unlikely change at this stage when the rest of the couwntry is not thera yet) then
| think it should at least consider a more lenient system of allowable enpenses. Again | use the
example of Canada which allows altruistic surrogacy only but also allows reasonable sxpenses to a
capped amount, | believe this, combined with the presence of agencies and media support, i why
Canada does hundreds of surrogacies every year compared to Australia’s 20%.

Gaps in the law areund international surrogacy

It is not illegal to go abroad for (compensated or non-compensated) surrogacy if you are a WA
resident. Howewer, when you returm with your baby, the foreign birth certificate is not recognised
by Australia. ‘When we eventually ended up going with an American surrogate through an agency
[after my sister who was going to do it in the US pulled out) the lawyers we spoke to could not agree
on whether we needed to go to court In Australla to gain parental rights or not! This s 50
confusing! | have attended surrogacy conferences and witnessed panel discussions where lawyers
arpued abaut this and | have seen written artickes whene some Bwyers recommend it and some do
o

a1 My husband and | found this whole situation extremely stressful and overwhelming as we

really did not know where we stood.

Then in September 2017, when we were already pregnant in the US, the whole situation got worse
when and Australian couple were denied parental rights to a child (biologically related to the father)
by the Family Court simply because they had gone abroad for compensated surrogacy.” They
appealed and were still denied indicating to thase of us with children via international surrogacy that
wie would never e able to gain the parental rights to our children according to Australian law. 5o
myy child is my biokogical child and that of my husband too. We care for her, educate her, provide for
her and love her deeply. However, according to Australian law we are not parents. Qur surrogate
has no desire to parent her, she never did and signed those rights away in an Amernican court. 50
-il. an orphan?| This is outrageous and really a human rights issue — creating an orphan for no
good reasonl! This urgently needs changing.

My recommendation is for WA to accept foreign birth certificates where the surrogacy has been
done praperly in an approved jurisdiction. If the WA government feels it is not possible to accept
these foreign birth certificates and surrogacy agreements then at the very least pleass make an
official court process which we can go through to become legal parents, rather than leawing us in this
legal vacuwm!
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(2014)™ sugpesting that only those with substantial financial assets (or debt) can access overseas
SUrTOgAcy,

Support and psychological ssues

The Australian Parliamentary Inquiry suggested counselling as mandatory’ as studies have shown it
to be necessang, '
being met, In a study entitled “Intended Parents’ Motivations and Information and Sugport Nesds
When Seeking Extraterritorial Compensated Surrogacy”, Hammaberg ef o found that participants
recetved no counselling and navigated the complex world of surrogacy primarily through the use of

However, surrogacy, by its very nature is less conducive to support needs

surrogacy agency websites and through networking with others who had been through the
experience. The research found that less than half of participants had sought information from
health professionals in Australia due to perceived negative reactions and / or real negative reactions
potentially due to the professional puidelings relating to Asssted Reproductive Technology practice
which forbid clinics from facilitating commercial surrogacy agreements.™ These guidelines may
deter some professionals from engaging with patients who seek information about compensated
surrogacy” (as | personally experienced).

Personally | have seen firsthand that WA surrogacy laws are forcing its residents to go overseas and
in doing so WA residents are putting themsehes and their families at huge risk. | already mentioned
that | considered doing something | wasn't comfortable with in India becawse | was desperate and |
personally know some WA parents through surrogacy who hawve done some pretty risky and scary
sounding things (including relocating pregnant surrogates across international borders). Many of
these people are not generally risk takers and are certainly not law breakers but they are forced to
make tough decisions out of sheer desperation. For me the stronpest argument for begalising
compensated surrogacy is, as Millbank says, harm minimisation’® , protecting our people.

I con tell pou that for me personally, going overseas for surrogocy wos an cbsolute lost resort. | have
mentioned financial stress thot wiltl affect my fomily for the rest of our lves.  The reality i thot
surrogocy s big business in other countries and IPs ore desperate by their very noture 5o they are
witing ducks for con artishs and people auf fo moke a buck. [ feal IPs are offen ‘BWed dry’ and faken
advantoge af. | found the experience of o long distance swrrogate pregnoncy stressful and | spent
much af the pregnoncy onxious. | worry about whether our American surrogote will mointoin
contoct and remoin in owr lves fwe hope she willl. | worry cbowt the outstonding legal wncerfainty
every day. Facing the issue thot my home country does not recogrise us os legal parents, | live in fear
that ay daughter will need some life sowing surgery and he Australion doctor will fell me | need my

surrogote’s permission!
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Conclusion

In conclusion | propose the following changes:

= MNational law

= ‘Women allowed to hareest eggs for the purpose of preserving fertility

= PMedicare rebate for (fertility treatment) for surrogacy

= Aceeds to IVF when the IPS are ready, notl necessary to have a signed surrogacy
agreement

+« Education for health professionals and the wider community on surrogacy

= Prowision of counselling and support services for people going through Surrogacy,
whether domestic or international

= Expedition of famlly court and immigration processes for surrogacy

= Gay men allowed to peruse surrogacy

= Agencies to facilitate matching

= Compansated surrogacy

Acceptance of boreign birth certificates

| thank you for reading and | look forward to your response.

Yours sincerely,
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Appendix

Our gorgeous daughter (two loving parents, not an orphan!).
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Appendix 2 — My submission to the 2022 WA Review

4 September 2022

ART Secretariat PO Box 8172
Perth Business Centre PERTH WA 6249
By email ta: ART Secretariat@health.wa_ pov.au

CONFIDENTIAL - TO BE PUBLISHED ANON

[ear ART Secretariat,

Re: Contemporary Assisted Reproductive Technology and Surrogacy Legislation for Western
Australia — anonymous submission

I am writing in response to the Contemporary Assisted Reproductive Technology and Surrogacy
Legislation for Western Australia public discussion paper on behalf of the Ministerial Expert Panel
(“the discussion paper”). | thank you in advance for your time taken to read my comments and for
you for your work to update these two important pieces of legislation.

| write to you as a mather through surrogacy and active member of the WA Surrogacy Community.
The views | express here are my own and these of my husband || R -c. e have developed
these views through aur (my) own lived experience of infertility including 13 rounds of nan-surrogacy
related Assisted Reproductive Technology in Western Australia, surrogacy In Western Australia (with
no live child resulting) and surrogacy in the USA (resulting in the birth of our daughter).

| also have lived experience of a chronic and systemic condition and am a frequent user of health
services. | am passionate about patient centred care and patient partnership in care. | have a Master
of Public Health degree.

Where possible, | have supported my views with specific examples. We would prefer these comments
be published anonymously please.

Thank you for taking the time to read my submisslon.

Yours sincerehy,
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Regulation of clinics that provide ART

‘We support the abolition of the Reproductive Technology Council [RTC) and establishment of a co-
regulatory form of legislation with a "softer touch” approach but powers to audit and inspect clinics.

Mot warking in the industry and not being familiar with all the legislation | cannot comment on the
specifics but it certainly sounds like the industry codes of practice which already exist (those set out
by the National Health and Medical Research Centre and others) and the framework of legislation
which sits alongside these are enough governance for the industry without the Reproductive
Technology Council’s {RTC's) additional code. | noted the rather negative comments abaut the RTC
from providers and patients alike in the Allan Review and my own experience of the RTC (ance to be
allowed to make and freeze maore embryos due to impending premature gvarian failure and once with
a surrogacy application) was one of administrative burden and time delay and the fact that | had to
apply combined with the attitude of the clinic (particularly the first clinic where | made my embryo
made me feel things were unfair and | felt unsupported (by the legislation) right from the outset. We
got the impression of fear of the RTC as a watchdog body ta be feared, at least three times from our
first clinic. First was in relation to embryo creation, then ancther time when | was trying to do a FET,
many months after my first egg collection and some months since my last successful egg collection.
Wy liming would not grow enough for a transfer but there were follicles there which | naturally wanted
remaved as it was unexpected and joyous that they were there. We had had our first [very
introductory and brief] conversation about surrogacy just days befare as it was starting to look like my
liming would never grow enough to even reach the minimum for an embryo transfer. Tha anby way
the doctor would remove and fertilise the eggs was if | agreed to have cne transferred back, even
though we knew it was as good as throwing it in the bin. This was because there is a rule about not
making embryoes for surrogacy unless there Is 3 surrggacy agreement in place as we had had a
conversation about thinking about surrogacy. They were willing to put us through the emotional,
physical and financial pain of a transfer that had no way of resulting In a pregnancy because the KTC
would not allow removal of the eggs otherwise. This highlights the issues in the law and also the
feeling around and powers of the RTC. The next time | saw that fear of the RTC, even more o, was
when surragacy came up and the donor coordinator refused to give us any information to even paint
us Im the direction of where to po next for surrogacy as she was afrald of belng seen to be profiting
from surrogacy and thus breaking the law.

In terms of what powers and functicns a new body should have, we support infermation on research,
advice on ethical issues and reviewing cases where treatment is denied. We guestion the need for a
patient review panel at all but concede it Is perhaps needed for matters such as posthumous use of
gametes. We do not see why the BTC (or 2 new body in lieu) needs to approve surragacy. We are all
for the process of surrogacy Invalving many different steps pre-transfer, counselling individually and
together, etc. etc. However, we can trust our professional, accredited clinics to tick off the steps and
improve a group for surrogacy without needing to go an external body (and causing unnecessary delay,
cost and angst). We implore you to ensure any new body requires mandatary reporting of adverse
events and also has the power to appoint Inspectors and conduct awdits, perhaps regular audits for
clinics to be permitted to do complex treatments like surrogacy.  Despite the cumrent regulatory
system being thouwght of as too onercus, our expenence with our second clinic, the one we did cur
surrogacy with was quite disappointing in that the clinic did not provide encugh infarmation about
steps, process or costs up front and did not have administrative processes [procedures, Instructions,
paperwork) to support surrogacy. For example, every time we got a blood test result, who would get
a call (surropate or intended mother or both and in what order} waould vary depending on the day of
the week and nurse in charge. It makes sense that they call the surrogate first, it's her body and she
is the patient. If she then asks that the Intendad Parents be notified then it shauldn't be too hard.
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There are no legal implications with explicit permission given and why does one have to pay more for
the same procedures if there are for surrogacy if it's not for this additional administration. However,
for same nurses it was just too hard. Another, more sobering example came when our surrogate
started her medications on day two, had unprotected sex with her husband, ovulated, had our embryo
transferred and then ended up pregnant with no one knowing whose baby it was. This was the mast
awful time for all involved and even after everything | have gone though in my life, it nearly broke me.
Whist we never made a complaint as we like and respect our doctor and | heard her tell our surrogate
to abstain from intercourse, our surrogate blamed the information she was given and she does have
a point that it was not up to scratch. We were very hurt by what aur surrogate and her husband did
and how they handled it but that does not mean the infermation was acceptable, Our surrogate was
sent (in the mail] a FET Infermatian Sheet which had in big, red writing, not to have sex after a cartain
day of the month. They did 5o the night before which was obwicusly silly [given the proximity to the
disallawed period and ovulation not being an exact science and given she was trying to carry a baby
for somecne else] but the fact is that she was within the "safe” time for a normal FET. It only became
an issus because she ovulated earlier than expected and becauss she was trying not ta get pregnant
with her own partner but with cur embrye. The information the surrcgate was given was for any FET
cycle [which would be used for any couple trying to conceive] and was not specifically created for
surrogacy. Despite the current regulatory system being thought of as being too onergus, the above is
an example of where there 15 clearly not enough oversight and external regulaticn. | think the
challenges of a committes which is not independent enough from the clinics it is governing iz also
reflected here.  This is not necessarily a surmountable problem in Wa but | think careful thought
should be given to assembling a structure and procedure which allows for independent audit of
premises and practices. Perhaps those practices which are allowed to undertake complex processes
like zurragacy should be accredited.

Access to ART

Changing ART legislation as proposed will align it with the Sex Discrimination Act and the law of ather
states and territories. We do not condone discrimination of any kind and as such we support eguitable
access to ART for all people.

We are really quite ecstatic to think that discriminatory laws will finally be removed. We have many
gay friends who have been forced overseas for surrogacy as it is prohibited in WA and this puts them
at risk of exploitation and financial hardship and is not in the best interests of the child. We alsa know
a single man who has embryos with his deceased wife and the support of her parents and his and he
should be allowed to work with a surrogate. We know women with MEKH who have not been allowed
to make embryos until a surrogacy agreement is in place, all the while thelr epgs are aging and their
fertility and chance of having a family declining. The ART regulations around impending infertility have
impacted us directly. They were surmountable for us but still, we should not have had to apply ta
anyone to make and freeze our embryos when | 'was in menopause at 33 years of age.

We support the suggestion of gender inclusive language. On the matter of language, we belleve the
term “surrogate mother” to be cutdated (no lenger widely used internationally) and definitely not a
preferrad term in the community (or research). The surrogate doss nat wish to be the mother and
never was one to this child. The term “surrcgate mother™ suggest she |s a mather who gave up her
child and surrogates do not see it that way and neither do the genetics say so either, in many cazes.
The Intended Parents are the parents and to call anyone else so can be challenging or even offensive
to them, particularly to mothers. | would ask you to consider a term other than surrogate mother in
the legislation and accompanying policy and propose “surrogate”.
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Management of donor conception

We support the right of all donor conceived people to know their genetic origins and any legislation
which allows that to happen.

We hawve no direct experience of donor conceptian but aur own views on ganetics and family together
with hearing/reading accounts from donor conceived people allow us equivocally to suppart the right
of these people to know their genetic origing (their heritage, ethnicity, identity). We recognise the
challenges around previously granted donor anorymity as well as the logistical issues around ald data
and how to present and store the information going forward. We do in theory support the idea of 3
birth certificate addendum or integrated birth certificate with appropriate measures taken to pratect
medical data. There is one exception we make to the agreement of the proposal in the discussion
paper and that is with reference to the same addendum process being in place for children being born
via gestational surrogacy. Our daughter has known her birth story since birth, we cantinue to tell her
in an age-appropriate fashion and she knows her surrogate. So, we would have no issue with her
having a “different” birth certificate in terms of hiding anything from her but rather than because it's
not necessary. She has no genetic link ta her surrogate, she is made from us, her parents. As such,
even If she were to find out later that she was born through surrogacy, there is nothing "missing” per
say. She has not had her ethnicity, ar genetic traits or family medical history hidden from her. 1am
not saying it is acceptable to keep a secret like being born via surrogacy, not being carried by your
mother but it is not the same level of secret as your mother not being your bialogical mother. We
have discussed this with many people who have different experiences, with and without use of
donation, with and without use of surrogacy and people fram different professions including
counsellors and a genetic counsellor too and all agree, knowing you were born via gestaticnal
SUrrogacy is nat necessary in the same way as donation. If we understand the proposal correctly then
even If the donor concelved person decides at 16 that they do not wish to access any further
information, their birth certificate, even pre-16 would have been different and had a note about mare
infermaticn on there. We considered whether it mattered either way, whether we would be okay
with our dauvghter having the birth certificate addendum, as she knows amyway and we have decided
that it does matter. We would not want her to be “differant™ any more than is necessary as this cpens
her up to discrimination, we do not think it's necessary for her to have to share her birth story with
everyane whao needs her birth certificate far identification purposes (what would be do for example if
we wanted her to go to a Catholic school who would not accept her if they saw this?) and furthermare
infertility is our story, it's not hers. Thank you for speaking to others on this specific aspect of the
proposal if necessary and for considering not including gestational surrogacy in the birth certificate
addendum group.

We will further address this in the section on surregacy law but we recommend counselling around
telling your child about their conception / birth or even classes araund “a time to tall” and “how to
tell” be compulsory as part of any surrogacy or donor conception Journey, This is important but it |s 3
matter to be dealt with through counselling, not birth records.

Storge of gametes and embryos
We support following the NHMREC guldelines in this regard.
Posthumous use of gametes

We support reform to allow the posthumous use of gametes in WA In line with the NHRMRC guidelines
and, importantly, to bring WA in line with other states and territorizs.  The criteria listed in the
Discussion Paper seem logical to us (although we have no direct experience in this regard). We agree
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the surviving spouse or partrier should be the only persan able ta make the request far pasthumaous
retrieval of gametes but the deceased person’s family and/or close networks should be considered
and guestioned if there is any question around the deceased’s wishes.

Broadly speaking we are pro any changes which are about alignment of WA and national
harmanisation. Evern if we do nat have specific experience of the issue, we know what it is like to
experience confusion, feelings of inequity or unfairness. Furthermore, the lack of uniform laws has
led ta fertility tourism in aur netwarks.

Genetic testing of embryos

We support following the NHMRC guidelines in this regard. We also support repeal of the RTC
approval for genstic testing due to the unnecessary time delay caused for intended [ prospective
parents. The Allan Review recommendations for tissue matching make sensa. An alternative to an
independent body (if such a body need not exist) would be a multl-step process invelving counselling
or approval by two licensad fertility specialists or similar.

Research involving human embryos

We support aligning legislation with the Commonwealth in this regard. Embryoc research is so
impartant for advancement in this field. As Intended Parent / parents we would not donate our excess
embryos and would rather they be used for research rather than be allowed to succumb.

Effectiveness of add on treatments

We support the investigation into efficacy of experimental treatments and how this is presented to
CONSUMmers.

Consumers In this space are very vulnerable and therefore transparency Is extremely important. &
traffic light system sounds consumer friendly but regardiess of what system is used, the important
things are passing on encugh Information to the censumer in a consumer-friendly way and allowing
the consumer ta ask questions and be a partner in the final decision. Some consumers may be keen
Lo try things even if they are not known to be particularly effective,

We tried DHEA, Human Growth Hormang (HGH), Co-enzyme Q10, Vitamin D and melatonin, all
stralght away and all at the same time as our doctor told us were good for egg quality. Atthe time we
were s0, so desperate ta have a child and to try anything we didn't really care that no real detail or
statistics on sUCCess were given to us about these treatments. In hindsight this is not good practice.
It worked far us a5 we got embryos and in the end we had a child but if we wers still childless, we may
have been more upset about not being given any information. None of these treatments were
covered by Medicare and HGH in particular was expensive. Our doctor alsa referred us for
acupuncture.

| believe | was the first person in WA to undergo uterine scratching to see if it would help thicken the
lining for transfer. Our doctor was clear to explain that the studies on this method were divided and
success rates guestionable, but we wers willing to try.

Following our epg collections and wunsuccessful Frozen Embrye Transfers, having done our own
research online and spoken to doctors overseas we went looking for a doctar in Perth who used IVIG
and Intralipids, the efficacy of which was undiscussed. We were pleased that after a certain number
of unsuccessful treatments the dactor tald us it wasn't warking and encouraged us to stop [rather
than continuing to take our maney].
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Even though the above-mentioned uterine treatments did not work, we will never regret trying,
perhaps as we needed to be sure we tried everything [that is in our nature). We believe our care was
suitable for us as our doctors understood our desperation to be parents and need to try. However,
we recognise that blindly trying things is not best practice and whilst we had the money to be able to
choose to spend and it was right for us but would not be right for everyone. Therefare, we advocate
for change in this area. Transparency is key but coupled with no rudimentary cut offs for when people
can try add on treatments or not. We saw three other dactors in WA and two overseas [sa five in
total) before the Perth doctor we found was willing to try IVF. This Is likely because | had a Follicle
Stimulating Haormane sa high that it seemed | was so far into menopauss (at age 33] that | was unlikely
to have success, However, for me, being 3 mether was intrinsically tied to my self-worth and the
doctar who finally said, “We will try™ was all | needad and, even though she is not the person wha in
the end gave us our daughter through surrogacy, she is still the person | credit for our family, for my
life really.

Emerging technology
We suppart engaging in naticnal consultations on emerging technology.

This Is a fast-moving field and it's important to stay on top of developments. We have a friend whose
daughter pazsed away with mitochondrial disease and this is preventable with mitochandrial donation
50 we suppart this,

Reciprocal IVF
We suppart reciprocal IWF and embryo transfer for non-medical reasons.

I lime with our support for all people to become parents if they so wish, regardless of gender or sexual
orientation we suppart reciprocal IWVF or ege sharing.  Without egg sharing in WA we are only
discriminating against lesbian couples,

Surrogacy Law
Application Process for Surrogacy

We support the proposed pre-requisites for surrogacy but do nat think an external body need
approve. We suppart mare clearly defined reimbursements for surrogates and some additions in that
regard. We concur that the unenforceability of surrogacy arrangements should remain.

We support the various steps which have to be completed for surrogacy to be allowed to progress.
Hawing been through journeys in the USA and Australia and having tried to start the process with a
friend and a family member, we know how challenging surrogacy can be. We therefore think joint
and individual Implications counselling is of paramount importance. ‘We think that having the various
steps, which adds time to the process is also valuable as it assists parties with making sure they know
one another and aretheir ideas are alipned, as far as possible. We also suppart the idea of counselling
throughout the pregnancy — even if there are no issuss per se, there is a lot to process. It must be
noted that surrogacy has a different level of complexity and possible issues due to the coming together
of at least two families. We believe the steps suggested are pood for risk mitigation, but it should be
noted that it is not full proof, no process is full proof. As mentioned earlier, our surrogate was
pregnant with no idea whose child it was. When she realised what she had done, that is had
unprotected sex in the fertile window and had our embryo transferred, she called the nurse and
surrogacy coordinator at the clinic, she did not tall ws directly even though we were supposedhy very
good friends, speaking daily and seeing one ancther and hanging out as families weekly. Sha never
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spoke to us again and refused to attend counselling with us at every point aver the following weeks,
whilst she was pregnant [pregnancy did not stick, in the end was counted as an early chemical
pregnancy as opposed to a miscardage) and afterwards. When she spoke to others she apparently
showed no concern for us or the implications on us but how what had happened [not what she had
done) reflected on her. By all accounts (from her letter ta us and from the clinic's reports, we never
spoke to her again) she was distraught and mortified about being pregnant with an unknown child
and what to tell people as she had made a big deal on sacial media and to family and friends about
being an altruistic surrcgate. Unfortunately, she was so distressed she ended up being prescribed
benzos which are not recommend in pregnancy. This was despite us having done the psychalogical
assessment and counselling and all the steps. We support the allan Review suggestion to review the
requirement for a psychological assessment as the current assessment reguires a particular
personality test which is perhaps too generic, it did not bring up any red flags. We do wonder if a
more person-centred patient history and psychosacial assessment might have identified any red flags.

Although we support the steps, once they are carried out, we do not think an external body {like the
RTC) should need to approve. Our clinics are to be regulated and perhaps even acoredited to allow
surrogacy and they are staffed with professionals. We must therefore trust that a clinic can tick off
the prerequisites and clear for surrogacy treatment to take place. Having an external body just causes
delay and administration burden and centributes to the feeling that surrogacy in Wa is “too hard”,

We believe counsalling for intended parents should discuss how to tell the child their birth story and
how and when to share with others (like school). We also suggest at least one post birth counselling
session for the whole team (surrogate and parents).

We support the Allan Review noticn to not limit counsellors as needing to be “approved” but believe
surrogacy suppart is quite unique and there needs to be a way to measure gualifications and
experience to make sure consumers are dealing with the right professionals and discussing all the
necessary matters

In regard to expenses, we found notable gaps in terms of what is specified In WA law. Although
maternity clothes are not specified, our lawyer deemed thess okay within reason. However, she
would not let us pay our surrogate’s hushand’s loss of earnings even when he took time off to lock
after their four children sa the surrogate could attend an appointment for us. This does not seam fair.
we think Wa should allow “other reasonable expenses” like other states and territories,

We do believe the unenforceability of surrogacy should remain. | am changing my stance relative to
my submission to the Allan Review in this regard. At the time | felt it was not fair to have it that the
surrogate could keep the chid and it filled intended parents with fear. Even though intended parents
kmow that surrogates do not want to keep the child and that never happens, particularly with
gestational surrogacy, it is still fear inducing. That said | now understand better that we need it to be
unenforceable to allow the surrogate to keep her bodily autonomy and for the best interests of the
child, not saying that isn't likely going with his/her intended and likely biclogical parents but to make
sure the interests stay above any contract. A contract is also commeditising. We are happy for any of
these reasons to be citad in the legislation [or more likely it's underlying policy). We do not submit to
the argument that it is to do with the negative impacts that removal of a child from its birth mother
[and ot those wha said this in the Allan Review were |lzargely anti surrogacy all together). In the face-
to-face consultation, when | spoke up for enforceability, Associate Professor Allan asked me to
censider the mental health and travma for the “birth mother™ belng forced to glve up a baby and said
no mother should be forced into this. |was so stunned | was sllent for a while and then at the end of
the seszion | posed the question back to her and asked her to consider the mental health and trauma
implications of ma being farced to give my biological child up. 'We had not long before had a
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conversation about the importance of genetics when discussing donor conception. | explained that
my daughter is my flesh and blood, she looks like me, she acts like me, my mini me. She is my daughter.
| could nat and would not give her up, even ta the woman wha was kind enaugh to carry her for me.
We reject any suggestion that this would not be equally traumatic for biological parents and reject
mention af surrogate mental health in regard to unanfarceability of contracts.

‘Welfare of the Child

We agree with the pasition of the discission Paper that a welfare assessment is required, we disagree
with the Allan Review,

We agree with the Discussion Paper that similarly to above and the reguirement to have an external
body approve surrogacy, we feel that the combination of madical assessment, counselling, and patient
psychosocial history assessment by staff in the fertility clinic should be enough to identify concerns
about the wellbeing of the child born from any surrogacy arrangement. Any more is not only an
additional administrative burden ta no benefit {as Victaria found when they introduced a criminal and
child protection screening) but it is also offensive and discriminatory towards consumers who require
surrogacy as no other ART consumers, or indeed wauld be parents are required to have this check.

Advertising and Brokers

We support any measures which look to ralsing awareness of surrcgacy laws and support that clinics
shiould be allowed to advertise to recruit altruistic surrogates. We also query the somewhat grey area
of not for profits operating as matching agencies and ask for clarification on this issue. We support
these sarts of agencies.

Ralsing awareness of surrogacy laws will destigmatise and normalise. 1t will support the children and
families created through surrogacy as they will likely face less exclamations of disbelief that it is legal
here when they utilise everyday services such as the GP, Medicare and school. Furthermaore, it will
help to destigmatise surrogacy and finally and arguably most impartanthy it will help toward increasing
the interest in becoming an altruistic surragate. People do nat think of loaking into becaming a
surrogate if they think it's illegal in their state ar country, which in our experience is often the case.

We support any legislation which will make it easier to find a surregate here in Wa and thus reduce
the nead to go averseas. We are glad consumers in WA have always been allowed to publicly declare
they are looking for a surrogate or “advertise” so long as there is no cost involved. We support clinics
now being allowed to advertise in the hope that this will increase the amaunt of surrogates but we
are unsure that this will work too well (where will they advertise as with their {largely infertile} client
basa is unlikely to yield too much and will they be inclined ta go further afield as whilst they will benefit
financially from any surrogacy business brought in, they can make similar money in a far easier fashion
with non-surrogacy &RT?). We also think mare is needed to really recruit enough surrogates and have
much chance of keeping consumars on shore. From this point of view, we believe thers is a need for
brokers or matching agencies. wWe do understand the thinking behind this belng a “slippery slope”
towards commercial surrogacy and in itself going against the ideal of not commoditizing. Howaver,
wee still belleve they are necessary. They also do not need to be profit making if the thing Is this better
protects the sanctity of altruism. Brokers |as opposed to the dlinics conducting the treatment who are
largely at the moement, “helding all the cards™) are independent and more transparent.  With an
independent matching agency, surrogates and Intended Parents can state their expectations without
fear of rejection.

In Australia the majority of matching surrogates and Intended Parents is happening through a
Facebook Page, the Australlan Surrogacy Community. When we started out there were certaln rules
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about canduct an that page e.g you cauld nat write ta a surragate directly (and rightly s0). You were
expected to be "seen” as active on the pages and by that it felt like you were expected to comment
multiple times a day and post regularly. | spent an unhealthy amount of time an social media, hoping
to be "seen” and working myself into a frenzy trying to impress women who | hoped would carry a
child far me. It toak a toll an my mental health and | neglected my studies and ather relationships
and aspects of my life because | was “desperate”. There was a terrible power imbalance. | once
phrased samething “wrong" (according to a ane particular surrogate) and peaple jumpad on me.
People try to outdo ane another like they do on any other social media platform and there are some
peaple and some gestures which are more genuine than others. We might think that by avaiding
brokers we leave altruistic relationships to develop organically but this is often far from the truth with
a lucky few managing to match easily and the rest spending months or years trying to pet noticed.
Unfortunately too, due to the reality of life and human nature, people being drawn to people who
loak like them etc. | believe there are culturally and linguistically diverse people wha will never be
"picked” and others who may feel the brunt of weight stigma or ableism.

The LUK has three membership organisations which match, all are not for profits, we may look to this
model for inspiration. In fact, that has already been done in the recent creation of the || NGzN

This service seems ta be exactly what is needed but | am not clear
as to whether it's not for profit. | query whet her-is allowed under the proposed new surrogacy
legislation, clarity is needed here. Intended Parents have ta pay to jain (~51000) and this is for a
mentoring session and “potentiglintroduction to a surrogate” so even If it's not labelled as that, it's a
matching agency. We hE‘|iE\I’EWhDU|d be able to be used by West Australians (presuming it's a
charity). We are not averse te private brokers being considered as well and suggest looking to Canada
for further ideas in this regard but we are also not absalute on this. Our concern is less about the
commercialising slippery slope (we did surrogacy in the US4 as you are aware) but rather of Intended
Parents being expleited. We had a bad experience with a Canadian agency who hid details about a
surrogate’s medical history in arder to try to get us to match quickly and pay the fee. The Allan Review
makes numerous references to the exploitation of children and surrcgates which is cbviously wrong
and not what anyone wants but the review ssems to notably fail to acknowledge exploitation of
Intended Farents. It is the later who are desperate, often too trusting and willing to give and/do
anything so it is these very vulnerable consumers who end up getting exploited, particularly when
engaging in International surrcgacy. We feel strongly that we need to do more te support them in
domestic surrogacy, which would include advisory bedies, support and matching agencies, not just
leaving everything to the clinics,

International Commercial Surrogacy Arrangements

We do not support criminalising commercial surrogacy overseas. We believe this Is not in the best
interests of West Australians and specifically surrogacy consumers ar the children borm through
surrogacy and as criminalising stigmatises surrogacy.

We note that In the states where there Is already an extra-territorial provisien for Internaticnal
commercial surrogacy. It Is not working as a deterrent as people are still do it.  Many people are not
afraid to do it, we even know government waorkers who have engaged. There has never been a
prosecution as this is not in the best interests of the child born. If my understanding of this Discussion
Paper is correct then the proposal is not 2 fing for WA (nating this will never be in the bast interests
of the child) but rather that the lack of ability to get parentage will be deterrent enough. Our
experience is that people engage often without knowing this or certzinly without understating it and
hearing from the pecple before them that it does not have any Implications.
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One reading the Allan Review it is clear that she believes going from Australia for overseas commercial
surrogacy is already illegal as below:

I would not be appropriate for the State to then endorse practices elsewhera (for example
via recognition of legal parentage arders in cases of international surrcgacy) that do not meet
the standards agreed upon for citizens within the State or by those who choose to uphold the
law rather than circumvent or breach it.”

U That the Western Australian Government conziders whather it is necessary ta make explicit
provision in the relevant legislation that states that the transfer of legal parentage is not
available in circumstances in which a child has been born as the result of an international
commercial surrggacy arrangement that offends the law in Western Australia.”

However, the understating of many consumers (us included), including those wha pet professional
legal advice (us included) is that there is no extraterritorial application of the law in WA and it is not
illegal like it is in N5W, QLD or ACT. Please see balow screenshot from the current Department of
Home affairs Website, no mention of WA,
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Scresnshat taken on 4 September 2122
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If it is in fact meant to be illegal (if the lack of ability to get parentage is meant ta tell you that) then
it's actually better if it was phrased with a penalty (fine} so pecple fully understand. A fine clearly
shows something is illegal but the parentage matter (which is not well understood as above) does not.
If consumers thought it was illegal it might deter some of them. Others, as we have seen in other
states are not deterred. For those that are not deterred, they have their reasans, they are not doing
it out of what they consider ta be much chaice 50 we belisve they have the right to be supported with
parentage (we know this Is a Commaonwealth Issue however) and not belng made criminals. Note, we
beliswvea all children have the right to parentage and encourage you to suppart WA to push for that at
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national level. Regardless of what the decision is on fines, consumers nesd further clarity on the
parentage matter.

| am a law-abiding citizen ta the tee. It is not in my upbringing or nature ta break or even circumvent
any rules so if | thought it was illegal, | would have been deterred. However, | was also desperate to
hawe a child and by this stage we had exhaustad all other options and had embryas and a clinic in the
S and my sister was living there and she hoped to be a surregate for us so | would have found a way
to do surrogacy in the US even if it meant moving back to the UK. 1t would not have been good for
cur family if we had to uproot our lives and work here, but we would have done it If it meant having
a family. This gives you an idea of the lengths same people will ga to.

Although we do not support criminalising under any circumstance, we should paint out that the real
issue is if brokers and matching agencies continue ta be prehibited. As the Allan Review paints out,
the main reason people o abroad is access to surrogates.,

If the MEP does decide to apply an extra territarial aspect to surragacy law then we urge you to be
clear how it applies. s it just to "commercial” surrogacy and by whose definition is that? The Allan
Review makes it clear that she believes surrogacy in Canada is nat actually altruistic and that was our
experience too., Our agency [biggest in Canada) quoted us a fixed fee based on the experience of a
surrogate (number of times she had dane it) which is exactly like America. Qur understanding is that
Canada has cracked down on making sure it's legitimate expensas more now but the fact still remains
that private, profit making businesses take fees for matching in Canada which goes against our law
currently and the ethos of our law. An extraterritorial application of the law is complex in itself. 1=
America allowed? Oris it anly certain states in the US? If so, who advises consumers whera they can
go and where they cannot? What if my sister has been able to do it for me [for free obviously) when
she was living in the USY What about cazes like that nf_ here accarding to the press
the surropate agreed to an altruistic arrangement where previously she had been a commercial
surrogate? How do we prove this? Do we need to? Where do we draw the line?

To conclude cur stance on this toplc we would like to point out that the person chosen to conduct this
independant review was/is very openly and publicly anti commercial surrogacy. Associate Professor
Sonla allan has written and presented on this toplc previously. | realised this only after locking her up
after attending the face-to-face conversation. At that conversation, Associate Prafessor Allan got
visibly upset at the mere mention of commercial surrogacy which did net provide the sort of
environment conducive to those around the table wha had engaged to discuss their experiences. 50,
It Is possible some of these Issues have not been given fair, unblased consideration.
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