18/06/2025

The Commissioner

Australian Law Reform Commission
PO Box 209

Flinders Lane

Victoria 8009

Email: surrogacy@alrc.gov.au

Dear Commissioner,

SUBMISSION TO THE AUSTRALIAN LAW REFORM COMMISSION - REVIEW OF
AUSTRALIA’S SURROGACY LAWS

I am making this submission to contribute to the Australian Law Reform
Commission’s review of Australia’s surrogacy laws. | am an intended parentand | had
my son inJuly 2024 via surrogacy. My journey to parenthood was extremely tough, as
| imagine are most families who find themselves in need of a surrogate. As a child |
had childhood cancerwhich included the removed of 1 of my kidneys, chemotherapy
and radiation. With this knowledge, my husband and | commenced IVF over 10 years
ago with the dreams of starting a family. During that time we endured 16 failed
embryo transfers with donor embryos, 6 heartbreaking miscarriages, upwards of 20
cancelled cycles due to thin lining, a peri-menopause diagnosis in my mid 20s, a
failed adoption attempt, a depression diagnosis, countless costs and immeasurable
grief. To be fortunate enough to have find a surrogate and welcome our little boy into
our lives has changed my life. It has given me purpose, joy and a sense of love | longed
for. | cannot imagine my life without him and will forever hold the most intense
gratitude for my surrogate and the ability to have a family.

| have read the Issues Paper and have responded to the questions posed in the paper
below.

| seek that my submission be published but de-identified.

1. Ifyou or someone close to you has had personal experience of surrogacy, please
describe:



Overall my experience was positive, we were fortunate enough to
achieve a pregnancy on our first transfer and had a smooth birth.
Throughout the process we were fortunate enough to attend each
appointment and be present for the birth. We had a supportive medical
team, legal team and counselling professionals.

While our surrogacy ultimately led to a positive income there were some
significant challenges such as;

The lack of Medicare rebates, during a surrogacy we are ineligible
for Medicare rebates that are available to people who conceive via
IVF which places a heavy financial burden on us as the cost of a
surrogacy IVF cycle is equal to or greater than any other IVF
conception.

The surrogates automatic legal right to parenthood, under current
legislation the surrogate is legally considered the mother at the
birth regardless of the intentions of the surrogate and intended
parents. During our surrogacy journey one of the most
emotionally challenging aspect was the uncertainly surrounding
legal parentage at birth. As intended parents we had no automatic
legal rights to our own child which left us feeling venerable and
powerless. Despite having a clear agreement and mutual trust
with our surrogate there was an underlying fear that she could
change her mine — and legally, she had the right to do so. It felt as
though we were navigating a “Hope for the best” situation,
without the legal safeguard that should come with such an
important situation.

The process of having to “adopt” our own child, this experience
felt demeaning and added unnecessary stress during a time when
we were adapting to life with a newborn baby and a distraction
during a crucial time for bonding as a family.

The access to Medicare, my son was born with mild health
complications that required access to ultrasound and medical
procedures from birth however we were ineligible to have him on
our Medicare card until his formal adoption was finalized which
meant again, we were unable to access the same rebates that any
other child may access if they were not born through surrogacy.
This created another financial burden and was continued
throughout most of his first year of life until he was finally able to
be on my Medicare card.

Overall cost, the cost of surrogacy is overwhelming and out of
reach for many Australians. From fertility treatments, legal fees,
counselling, travel, medical expenses and surrogate
reimbursement our journey came at a high out of pocket cost. The
lack of financial support such as Medicare rebates or government



assistance reinforces that only the financially privileged can
pursue this path to parenthood as majority of couples have
already endured years of infertility and medical inventions
therefore these costs add an additional layer of stress and
inequality.

- What could be improved and how?

e Accessto Medicare & Medicare rebates, surrogacy teams should
be eligible for Medicare rebates for fertility treatments and
families created through surrogacy should be eligible to register
for Medicare as a family in the same way as any other family is
eligible to. The current system discriminates towards families
created through surrogacy placing an unfair financial burden
when already navigating a complex and emotional process.
Medicare should acknowledge surrogacy as a legitimate pathway
to parenthood.

e Legal parentage at birth, the surrogate is currently recognized as
the legal parent at birth even with no biological connection to the
child and there is a clear, mutual agreement in place. This
outdated legal presumption does not reflect the intentions of
either party and can create distress and uncertainty. Laws should
be reformed so that the intended parents are recognized as the
legal parents from birth provided the arrangement has been
approved through proper legal and ethical channels before
conception.

e Eliminating the need to “adopt” our own child, requiring intended
parents to apply for a parentage order—a process akin to adopting
their own child - is emotionally taxing and unnecessary when
there is already legal, medical and ethical clarity surrounding the
surrogacy arrangement. A more streamlined process that
automatically transfers legal parentage at birth (or shortly
thereafter with interim protections) would ease this burden.

e Addressing the overall cost of surrogacy, the high cost of
surrogacy — including legal fees, fertility treatment, counselling
and other expenses make it inaccessible to many Australians.
Subsidizing aspects of the process or offering financial support
for eligible families would help ensure surrogacy is not a privilege
limited to those with greater financial means.

2. What do you think are the main barriers that prevent people from entering into
surrogacy arrangements in Australia, and how could these be overcome?



Complex and Inconsistent Legal Frameworks:

Surrogacy laws vary significantly between Australian states and
territories, creating confusion, legal uncertainty, and a lack of national
consistency. What is permissible in one jurisdiction may be restricted or
prohibited in another, making the process difficult to navigate and
discouraging for intended parents. A uniform legal framework across all
Australian states and territories would reduce confusion, increase
accessibility, and ensure fair treatment for all parties regardless of where
they live. A national approach would streamline the process and provide
consistent legal rights and protections

Lack of Medicare and Financial Support:

Surrogacy teams are not eligible for Medicare rebates for fertility
treatment therefore the out-of-pocket costs — often tens of thousands of
dollars — place surrogacy out of reach for many people, particularly
those already facing the financial strain of prior fertility treatments. By
allowing surrogacy teams to access Medicare rebates for fertility
treatments and families created through surrogacy to register for
Medicare as anyone else would create equality in alternative paths to
parenthood.

Legal Parenthood Not Automatically Granted:

At birth, the surrogate (and her partner, if applicable) is automatically
recognised as the legal parent(s) of the child, regardless of genetic
connection or intent. Intended parents must apply for a parentage order
after birth, a process that can take months and feel emotionally
unsettling and disempowering. Reform legislation so that intended
parents can be recognized as the legal parents of the child at birth,
provided the surrogacy agreement was legally and ethically approved
prior to conception. This would reduce emotional distress, eliminate the
need for “adopting” one’s own child, and offer immediate legal clarity.
Limited Surrogate Availability:

Due to strict altruistic surrogacy laws in Australia and a lack of public
awareness and support systems, there is a very small pool of women
willing and able to become surrogates. Intended parents often wait years
to find a match, if at all. Promote public awareness campaigns to inform
and educate about altruistic surrogacy, helping to reduce stigma and
encourage more women to consider becoming surrogates. Offer
emotional and practical support to surrogates, including independent
counselling and streamlined access to healthcare.



e Psychological and Emotional Uncertainty:
Without clear legal protections or immediate recognition of parentage,
many intended parents are fearful of the surrogate changing her mind,
despite mutual agreements. This lack of security and the emotional risk
can be a major deterrent. Introduce pre-birth court approvals or binding
agreements (as seen in other jurisdictions) that honor the intentions of
both the surrogate and the intended parents. These reforms would
provide clarity and reassurance, while still protecting the rights and
autonomy of the surrogate.

e Ethical and Legal Restrictions on Advertising:
In many states, it is illegal to advertise for a surrogate, even in non-
commercial contexts. This limits the ability for intended parents to
connect with potential surrogates and adds to the overall difficulty of
initiating an arrangement. Amend laws to allow intended parents and
potential surrogates to connect through regulated, ethical platforms.
Allowing non-commercial advertising would expand opportunities to
form genuine, well-supported surrogacy arrangements without
encouraging financial exploitation.

3. Should surrogacy agreements be enforceable?

Yes — surrogacy agreements should be given legal weight and enforceability,
provided they are entered into voluntarily, with full informed consent, and have
undergone appropriate legal and psychological screening.

Currently in Australia, surrogacy agreements are not legally enforceable, which
creates uncertainty and emotional risk for all parties involved. While it is essential
to protect the rights and autonomy of the surrogate, it is equally important to
provide legal clarity and reassurance to intended parents.

Enforceability should be balanced with ethical safeguards to ensure all parties are
entering into the agreement with full understanding and no coercion. With these
measures in place, enforceable surrogacy agreements can create a more
respectful, stable, and compassionate surrogacy framework in Australia.

4. How should surrogacy advertising be regulated?

Surrogacy advertising in Australia should be legally permitted and ethically
regulated, to enable intended parents and potential surrogates to connect safely,



transparently, and respectfully. Currently, most Australian states prohibit
advertising for a surrogate or offering to be one This restriction creates significant
barriers to forming legal surrogacy arrangements and forces people to rely on
informal networks or look overseas, where ethical standards may vary.

To improve the system we should permit individuals to advertise or seek surrogacy
arrangements as long as no commercial payment is involved, aligning with
Australia’s commitment to altruistic surrogacy and establish government-regulated
or accredited platforms where intended parents and potential surrogates can
connect, ensuring safety, transparency, and support throughout the process.

5. What are the main problems with the requirements and processes for obtaining
legal parentage for a child born through domestic and/or international surrogacy?

e Delayed recognition of intended parents causing emotional distress &
uncertainty.

e Costly & complex court process creates further financial burden and
emotional distress during the time of navigating new parenthood.

e Burden on surrogate who must consent after birth while recovering
physically and emotionally.

6. How could the process for intended parents to become the legal parents of
children born through surrogacy be improved?

The current process for intended parents to become the legal parents of their child
after birth is slow & emotionally taxing even though the surrogate fully intends to
relinquish parental responsibility therefore to better reflect the intentions of both
parties and to protect the wellbeing of the child the introduction of pre birth
parentage orders allowing parents to transfer parentage at birth or automatic
recognition of parentage via interim orders at birth where all legal conditions are met.

Thank you for considering my submission.

Yours Faithfully,








