
Submission to ALRC Review of Surrogacy Laws: 

As intended parents in Western Australia, our journey has been marked by both hope and 
frustration. My partner and I – a same-sex male couple – have longed to create a family, 
only to find Western Australian law explicitly blocks our path. We discovered that WA 
currently forbids surrogacy for same-sex couples and single men, a provision that has 
caused us anguish. While we share our desire for parenthood with loving couples 
nationwide, only opposite-sex couples or single women are eligible here. This discrepancy 
became clear when we learned of the 2019 WA review calling these laws “outdated and 
discriminatory,” yet no reform has passed. The personal pain of being told “you cannot be 
a parent because of who you are” drives our call for change. We write grounded in this lived 
experience. 

The ALRC rightly emphasises that surrogacy laws must protect and promote the human 
rights of all involved centering the best interests of the child and respecting the surrogate’s 
role with dignity. We echo this. A child’s right to be cared for by their parents and to know 
their identity is fundamental; any delay or denial of legal parentage violates that right. As 
the Issues Paper notes, barriers to intended parents obtaining legal parentage can 
“prevent the child’s social family from being recognised as their legal family,” undermining 
the child’s right to family life. Likewise, surrogates deserve support and recognition, not 
stigmatisation or undue risk. We uphold the principle of harm minimisation – ensuring all 
safeguards (medical, psychological, legal) remain strong – while also removing avoidable 
harm caused by outdated bans and red tape. The principle of accessibility obliges the law 
to be inclusive and non‑discriminatory. Currently, WA’s exclusions force gay parents like 
us into a second‑class status. In contrast, other Australian states (NSW, Tasmania, 
Queensland, Victoria) allow any adult to be an intended parent “regardless of sex, 
relationship status or sexual orientation”. We urge harmonisation of WA’s laws with these 
best practices, so that loving intended parents – whether gay, straight, married, de facto or 
single – stand on equal footing nationally. 

Barriers to Domestic Surrogacy 

Our experience mirrors what the ALRC identifies as key barriers to domestic surrogacy. We 
quickly ran into a shortage of available surrogates and a lengthy approval process. As the 
Issues Paper notes, Australia faces a “shortage of surrogates” and the process can be so 
protracted that couples give up or look abroad. We found the strict Council approval 
timeline – requiring months of counseling, medical checks, and paperwork – to be 
emotionally exhausting. Each delay hurt our hope and added costs. ALRC data show these 
systemic delays and scarcity deter people from pursuing domestic surrogacy. Without 
enough surrogate volunteers, intended parents feel stranded. To overcome this, we urge 



policies that encourage and streamline domestic arrangements: clearer information for 
potential surrogates, expanded counseling services, and reduction of unnecessary wait 
times. We note that WA (like Victoria) alone still requires pre‑approval before any 
treatment – a two‑step process that could be re‑examined in favor of only post‑birth 
parentage orders, if safety is ensured. 

Eligibility and Inclusion 

Most painfully, Western Australia’s eligibility rules arbitrarily exclude us. As the Issues 
Paper highlights, WA “does not allow same-sex couples and single men to become parents 
through surrogacy”. This discrimination is unjust and contrary to human rights. It explicitly 
restricts eligibility based on sexual orientation – a practice not found in most states. 
Indeed, the Human Rights Law Centre observes that aside from WA (and until recently 
ACT/Tas), all jurisdictions now permit surrogacy for LGBT people. We therefore strongly 
advocate removing eligibility rules that exclude any loving adult. There is no rational basis 
to say a man cannot become a father through surrogacy if a woman can. In practice, these 
exclusions force same-sex couples like us into international arrangements, often at great 
expense and uncertainty. It is a profound injustice that our family-building is delayed or 
endangered simply because of our identity. 

We also question other restrictive criteria. WA law requires medical reasons to use 
surrogacy (infertility or genetic risk), whereas several states now allow surrogacy for social 
reasons (e.g. same-sex couples). We support the ALRC’s proposal to align criteria 
nationally and remove discrimination: eligibility should hinge on consent, maturity, and 
well‑being rather than marital status or sexual orientation. Similarly, age and residency 
requirements should not unduly bar applicants – and in fact, lowering the minimum age to 
21 (as in some states) could help responsible young parents. By making eligibility 
consistent and inclusive, the law will better reflect today’s families and uphold the right to 
found a family. 

Surrogacy Agreements and Enforcement 

A major legal hurdle we learned is that surrogacy agreements are not legally enforceable 
anywhere in Australia. In WA, the Surrogacy Act even says the agreement has no legal 
effect except for permitted reimbursements. In practice, this means if a surrogate changes 
her mind before birth, the intended parents have no contractual remedy – the only 
recourse is court-ordered parenting. This uncertainty is a real source of anxiety. We felt 
that despite full counseling and promises, neither party is truly bound. The ALRC 
acknowledges this problem, noting that unenforceable agreements can deter people from 
entering surrogacy at all. We support reform to clarify and strengthen agreements. For 



example, allowing parents to enforce reasonable parts of the contract (such as 
reimbursement obligations, or agreed custody plans) would protect all parties. At 
minimum, standardising the formal requirements (like mandatory written contracts and 
disclosures) is needed. This would provide confidence and fairness without undermining 
the surrogate’s autonomy, since the final court order still prioritises the child’s best 
interest. 

 

 

 

Compensation and Reimbursement 

We are immensely grateful for any surrogate’s altruism, but it is unjust to ask her to bear 
any additional financial burden. Currently, only “reasonable” medical or pregnancy-
related expenses can be reimbursed; no allowance is made for the surrogate’s time, effort 
or lost income. ALRC notes this status quo limits the number of surrogatesa. We agree that 
something more is needed. In practice, surrogates often go out of pocket for travel, 
childcare during appointments, or pregnancy clothing – while they receive no 
compensation for weeks of bodily labor. We propose a regulated scheme of compensated 
surrogacy to recognise the surrogate’s unique contribution. This could involve a capped 
“honorarium” or payment for pain and inconvenience, plus guaranteed expense 
reimbursement. For instance, some jurisdictions abroad (and some Australian states in 
consultation) consider fixed allowances. ALRC suggests exploring a “compensated” 
model where surrogates receive payment within defined limits. We believe this would 
respect the surrogate’s dignity by valuing her time, while also increasing willingness of 
women to help others form families. Of course, strict rules (including independent legal 
advice and ethics oversight) must accompany any payment to ensure it is appropriate and 
non‑exploitative. In short, we urge a middle path: prohibit profiteering commercial 
surrogacy (for-supply markets), but allow fair compensation under robust regulation. 

Support Services and Advertising 

One frustration we faced was lack of support services. Unlike the US, Canada or UK – 
where licensed surrogacy agencies facilitate matching and case management – Australia 
has no comprehensive surrogate-intended parent agencies. We found only a few charities 
or informal social media networks, which were unreliable and unsupported. The ALRC 
confirms that Australia “does not have such comprehensive services” and notes a scarcity 
of lawyers and counsellors with surrogacy expertise. This gap creates confusion and risk. 



We fully back the proposal to develop specialist services: for example, permitting 
regulated surrogacy agencies (commercial or nonprofit) or strengthening clinics’ 
counseling roles. These agencies could coordinate matching, educate parties on rights 
and risks, and administer reimbursements – dramatically reducing the administrative 
burden on parents. 

Another hurdle was advertising and awareness. Currently, all states ban surrogacy 
advertisement. We found no way to publicly seek a surrogate, even anonymously. This 
secrecy means only word-of-mouth or online message boards, which are haphazard. The 
Issues Paper notes that advertising bans “make it difficult for intended parents and 
potential surrogates to connect”. We agree that a balanced approach is needed. Allowing 
some carefully regulated publicity (for instance, posting basic profiles on a government-
run or nonprofit registry, or limited media ads with oversight) would inform more people of 
the option. Crucially, surrogates and parents would be guided to reputable channels. We 
therefore support permitting ethical advertising or a surrogate register to improve 
awareness, while safeguarding privacy and preventing exploitation. 

 

Financial and Leave Entitlements 

The financial burden of surrogacy is enormous. Not only is IVF very expensive, but 
curiously Medicare currently does not rebate fertility treatments used for surrogacy. The 
Issues Paper explicitly flags this gap, pointing out that surrogacy-related ART is excluded 
from Medicare and asking whether that should change. We strongly believe it should. 
Intended parents often face steep medical bills simply due to the nature of their family 
plan, which seems inequitable. At a minimum, Medicare eligibility should be clarified or 
expanded to ensure parity for surrogacy cases. 

Surrogates themselves also need proper protections. The ALRC notes that surrogates in 
Australia can use paid parental leave and certain unpaid leave provisions. In practice, our 
surrogate accessed some government‑funded recovery leave after birth. However, many 
surrogates do not meet the normal employment criteria for Paid Parental Leave and may 
not have strong job protections. We agree with ALRC that improving these entitlements 
would make surrogacy safer and more accessible. Possible reforms include lowering 
eligibility tests (e.g. hours worked) so surrogates automatically qualify for parental leave 
pay, extending unpaid leave in the Fair Work Act, or requiring employers to honor parental 
leave policies for surrogates. In summary, both intended parents and surrogates deserve 
equitable support: intended parents should not face unaffordable medical costs due to 



policy gaps, and surrogates should receive full leave and expense coverage for their 
sacrifice. 

Legal Parentage and Citizenship 

Securing legal parentage for the child is a central concern. In WA today, after a surrogate 
birth we must apply to the Family Court for a parentage order. The DS Family Law guide 
(and practice) shows this involves a strict timeline and conditions. It is confusing and 
stressful. The ALRC emphasises that a child’s best interests and rights to family should be 
paramount, yet the current pathway can feel adversarial and protracted. We think the 
process should be more pragmatic. For instance, many jurisdictions now allow pre-birth 
parentage orders or expedited procedures so that intended parents are recognised as legal 
parents immediately upon birth (as in Ontario and some U.S. states). We support exploring 
options like administrative parentage declarations or judicial orders with minimal waiting. 
The Issues Paper itself asks whether parentage recognition could be “automatic” or 
simpler, and suggests alternatives to the full court route. Any reform here must keep the 
child’s welfare front and center, but should eliminate needless delay. It is unacceptable 
that children of surrogacy must wait months for legal security. 

The situation is even more complex for international surrogacy. Many Australian intended 
parents must travel overseas for surrogates, but then face bureaucratic hurdles returning 
home. The ALRC notes that parents typically obtain citizenship by descent and an 
Australian passport for the child, or try to bring the child on a visa. However, this process is 
fraught: proving the genetic link and getting a passport can require the surrogate’s consent 
and still leave gaps. In some cases, a child could become stateless if neither Australian  

nor foreign nationality is secured. We support streamlining this. At minimum, any child 
born abroad to Australian intended parents should have a clear path to citizenship 
(reflecting Article 7 of the Convention on the Rights of the Child) and an Australian passport 
without undue delay. The ALRC’s questions about making citizenship or recognition more 
automatic are on point. For example, allowing immigration authorities to accept foreign 
surrogacy birth certificates or court orders as proof of parentage (as some countries do) 
would reduce limbo. The overarching goal must be that children’s rights to identity and 
nationality are protected, not compromised, by their birth circumstances. 

Criminalisation and Reform 

Currently all Australian jurisdictions criminalise commercial surrogacy In WA this means 
any payment beyond reimbursements is illegal. Moreover, some states (NSW, ACT, QLD) 
criminalise Australians who undertake commercial surrogacy overseas. The intent is to 
prevent exploitation, but in reality, it mainly drives Australians to seek surrogacy in secret 



or abroad, with no oversight. The ALRC observes that criminal laws “do not appear to be 
deterring” people and may even be counter-productive. We have seen this firsthand: many 
couples we know quietly arrange surrogacy overseas to escape WA’s restrictions. This is 
risky – it may lead to the surrogate going abroad and complicate the child’s parentage and 
citizenship (as above). 

We therefore urge a careful re-think. Instead of blanket bans, a regulated “compensated 
surrogacy” model (distinct from unbounded commercial surrogacy) could provide safety. 
Under such a model, only approved agencies or clinics could coordinate compensation, 
under strict ethical guidelines – quite like how the ALRC questions the difference between 
“compensated” and true commercial surrogacy. If we compensate surrogates fairly and 
transparently (as above), and maintain criminal penalties only for coercion or trafficking, 
we would protect surrogates without pushing the practice underground. This would be a 
harm-minimising approach, respecting adults’ reproductive autonomy while safeguarding 
surrogates and children from abuse. 

Oversight, Harmonisation and Recordkeeping 

Finally, we call for national harmonisation and oversight. Having different laws in each 
state creates both confusion and unfairness. Right now, intended parents often cross 
borders (e.g. moving from WA to QLD or NSW) simply to find a pathway. This is 
burdensome and inequitable. We fully support the ALRC’s suggestion that reforms focus 
on consistency: “making these laws more consistent, so that the law is more certain, 
efficient, and fair”. Whether through a uniform Commonwealth law or aligned state 
statutes, every jurisdiction should equally allow surrogacy for all eligible people, follow the 
same procedures, and recognise orders from elsewhere. 

To implement this, a national oversight body or register could be invaluable. ALRC notes 
there is currently no national surrogacy regulator. A dedicated authority could approve 
arrangements, maintain a central registry of surrogacies and their outcomes, and ensure  

ethical standards (like independent counseling) are applied uniformly. Such oversight 
would enhance safety and data collection (important for long-term child welfare) without 
imposing undue delay. At a minimum, state agencies like WA’s Reproductive Technology 
Council should share resources and guidelines across borders. Harmonisation will also 
reduce the need for intended parents to “jurisdiction-shop” for more favorable rules, 
aligning with the principle of pragmatism to recognise surrogacy as a valid family-building 
option. 

Conclusion and Recommendations 



Our story illustrates why reform is urgent. We have navigated legal obstacles that 
contradict our rights and our child’s welfare at every turn. We remain hopeful that this 
reform will uphold the core principle that all Australians should be free to form families 
without unjust barriers. To that end, our key recommendations (aligned with the ALRC’s 
principles) are: 

• Amend eligibility rules to allow any committed adult (regardless of sex, orientation 
or marital status) to pursue surrogacy. 

• Enable fair compensation for surrogates’ time and effort within ethical limits, to 
acknowledge their contribution and expand the supply of surrogates. 

• Make surrogacy agreements enforceable to the extent necessary to protect all 
parties, while preserving voluntary consent and child welfare. 

• Strengthen support services by allowing licensed surrogacy agencies or 
enhancing specialist clinics and counselors. 

• Permit ethical advertising or registries for intended parents and surrogates to find 
each other safely. 

• Extend Medicare and leave coverage so that surrogacy-related medical 
treatments are rebated and surrogates receive full parental leave benefits. 

• Simplify parentage transfer, potentially via pre-birth orders or swift court 
processes, ensuring children’s legal family is established immediately. 

• Ensure citizenship for all children born via surrogacy (domestic or overseas) by 
streamlining descent citizenship and passport rules. 

• Review criminal laws to focus on preventing abuse (trafficking, coercion) rather 
than penalising loving families; consider a regulated compensated surrogacy model 
instead of outright bans. 

• Create national oversight or harmonised laws so that surrogacy is regulated 
consistently and fairly across Australia. 

We believe these reforms will embody the ALRC’s values of respect, dignity and inclusivity. 
By aligning with international best practices and human rights norms, Australia can ensure 
that surrogacy serves its intended families and children well. For us and many others in 
WA, change cannot come soon enough. We thank the Commission for this opportunity to 
share our lived experience and urge it to recommend a just, compassionate, and unified 
framework for all Australian families. 



 

Kind regards 

 

 

 




