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ANZICA Submission to the Australian Law Reform Commission

ANZICA welcomes the opportunity to provide feedback to the Australian Law Reform
Commission in response to the Issues Paper: Australia’s surrogacy laws.

ANZICA is the peak professional Australian and New Zealand counselling organization
dedicated to promoting the psychological and social wellbeing of individuals and couples
undergoing fertility treatment. ANZICA has longstanding counselling and research
experience on all psychosocial matters relating to IVF, donor assisted conception and
surrogacy arrangements. The fundamental principles guiding our counselling practice are
the best interests of the child to be born from all ART techniques as well as the long-term
health and psychological welfare of all participants. This response is guided by these
underlying principles.

It should be acknowledged that ANZICA’s response weaves together a range of views and
perspectives drawn together from the various jurisdictions across Australia and New
Zealand.

Question1 NA
Question 2  What reform principles should guide this Inquiry?

ANZICA agrees with the principles outlined which are inclusive of: children’s rights,
surrogates rights, intended parents’ rights and arrangements being based on altruism, and
inclusivity. This should also include ensuring there are mechanisms for children to have
access to information and equity of access.

Question 3  What do you think are the key human rights issues raised by domestic and/or
international surrogacy arrangements? How should these be addressed?

Key human rights issues include concern regarding the statelessness of children born from a
surrogacy arrangement where there is no guaranteed path to citizenship via parentage
orders being made at birth. Additionally, the exploitation or trafficking of women in
environments with little regulation. Both of these issues can be addressed with good
regulation.

Question 4  What information about the circumstances of their birth do you think
children born through surrogacy should have access to? How should this be provided or
facilitated?

Contact, identifying and cultural information of all genetic and gestational parties involved
should be provided to children born through surrogacy arrangements. This includes the
surrogate, intending parent/s and those contributing gametes.

The question of how to ensure a person born from a surrogacy arrangement meaningfully
receives the above information is complex. Information could be accessible from a
centralised register, but also some mechanism should be provided to ensure the
information is relayed to the person born from surrogacy. Relying on parties involved, such
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as intending parents, to convey such information is not a robust mechanism. As such,
charging a centralised register to relay the above information to persons born from
surrogacy should be considered. Further to this, it should be ensured that those responsible
for providing this identifying information have the appropriate skills sets to understand the
complexity of the information they are sharing.

The Assisted Reproductive Technology Act 2024 (QLD) provides for a register to be
developed and maintained through the Department of Births, Deaths and Marriages. It
requires that significant information regarding identity, health, and siblings to be
maintained and available to donor-conceived persons (DCP) upon attainment of age 16. It
also provides for notation on the DCP’s birth certificate that there is further information on
the register in relation to that person. A system like this would be helpful to ensure that
children born via surrogacy have available to them comprehensive information about their
surrogate as well as any gamete donors involved.

Question 5 What do you think are the main barriers that prevent people from entering
surrogacy arrangements in Australia? How could these be overcome?

The main barriers that exist are due to the current lack of harmonisation in the legal
framework across Australia and the lack of clear information on the surrogacy pathway and
process. This is particularly confusing when parties are in different states with different
legislation.

Cost, awareness and accessibility are clear barriers for those entering into surrogacy
arrangements in Australia. Evidence would suggest that both intending parents and
potential surrogates have little awareness about the surrogacy process and psycho-social
implications of this process, prior to engaging with clinics and counsellors. This late
awareness coupled with a sense of urgency to proceed can contribute to challenges
downstream.

Intending parents must seek to source a surrogate, and if one cannot be found from their
own social network, it can prompt them to look further afield, such as with for-profit
surrogacy organisations or international surrogacy clinics. It is much easier to access
information about international surrogacy than it is about surrogacy in Australia. If clear
information was provided to Intending parents about the options for surrogacy domestically
as well as the long-term benefits of proceeding locally, this may be perceived as a more
viable option.

One possibility would be to establish a centralised register, or even clinic-held registers, of
intending parents and potential surrogates to facilitate local connection. Subsidised
surrogacy-associated costs would also encourage intending parents to undertake local
surrogacy, instead of international options — particularly for those who currently are not
eligible for public forms of funded surrogacy treatment.

Potential solutions to this include uniform and consistent legislation, counselling processes
and equitable access.
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Question 6  Should there be eligibility requirements for surrogacy? If so, what should
those requirements be?

There should be eligibility requirements for both surrogates and intended parents. These
requirements should be informed by the rights of the child being paramount.

Eligibility criteria is advisable, to protect the safety of those involved and particularly
potential children born as a result of a surrogacy arrangement. Ensuring there is a
reasonable need for surrogacy, as opposed to social or financial convenience or gain, and
that surrogates have a reasonable physical and mental health history so as not to be put at
unduly high risk of a negative outcome.

Providing clear criteria and suitability criteria for surrogates which is visible to IPs and
potential surrogates from early on may reduce the risks of surrogates proceeding despite
notable psychological and social risk factors.

Question 7  Are there any eligibility requirements which should be introduced, changed,
or removed?

Eligibility requirements for surrogates should include that:

1. They are at least 25 years of age. There is a plethora of scientific evidence that
demonstrates that human beings do not attain full psychological maturity at age 18.
The decision to engage in surrogacy is a significant decision with potential life-long
physical and psychological ramifications for the surrogate, resulting child/children
and intended parents. Any surrogate should be as mature as possible with
consideration of this being balanced with optimal age for safe reproductive health.

2. They have experienced at least one uncomplicated pregnancy prior to engagement
in a surrogacy arrangement. This is important for two reasons: the surrogate is able
to give informed consent to surrogacy where they are fully awareness of the process
and experience of pregnancy and birth as well as the physical and psychological
aspects of this; and it provides some evidence that the engagement in surrogacy will
not result in potentially foreseen medical or psychological risks for the surrogate,
and resulting child/children.

3. They have not experienced pregnancy or birth complications in any previous
pregnancy that would increase their risk of injury orillness to either themselves or
any foetus in future pregnancies. As with point 2 above, this allows for situations
where there was a prior pregnancy issue which was not related to the surrogate’s
health, ability to carry a child to term, or birth a child.

4, They have no history of serious psychological illness, alcohol or drug issues, or
medical illness/injury, which may compromise their health or the health of the
foetus during the course of treatment and pregnancy. Pregnancy and birth can be a
stressful time for any woman which makes her more susceptible to physical or
psychological issues. Further, these may pose a risk to any resulting child/children,
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10.

both in utero and through their lifespan.

They are an Australian resident. The surrogate being able to remain in Australia for
the duration of the surrogacy arrangement would provide some protection for both
the surrogate, resulting child/children, and intended parent/s. It will also assist in a
greater likelihood that an appropriate ongoing relationship will be able to be
developed between the surrogate, intended parents, and resulting child/children.
This will in turn assist in the child/children’s identity formation and development,
particularly where the surrogate’s own gametes are utilised in the surrogacy
arrangement.

They have received professional and appropriate counselling by an appropriately
qualitied and knowledgeable registered counsellor/psychologist/psychiatrist who is a
full member of ANZICA. It is vital that all parties to the surrogacy arrangement give
informed consent to the process. This includes being aware of the psychological,
ethical, and personal difficulties that may arise, as well as an understanding of the
particular needs of any resulting child/children, and a commitment to those needs as
being paramount.

They have demonstrated an understanding of their role as a surrogate as well as the
physical and psychological risks of engaging in surrogacy. As per point 6 above, this
goes to the surrogate being able to give informed consent.

They have received appropriate and qualified legal advice on their rights and
responsibilities as a surrogate, including during treatment, pregnancy, and in future.
This is for the protection of the all parties to the arrangement.

Where they have a spouse or partner, that their spouse or partner also gives free
and uncoerced consent to the surrogacy arrangement. Engagement in surrogacy also
affects the surrogate’s family, including spouse and minor children. This requirement
is important for two reasons: firstly, that the spouse is prepared to support the
surrogate physically and psychologically during the arrangement. Pregnancy is the
most dangerous time for a woman in terms of risks of domestic and family violence
so ensuring the surrogate’s relationship is safe and the surrogate’s partner is
supportive is vital to the welfare of the surrogate and the resulting child/children;
secondly, that the spouse and the surrogate have considered the impacts of the
arrangement on their own family, including their relationship and their children.

The surrogate is in a safe and appropriate living situation. This requirement is critical
to avoid situations where a surrogate is in a domestic family violence situation or is
homeless, or incarcerated. Surrogates in these situations would be much more
vulnerable, and this would pose a risk not just to the surrogate but also to the
resulting child/children.
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Eligibility requirements for intended parents should include that:

1.

They are at least 25 years of age — See point 1 above. While this can be flexible, an
assessment of the intended parent’s maturity would be important to ensure
psychological protection for them and the surrogate.

They have no history of serious psychological iliness, alcohol or drug issues, or
medical illness/injury, which may compromise the safety of the surrogate or the
resulting child/children. With the interests of the child being paramount, it is vital
that intended parents are in a position to provide a physically and psychologically
safe environment for any resulting child/children and are capable of cultivating an
appropriate ongoing relationship with the surrogate.

They have no criminal history involving violent crime, or crimes against children —
This is also important in terms of maintaining the best interests of the resulting
child/children as paramount.

They are an Australian resident — See point 5 above.

They have received professional and appropriate counselling by an appropriately
qualified and knowledgeable registered counsellor/psychologist/psychiatrist who is a
full member of ANZICA — See point 6 above.

They have demonstrated an understanding of the role of a surrogate as well as their
rights and responsibilities as intended parents. This also includes informed consent,
as well as protection of the surrogate.

They have received appropriate and qualified legal advice on their rights and
responsibilities as intended parents, including during treatment, pregnancy, and in
future. This is for the protection of the all parties to the arrangement.

Where they have a spouse or partner, that their spouse or partner also gives free
and uncoerced consent to the surrogacy arrangement — It is important that where
the intended parent is in a relationship, that all parties to that relationship are
wanting to be parents. In donor counselling, the situation occasionally arises where a
woman attends for counselling to use donor sperm but has a partner who does not
want to have children. This is not in the best interests of anyone involved. It is
anticipated that this same situation may occasionally arise in surrogacy and that it is
important that all parties impacted by the surrogacy arrangement are giving
informed consent to the process.

Any eligibility criteria that unfairly discriminates against same-sex or other LGBTQ+ persons
should be immediately repealed.
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Question 8  Are there any requirements for a valid surrogacy agreement you think should
be introduced, removed, or changed?

For the safety of all parties, particularly children born from a surrogacy arrangement a valid
surrogacy agreement should include appropriate legal advice, fertility counselling, from a
registered specialist ANZICA counsellor and medical consultation to facilitate informed
consent.

The development and consideration of a National independent body which makes decisions
on the suitability of proposed surrogacy arrangement, similar to that of ECART (Ethics
Committee of Assisted Reproductive Technology) In Aotearoa/New Zealand. This body views
applications inclusive of medical, counselling (by an ANZICA counsellor) and legal summaries
ensuring uniformity, consistency and ethical, safe practice. This prevents legal advice and
counselling being avoided prior to an arrangement. This process of preapproval could also
support legal parentage at the time of birth of a child.

Counselling through every stage of surrogacy, post-delivery included, should be in a
surrogacy agreement.

Question 9  Should surrogacy agreements be enforceable?

No. Making surrogacy legally enforceable could increase risk for exploitation of vulnerable
parties — for example, being used as precedence to force a surrogate to carry a high-risk
pregnancy to term at the expense of her own safety. However, custody and care of a
resulting child should have an appropriate forum if it is disputed by involved parties, such as
Family Court.

While surrogacy should remain unenforceable, it would be helpful to have some mandatory
provisions which operate for the protection of all parties which cannot be contracted out.
These might include requirements for mandatory legal advice, mandatory counselling, and
that the surrogate maintain bodily autonomy for the duration of the arrangement. Other
provisions may be as agreed between the parties, provided they do not compromise the
best interests of the resulting child/children.

Question 10 What process requirements should be in place for surrogacy arrangements?

The psychosocial impact of surrogacy is significant for all involved, and counselling can
mitigate risk in some instances; therefore, counselling should always be available in a
surrogacy arrangement, and mandatory at key points. It should be a legal requirement for
intending parents and the surrogate and their partner (if applicable) prior to any treatment
or conception, and after the child’s birth.

Proof of legal advice and counselling demonstrates that those involved are aware of issues
relevant to the legal and psychosocial welfare of a resulting child. Where this is not provided
prior to entering into the surrogacy agreement, it should be provided as soon as possible.

It may be advantageous to have significant penalties where there is evidence of pressure or
coercion between parties to proceed with a surrogacy arrangement in the absence of
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counselling and legal advice being obtained, e.g. intended parents pressuring a surrogate to
get pregnant without these requirements met.

Where there is no legal agreement, it would be helpful for the legislation to include an
assumption of an agreement with minimum mandatory terms for the protection of all
parties.

Question 11 What are the gaps in professional services for surrogacy in Australia?

ANZICA supports the establishment of a Surrogacy Commission to protect against the
commodification of human life and profiting from human suffering. Proposed
responsibilities could include development and oversight of a Patient Review Panel of
surrogacy applications, responsibility for legislative compliance, endorsement of specialist
professionals in surrogacy counselling and legal advisors, oversight of a purpose-built
surrogacy matching service, and provision of credible information and education regarding
surrogacy in Australia.

There are some agencies which currently purport to support surrogacy outside fertility
clinics. Any such organisations should be heavily regulated to ensure ethical practice, in
recognition of the vulnerability of those wanting to engage in surrogacy arrangements.

For safety, there needs to be clear standards for counselling of all parties involved, including
that counselling should be undertaken with an ANZICA registered counsellor, with a
mandated minimum number of counselling sessions required with involved parties. As a
suggested starting point, ANZICA best practice guidelines state that there should include
two or more counselling sessions with the surrogate (including her partner, where relevant),
two or more counselling with the intended parents, and then at least one joint counselling
session with all parties. The guideline also recommend that these sessions are conducted
face to face, wherever possible, and that sufficient time is allowed to give parties time to
consider the implications fully.

There should also be consistency across the territories as to whether psychometric testing
of parties is required or recommended. At present, ANZICA members operate both as
employed professionals within fertility clinics, as well as independent counsellors in private
practice or similar. The role and scope of counselling in the surrogacy process varies across
jurisdictions. ANZICA requests clarity in differentiating implications/therapeutic counselling
from psychological assessment for suitability of engaging with surrogacy. If a counsellor
holds these dual roles (assessment and implications/support), it can affect therapeutic
rapport, and willingness of participants to be forthcoming in counselling if it’s conflated with
an assessment process.

While there is adequate and appropriately expert counselling services available via ANZICA
members to support surrogacy arrangements in Australia, in the interest of increasing
accessibility, funding should be aimed towards training of fertility counsellors and fertility-
specialised lawyers.

Question 13 How should surrogacy advertising be regulated?
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ANZICA supports surrogacy advertising being legal but regulated, so as not to encourage
illegal or high-risk acts. Advertising to raise general awareness of surrogacy is reasonable
and may contribute to better comprehension about the process and ability to undergo
surrogacy within Australia and to highlight where people can access further information.
Persons advertising their situation on social media or a surrogacy register to seek a potential
surrogate is also reasonable, as long as it is not suggesting commercial gain or other illegal
acts.

Question 14 What entitlements, if any, should be available to surrogates and intended
parents?

ANZICA supports the introduction of Medicare-rebates for IVF treatment in surrogacy
arrangements and/or subsidies to increase local accessibility, as well as surrogate’s being
granted access to paid parental leave for recovery post-birth.

Question 15 How could the process for reimbursing surrogates for reasonable expenses
be improved?

Reasonable expenses need to be well-defined and consistent, and clearly agreed upon by all
parties PRIOR to proceeding with surrogacy. ANZICA suggests that reimbursement of
reasonable expenses should be limited to actual loss attributable to the surrogacy itself,
such as physiotherapy for pregnancy-related discomfort and counselling for mental
wellbeing, child-care for the surrogates’ pregnancy-related appointments, pregnancy
clothing, lost wages, associated travel etc. Medicare rebates should also be made available
to cover costs associated the mandatory counselling of all parties involved (including any
partner of the surrogate). Unforeseeable costs may occasionally arise, however, again these
should be limited to those which are reasonable and justifiable.

Question 16 Do you support a) compensated surrogacy and/or b) ‘commercial’ surrogacy?

Compensated surrogacy arrangements could be considered provided the compensation
does not impact on the altruistic nature of the surrogacy arrangement and the amount is
not a coercive factor. If compensation is included, it should be a capped financial amount
and managed by independent not-for-profit organisations through a trust-based payment
system.

Commercial surrogacy poses a high risk for exploitation and is therefore not supported by
ANZICA.

Question 19 How could the process for intended parents to become the legal parents of
children born through surrogacy be improved?

The best interests of the child should be considered paramount.

ANZICA recognises the importance of smooth, accessible arrangements for the well-being of
all involved. We acknowledge there is more than one view and pathway which could
recognise the contribution of all involved and assure the wellbeing of surrogates, intended
parents and children born through surrogacy.
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In domestic arrangements, parents could apply for pre-approval for legal parentage in a
surrogate’s 3™ trimester of pregnancy, so at birth with consent of those involved, their legal
parentage is recognised and automatic.

(We note that a current proposal being considered in New Zealand’s review of surrogacy
legislation suggests a model in which the surrogate completes a declaration after birth, with
parentage changing once this is lodged, subject to ‘approval’ by the New Zealand ECART
Committee prior to pregnancy.)

Alternatively, in order to allow more time and space for the surrogate to consent and agree
to the transfer of parenthood, especially when she may be the gamete provider, a model
such as that which the current Western Australian legislation allows could be followed
where the transfer of parentage is enabled after a 28 day waiting period from the child’s
birth and no later than 6 months.

In an international arrangement Australia could recognise a determination of legal
parenthood made in an overseas jurisdiction if the system in the overseas jurisdiction meets
Australian standards.

Recognition of Australian citizenship should automatically be given to children born via an
international surrogacy arrangement.

Whatever process for transfer of legal parenthood that is decided, it must provide for legal
parentage to be recognised immediately if a baby is stillborn so appropriate documentation
can be issued recognising the legal parents.

Question 20 What if any are the main problems with obtaining the following document for
a child born through international surrogacy: Australian citizenship, and Australian passport,
or an Australian visa

The main problems currently include: the length of time it may take to prove the required
connection between the child and the Australian intended parents, obtaining necessary
documents, potential costs, the risk of statelessness and associated lack of access to
Medicare and other entitlements if the child is unable to secure Citizenship,

Question 21 How could the process for obtaining these documents be improved?

If a Surrogacy Commission *(see Q. 23) was established, it could act as a place where
intending parents could register their international arrangement so as to facilitate the
administrative process of bringing a child back to Australia and documents could be
obtained with greater expediency.

Question 22 What is the best way to approach differences in surrogacy regulation
between or within jurisdictions?

As already stated, harmonisation of surrogacy legislation across all Australian jurisdictions is
important and cohesiveness would provide equity, inclusivity and clarity for all involved,
whatever State or Territory parties reside in.
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ANZICA supports a centralised system with one national law, enforced by each
State/Territory with support from a federal government authority.

Traditional/genetic and gestational surrogacy arrangements to be considered equally and be

legally permitted across all jurisdictions, with same rules and guidelines to apply to both
types of arrangements.

Question 23 s it appropriate for surrogacy arrangements to be subject to oversight? If so,

what is the best approach?

The establishment of a Federal Surrogacy Commission which has responsibility and
oversight of:

1. State/ Territory ‘Patient Review Panels’. A Patient Review Panel could follow the New

Zealand model for clinic facilitated surrogacy arrangements which are approved by a
national Ethics Committee on Assisted Reproductive Technology (ECART). ECART panel
members are appointed by the Ministry of Health and consist of lawyers, bioethicists,
fertility specialist doctors, a person from a psychosocial professional background, and

representatives from groups such as Maori, disability and consumer who provide an
independent review of surrogacy applications. Applications are inclusive of medical,
counselling (by an ANZICA counsellor) and legal summaries. This circumvents legal

advice and counselling being avoided prior to an arrangement. The process of approval
(before embryo transfer, or in some cases embryo creation) could also support transfer

of legal parentage from surrogate to IP/s at the time of birth.

Review panels following national standards and policies would enable counselling
standardisation, decisions based on multidisciplinary input and endorsement of

specialist professionals in counselling and legal. It would avoid/minimise the likelihood
of individual doctors or counsellors being targeted and blamed when an application is

not approved.

2. Provide oversight of surrogacy matching services

3. Maintain a centralised record or register of all applications for surrogacy. A centralized

record of applications (approved and not approved) would enable members of a review

panel to review applications in the context of previous ones.

4. Aframework/ process for appeal of decisions if the applicant parties are unhappy with

an outcome.

5. Provide outcome research data.

Question 24 Should the law have a role in discouraging or prohibiting certain forms of
surrogacy?

Criminalising some forms of surrogacy may be a deterrent to persons who might otherwise

seek to exploit vulnerable persons, however this needs to be tempered with the risk of
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villainising intended parents who seek to undertake surrogacy overseas through ethical
means, and who live in a country where surrogacy arrangements are legal. Currently in
some circumstances the granting of a parentage order only occurs following the intended
parents’ admittance of criminal conduct for engaging in an international surrogacy
arrangement, to the court. This is in no way an ideal situation for anyone who is embarking
on parenthood.

ANZICA is supportive therefore of overseas surrogacy arrangements being de-criminalised
and resulting surrogate born child/ren given Australian citizenship at birth.

Question 25 Do you think there is a need to improve awareness and understanding of
surrogacy laws, policies, and practices?

Yes. Currently, many people rely on unmoderated and potentially inaccurate social media
sites as a source of information as a result of no central, regulated space to access credible
and reliable information.

A central, national register or organisation, for example a service of a Surrogacy
Commission, could provide safe, accurate and consistent information to intending parents,
potential surrogates and healthcare providers. This should include eligibility criteria for both
intending parents as well as prospective surrogates, allowing early consideration around the
related risks, and implications.

Question 26 Do you have any views about the issues we consider to be in or out of scope?

The shortage of available eggs for donation may be a barrier to domestic surrogacy
arrangements and drive people to consider international options. ANZICA is supportive of
uniform fertility law, and a National Donor Registry and Bank, which may help address this
issue and ANZICA encourages the ALRC to recommend further work on this area.

Question 27  Are there any important issues with regulating surrogacy that we have not
identified in the Issues Paper? Do you have any other ideas for reforming how surrogacy is
regulated?

1. Surrogacy law and regulation should ensure that perspectives of First Nations people
from Australia are recognised and First Nations members are included in a Surrogacy
Commission and Review panels.

2. ANZICA counsellors endorse the rights of children to have access to information their
origins, both genetic and gestational. A surrogacy regulation framework should
include a process that provides straightforward access to information and which
support parent’s with socialising their children with this information from an early
age. Itis essential there is a process which enables children born through surrogacy
to access information important for belonging, kinship and identity.

3. Surrogacy affects more than just the intending parents, surrogates and persons born

through surrogacy; it also affects partners of surrogates and any existing children of
intending parents and surrogates. The ALRC is encouraged to reflect on providing for
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the recognition of the psychosocial and, in the case of any partner the surrogate may
have, the legal implications which surrogacy can have on other parties affected when
considering their recommendations.
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