11/07/2025

The Commissioner

Australian Law Reform Commission
PO Box 209

Flinders Lane

Victoria 8009

Email: surrogacy@alrc.gov.au

Dear Commissioner,

SUBMISSION TO THE AUSTRALIAN LAW REFORM COMMISSION - REVIEW OF
AUSTRALIA'S SURROGACY LAWS

| am making this submission to contribute to the Australian Law Reform Commission’s
review of Australia’s surrogacy laws. | am an intended parent, and | have had a child via
a surrogacy arrangement in the U.S.

| have read the Issues Paper and have responded to the questions posed in the paper
below.

| seek that my submission be published but de-identified.

Q1: Personal Experience with Surrogacy

We are a male same-sex couple who embarked on our surrogacy journey in the United States in
2023. We chose to pursue international surrogacy in the U.S. due to the clear, well-established
legal framework available in certain U.S. states, such as South Carolina. In our case, the law
allowed both of us to be legally recognised as parents on our daughter’s birth certificate without
requiring a separate parentage order or further legal intervention in Australia. This level of
certainty and respect for our intended parenthood was critical for us as new parents.



Before entering the arrangement, we signed a comprehensive Gestational Carrier Agreement
governed by California law, which clearly established who the intended parents were and
outlined the rights and responsibilities of each party. Although the surrogacy itself took place in
South Carolina, having the agreement governed by California law gave us confidence and
reassurance that our legal position was protected — something we found lacking in the
Australian system.

In South Carolina, a pre-birth parentage order was issued before our daughter’s birth, and a
post-birth order was granted shortly afterwards via a short (15-minute) Zoom court hearing. This
finalised the process, and a birth certificate was issued listing both of us as parents. From that
point onward, parentage was final and undisputed under U.S. law, with no further legal
clarification required.

Before committing to an overseas arrangement, we investigated domestic surrogacy options in
Australia, but found the process unclear, slow, and practically unattainable. We found it
extremely difficult to find women willing to be surrogates under the current altruistic-only
framework, which does not allow any meaningful form of compensation. In addition, there are no
regulated surrogacy matching services in Australia like those available in the U.S., which meant
we had no structured or ethical way to connect with a potential surrogate. These barriers made
domestic surrogacy feel inaccessible and unworkable for our family.

Another major concern was that, under Australian law, the surrogate and her partner are
automatically recognised as the child’s legal parents at birth. This creates a period of significant
legal uncertainty for intended parents until parentage can be transferred via a court order — a
process that takes time, money, and emotional energy. In contrast, the process in the U.S. was
transparent, well-structured, and deeply respectful of our role as intended parents.

The professionals we engaged in the U.S. — including doctors, lawyers, and our surrogate
agency — were all experienced, empathetic, and well-versed in the surrogacy process. We
always felt supported and informed.

Our U.S. surrogacy journey was overwhelmingly positive. We’ve remained in close contact with
our surrogate and her family, and returned to South Carolina in 2024 to celebrate our daughter’s
first birthday together. This ongoing relationship is a treasured part of our daughter’s story —
and an example of what ethical, compassionate surrogacy can look like when supported by
clear legal structures and professional guidance.

Q2: Reform Principles

Reform of surrogacy laws in Australia must be guided by clear, consistent principles that
prioritise the best interests of the child, provide legal certainty, and uphold the rights and
protections of all parties involved — including the child, the intended parents, and the surrogate.



We believe it is unequivocally in the child’s best interests for the intended parents to be legally
recognised as such from the outset of the surrogacy process. Delaying legal recognition only
creates uncertainty and undermines the legal security of the family unit.

A strong national framework should:

e Allow for compensated surrogacy within Australia, with ethical safeguards;
e Enable pre-birth parentage orders to be made, so that legal parentage is clear from birth;

e Provide automatic recognition of international surrogacy arrangements from jurisdictions
with appropriate legal standards; and

e Ensure streamlined pathways to establish legal parentage, citizenship, and access to
government services like Medicare and Centrelink.

Ultimately, reform must reflect the realities of modern family formation while upholding dignity,
fairness, and legal clarity for everyone involved.

Q3: Human Rights Issues

The current Australian framework, which mandates altruistic surrogacy and criminalises
overseas commercial surrogacy in some states and territories, infringes on the human rights of
both intended parents and surrogates. These laws fail to acknowledge the autonomy and dignity
of surrogates who wish to be fairly compensated for their time, labour, and physical sacrifice,
and they deny intended parents the right to build their families through safe, ethical, and legally
secure arrangements abroad.

Criminalising international surrogacy arrangements — particularly those that occur in
jurisdictions with strong legal safeguards and enforceable contracts — is not only practically
unenforceable, but fundamentally unjust. It penalises families for seeking options that are often
more accessible, transparent, and protective of all parties involved. Moreover, it creates a
climate of fear, shame, and legal uncertainty for parents returning to Australia with their children,
and may deter honest disclosure and access to proper legal support.

International surrogacy arrangements often better respect the rights of all parties, including the
child, by providing legal clarity, parental recognition from birth, and mechanisms for consent and
compensation that support rather than exploit surrogates. Australian law should move toward
upholding the principles of informed consent, bodily autonomy, and equality — not undermine
them through outdated and discriminatory criminal provisions.



Q5: Barriers to Domestic Surrogacy

The primary barriers include the prohibition of compensated surrogacy, leading to a shortage of
willing surrogates, and the complex, inconsistent legal processes across states. The biggest
challenge for us when investigating surrogacy in Australia was the inability to find a surrogate.
Despite being active in searching, we encountered very few women who were even considering
becoming surrogates. We believe this is largely due to the legal requirement for altruistic
surrogacy in Australia. While it is important to safeguard the rights of surrogates, the current
laws are out of step with reality. Expecting a woman to put her body, time, and health on the line
for no compensation is unrealistic and, frankly, disrespectful of her contribution.

There is also a lack of clarity and consistency in the legal processes surrounding domestic
surrogacy, with differences between states and no unified national framework, which made the
idea of navigating the Australian system daunting and uncertain.

Q6: Legal Parentage Recognition

Australia should not only automatically recognise legal parentage orders from reputable
overseas jurisdictions, but should also establish a domestic legal framework that allows
parentage to be recognised in a clear, efficient, and timely manner — similar to what is available
in many parts of the United States.

In our experience, surrogacy in the U.S. provided a legally robust and transparent process. In
South Carolina, although we were required to obtain a pre-birth and post-birth parentage order
to establish legal parentage, the process was straightforward, respectful, and efficient. It
resulted in a birth certificate naming both of us as our child’s legal parents. The legal clarity
provided by this process gave us — and our surrogate — confidence and protection from the
outset.

By contrast, Australia currently lacks a comparable legal mechanism. In most jurisdictions, the
surrogate (and her partner, if applicable) is automatically recorded as the child’s legal parent(s),
regardless of intent or genetic connection. Intended parents must then apply for a parentage
order after the child is born, which can be a lengthy, emotionally taxing, and expensive legal
process. This creates legal uncertainty for the child and fails to reflect the intentions and realities
of modern surrogacy arrangements.

Australia should implement a national surrogacy framework that:

e Enables intended parents to obtain pre-birth and post-birth parentage orders, where the
arrangement meets established legal and ethical safeguards;

e Provides for automatic recognition of foreign parentage orders from jurisdictions with
robust surrogacy laws and oversight;



e And ensures that birth certificates reflect the true legal parentage from the beginning —
without requiring families to re-establish what has already been legally determined.

This reform would align Australian law with international best practice, reduce stress and cost
for families, and ensure that children’s legal rights and identities are fully protected from birth.

Q7: Citizenship and Passport Challenges

We experienced significant delays and invasive requirements when applying for our daughter’s
Australian citizenship and passport following her birth via international surrogacy. Despite
having clear legal parentage established through both a pre-birth and post-birth parentage order
in South Carolina, as well as a birth certificate naming both of us as her legal parents, we were
subjected to excessive scrutiny by Australian authorities.

One of the most frustrating aspects of the process was being asked to provide the personal
identity documents of our surrogate and her husband during the citizenship application process
— documents that were not ours to supply, and which they were under no obligation to provide.
Our surrogate was even contacted directly by the person processing our application, a move we
found both invasive and unnecessary, given that all legal documents establishing parentage had
already been supplied.

We were also required to submit a B5 form — a passport consent form signed by the surrogate
— despite the fact that we were already recognised as our daughter’s sole legal parents under
U.S. law. This requirement was nonsensical and undermined the legitimacy of the court orders
and legal framework that governed our arrangement.

These unnecessary hurdles caused emotional distress and delayed our ability to finalise our
daughter’s citizenship and passport. Had we been able to undertake a surrogacy arrangement
within Australia under a proper, consistent legal framework, these issues could have been
avoided entirely. Instead, we were treated as if our parentage was in question — despite having
gone through a transparent, legally robust process abroad.

This experience underscores the urgent need for national legal reform in Australia that
recognises international surrogacy orders and respects the rights of intended parents and their
children without subjecting them to discriminatory and bureaucratic barriers.

Q8: Discrimination in Public Services

We experienced clear discrimination and a lack of preparedness within public services when
applying for Paid Parental Leave through Centrelink. Despite clearly stating in our application
that our child was born via a surrogacy arrangement, Centrelink staff failed to read or



understand the application and instead made assumptions based on a traditional,
heteronormative family model.

In one particularly distressing phone call, | was told that | was not eligible for Paid Parental
Leave and that my “wife” should be the one applying. As a gay father in a same-sex couple, |
was shocked and insulted by this assumption. The staff member’s lack of understanding was
not just a personal affront — it was indicative of systemic gaps in training and internal processes
when it comes to recognising diverse families and surrogacy arrangements.

Our application was ultimately placed in a ‘complex case queue’, causing further delays. |
eventually had to involve my local MP just to get the application progressed. By the time it was
approved, the process had taken so long that the payment was issued as a lump sum, rather
than as ongoing support during early parenthood — defeating the purpose of the benefit
altogether.

This experience made it clear that Centrelink is not equipped to fairly and efficiently process
applications from parents through surrogacy, particularly those in same-sex couples. The lack of
internal understanding, assumptions about gender and family roles, and absence of streamlined
procedures result in discrimination and disadvantage for people in our situation.

To prevent future harm to families like ours, government services urgently need:

e Targeted staff training on surrogacy and family diversity,
e Updated systems and language that recognise intended parents equally,

e And clear, consistent processes for handling surrogacy-related applications across all
relevant departments.

Q9: National Framework Benefits

A consistent national approach to surrogacy would eliminate the confusing patchwork of state
and territory laws, bringing much-needed clarity, fairness, and legal certainty to all parties
involved — intended parents, surrogates, and, most importantly, the children born through these
arrangements.

Currently, families face significant inconsistencies depending on where they live or where their
child is born, creating unequal access to parentage orders, differing restrictions on international
surrogacy, and contradictory views on what is legally or ethically acceptable. This fragmented
system increases stress, delays, and costs for all involved.

A national framework could also provide an opportunity to properly regulate surrogacy matching
services, ensuring that they are professionally run, transparent, and accountable. As Sarah
Jefford has noted, matching services can play an important role in helping intended parents and



surrogates find each other — but they need to operate within a system that protects everyone
involved. By establishing national standards for ethics, counselling, legal processes, and
advertising, we can regulate the players and create a safer, more respectful environment for
forming surrogacy arrangements.

Ultimately, a national framework would allow Australia to move toward a more equitable,
modern, and human rights—respecting system that acknowledges the realities of family
formation today.

Q10: Surrogate Compensation

The current requirement for altruistic surrogacy in Australia is, in practice, unrealistic and
limiting. Expecting women to undertake the physical, emotional, and logistical burden of
pregnancy — including time off work, medical risks, and long-term bodily changes — with no
compensation beyond expenses is neither fair nor sustainable. It places an unreasonable
expectation on surrogates to give so much of themselves purely out of generosity, and ultimately
discourages many women who might otherwise consider becoming a surrogate if their
contribution were properly recognised.

Allowing for reasonable compensation would acknowledge the significant sacrifice and effort
involved in carrying a child for someone else. It would also create a more ethical and
transparent framework, where expectations and responsibilities are clearly set out from the
beginning, and surrogates are not left to absorb hidden costs or make unreciprocated sacrifices.

Compensated surrogacy is not about commercialising reproduction — it's about respecting the
autonomy, labour, and value of the women who make parenthood possible for others. In fact,
international jurisdictions with well-regulated compensated surrogacy arrangements often have
clearer safeguards, better counselling support, and stronger consent protections than Australia’s
current altruistic-only model.

A shift toward a regulated and compensated domestic surrogacy model would not only increase
the number of women willing to become surrogates, but would reduce the need for Australians
to seek arrangements overseas. It's time to build a system that is grounded in fairness,
autonomy, and respect — for both surrogates and intended parents.

Q11: Professional Services Gaps

Australia currently lacks a cohesive network of specialised surrogacy professionals and
agencies, leaving intended parents to navigate a complex, underdeveloped, and often
unsupported system. This lack of accessible, experienced professionals — including lawyers,
counsellors, clinics, and matching services — is one of the key reasons many families, like ours,
are driven to seek surrogacy services overseas.



In contrast, our experience in the United States was marked by a comprehensive and
well-supported framework. We had access to an agency that guided us through every step of
the process — from matching with a surrogate, to coordinating legal and medical requirements,
to providing ongoing emotional and logistical support. This structure provided reassurance,
clarity, and protection for all parties involved.

We strongly believe that Australians should not have to go overseas to access this level of care

and professionalism. Surrogacy matching services and support agencies — if properly regulated
— can provide an ethical, effective, and empowering way for surrogates and intended parents to
connect and build trusting relationships. However, these services need to be professionally run,

governed by national standards, and supported by a legal framework that ensures transparency
and protection for everyone involved.

Establishing such a system in Australia would not only reduce reliance on international
arrangements, but also foster ethical, safe, and accessible domestic surrogacy that respects the
rights and wellbeing of both surrogates and intended parents.

Q12: Operation of Professional Services

Professional services play a crucial role in making surrogacy safe, ethical, and accessible — but
in Australia, such services are currently fragmented, inconsistent, or entirely absent. We believe
that agencies and service providers should absolutely be available, but their operation must be
carefully regulated to avoid exploitation, protect all parties involved, and ensure high standards
of professionalism and integrity.

A properly functioning surrogacy system should include integrated legal, medical, and
psychological support, with clear and consistent guidelines that ensure intended parents,
surrogates, and any partners or children are fully informed and supported throughout the
process. This includes:

e Access to independent legal advice for all parties,

e Counselling and mental health services before, during, and after the arrangement,

e Ethical and transparent matching services for surrogates and intended parents,

e And national oversight to ensure consistency, accountability, and quality of care.
Currently, the lack of national regulation leaves families vulnerable to misinformation, delays,

and inconsistent treatment, while also failing to provide surrogates with the support and
protections they deserve.



If we are serious about building an ethical and sustainable surrogacy framework in Australia,
then professional surrogacy services must not only be permitted — they must be regulated,
monitored, and supported, with national standards in place to ensure fairness, safety, and
respect for everyone involved.

Q13: Medicare and Parental Leave

Surrogates should have access to Medicare rebates, hospital care, and parental leave
entitlements, recognising their essential role and ensuring their health and well-being are
properly supported. These services should be available equitably, as they are for any person
who gives birth.

At the same time, intended parents must also be supported through clear and fair access to
parental leave and Centrelink entitlements. Unfortunately, our personal experience has shown
that this is not currently the case. We found the process of accessing Medicare, Centrelink, and
Paid Parental Leave to be confusing, difficult, and at times discriminatory. We were forced to
jump through hoops to access entitlements that other parents can usually obtain without
question.

In our case, | had to involve my local MP just to get my Paid Parental Leave application
processed. When it was finally approved, the processing had taken so long that | was paid in a
single lump sum, defeating the purpose of regular income support during early parenthood.

| also experienced a deeply frustrating and insulting phone call from Centrelink, where a staff
member — who had clearly not read my application, which stated that our child was born via a
surrogacy arrangement — but incorrectly told me that | was not eligible for Paid Parental Leave,
and that my “wife” should be the one applying. As a gay father in a same-sex relationship, | was
aghast at this assumption, which reflected not only a lack of awareness about surrogacy, but
also a heteronormative bias embedded in the system.

To prevent experiences like this, it is essential that:

e Government staff receive training on surrogacy and diverse family structures,

e Clearer public guidance is made available for those accessing entitlements after
surrogacy,

e And that the system recognises and supports all families fairly, regardless of how they
come to be.

Improving access and understanding around Medicare and parental leave is not just a matter of
policy — it's a matter of dignity, equality, and respect for parents and surrogates alike.



Q14: Affordability of Surrogacy

International surrogacy is prohibitively expensive. We strongly believe that compensated
surrogacy should be available within Australia, with intended parents granted the same access
to Medicare rebates as those accessing Assisted Reproductive Technologies such as IVF. This
would significantly reduce the financial burden of having a child by eliminating the need for
costly international travel, accommodation, and overseas medical services. Making surrogacy
more affordable through access to Medicare rebates — as is currently available to parents accessing
IVF — would open this pathway to a broader range of families and promote greater equity in access
to family-building options.

Q16: Surrogate Consent and Autonomy

Surrogates must have full autonomy over their bodies and the ability to make informed
decisions throughout the surrogacy process. This includes the right to access life-saving
medical care, such as abortion, if the pregnancy becomes no longer viable or poses a serious
risk to their health or life. Respect for bodily autonomy must be non-negotiable — both legally
and ethically.

While we had a positive experience with surrogacy in the United States, we also recognise that
laws around reproductive healthcare vary dramatically between U.S. states. This raises genuine
concerns about whether surrogates in certain jurisdictions have guaranteed access to abortion
or other critical interventions should complications arise. These variations can create moral and
legal dilemmas for all parties and may place surrogates in medically unsafe or emotionally
distressing positions.

To protect surrogates, any surrogacy framework — in Australia or overseas — must ensure:

e That surrogates retain full legal control over decisions about their own medical care,

e That they receive independent legal advice and comprehensive counselling before
entering an agreement,

e And that intended parents do not have veto power over decisions that directly affect the
surrogate’s health, safety, or bodily integrity.

Surrogacy arrangements must be grounded in mutual trust and clear legal protections, but these
protections must always prioritise the health and autonomy of the person carrying the
pregnancy. In Australia, the development of a national surrogacy framework must explicitly
uphold these principles to ensure that surrogates are never placed in vulnerable or
disempowered positions.

Q18: Legal Parentage Post-Birth



In our case, legal parentage was clearly established in the U.S. court system before and after
our daughter’s birth. A pre-birth parentage order was granted, followed by a post-birth order
after a brief Zoom court hearing. A birth certificate was then issued in South Carolina listing both
of us as legal parents. Despite this clear legal standing, we still faced delays and complications
when applying for Australian citizenship and a passport for our daughter. It felt as though our
parentage was being questioned, even though it was clearly documented and legally
recognised.

Q20: Citizenship Application Delays

The process of applying for Australian citizenship by descent was extremely stressful and
invasive. We were required to supply our surrogate’s and her husband’s identity documents,
which were not our documents to provide. This requirement put us in the uncomfortable position
of needing to ask our surrogate to supply sensitive personal documents for a legal process that
did not concern her beyond what was already established in the U.S. court system.

Our daughter’s application was also placed in the “complex case” queue, which caused a
significant delay in processing. Similarly, the application for an Australian passport required a B5
consent form to be completed by our surrogate, even though a court order and legal agreement
clearly established our parentage. This added delay and stress. We have been advised by our
solicitor that there may be a future review of these passport processes.

Q21: Passport Application Challenges

Requiring consent forms (B5 form) from surrogates for passport applications, despite
established legal parentage, is redundant, burdensome and insulting to us as parents. This
requirement ignores the binding court orders and birth certificate that already establish us as the
sole legal parents.

Q22: Legal Inconsistencies Across States

The current variation in surrogacy laws across Australian states creates confusion, inequality,
and emotional distress for intended parents. These inconsistencies not only affect access to
domestic arrangements but also expose families pursuing international surrogacy to potential
legal risks and discrimination — risks that should not exist in a modern, rights-respecting
society.

One of the most distressing aspects of our own journey was the knowledge that in Queensland,
it remains a criminal offence to engage in overseas commercial surrogacy, even in countries like
the United States where surrogacy is highly regulated and legally protected. Although these
laws are unenforced in practice and practically unenforceable, the fact that they exist at all
created immense anxiety for us.



When returning home to Queensland from the U.S. with our daughter, we felt we had to actively
conceal the nature of our child’s birth, for fear of drawing attention or being referred for
prosecution. We carried our lawyer’s contact details at the airport, prepared for the possibility
that immigration officials might question us and escalate the matter. Thankfully, that did not
happen — but the mere possibility of being criminally prosecuted for creating a family through a
legal and ethical process overseas was one of the most stressful aspects of our entire journey.

We had done our due diligence, engaged experienced surrogacy lawyers, and followed a
transparent legal process. Yet, we were still forced to live under the shadow of a law that treats
intended parents like criminals, despite the complete lack of public interest or feasibility in
enforcing such offences.

All Australian states and territories should immediately decriminalise overseas commercial
surrogacy arrangements and work toward a unified national framework that provides clarity,
protection, and dignity for all families — no matter where or how their child is born.

Q23: National System Advantages

A national system would provide consistency, legal clarity, and equitable treatment for all parties
involved in surrogacy arrangements and unify a patchwork of discriminatory state and territory
based laws.

Q24: Role of Criminal Law

Criminalising certain forms of surrogacy — particularly international arrangements — is a deeply
discriminatory, outdated, and harmful use of criminal law. These laws unfairly penalise families
who are simply seeking safe, legal, and viable pathways to parenthood in jurisdictions with
established, ethical surrogacy systems.

In our case, we engaged in an international surrogacy arrangement in the United States, where
the process was clear, legally protected, and respectful of all parties involved. And yet, due to
the laws in Queensland, we returned home under the looming threat of criminal prosecution — a
terrifying and unjust reality for new parents who had done nothing more than follow a
well-regulated, compassionate process overseas.

These laws are effectively unenforceable and have never been prosecuted, yet they remain on
the books, hanging over the heads of law-abiding citizens and creating fear, shame, and
unnecessary secrecy. We felt compelled to withhold details about our daughter’s birth at the
airport and carried our lawyer’s contact details with us in case immigration referred us for
prosecution. That is no way to welcome a child into the world.



The idea that loving, responsible parents could be prosecuted or imprisoned for accessing
reproductive assistance abroad is not only absurd — it is out of step with Australian values and
would not withstand scrutiny in the court of public opinion. These laws serve no practical or
ethical purpose. Instead, they compound the stress of becoming a parent through surrogacy,
adding a layer of criminal stigma to an already complex process.

Criminal law should be reserved for conduct that is genuinely exploitative or harmful. Using it to
police private family-building decisions, particularly in the absence of any public harm, is a gross
overreach. It is time for these laws to be repealed entirely and replaced with a national
framework that offers legal clarity, ethical protections, and support for all families — not
criminalisation or punishment.

Q26: Oversight Mechanisms

Establishing a national regulatory body to oversee surrogacy arrangements would ensure
ethical practices and protect the rights of all parties.

Q27: Additional Comments

Our experience demonstrates that while international surrogacy can offer a viable path to
parenthood for some Australians, it is made unnecessarily complex and stressful by Australia’s
outdated, inconsistent, and at times discriminatory domestic frameworks. A national approach to
surrogacy law—one that recognises the practical realities of international arrangements,
ensures fair and respectful treatment of surrogates, and removes unnecessary barriers for
intended parents—would go a long way in creating a more equitable, compassionate, and
child-centred system.

Importantly, the development of a legal framework for compensated and legally protected
surrogacy within Australia would remove the need for many families to pursue international
options. Our strong preference would have been to enter into such an arrangement
domestically, had a comprehensive and consistent national framework existed—one that
permitted reasonable compensation for surrogates and removed punitive measures against
intended parents. With the right reforms, Australia has the opportunity to support safe, ethical,
and accessible surrogacy for all families.





