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Introduction

The Department of Home Affairs (the department) appreciates the opportunity to make a submission to the
Review of Surrogacy Laws by the Australian Law Reform Commission (ALRC). The department notes the
terms of reference ask the ALRC to examine Australian surrogacy laws, policies and practices to identify
legal and policy reforms, and in doing so to consider, among other matters: the increasing access by
Australians to surrogacy arrangements and services overseas; how surrogacy arrangements made outside
Australia should be addressed by Australian law; and how citizenship, visa and passport requirements for
children born of surrogacy overseas may be aligned.

Overview

The department’s involvement in international surrogacy arrangements is limited to determining Australian
citizenship by descent applications and visa applications for children born through surrogacy. A child born
pursuant to international surrogacy may acquire Australian citizenship by descent provided they meet the

requirements of the Australian Citizenship Act 2007 (Citizenship Act).

In 2023-24, 361 children born through surrogacy acquired Australian citizenship by descent. The five main
countries of birth of these children were, in numerical order: United States of America, Georgia, Canada,
Colombia, and Ukraine. In 2024-25 (to 30 May 2025), 333 children born through surrogacy acquired
Australian citizenship by descent.

The citizenship by descent provisions under the Citizenship Act apply universally to the children of an
Australian citizen parent no matter how the child came to be conceived. The overall intent of the
requirements for Australian citizenship by descent is deliberately simple, that is, the child must have had a
parent who was an Australian citizen at the time of the child’s birth and, as delegates of the Minister,
citizenship decision-makers must be satisfied of the child’s identity. However, the assessment of these
requirements in practice, particularly in an international surrogacy context, can be complicated.

A high proportion of claimed surrogacy arrangements are undertaken in countries where surrogacy is illegal,
commercial surrogacy is illegal, or laws are inadequate to regulate surrogacy. As Australia has international
obligations to prevent the sale, trafficking or abduction of children, the department must satisfy itself that
sufficient relevant information is obtained from the parties to ensure that potential risks are appropriately
considered and addressed. Australians are strongly advised to familiarise themselves with the legal
implications of entering into an overseas surrogacy arrangement and to seek independent legal advice.

Information on international surrogacy, including information on citizenship by descent and visa options to
enter Australia is available on the department’s website. See: https://immi.homeaffairs.gov.au/help-
support/glossary/international-surrogacy.

The department also contributes to the ‘Surrogacy overseas’ content on the Surrogacy in Australia website,
which brings together authoritative, factual information for Australians considering surrogacy and people
interested in understanding Australia's surrogacy laws and policy. See: https://www.surrogacy.gov.au.

Legal parentage of children born through surrogacy — citizenship and visas

While jurisdictional Australian laws may make it illegal to enter into a commercial surrogacy arrangement
within Australia, it does not prevent the relationship between the commissioning parents and the child being
recognised for the purpose of the Citizenship Act or the Migration Act 1958 (Migration Act).

Definition of ‘Parent’ under the Citizenship Act
The legality of a surrogacy arrangement is not a relevant consideration under the Citizenship Act.

Jurisdictional Australian laws determine ‘legal parentage’. There is no definition of the term ‘parent’ in the
Citizenship Act. In H v Minister for Immigration and Citizenship [2010] FCAFC 119 (H’s case), the Full
Federal Court (FFC) held that in the absence of the meaning of parent in the Citizenship Act, the meaning of
parent in section 16 of the Citizenship Act (concerning citizenship by descent) is understood in its ordinary
usage, and is not limited to biological parentage. Since that time, the Citizenship Program has adopted a
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policy position that the term ‘parent’ where used in the Citizenship Act, also includes non-biological
parentage. The determination of whether a person is a parent is a question of fact and should be made on a
case-by-case basis, in consideration of all the relevant information in the circumstances, including biological,
legal and social factors.

The status of a person as a parent under a foreign law may be taken into account, but does not determine
whether that person is a parent for the purposes of the Citizenship Act.

Definition of ‘Parent’ under the Migration Act

Although ‘parent’ and ‘child’ are defined in the Migration Act and Regulations, these definitions are inclusive,
rather than conclusive — together, they ensure that for migration purposes, the department recognises
parent-child relationships covered under the Family Law Act 1975, and also recognises both formally and
customarily adopted children, as well as step-children.

For international surrogacy cases, the department generally requires that there be a biological link between
the commissioning parent and child in order for the parent-child relationship to be recognised.

Before granting a Child visa or an Adoption visa the department must consider not only the relationship
between the intended parent and the child, but also the parental rights of other parties, such as the surrogate
mother and her partner as well as donors. In making these determinations, the department considers
Australia’s migration legislation as well as local laws.

Children born through surrogacy in Australia

A child born through a lawful (i.e. altruistic) surrogacy arrangement in Australia will acquire Australian
citizenship by birth if one of the commissioning parents was an Australian citizen or permanent resident at
the time of the child’s birth.

Children born in Australia may apply for a notice of evidence of Australian citizenship.

Section 8 of the Citizenship Act concerns children born as a result of artificial conception procedures or
surrogacy arrangements. The policy intention is to ensure that the child is not regarded as the child of the
surrogate mother. The surrogacy provisions set out in section 8 of the Citizenship Act refer to surrogacy
arrangements in Australia and are very unlikely to extend to overseas surrogacy arrangements.

Children born through surrogacy outside Australia

The ALRC has been asked to consider how citizenship, visa and passport requirements for children born of
surrogacy overseas may be aligned. While acquisition of Australian citizenship may be required before a
child can apply for an Australian passport, the department notes that Australian citizenship, passports and
visas are administered under separate legislation and serve different purposes.

While a child born of a surrogacy arrangement may be eligible to acquire Australian citizenship by descent,
there may be reasons why a visa pathway is favoured. An example would be where one parent is not an
Australian citizen, and the parents do not want the child to lose the citizenship of the other parent (as some
countries do not allow dual citizenship).

The department notes the Issues Paper asks if the law should have a role in discouraging or prohibiting
certain forms of surrogacy, including if engaging in or facilitating certain forms of surrogacy, whether in
Australia or overseas, should be sanctioned or criminalised.

The department also notes the following information from the ‘Surrogacy overseas’ page of the Surrogacy in
Australia website, which may be relevant in considering if the law should have a role in discouraging or
prohibiting certain forms of surrogacy, including overseas surrogacy:

In countries that lack legal frameworks for surrogacy, there is a greater risk that surrogates may be
victims of human trafficking, be exploited or have their human rights breached. There is also growing
evidence that commercial surrogacy can lead to exploitation of women and children, and focus on
the commissioning parents' wishes rather than the best interests of the child.
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There have been many verified and widely publicised examples in recent years of issues for
surrogates, children and commissioning parents. Examples are below.

e Surrogates
o trafficked internationally and forced into surrogacy arrangements.
o made to sign surrogacy agreements without understanding the terms.
o health and well-being — before, during and after the birth of the baby — not considered or
compensated in surrogacy arrangements.
o paid only a very small portion of what commissioning parents paid to surrogacy clinics.
o removed from their families and confined in accommodation of the provider of surrogacy
services.
o not paid at all when they didn’t give birth to a live child or when the commissioning
parent refused to accept the child.
o with multiple embryos implanted and then forced to have selective abortions.
o prosecuted and jailed after laws changed with little or no notice.
e Parents
o discovered in later years that clinics used the wrong egg or sperm to create an embryo
or implanted the wrong embryo.
o paid large sums for surrogacy arrangements where services were then not provided.
o experienced difficulties collecting their children after laws changed with little or no notice
or when national crises (such as war or natural disaster) have occurred.
e Children
o denied their human right to preserve their identity (including being unable to access
information about their biological family because of inaccurate records of the surrogate
and donors).
o left parentless, and sometimes stateless, when commissioning parents rejected them or
changed their mind.
o trafficked for abuse, servitude and sexual exploitation.

Overseas laws surrounding surrogacy and parental responsibility are also complex. Departmental
decision-makers consider the impact of local laws on the contract and the consent of the surrogate mother
(and her partner, if she has one) to relinquish their parental rights and give the intended parent(s) parental
responsibility. Particular challenges for the department include:

e identifying fraudulent applications;

e issues with supporting documentation in support of applications (such as unclear entitlements to
citizenship in the countries of their birth for commissioned babies and unclear legal statuses of
the birth mothers and their rights); and

¢ managing the expectations of commissioning parents who may request assistance from the
department to resolve these complexities for them, despite public information warning of the
risks of international surrogacy arrangements, as detailed on the Surrogacy in Australia website.

Applications for citizenship by descent

The department exercises caution when deciding citizenship by descent cases involving international
surrogacy. This is to ensure that Australia's citizenship laws are not fraudulently used to circumvent adoption,
human trafficking, other child welfare laws or Australia’s migration laws. When the department is informed of,
or detects, a citizenship by descent application involving international surrogacy, evidence such as medical
procedure records and surrogacy agreement records are required to support the application. Additional DNA
testing and/or other evidence may also be required to demonstrate the parent-child relationship.

As a matter of policy, when assessing a citizenship by descent application involving a declared or detected
surrogacy arrangement, the surrogate’s identity and consent for the application is sought. However, this is
not a legal requirement. In countries, or jurisdictions within a country, where commercial surrogacy is legal
and a surrogacy contract that is in accordance with the relevant jurisdiction’s legal requirements was
properly entered into by all parties, additional information on the surrogate’s identity or informed consent
would not usually be required.
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The department prioritises applications for Australian citizenship by descent involving international surrogacy.
While it does not offer any dedicated priority processing arrangements, where an applicant believes they
have exceptional or compelling circumstances, which require urgent finalisation of their application for
citizenship, they may provide full details and supporting evidence to the department by sending it to the
relevant citizenship processing office, preferably by uploading through the applicant’s ImmiAccount.

Applications for visas

Children born through surrogacy, including commercial surrogacy, can be eligible for a grant of a visa.
However, where a visa processing officer has concerns about fraudulent documentation or unlawful activity,
this may be considered in the visa decision, depending on the circumstances.

In line with the requirements for all foreign nationals without a legal right to enter Australia, a child born
through a surrogacy arrangement who has not yet acquired, or is not eligible to acquire, Australian
citizenship by descent needs to apply for a visa to enter Australia. Visa applications are assessed on their
individual merits and in line with the requirements in migration legislation.

In international surrogacy cases where the commissioning parent is a biological parent, and is an Australian
citizen, permanent resident or an eligible New Zealand citizen, a Child (subclass 101) visa may be an
appropriate visa for the child. A DNA test may be requested as evidence of a biological link between the
child and the sponsoring parent where appropriate evidence cannot be provided to substantiate claims.

To apply for a Child visa (subclass 101), the child must be outside Australia when the application is lodged
and when the application is decided. The visa can only be granted if:

e the visa applicant is sponsored by a commissioning parent who is either the holder of an
Australian permanent residence visa, an eligible New Zealand citizen, or an Australian citizen,
and

¢ there is a biological link between the child born outside Australia and the commissioning parent,
or a court has made an order under a law of a State or Territory of Australia that the child is the
child of that person, and

e the Minister is satisfied that there is no compelling reason to believe the grant of the visa would
not be in the best interests of the child, and

e the Minister is satisfied of one of the following:

o the law of the country of origin allows the removal of the child from the jurisdiction; or

o each person who can lawfully determine where the child is to live consents to the grant
of a visa; or

o the grant of the visa would be consistent with any Australian child order in force in
relation to the applicant.

Sponsorship for a Child visa cannot be approved if the sponsor (or their partner) has been charged with or
convicted of a registrable offence. A registrable offence, for the purpose of visa sponsorship, is an offence
against a child of a violent or sexual nature that would lead to registration on the Australian National Child
Offender Register.

In international surrogacy cases where the commissioning parent is not a biological parent, and the child
does not have Australian citizenship, an Adoption (subclass 102) visa may provide a visa pathway for the
child. The parent would need to formally adopt the child in accordance with the law of the child's country of
usual residence and must meet additional residency requirements outside Australia before applying for the
visa. The Department recommends prospective parents obtain legal advice before proceeding with the
surrogacy to ensure they are aware of available permanent visa pathways and associated requirements.
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