
I make this submission as a gay man who, together with my same sex partner 
of 24 years, have had 4 children born through commercial surrogacy in the 
USA. Our children range in age from 11 to 19 years old. Our children are all 
Australian citizens by descent. They have lived in Australia in our exclusive 
care since shortly after they were each born. They are biologically related to 
us, but not to their surrogate as we used an anonymous egg donor to create 
the embryos. 

The laws in Australia relating to surrogacy are antiquated and, for the reasons 
set out below, are in many ways dehumanising and a violation of human 
rights. We managed to create a family by sheer bloody mindedness and 
pushing through the many obstacles that gay Australian men face to 
becoming parents. It was not easy. We often felt that our own country did not 
want us to create the 4 new Australians who are our children. By contrast, 
citizens of other countries such as the USA where our children were born, 
face far fewer bureaucratic barriers to becoming parents.  

Commercial surrogacy was our only real option to become parents. We didn't 
know anyone in Australia who might be prepared to be an altruistic surrogate, 
and in any event we did not want to take the risk that an Australian surrogate 
might subsequently choose to exercise parental rights over our children. We 
wanted to have children who were ours exclusively, as the thought of creating 
children but then losing some or all access rights was unacceptable to us. The 
USA offered this potential, since in many states, like California, commercial 
surrogates relinquish their legal rights to the children in binding court 
approved agreements.  

The problem with this solution is that while American law fully recognises us 
as the parents of our children, and we are both listed on all of their birth 
certificates, Australian law does not facilitate gay parents like us having 
children. In particular: 

• Some Australian States have laws making it illegal to pursue overseas 
surrogacy. We, fortunately, never lived in one of those States, but it is 
a terrible situation for gay people who do reside there. 

• Australian law doesn't officially recognise us as our children's parents. 
For example, every time we need to renew a passport for our 
children (up until age 18) we need our surrogate to provide written 
consent. This is simply absurd that after having sole physical custody 
of a child for years, and raising that child in Australia, we need to turn 
to someone overseas who has relinquished all their legal rights over 
the child and indeed hasn't seen the child for many years, and ask 
them for permission. All of our surrogates have commented to us that 
this situation is ridiculous. 

• We are fortunate that we have a strong relationship with all 3 of our 
surrogates, and when we holiday in the USA we always make sure to 
visit them. But that can't be guaranteed - what would happen if one of 
them just refused or couldn't be bothered completing the passport 
form?  

• From a practical perspective, we are fortunate that the Australian 
institutions with whom we have had to deal in raising our children - in 



particular educational and medical institutions - have always 
accepted us as being their parents. These institutions have not 
challenged their birth certificates when we have produced them. But 
there is nothing to stop that happening. There is no legislation in 
Australia nor any formal documentation that recognises us as being 
the official parents of our children. If someone had refused to accept 
those documents as proof of our parental rights, there is no clear 
legal framework by which we could have appealed that decision or 
enforced our parental rights. For this reason all gay parents through 
surrogacy in Australia effectively exist as a family unit based on the 
goodwill and kindness of the people working at those organisations 
that one needs to interact with in civil society, rather than any through 
any legal certainty. And I am immensely grateful to the kindness of 
those people, because their willingness to accept us as parents 
made all the difference in making a difficult process a little easier. 

• In stark contrast to the generosity of educational and medical 
personnel with whom we have dealt, dealings with the Australian 
Government have proved dehumanising. In particular, as outlined 
above, the rigmarole associated with obtaining passports is a terrible 
experience. The last time we had to renew the passports for our 
youngest daughters, the process was incredibly protracted and took 
many months. It became apparent that their applications had been 
transferred to a special unit in Canberra and that the delay was all to 
do with the need for surrogate consent. We had attached all the 
required consent documents from our surrogates, but our 
understanding is that the passport unit was insisting on telephoning 
them to make sure they agreed. This was the 3rd Australian passport 
that our daughters would have been issued and they were aged 10 
and 11 years old. They had been raised in our exclusive care since 
the day they were born. On what basis is it any business of the 
Australian Government to refuse to reissue a passport to an 
Australian citizen unless a foreign national - who has no biological 
relationship to the child and who has waived any legal rights in a 
court ordered agreement in their country of residence - provides 
consent to the passport being granted? This is contrary to their basic 
human rights as citizens of Australia. 

• Our children are also citizens of the USA and the UK. Neither of these 
countries require any consent from the surrogate to issue passports 
to our children. These countries fully accept our parental rights as 
established by our children's birth certificates which name us as the 
parents.  

One of the most upsetting thing about the barriers that Australia places to gay 
people becoming parents through surrogacy how it discourages gay people 
who would make wonderful parents from having children. Altruistic surrogacy 
is very hard to organise and legally uncertain. Commercial surrogacy in a 
country like the USA is often the only real practical option. But for most gay 
people, the costs of commercial surrogacy are simply prohibitive. I have met 
many young gay men who would have loved to start a family, but they lacked 
the financial ability to meet the costs. 
 



The bureaucratic impediments to surrogacy in Australia create a vicious circle 
- one of the most fundamental things you learn as a parent is the importance 
of role models in a child's life. For gay men, there are so few gay dads that 
there are limited role models of how to make a gay family work or to turn to for 
advice. By creating barriers to gay people becoming parents, Australian laws 
entrench these obstacles by starving society of the sorts of visible role models 
that might inspire gay people to pursue a dream of raising children. 
 
Being a parent is the best thing I have ever done. It is my proudest 
achievement. It has made me a far better person than I had dreamed I could 
be. What is so very sad is that the barriers to gay men having babies mean 
that so few other Australian gay males will experience these joys. 
 
Over the course of more than two decades, my partner and I have raised a 
family of which Australia should be proud. Our eldest children have graduated 
high school and both been admitted into university. They both held down part 
time jobs during high school and like their parents they pay taxes. Our eldest 
daughter topped the state in Biology and was awarded a prize by the Premier 
of Victoria. All four of our kids have great friendship groups. Australia should 
celebrate families like ours. It should encourage Australian families as terrific 
as ours. Compared to the many, many heterosexual families who are a 
complete mess, we should be given a medal for having created 4 such 
amazing Australians. But the Government doesn't do this. It doesn't recognise 
us, it forces us to operate in the shadows. It makes simple processes like 
getting a passport a burden, with archaic and non-sensical consent 
requirements. It behaves in a manner and forces us to jump through hoops 
which suggest to our children that there is something wrong with us as 
parents, that somehow there is something not right in our parenting, that we 
are people who are untrustworthy or dodgy in some way. That we are people 
who it is acceptable to make wait months and months and months for a 
passport to be issued, to force us to make countless phone calls chasing up 
the status of applications, when other Australian children get them issued in 
weeks. This is how the Australian Government has treated us. After dealing 
with this type of behaviour for 19 years now, I am no less angry than two 
decades ago at the way my own country discriminates against me, my life 
partner, and our wonderful family. 
	


