9t July 2025

The Commissioner

Australian Law Reform Commission
PO Box 209

Flinders Lane

Victoria 8009

Email: surrogacy@alrc.gov.au

Dear Commissioner,

SUBMISSION TO THE AUSTRALIAN LAW REFORM COMMISSION - REVIEW OF
AUSTRALIA’S SURROGACY LAWS

We are making this submission to contribute to the Australian Law Reform
Commission’s review of Australia’s surrogacy laws. We are intended parents and
community members, and we have been seeking to have a child through altruistic
domestic surrogacy for over 10 years.

| have read the Issues Paper and have responded to the questions posed in the paper
below.

| seek that my submission be published but de-identified.

1. If you or someone close to you has had personal experience of surrogacy, please
describe:

My wife and | have been together for 12 years and married 8 years and early on in
our relationship we agreed that we wanted to start a family together. We are
unable to conceive due to my wife’s diagnosis at an early age of Androgen
Insensitivity Syndrome (AIS) meaning she does not have a uterus and cannot
produce eggs. As such we knew, and my wife has known from a young age, that
we would need assistance to start a family.

Overthe course of the past 11 years (2014 - 2025) we have been actively pursuing
altruistic surrogacy as intended parents within Australia. This has included
attending seminars, researching available information on the internet,



participating in the surrogacy community both online and in-person events with
the hope that we would one day find a surrogate to carry our child.

We also spoke with family and were very fortunate that one of my wife’s sisters
offered to be an egg donor in 2020. This then kick-started our engagement with
professionals involved in surrogacy including medical professionals, IVF clinics,
lawyers, counsellors and the Patient Review Panel (PRP) in Victoria.

Following a 3-year delay due to the Covid-19 pandemic we successfully
completed egg donation and embryo creation in March 2023. Later that year in
October 2023, we received an offer from a friend to be our surrogate and following
a lengthy process of counselling, medical checks and tests, we submitted an
application to the PRP in October 2024 and received approval of our surrogacy
arrangement in April 2025.

We are yet to complete IVF / embryo transfer given we are still attempting to
secure insurance for our surrogate but we hope to have this in place in July 2025
to commence IVF in August 2025.

- What parts of your experience were positive?

We have found that the relationships with our family and friends involved
in our surrogacy journey have grown throughout this process. Our
friendship with our surrogate and her husband is a genuine positive and
despite the many procedural and bureaucratic challenges and the
emotional rollercoaster that has been, we have remained great friends
and have stayed united.

We have also found that the professionals involved in surrogacy (doctors,
counsellors, lawyers, etc.) have all been first class and have been
knowledgeable, helpful and kind which has been positive.

- What parts of your experience were negative?

Unfortunately, there have been many negative experiences throughout
our journey. It seems at every step of the process there are roadblocks
and many of them are major and each one has led to strong feelings of
stress, anxiety, helplessness / despair and anger / frustration. These
experiences include:

Navigating the Legal / Regulatory environment — Early on in our
research into surrogacy in Australia we became aware of the different
laws relating to surrogacy in each State or Territory. This meant we had to
consider the multitude of factors that related to our circumstances given
we (Intended Parents) were residing in Western Australia, we had



intentions to eventually relocate to Victoria to be closer to family and my
wife’s sister (egg donor) lived in New Zealand. Without a single source of
information, it was on us to research on the internet, engage with
professionals, attend seminars and speak with others in the community
to find the answers we were after at each step. This has undoubtedly
added years to our process and has caused much frustration.

Finding a Surrogate — It is understood that the current laws prohibit
‘advertising’ for a surrogate. It is not clearly understood what constitutes
‘advertising’ or how this law is enforced but the effect is that we (and
many other Intended Parents) are afraid to openly share that we are
looking for a surrogate for fear of breaking the law. The recourse is to rely
on informal community catchups to network as the accepted way of
finding a surrogate but given the disproportionate number of IP’s to
surrogates at these catchups, the chances of matching with a surrogate
are very low. The ability to find a surrogate is therefore very restricted and
this exacerbates the feelings of helplessness and despair.

Timeframes - Upon finding a surrogate (October 2023), it became
evident that progressing our arrangement would not be quick. This was
largely due to the fragmented nature of how the system is currently set
up. Despite having embryos in storage, we were required to undertake a
series of medical checks and counselling as a group and submit an
application to the Patient Review Panel prior to proceeding with IVF /
embryo transfer. Whilst this has been set up to provide protection to all
involved including the child, surrogate and intended parents, the process
is unnecessarily drawn out. In our circumstance, some medical checks
had to be repeated, we had to wait sometimes months between
counselling sessions and had to wait 4 months from submission of our
application to the PRP for a hearing and following our hearing, we waited
2 months to obtain approval in April 2025. This has meant we are 1.5
years into our surrogacy arrangement and we have not yet commenced
IVF /embryo transfer. This has required a lot of patience and has at times
caused extreme levels of stress and anxiety waiting to clear each hurdle
along the way.

Patient Review Panel (PRP) — By far the most negative experience so far
forour group has been the process of applying to and clearing the Patient
Review Panel. Surrogacy in Victoria is governed by the Assisted
Reproductive Treatment Act 2008 (the ART Act). The Patient Review Panel
may approve a surrogacy arrangementifit is satisfied that, amongst other
things, the surrogate mother has previously carried a pregnancy and
given birth to a live child. Section 41 of the ART Act gives the Panel
discretion to approve an application that does not meet this requirement



in exceptional circumstances. Our surrogate has not previously carried a
pregnancy or given birth and so we had to make an application and seek
approval and discretion from the Patient Review Panel for our
arrangement.

Our lawyer conducted a review of the legislation and case law which
indicated that there is no clear definition of exceptional circumstances.
As such, we proceeded with our application without any clear
understanding of how we could / should prove that our circumstances
are exceptional. This led to a lengthy and drawn-out review process by
the Patient Review Panel following our hearing (2 months). During this
time we felt that we had no control over our circumstances and were
entirely in the hands of the PRP with respect to our surrogacy
arrangement and by extension, our ability to make other life decisions
with regards to employment, medical procedures and other basic plans.
We understood that the PRP was grappling with a complex application
but we felt the communication was poor and the process lacked
empathy. We were thrilled to eventually receive approvalin April 2025 but
we found the process had exhausted us emotionally and we needed time
to recover and talk it over as a group.

Insurance - We are currently attempting to navigate the insurance
process for our surrogate prior to commencing IVF. This is yet another
example of howthe process is unclearand we are having to research who
to approach and how to enact insurance to ensure our surrogate is
protected. We have found the insurance brokers and insurers
themselves are not clear on the risks involved and our surrogate has
already been rejected on her first application. It should not be as difficult
as it is to pay an insurer for protection against risks associated with a
pregnancy in Australia.

What could be improved and how?

The legislation in Australia needs to change so others do not have the
same negative experiences that we and others currently experience. It
should be harmonized across all states and territories so that it is
consistent across Australia and so all Australians are treated equally.

It should be regulated so that everyone is clear on what is and is not
permitted. All involved will be able to source the necessary information
to guide them through the process and this will inevitably reduce barriers
and shorten timeframes associated with surrogacy in Australia. It should
also eliminate the negative consequences of the patchwork system we
currently have that is causing harm to people pursuing domestic



surrogacy. It will also likely reduce the nhumber of people resorting to
international commercial surrogacy arrangements which brings its own
risks and occasional but dreadful negative outcomes as has been widely
publicized.

2. What reform principles should guide this Inquiry?

| believe the reform principles guiding the Inquiry should balance human rights,
child welfare, legal clarity, and social equity.

A.

Best Interests of the Child as Paramount
The child’s welfare must be the primary consideration, in line with the UN
Convention on the Rights of the Child.
This includes:
o Ensuring the child’s right to know their origins (biological and birth
parents).
o Protection from exploitation or commodification.
o Legalcertainty in parentage from birth.

Respect for Bodily Autonomy and Informed Consent

Surrogates must give fully informed, free, and ongoing consent, with
access to independent legal and psychological advice.

Surrogates must retain the right to control their bodies during
pregnancy, including medical decisions.

Equality and Non-Discrimination

Laws should not discriminate based on sexual orientation, gender
identity, marital status, or fertility status.

All individuals and couples (including LGBTQ+ people and single parents)
should be equally considered for access to altruistic surrogacy.

Legal Clarity and Parentage Recognition

Create uniform national laws (or harmonised state and territory laws) to
avoid jurisdictional inconsistencies.

Provide a streamlined, pre-birth or administrative process for
transferring legal parentage where appropriate.

Ensure the intended parents are recognised without unnecessary delay
or litigation.

Access to Support and Safeguards



e Provide government-regulated support systems:
o Counselling
o Legal advice
o Ethics panels or review boards (e.g. PRP)
e Ensure surrogates and intended parents have access to independent
dispute resolution mechanisms.

F. Transparency and Regulation of Agencies

e If agencies or facilitators are involved, they must be regulated and
accredited.

e Transparencyin matching processes, payments for expenses, and record-
keeping is essential.

G. Ongoing Rights to Identity and Connection

e Children should have access to information about their surrogate and
biological origins when they are of age.

e Considerregulated surrogacyregisters or post-birth contact frameworks.

H. Evidence-Based and Community-Informed Law Reform
e Reform should be based on:
o International best practices
o Empirical evidence
o Broad consultation with affected communities: surrogates,
intended parents, children, clinicians, ethicists, and advocacy
groups.

3. What do you think are the key human rights issues raised by domestic and/or
international surrogacy arrangements and how should these be addressed?

We are not best placed to answer this question however we believe the reform
principles we have listed above in Question 2 will enable the key human rights
issues raised by domestic and/or international surrogacy arrangements to be
properly considered and addressed.

4. What information about the circumstances of their birth do you think children
born through surrogacy should have access to? How should this be provided /
facilitated?



Children should have access to information about their surrogate and biological
origins when they are of age. Regulated surrogacy registers or post-birth contact
frameworks should be considered.

. What do you think are the main barriers that prevent people from entering into
surrogacy arrangements in Australia, and how could these be overcome?

With reference to our response in Question 1:

e Legal / Regulatory framework needs to be reformed / harmonized
throughout the country.

e Accessibility and Timeframes need to be improved. We believe this will
occur if the legal and regulatory framework is reformed with a focus on
improving accessibility, removing barriers and setting up a system that is
clear for everyone.

e Compensated Surrogacy - We believe clear laws that permit
compensation for a surrogate for her time and effort (for gestational
services) for a capped amount paid monthly would reduce barriers to
surrogacy.

Should there be eligibility criteria for surrogacy? If so, what should those
requirements be?

Yes, we believe there should be eligibility criteria for surrogacy. In Victoria the
Patient Review Panel requires medical checks and counselling as part of the
application process. As we have indicated in our response to Question 1, we
believe the processes associated with this can be improved to reduce timeframes
and the stress and anxiety for those involved, including through improved
communication, but we think this is a sensible process to determine eligibility and
whether a surrogacy arrangement should proceed to protect all involved
(including the unborn child). We do not believe whether a potential surrogate has
previously carried a pregnancy and given birth to a live child should determine
eligibility.

Are there any current requirements which should be changed or removed?

Yes, the requirement in Victoria for a potential surrogate to have previously
carried a pregnancy and given birth to a live child to be a surrogate should be
removed. This is not currently a requirement in other states and there are many
examples of successful surrogacy arrangements.

. Are there any requirements for a valid surrogacy agreement you think should be
added, removed or changed?



We think the requirement to undertake medical screening, criminal checks
and counselling is sensible and provided this does not reveal any overtly
dangerous risks then that surrogacy agreement should be valid.

9. Should surrogacy agreements be enforceable?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

10. What process requirements should be in place for surrogacy arrangements?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

11. What are the gaps in professional services for surrogacy in Australia?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

12. What is the best way for professional services for surrogacy to operate?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

13. How should surrogacy advertising be regulated?

We understand that in other parts of the world, surrogacy agencies exist that have
had to go through a review process and meet regulatory requirements to obtain a
license. If this were to be adopted in Australia then advertising would best be
managed through these agencies.

14. What entitlements, if any, should be available to surrogates and intended
parents?

e Medicare rebates for IVF treatments
e Employee parental leave for surrogates and Ips

e Centrelink Paid Parental Leave

15. How could the process for reimbursing surrogates for reasonable expenses be
improved?



16.

17.

18.

19.

20.

What constitutes ‘reasonable expenses' should be defined in new harmonized
laws across Australia and these should be paid via an independent third party
(e.g. a trust or surrogacy agencies who have obtained a license to operate). The
laws / regulations should permit the definition of ‘reasonable expenses’ to be
reviewed over time as itis likely that attitudes, costs and requirements will shift
over time.

Do you support a) compensated surrogacy and/or b) ‘commercial’ surrogacy?
You might want to consider whether you agree with how we have described
compensated and ‘commercial’ surrogacy?

We support compensation for a surrogate for her time and effort (for gestational
services). This could be for a capped amount paid monthly. The laws / regulations
should permit this amount to be reviewed over time as it is likely that attitudes,
costs and requirements will shift over time.

If Australia was to allow for compensated or ‘commercial’ surrogacy, how could
this be implemented?

Capped payment system paid monthly during pregnancy that is regulated. The
laws / regulations should permit this amount to be reviewed over time as itis likely
that attitudes, costs and requirements will shift over time.

What are the main problems with the requirements and processes for obtaining
legal parentage for a child born through domestic and/or international surrogacy?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion. We have not yet reached this point
in our surrogacy journey.

How could the process for intended parents to become the legal parents of
children born through surrogacy be improved?

e Create uniform national laws (or harmonised state and territory laws) to
avoid jurisdictional inconsistencies.

* Provide a streamlined, pre-birth or administrative process for transferring
legal parentage where appropriate.

e Ensure the intended parents are recognised without unnecessary delay or
litigation.

What, if any, are the main problems with obtaining the following documents for a
child born through international surrogacy:



a.
b.
C.

21.

22.

23.

24.

Australian citizenship;
an Australian passport; or
an Australian visa.

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

How could the process for obtaining these documents be improved?

We are not best placed to answer this question as we don’t believe we have
sufficient knowledge to provide a firm opinion.

What is the best way to approach differences in surrogacy regulation between or
within jurisdictions?

There should not be differences in surrogacy regulation between or within
jurisdictions. Uniform national laws (or harmonised state and territory laws)
should be created to avoid jurisdictional inconsistencies and the confusing
patchwork system that currently exists. Refer to our response to Question 1 for
the implications / effects of this current system.

Isitappropriate for surrogacy arrangements to be subject to oversight? If so, what
is the best approach?

We think the requirement to undertake medical screening, criminal checks and
counselling is sensible and provided this does not reveal any overtly dangerous
risks then that surrogacy agreement should be deemed valid and permitted to
proceed. The Patient Review Panel (or similar) is sensible but timelines and
communication must be improved.

We’re not sure whether oversight beyond this pointis appropriate or how it would
be enacted. IVF clinics should be equipped to guide people through pregnancy. If
surrogacy agencies became permitted through new laws then these agencies
could provide guidance however we would recommend against oversight
overreaching into enforcement as it would likely lead to negative / harmful
consequences if for example approval of arrangements were retracted or
penalties implemented. This is why we believe it is important to establish
eligibility of an arrangement at the outset and for the surrogacy to be regulated so
the requirements are clear prior to a surrogacy arrangement proceeding.

Should the law have a role in discouraging or prohibiting certain forms of
surrogacy?



We think the requirement to undertake medical screening, criminal checks and
counselling is sensible and provided this does not reveal any overtly dangerous
risks then that surrogacy agreement should be deemed legally valid and
permitted to proceed. We believe the reform principles we have listed above in
our response to Question 2 will guide the laws and regulations that set out who
should be eligible for surrogacy.

25.Do you think there is a need to improve awareness and understanding of
surrogacy laws, policies, and practices?
Yes. Where to go for information on surrogacy in Australia is currently not clear.
We ended up researching on the internet, going to seminars and speaking to
professionals involved in surrogacy and others in the community. There are
obvious risks of people being misguided or worse, being taken advantage of by
following advice from people who have vested interests in drumming up
business or who aren’t experts themselves.

In addition, it’s not just awareness and understanding, the current laws, policies
and practices are fragmented across jurisdictions and are confusing and difficult
to navigate. This leads to people having to navigate their own paths opening
them up to misguidance or being taken advantage of. Uniform national laws (or
harmonised state and territory laws) should be created to avoid jurisdictional
inconsistencies and the confusing patchwork system that currently exists. Refer
to our response to Question 1 for the implications / effects of this current
system.

26. Do you have any views about the issues we consider to be in or out of scope?
Nil.

27.Are there any important issues with regulating surrogacy that we have not
identified in the Issues Paper? Do you have any other ideas for reforming how
surrogacy is regulated?

No further comment.

Thank you for considering my submission.

Yours Faithfully,





