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INTRODUCTION 
Isaac Regional Council (IRC) welcomes the opportunity to provide a submission to the Australian Law Reform 
Commission’s (ALRC) Review of the Future Acts Regime: Discussion Paper (2025).  IRC is committed to playing 
a respectful and constructive role in the native title system. As a respondent party to claims, IRC has consented 
to the making of all positive determinations so far made within its LGA. Council is eager to continue its ongoing 
constructive engagement with First Nations communities and its advocacy for a more balanced, transparent 
and inclusive framework. 
 

PART 1 – BACKGROUND 
 

1.1 Isaac Regional Council (“IRC”) administers a local government area (“LGA”) in Central Queensland 
covering some 58,708sq km. It has roles and responsibilities under the Local Government Act 1993 
(Qld) and other legislation and under its own local laws and land use planning scheme. 
 

1.2 As with many of Queensland’s regional and remote local governments, IRC is substantially affected by 
native title in two broad ways. First, in responding to native title claims; it particularly seeks to ensure 
the recognition of its many existing interests where positive native title determinations are made. 
Second, in ensuring its many activities which may affect native title – so-called future acts – are 
undertaken validly under the Native title Act 1993 (Cth)(“NTA”). 

 
1.3 Perhaps more than any other level of government, and most other land use proponents, a large 

proportion of local government responsibilities and activities relate to land use and land management. 
This renders the native title system highly relevant – particularly for regional and remote local 
governments where there is only limited historical extinguishment within an LGA. 

 
1.4 Annexure 1 contains an overview of the native title landscape as it relates to IRC’s LGA. A substantial 

proportion of the total LGA falls within the external boundaries of current native title claims and positive 
native title determinations. 

 
1.5 IRC is committed to playing a respectful and constructive role in the native title system. As a respondent 

party to claims, IRC has consented to the making of all positive determinations so far made within its 
LGA. In relation to future acts, IRC has dedicated substantial resources to its assessment and 
compliance responsibilities under the current future act regime. This includes development of its own 
native title operating system involving in-house compliance systems and regular reference to the 
Queensland Government’s Native Title Work Procedures (“NTWP”). 

 
1.6 In conjunction with its responsibilities under the native title system, IRC has wide-ranging public interest 

functions involving many aspects of public service provision across multiple townships, rural 
communities, resource industries and agricultural industries. This includes the construction, operation 
and maintenance of roads, bridges, airstrips, the full range of water and sewage infrastructure, some 
public housing, recreation facilities, flood and fire management and weed and pest control. These 
activities flow through to associated land uses such as the extraction of quarry materials for public 
infrastructure construction and maintenance. 
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1.7 Local government also have primary responsibility for land use regulation through their land use 
planning schemes and local laws.  

 
1.8 Local governments in Queensland also undertake extensive activities as land holders. This includes 

them acting as the State’s trustee for substantial areas of reserve land where they have powers and 
responsibilities for land management and control involving a wide range of public purposes. Most 
activities undertaken by IRC on its reserves, which include the grant of trustee leases and permits to 
third parties, involve future act compliance. 

 
1.9 For some of its responsibilities, local governments rely on land dealings (grants of land tenures including 

ordinary freehold) and permits, approvals and authorities from other levels of government – particularly 
the Queensland Government. Although the government party undertaking such future acts has the 
direct responsibility for ensuring future act validity, a now general practice by the Queensland 
Government is for it to condition grants so as to require the grantee to address future act compliance. 
This can include meeting all of the associated compensation, PBC fee for service and other future act 
process costs. 

 
1.10 All of the local government functions, responsibilities and activities outlined above can have future act 

compliance implications. As native title claims are steadily determined, prescribed body corporates 
(“PBCs”), perform increasing roles in the operation of the future act regime. Their costs in doing so can 
be recovered as a statutory fee for service (Section 60AB NTA). In earlier years, the Commonwealth 
Attorney-General’s Native Title Assistance Scheme (Section 213A NTA), allowed some financial 
assistance to local governments; particularly in native title agreement-making. However, a steady 
tightening of restrictions on that funding has left local governments to directly cover almost all costs 
under the native title system themselves. The increasing local government cost burden has to be passed 
on through higher local government rates, charges, fees or cost transfers to the users to local 
government public services. 

 
1.11 In Queensland, separate laws apply to the protection of Aboriginal cultural heritage. The Aboriginal 

Cultural Heritage Act 2003 (Qld) imposes a statutory cultural heritage duty of care on proponents of 
activities which could harm Aboriginal cultural heritage. This typically includes ground disturbing 
activities, such as the construction of the full range of local government public infrastructure. Although 
there is some limited cross-over between the native title and cultural heritage laws (particularly as to the 
identity of the Aboriginal party with whom compliance measures must be undertaken), statutory 
requirements generally diverge to such extent that there is a duplication of compliance assessments, 
measures and costs. 

 
1.12 Having regard to this background, the following overarching submissions apply in conjunction with IRC’s 

more specific comments in Part 2 and Part 3 of this submission: 
 

a) One size does not fit all – For most proponents, future act compliance may be a one-off 
proposition – involving a particular project, a single or a small number of land dealings or future 
acts limited in area, type and scope. Local governments are affected in a different way. Local 
government future acts are large in number, diverse in character, may cover large areas, involve 
multiple native title parties, often involve third parties (grantors and grantees of interests in land 
and third-party contractors) and are subject to tight time and budget constraints. Almost all 
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PART 2 – FUTURE ACTS OPERATING SYSTEM 
 

2.1 In developing reforms, it is important to understand the means by which Queensland local governments, 
and other proponents of large numbers of public service related future acts, endeavour to comply with 
the current laws. Because of the nature and extent of their affect on major users of the system, such as 
local government, the laws need to be accompanied by practices and procedures (“operating systems”). 
 

2.2 The ALRC should recommend Commonwealth/State support and assistance in the development of local 
government and perhaps other industry specific operating systems. 
 

2.3 For example, the State of Queensland has developed its own Native Title Work Procedures understood 
to have the status of Queensland Government policy. They are geared to the State’s application of the 
current future act regime for purposes of its own future acts. That operating system includes dedicated 
compliance officers, electronic tools for making and recording compliance assessments and other 
administrative practices to help optimise efficiency and consistency across State agencies and line 
departments. 

 
2.4 Nothing similar is understood to exist uniformly across the local government sector. Each individual 

Council must establish its own operating system – or is left with none at all. This gives rise to substantial 
risk of accidental omission. The consequences could be severe if reforms such as those in Proposal 10 
and Proposal 13 in the Discussion Paper, were to be adopted. 
 

2.5 Key features of IRC’s current operating system are as follows: 
 
a) Compliance assessments – Every activity involving either or both potential future acts and Aboriginal 

cultural heritage compliance is sought to be identified at the planning stage. The compliance 
identification and assessment task falls on each Council officer with responsibility for the activity 
and is on top of their other operational roles. Even with occasional training, future act and cultural 
heritage compliance knowledge levels simply can not match the complexity of the current laws. 
There is a constant risk of compliance being accidentally overlooked or misunderstood. Capacity 
and capability limitations are a drag throughout the native title system. 
 

b) Compliance tools – Although Council officers often have regard to the NTWP, they are not designed 
for local government future acts. IRC has sought to develop its own assessment tools involving flow 
charts and other officer assessment guidance both for native title future acts and Aboriginal cultural 
heritage. Although these assist for relatively simple acts where associated process requirements are 
not complex (e.g. future acts covered by Sections 24JB and 24KA), others that are more complex 
often require specialist external expertise. 

 
c) Extinguishment assessments – Where a potential need for future act compliance is identified, 

Council officers assess the extent of the future act area against the potential for past native title 
extinguishment. In the local government context, a vast array of historical land use activities may 
have constituted public work previous exclusive possession acts (“PEPA”) (Section 23B (7) NTA). 
Because of resource, capacity and capability limitations in native title claim resolution, local 
governments often rely on so-called “public work PEPA catch-all provisions” in determinations. 
Annexure 4 contains a typical example. At the future act assessment stage, a local government 
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Alternative impact-based model making appropriate provision for public service future acts 

 

Future Act

Future act involving Public 
Service land management or 

Public Service use requitting a 
freehold grant

Regulatory land management 
e.g. land use planning schemes 

and local laws

Section 24MA/MD style 
provisions retained and clarified 

to apply to all regulatory 
instruments

Public service land use activity 
where ordinary freehold grant 

required

Section 24MB/MD style 
provisions retained including 

compulsory acquisition 

All other future acts

Impact-based categorisation

Category A

Public service future act

Public service right to notification 
and comment and compensation 
(similar to the current precedural 

rights and compensation 
procisions in Section2 4JB(4), (5) 

and (6))

Non-public service future act

General right to consultation and 
compensation (as proposed in 

the discussion paper)

Category B

Right to negotiated (as proposed 
in the discussion paper)
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CLOSING COMMENTS 
Isaac Regional Council thanks the Australian Law Reform Commission for reading its submission and 
considering their views on the Review of the Future Acts Regime. Should the ALRC have any questions or require 
further information on content contained within this submission, please do not hesitate to contact Beau 
Jackson, Executive Manager of Advocacy and External Affairs on  or 
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Native title 
determination 

QCD2024/018 Barada 
Kabalbara 
And  
Yetimarala 
People #1  

QUD13/2019 Dallachy on behalf of the Barada 
Kabalbara and  
Yetimarala People #1 v State of 
Queensland (Consent 
Determination)  

6-Dec-24 Consent In effect - 
Finalised 

Native title exists 
(exclusive  
and non-
exclusive)  
 

Native title 
determination 

QCD2020/001 Yuwibara People QUD12/2019 Mooney on behalf of the 
Yuwibara People and State of 
Queensland 

25-Feb-20 Consent In effect - 
Finalised 

Native title exists 
(non-exclusive) 

Native title 
determination 

QCD2016/009 Barada Barna 
People And Widi 
People Of The 
Nebo Estate #2 
Shared-Country 

QUD380/2008, 
QUD492/2013 

Les Budby And Cecil Brown Jnr & 
Ors On Behalf Of The Barada 
Barna People; and Eileen Beryl 
Pegler & Ors On Behalf Of The 
Widi People Of The Nebo Estate 
#2 v State of Queensland  

29-Jun-16  Consent  In effect - 
Finalised  

Native title exists 
(non-exclusive)  

Native title 
determination  

QCD2016/007  Barada Barna 
People  

QUD380/2008  Les Budby And Cecil Brown Jnr & 
Ors On Behalf Of The Barada 
Barna People v State of 
Queensland  

29-Jun-16  Consent  In effect - 
Finalised  

Native title exists 
(non-exclusive)  

Native title 
determination 

QCD2016/008  
 

Widi People Of 
The Nebo Estate 
#2  
 

QUD492/2013  
 

 

Eileen Beryl Pegler & Ors On 
Behalf Of The Widi People Of The 
Nebo Estate #2 v State of 
Queensland  

29-Jun-16 Consent  In effect - 
Finalised  

Native title exists 
(non-exclusive)  

Native title 
determination 

QCD2016/006 Darumbal People QUD6131/1998 Hatfield on behalf of the 
Darumbal People v State of 
Queensland 

21-Jun-16 Consent  In effect - 
Finalised  

Native title exists 
(non-exclusive)  

Native title 
determination  

QCD2024/001  Gaangalu Nation 
People (No 4)  

QUD33/2019  Blucher on behalf of the 
Gaangalu Nation People v State 
of Queensland (No 4)  

30-Apr-24  Litigated  In effect - 
Finalised  

Native title does 
not exist  

Native title 
determination  

QCD2022/001  Clermont-
Belyando Area 
Native Title Claim  

QUD25/2019  Patrick Malone & Ors on behalf 
of the Clermont-Belyando Area 
Native Title Claim Group  

11-Mar-22  Litigated  In effect - 
Finalised  

Native title does 
not exist  
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ANNEXURE 2  
 
Case Study – Future Acts Compliance and Sales Permits in Queensland 
 

 
 1. Sales Permits  
 
1.1 Sales Permits are issued on behalf of the State of Queensland under the Forestry Act 1959 (Qld) and 
administered by the Queensland Department of Agriculture and Forestry (“DAF”).  
 
1.2 Sales Permits are the legal authority needed for the extraction and removal of quarry materials from 
locations that fall outside road dedications, freehold, national parks and some other excluded areas.  
 
1.3 A reliable supply of locally sourced quarry materials is essential to local government construction and 
maintenance of the full range of public service infrastructure. Quarry materials include hard rock (of the kind 
usually associated with quarrying), but also include gravel, sand and soil deemed owned by the State.  
 
1.4 Sales Permits authorise extraction by a permittee, which may include regional and remote local 
governments, in return for payment of royalties to the State based on the type and quantity of materials.  
 
1.5 Permittees also include the full range of commercial quarry operators and extraction businesses. 
Metropolitan Councils and Commonwealth and State governments typically source their quarry materials 
from those commercial businesses and do not undertake extraction themselves.  
 
1.6 Extraction of quarry materials is however an essential activity for regional and remote local governments. 
They need their own Sales Permits to operate everything from hard rock from quarries to gravel extraction 
from gravel pits. Gravel pits for rural and remote road construction and maintenance are particularly vital; 
usually providing the only viable source of materials for a large proportion of the road network.  
 
1.7 Sales Permits are issued for a term of years and upon expiry require renewal. A Sales Permit may extend 
over a broad area and usually contains conditions limiting extraction to specific locations called endorsed 
quarry areas. A Sales Permit may require the permittee to undertake terrain surveys and quantity surveys of 
such areas and usually contains provisions for access roads.  
 
 
2. Native Title  
 
2.1 The grant and renewal of Sales Permits are taken to be future acts unless assessed to be within an 
extinguishment area. The Queensland Government’s Native Title Work Procedures (“NTWP”) acknowledge 
that some extraction areas validly used before 23 December 1996 in the construction of an associated public 
work, may form part of the Section 251D Area of that public work for purposes of Section 23B(7) NTA. 
However, in practice assessments for that purpose are irregularly undertaken.  
 
2.2 Formerly, a Native Title Assessment was undertaken by DAF resulting in the inclusion of a clause in the 
Sales Permit typically in the form attached to this Case Study. It provided for valid grants and renewals under 
NTWP Module K (Section 24KA), Module J (Section 24JA) and Module GE (Section 24GE) – as well as under 
Section 24FA Protection and ILUAs. Most Sales Permit grants and renewals could be done efficiently (having 
regard to complexity, time and cost) under Section 24KA on the basis that extracted quarry materials were 
used only “…for the construction, operation, use, maintenance or repair of Facilities for Services to the 
Public…”. This requirement could be readily satisfied by local government permittees.  
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2.3 In May 2023, IRC received correspondence from DAF saying that “…I am writing to you about sales 
permits to get state-owned quarry materials issued to local governments by the Department of Agriculture 
and Fisheries under the Forestry Act 1959. The Department has identified that under the Native Title Act 1993 
(Cth), some quarry activities requiring Forestry Act 1959 authorisation will also require future act consent 
under an indigenous land use agreement (ILUA)” (emphasis added).  
 
2.4 The correspondence went on to explain that the Department would work closely with local governments 
to identify where the Department’s new approach to assessment enabled quarry activities to proceed 
without an ILUA and those for which it now considers ILUA consent is required. The Department said it would 
engage with native title parties to lead the negotiation of ILUAs and had increased “…its capacity to progress 
this important work by recruiting several temporary specialist positions with a focus on engaging with native 
title parties.”  
 
2.5 It is understood that DAF no longer considers that grants and renewals of Sales Permits, and associated 
local government quarry activities, are covered by Section 24KA. No explanation for this position has been 
provided. For some endorsed quarry areas, for example those covered by consents in local government 
ILUAs based on the Queensland template, quarry activities have been able to proceed. However, substantial 
numbers of others now await DAF completing new ILUAs with native title parties.  
 
2.6 Although two years have elapsed since the problem arose and despite DAF committing additional 
resources to address it, it is understood that few if any new ILUAs have been completed. Quarry activities, 
including the operation of numerous gravel pits, have ceased in numerous locations. This is creating serious 
and substantial knock-on effects for public service provision in many regional and remote communities.  
 
3. Future Acts Reform  
 
3.1 It is essential that any proposed reforms to the future act regime, resolve the Sales Permit problem. 
However, it is also demonstrative of wider problems. Importantly, the situation provides a salutary warning 
for any repeal of current statutory procedures and their replacement with untested and more limited new 
compliance processes.  
 
3.2 It is difficult for IRC to make specific submissions about resolving the Sales Permit problem without 
information from DAF as to the basis of its current position. Perhaps it has something to do with the inclusion 
of “quarry” in the definition of “mine” in Section 253 NTA.  
 
3.3 Irrespective, quarrying and associated authorities and permits in connection with the provision of public 
services need to be covered by the public service future act provisions suggested as part of the Category A 
component of the alternative impact-based model at page 14 of IRC’s submission.  
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ANNEXURE 3  

 
Annexure 3 – Draft Determination Orders Relating to Council’s Interests (“Other 

Interests”) 

#  The nature and extent of any other interests in relation to the Determination Area (or 

respective parts thereof) are set out in Schedule [Insert] (the Other Interests). 

#  The relationship between the native title rights and interests described in order [Insert] 

and the Other Interests described in Schedule [Insert] is that: 

(a) the Other Interests continue to have effect, and the rights conferred by or 

held under the Other Interests may be exercised notwithstanding the 

existence of the native title rights and interests; 

(b) to the extent the Other Interests are inconsistent with the continued 

existence, enjoyment or exercise of the native title rights and interests in 

relation to the land and waters of the Determination Area, the native title 

continues to exist in its entirety but the native title rights and interests have 

no effect in relation to the Other Interests to the extent of the inconsistency 

for so long as the Other Interests exist; and 

(c) the Other Interests and any activity that is required or permitted by or under, 

and done in accordance with, the Other Interests, or any activity that is 

associated with or incidental to such an activity, prevail over the native title 

rights and interests and any exercise of the native title rights and interests. 
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ANEXURE 4   
 

[Example of a Public Works PEPA Catch-All Exclusion Clause] 

 

The following areas of land and waters are excluded from the determination area as described in Schedule #: 

 

1. Those land and waters within the External Boundary which at the time the Native Title 

Determination Application was made were the subject of one or more Previous Exclusive Possession 

Acts, within the meaning of s 23B of the Native Title Act 1993 (Cth) as they could not be claimed in 

accordance with s 61A of the Native Title Act 1993 (Cth). 

 

2. Specifically, and to avoid any doubt, the land and waters described in (1) above includes: 

 

(a) the Previous Exclusive Possession Acts described in ss 23B(2) and 23B(3) of the Native Title 

Act 1993 (Cth) to which s 20 of the Native Title (Queensland) Act 1993 (Qld) applies, and 

to which none of ss 47, 47A or 47B of the Native Title Act 1993 (Cth) applied; 

 

(b) the land and waters on which any public work, as defined in s 253 of the Native Title Act 1993 

(Cth), is or was constructed, established or situated, and to which ss 23B(7) and 23C(2) of 

the Native Title Act 1993 (Cth) and to which s 21 of the Native Title (Queensland) Act 1993 

(Qld), applies, together with any adjacent land or waters in accordance with s 251D of 

the Native Title Act 1993 (Cth), including, but not limited to, land and waters described in 

whole immediately below and those part lots described immediately below and depicted in 

the maps in Schedule # as: 

 

(i) [Insert lot descriptions for any specific Public Work PEPA and associated 
Section 251D Areas where native title is extinguished.] 

 
 

 




