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Acknowledgement of Country 

 

Country is our mother, our provider and keeper of our cultural belongings. 
Culture and Country go together. 

You can’t have one without the other. 
 

Yamatji Marlpa Aboriginal Corporation respectfully acknowledges the 

Traditional Owners and custodians throughout Western Australia, and on 

whose Country we work. 

 

We acknowledge and respect their deep connection to their  

lands and waterways. 

 

We honour and pay respect to Elders, and to their ancestors who survived 

and cared for Country. 

 

Our offices are located on Whadjuk Country, Southern Yamatji Country, 

Kariyarra Country, and Yawuru Country. We recognise the continuing 

culture, traditions, stories and living cultures on these lands and commit to 

building a brighter future together. 
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Introduction 

Yamatji Marlpa Aboriginal Corporation (YMAC) is an Aboriginal corporation (i.e. operating 

under the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) (CATSI Act)). 

It is appointed as the Native Title Representative Body (NTRB) for the Pilbara (Marlpa) and 

Geraldton (Yamatji – comprising Mid West, Gascoyne and Murchison) regions of Western 

Australia. With offices in Geraldton, Port Hedland, Broome and Perth, the total land and 

waters covered by YMAC’s representative areas is 1,248,292 square kilometres. 

NTRBs are appointed by the Federal Minister for Indigenous Australians under the Native 

Title Act 1993 (Cth) (NTA) to perform a range of ‘functions’ under the NTA. Along with 

assisting Traditional Owners with all aspects of their native title claims, these functions 

extend to the post-determination space.  

YMAC operates under the direction of a twelve-member First Nations Board of Directors, 

with a collective experience spanning the spectrum of native title, both pre- and post-

determination. For over 30 years, YMAC has supported Traditional Owners across its 

appointed regions to achieve 40 positive native title determinations in the Federal Court. 

YMAC continues to assist a number of Registered Native Title Bodies Corporate (RNTBCs)1 

with their ongoing obligations and aspirations via service agreements. YMAC also offers 

support to all 35 existing RNTBCs in its representative regions through its NTRB functions, 

and engagement, education and advocacy activities.  

YMAC’s services include (but are not limited to): native title claim, compensation, and future 

act representation; heritage services; executive office and governance services; 

anthropological services; and natural resource management support. YMAC prides itself on 

offering tailored support to the groups it works with, recognising each has its own unique 

needs, aspirations and opportunities available.  

YMAC has prepared this submission in relation to the questions and proposals included in 

the Australian Law Reform Commission (ALRC) Review of the Future Acts Regime – 

Discussion Paper 88 dated May 2025.  

Generally, we note, the current future act regime places significant burden and strain on 

native title parties, particularly those without substantive resourcing. This burden and strain 

can cause or exacerbate internal disputes and is heighted by tight timeframe pressures.  

YMAC acknowledges the changes to the NTA proposed in the discussion paper are 

significant, and would welcome further opportunity to comment on the amendments to the 

NTA, and is supportive of many of the proposals.  

Following YMAC’s initial submissions herein, additional recommendations are also made. 

YMAC strongly urges the ALRC to consider these suggestions as well.  

Further, YMAC strongly recommends that any proposals that are eventually adopted by the 

Commonwealth Government must be accompanied by significant resourcing for native title 

parties. And, if there are proposed amendments to the NTA and accompanying regulations, 

it is critical that all stakeholders are informed of these changes as soon as possible and 

given adequate time to review the amended drafting of any legislative instruments.  

                                                
1 Also referred to as Prescribed Bodies Corporate (PBCs) within the native title sector; with both terms used 

interchangeably within this submission.  
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various articles of the United Nations Declaration on the Rights of Indigenous People 

(UNDRIP). Australia is a signatory to the UNDRIP and the principles of FPIC are expected to 

be followed in Australia. 

Expert Mechanism Advice No.2, 2011 on the UNDRIP defines FPIC as follows: 

 ‘Free’ implies no coercion, intimidation, or manipulation; 

 ‘Prior’ implies that consent is obtained in advance of the activity associated with the 

decision being made, and includes the time necessary to allow Indigenous peoples to 

undertake their own decision-making process; 

 ‘Informed’ implies that Indigenous peoples have been provided all information relating to 

the activity and that the information is objective, accurate and presented in a manner and 

form understandable to Indigenous peoples; and 

 ‘Consent’ implies that Indigenous peoples have agreed to the activity that is the subject 

of the relevant decision, which may also be subject to conditions. 

The Juukan Gorge inquiry considered the principles of FPIC in detail. Paragraph 7.52 of the 

subsequent report, A Way Forward: Final Report into the destruction of Indigenous heritage 

sites at Juukan Gorge, states: 

“To address FPIC, the following must be observed: 

a. the timing and method of consent timeframes and sign-offs 

must be culturally appropriate and reflect decision-making 

processes that abide by the traditional law and custom of an 

affected Aboriginal and Torres Strait Islander group  

b. ongoing consent issues – how to communicate and seek 

consent over the life of a project  

c. remediation processes  

d. processes for dealing with new information – if an agreement 

is already in place between a proponent and Traditional 

Owners and new information is unearthed, a clear process 

should be in place. Any new information about the 

significance of sites, or any associated knowledge that has 

potential to change Traditional Owners’ consent, should be 

disclosed, and the consent decision should be able to be 

revoked or altered.” 

In the aftermath of Juukan Gorge it is the responsibility of governments to lead the “way 

forward” and enshrine the principle of FPIC in legislation.  

In addition to the infusion of FPIC, YMAC submits, at a minimum, the following standards 
should be included:  

 a proponent must be required to provide reasonable funds for the costs of meetings 
(including travel and attendance time of the Traditional Owners), legal, economic and 
financial assistance; 

 a requirement for a proponent to make reasonable and substantive offers; 

 a proponent is required to provide full information about a proposed project (e.g. land 
valuations, scale of the project, project information, environmental information and 
project timelines); 
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 the right of the native title party to appoint its own independent expert advisors, funded 
by the proponent, such as legal, anthropological, environmental, social surrounds, 
engineering and economic to ensure that the project information is accurate and 
balanced, and conveyed in a way that is culturally appropriate and accessible; 

 sufficient timing must be allowed for negotiations. This time must allow for discussions 
not just about funding but of the substantive terms of the agreement. The timing of the 
negotiations must allow for cultural obligations such as lore time and sorry business that 
may cause delay;  

 clear and binding communication protocols must be established between the parties to 
ensure that a proponent is not ‘by-passing’ the native title party in negotiations (i.e. 
seeking consent from individual traditional owners rather than the PBCs or registered 
applicants) that would undermine FPIC; and  

 the negotiations must be free from coercion, intimidation, pressure or manipulation. 

Good faith: NTA requires parties who are engaged in ‘right to negotiate’ negotiations to 
negotiate in ‘good faith’. This requirement is imperfect as: 

 the meaning of “good faith” is not clearly defined; 

 the parties are not required to have engaged in substantive negotiations; 

 native title parties may not be adequately resourced to participate in the negotiations; 

 if it is alleged that a party did not negotiate in good faith, generally the burden is on the 
native title party to prove the other party did not negotiate in good faith; and 

 in some cases, if a native title party does not want a particular project to proceed, they 
are still required to negotiate in good faith about the project. 

YMAC submits the ‘good faith’ requirement should be strengthened. We note with support 
Schedule 2 of the Native Title Amendment Bill 20122, which proposed the changes to the 
‘right to negotiate’ process in the NTA, including: 

 a definition of “good faith negotiation requirements”, adapted from the Fair Work Act 2009 
(Cth), and a requirement that the parties comply with the definition; 

 a requirement that the negotiations include consideration of the effect of the doing of the 
act on the native title rights and interests. 

 reversal of the onus of proof on good faith, so that the proponent or the government party 
must demonstrate they have indeed negotiated in good faith. 

It is in the interest of proponents, government parties and native title parties for the NTA to 

set out clear processes to foster positive negotiations. Noting the findings of the Juukan 

Gorge inquiry, it is timely the proposed amendments are adopted into the NTA. 

In addition to these changes, the NTA should be amended to ensure native title parties are 

adequately resourced to participate in negotiations. We acknowledge this issue is dealt with 

in more detail in Proposal 17, and refer to our comments on this proposal, below. 

Content standards: YMAC is supportive of the inclusion of content standards, in particular 

the proposed content standards listed in the discussion paper (pp. 17-18). However, the 

mandatory content standards must not be so rigid that they restrict native title parties from 

making their own commercial decisions. For example, the condition that ‘particular matters 

                                                
2 Native Title Amendment Bill 2012 (Cth). We also note YMAC’s submission to the Senate Standing 
Committees on Legal and Constitutional Affairs on this Bill dated 31 January 2013. 
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of the act may mean that any act is extremely impactful to the native title parties. Something 

that may be ‘low impact’ in one place, would be considered high impact in another.  

YMAC acknowledges there may be guidelines produced by State and Federal governments 

as to how to categorise ‘impact’. However, the same issue as outlined above arises. The 

only party who knows the impact is the native title party.  

The definition of impact must be broad and consistent with native title parties’ understanding 

of ‘impact’ so that it includes their broader environmental and cultural heritage values. The 

definition must not prescribe particular acts that are considered ‘low impact’ because they 

are not ground disturbing as that does not take into account the spiritual aspect of Aboriginal 

culture. 

YMAC reiterates that there can be significant impacts to non-exclusive native title, even if the 

act appears to be low impact. For example, the taking of water from a river may impact the 

ability of native title holders to fish and hunt. Alternatively, clearing a small area may scare 

animals away therefore limiting bush tucker.  

Further, as ALRC may be aware, State governments often rely on a site registration system 
to determine whether an area of Country is culturally significant. This system is not adequate 
for the following reasons:  

 it does not capture the nuances of cultural heritage; 

 the boundaries are often outdated and incorrect; and  

 many groups do not feel comfortable to have their secret and sacred sites registered and 
exposed to the public. Therefore, the list is incomplete.  

It is highly likely that these systems will be relied on by government to determine impact, 

which again puts excessive onus on the native title party to establish that sites not registered 

are significant.  

Assessing impact: YMAC has reviewed the proposed factors that may be considered to 
determine whether a future act attracts the right to negotiate, as outlined in the discussion 
paper (p.30), and submits there must be a baseline condition that for any future act to be 
categorised as a Category A future act it must not:  

 disturb any sites; or 

 substantially affect the exercise of native title rights and interests.4 

If a future act cannot satisfy the above Conditions then it must be a Category B act.  

In YMAC’s experience, the only way to know with certainty that the Conditions have been 

satisfied is after a heritage survey. YMAC submits that for a future act to be classified as a 

Category A act it must first be subject to a heritage agreement with the PBC which may 

require heritage surveys and can prohibit activities in exclusion zones (i.e. areas of high 

cultural sensitivity) identified by the PBC.  

YMAC is concerned that under the proposed impact-based approach, the governments will 

take a similar approach as they have for the Expedited Procedure. This would mean that all 

future acts are ‘Category A acts’ unless the native title party objects and establishes 

                                                
4 Together, the Conditions. 
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The current right to negotiate process centres around good faith negotiation and agreement 

making. A future act determination application under the current right to negotiate process 

cannot proceed if the NNTT finds that the government or proponent did not negotiate in good 

faith. However, it appears this requirement is largely absent in the reformed process. While 

there may be an expectation that parties negotiate in good faith, there is no provision for the 

NNTT to make an assessment of whether parties have negotiated in good faith, or for there 

to be consequences if a party does not. If negotiations are not required to be done in good 

faith, it is less likely that productive agreements will be reached. 

YMAC considers that to be effective, the right to negotiate must encourage, not discourage 

negotiations and agreement making, where possible. To facilitate this, YMAC proposes that 

the proposed right to negotiate process be modified in the following ways: 

 native title parties must be able to object to the future act at any time. If a native title 
party knows that they will never agree to a particular future act, they may object 
immediately. However, a native title party should be able to engage in negotiations about 
the future act without fear of losing a right to object, or being seen as implicitly 
consenting to the doing of the act; 

 YMAC supports the requirement for the proponent to give the native title party sufficient 
information about the proposed future act. To encourage the proponent to be 
forthcoming, the information provided by the proponent at this point should be the only 
information about the future act from the proponent available to the NNTT, when the 
NNTT considers an objection or what conditions must be imposed on the doing of the 
act; 

 the proponent must be required to pay the native title party’s reasonable costs of 
participating in the right to negotiate process. This includes negotiation costs, and costs 
associated with participating in any determination process; 

 in YMAC’s experience, negotiations generally drag out because the proponent is unable 
or unwilling to genuinely and promptly engage with the native title party. The parties must 
be required to negotiate in good faith, to enable good negotiation outcomes and co-
operation between the parties; 

 the obligation to negotiate in good faith is strengthened as described in 
this submission’s response to Question 7; and 

 the proponent may only apply to the NNTT to determine what conditions 
the future act be done subject to, if it demonstrates it has negotiated in 
good faith with the native title party.  

YMAC re-iterates for completeness, that even if the proposal or the YMAC proposed 

amendments are not adopted in full, the requirement of ‘good faith’ should still be 

strengthened as per YMAC’s response to Question 7. 

If a substantial change such as the proposal is adopted, it is critical key bodies are consulted 

about any proposed legislative and regulatory amendments before they are finalised to 

ensure there are no unintended consequences.  
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Additional recommendations 

In addition to the matters outlined above in response to the various questions and proposals 

put forward in the discussion paper, YMAC considers the following changes would also 

address many of the issues within the existing NTA future act structure. YMAC urges the 

following recommendations be adopted and included in ALRC’s final report.  

 Section 24IB(1)(b) of the NTA should be removed so that only pre-existing rights-based 

acts that are legally enforceable rights that can be done, not future acts based on other 

vague commitments or undertakings. 

 Sections 24IC(2)-(4) of the NTA (i.e. permissible lease renewals) should be restricted to 

situations where the new authority is no larger, longer or contains any more rights than 

the authority it replaces. In other words, if a ten (10) year lease and a five (5) year lease 

are combined, the new replacement lease should not be able to be for more than five (5) 

years. 

 Section 24JAA of the NTA (which allows acts in relation to public housing) should be 

removed. ILUAs can still apply but YMAC would be open to the ability to “fast-track” an 

ILUA process, for this act only, if agreed with a PBC. 

 NTA should be amended so that future acts cannot extinguish native title except by 

agreement, or through a full right to negotiate process. The non-extinguishment principle 

should apply to ss24ID(1)(b), 24JB(2), and 24NA(3) of the NTA. The exceptions to the 

right to negotiate set out in ss26(1)(c)(iii)(A), 26(1)(c)(iii)(B), 26(2)(f) and 26(3) of the NTA 

should be removed. 

 The non-extinguishment principle should apply to all public works (or future public works). 

When a public work is no longer required, there is no reason why extinguishment of 

native title is required, particularly as in many cases, the area of the former public work 

cannot even be identified. 

 Section 24MD(6A) of the NTA provides native title holders the same procedural rights as 

freehold land owners in relation to acts that pass the freehold test. Procedural rights are 

defined as those rights that arise before an act is done. In many cases, freehold land 

owners are provided few or no rights before an interest is granted, but substantive rights 

while the interest coexists with the freehold. For example, in Western Australia, 

geothermal titles can be granted over freehold land without any notice to the freehold land 

owner. However, a person with a geothermal title may not conduct any activity on 

freehold land without first reaching an agreement with the freehold land owner, or the 

compensation otherwise being determined and paid. In some cases no activities can be 

done at all without the freehold land owners consent. Under s24MD(6A) of the NTA, 

native title holders are not required to be notified of the grant of a geothermal title, as it is 

not required for freehold land owners, but the holder of the geothermal title is not required 

to engage with native title holders about impact on Country and compensation after the 

title is granted as that is not a “procedural right”. Section 24MD(6A) of the NTA should be 

amended to ensure that, in relation to future acts done through the freehold test, native 

title holders are provided all the rights afforded to the freehold land owners in relation to 

the act and any resulting interest, including those rights in relation to the resulting interest 

that arise after the act is done. 

 Section 24MD(6B)(f)(ii) of the NTA should be amended so the State must not refer 

applications notified by way of a future act notice in accordance with s24MD of the NTA 

(e.g. miscellaneous licences) to the independent person after 8 months where there has 
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been no consultation by the proponent. Section 24MD(6B)(e)(ii) of the NTA requires the 

proponent to consult with the objector native title party about ways of minimising the act’s 

impact on native title rights and interests. The native title party’s rights will be 

compromised if the application is referred to the independent person prior to that 

consultation occurring. Further, preparing for a hearing before the independent person 

will be resource intensive for the native title party. YMAC suggests this section of the NTA 

be amended so that adequate consultation is a precondition to referral to the independent 

person.  

 The right to negotiate should be extended to inter-tidal zones and offshore determined 

areas (s26(3) of the NTA). These areas are just as significant to native title holders as 

onshore areas. 

 The inclusion of an expedited procedure statement under s29(7) of the NTA causes an 

act in the right to negotiate to be put in Expedited Procedure unless the native title party 

successfully objects, at considerable burden to the native title party. In Yanunijarra 

Aboriginal Corporation RNTBC v State of Western Australia [2025] FCA 490 Horan J 

found that whether a government party includes an expedited procedure statement is not 

a decision that is subject to judicial review. Following Yanunijarra a government party 

may attach the expedited procedure statement to any right to negotiate notice. Grants of 

mining leases, and some compulsory acquisitions are notified through the right to 

negotiate. Section 29(7) of the NTA should be amended such that the government party 

may only include an expedited procedure statement if they have assessed the act, and 

decided it is an act attracting the expedited procedure. This decision must be subject to 

judicial review under the Administrative Decisions (Judicial Review) Act 1977 (Cth), or 

otherwise. 

 Section 31(1)(a) of the NTA should be removed. It creates an additional workload and 

has no substantive function. 

 As set out in the above response to Question 7, the right to negotiate process should be 

strengthened consistent with what was proposed in Schedule 2 of the Native Title 

Amendment Bill 2012 (Cth). In particular, to: 

 legislate the meaning of “good faith negotiation requirements”, adapted 

from the Fair Work Act 2009 (Cth); 

 require that the negotiations must include consideration of the effect of the 

doing of the act on the native title rights and interests; and 

 reverse the onus of proof on good faith, so that the grantee party, or the 

government party must demonstrate they have indeed negotiated in good 

faith. 

 Under s36(2) of the NTA, when hearing a future act determination application, if the 

NNTT finds a negotiation party (other than a native title party) did not negotiate in good 

faith, the NNTT must not make a determination, but a further application may be made. 

This allows proponents and government parties to make repeated future act 

determination applications without having negotiated in good faith, and without fear of 

significant consequence if a finding is made against them. Section 36(2) of the NTA 

should be amended to empower the NNTT make a determination that an act must not be 

done if it finds that the proponent or government party did not negotiate in good faith.  

 The ministerial override power in s42 of the NTA should be removed. 
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 The NTA should clarify that a proposed act only becomes a future act once the State’s 

legislative processes have determined an act should be done. The State must not be able 

to notify future acts prematurely; 

 Timeframes should be able to be shortened if all parties agree. For example, if an 

Expedited Procedure mater is entirely within a determination area, the native title party 

should be able to consent to the tenement being granted before the four (4) month 

notification period ends (if agreement is reached between the parties). 

 Section 60AB of the NTA should be expanded to:  

 enable registered native title claimants (in addition to PBCs) to also 

recover costs; 

 enable PBCs to charge for complying with native title decision making 

processes associated with future acts; and 

 enable registered native title claimants and PBCs to charge for costs 

incurred in responding to acts in the expedited procedure. 

 The NTA should be amended to empower PBCs to grant leases to any person for any 

purpose over exclusive native title land that is not covered by freehold, a lease, or a 

reservation. The granting of such a lease would be a high level native title decision under 

the Regulations. Before the PBCs could grant the lease, it would first need to consult 

with, and obtain the consent of, the common law holders. Empowering a PBCs to grant a 

lease over exclusive native would allow native title holding groups to better manage 

internal allocations of rights, and also enable native title holding groups to proactively 

develop economic opportunities on their Country. 
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Definitions and acronyms  

 

ATSIHPA Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) 

ALRC Australian Law Reform Commission 

CATSI Act Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) 

Cth Commonwealth 

Expedited 
Procedure 

the current s29 NTA expedited procedure provisions 

FPIC free, prior and informed consent 

ILUA Indigenous Land Use Agreement 

NNTT National Native Title Tribunal 

NOPSEMA 
National Offshore Petroleum Safety and Environmental Management 
Authority  

NTA Native Title Act 1993 (Cth) 

NTMP native title management plan 

NTRB Native Title Representative Body 

ORIC Office of the Registrar of Indigenous Corporations 

PBCs Prescribed Bodies Corporate 

Regulations Native Title (Prescribed Bodies Corporate) Regulations 1999 (Cth) 

RNTBCs Registered Native Title Bodies Corporate 

UNDRIP United Nations Declaration on the Rights of Indigenous People 

WA Western Australia 

YMAC Yamatji Marlpa Aboriginal Corporation 
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YMAC contacts  

Simon Hawkins – Chief Executive Officer 

Phone: (08) 9268 7000  

Email:   

 

Jane Mitchell – Communications Manager  

Phone: (08) 9268 7000 or  

Email:   

 

General YMAC contact information 

Please find the contact information for YMAC’s offices below. 

Perth 

Level 8, 

12 The Esplanade 

Perth WA 6000 

PO Box 3072 

249 Hay Street 

East Perth WA 6892 

T 08 9268 7000 

 

Geraldton 

144 Flores Road 

Webberton WA 6530 

PO Box 2119 

Geraldton WA 6531 

T 08 9965 6222 

 

Hedland 

8 Manganese Street 

Wedgefield WA 6721 

PO Box 2252 

South Hedland WA 6722 

T 08 9160 3800  

 

Broome 

Shop 2/24 

Clementson St 

Broome WA 6725 

PO Box 2059 

Broome WA 6725 
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