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Introduction: Redfern Legal Centre and the Human Rights Law Centre 
 
Thank you for the opportunity to provide input to the Australian Law Reform Commission’s Options 
Paper on Justice Responses to Sexual Violence (2024) (the Options Paper).   
  
Redfern Legal Centre (RLC) is a non-profit community legal centre that provides access to justice. 
Established in 1977, RLC was the first community legal centre in NSW and the second in Australia. RLC 
provides free legal advice, legal services and education to people experiencing disadvantage in our 
local area and statewide.  RLC works to create positive change through policy and law reform work to 
address inequalities in the legal system, policies and social practices that cause disadvantage. RLC 
specialist legal services focus on tenancy, credit, debt and consumer law, financial abuse, 
employment law, international students, First Nations justice, and police accountability, and provide 
outreach services including through a health justice partnership.   
 
The Human Rights Law Centre uses strategic legal action, policy solutions and advocacy to support 
people and communities to eliminate inequality and injustice and build a fairer, more compassionate 
Australia. 
 
1. Our summary position 
 
Sexual harassment exists on a spectrum of violence against women; from non-sexual gender-based 
harassment to sexual assault.1  Harassment re-enforces gender hierarchies at work2 affecting all 
employees who either benefit or suffer from its effects. 
 
Our response to the Issues Paper is limited to considering the use and misuse of confidentiality and 
non-disparagement clauses in resolving sexual harassment complaints, as examined in our research 
and set out in ‘Let’s talk about confidentiality: NDA use in sexual harassment settlements since the 
Respect@Work Report' (Our Report). This report is attached to these submissions. 
 
We undertook this work as part of the Social Justice Practitioners-in-Residence program at The 
University of Sydney in 2023. We were interested in how the legal profession responded to global 
movements like #TimesUp and #MeToo, along with the Australian Human Rights Commission 
Respect@Work Report (Respect@Work). The Respect@Work Report identified that NDAs, being 
confidentiality and non-disparagement obligations, were widespread and that they had the potential 

 
1 Julie Goldscheid, ‘Restorative Me Too, Sexual Harassment and Accountability’ (2021) 26(5) Ohio State Journal on Dispute Resolution 
689, 702.  
2 Lizzie Barmes, ‘Silencing at work’ (2023) 52(1) Industrial Law Journal 68, 73. 
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to be harmful and counter-productive by silencing victim survivors and concealing the behaviour of 
harassers. Recommendation 38 of the Respect@Work Report recognised the need for guidelines 
identifying best practice principles for NDA use. A key feature of these guidelines was to do away with 
the long-standing assumption that NDAs should be the starting point in every case and move to a 
more individualised approach.  
 
Nearly one year after publication, we investigated the impact of the Respect@Work Council 
confidentiality guidelines by conducting quantitative and qualitative research with 145 Australian legal 
practitioners. We examined how other countries have addressed the misuse of NDAs in sexual 
harassment matters, both by legislative reform and by reframing this as a legal professional conduct 
issue to consider sexual harassment prevention as an environmental, social and corporate 
governance obligation. 
 
2. Our specific response 
 
Question 1  
If you are a victim survivor, did you decide to tell someone about your experience? 
 
If you did tell someone, did you contact: 

• a particular support service; 
• the police; 
• a health professional, a teacher, an employer; or 
• a family member, friend, or some other person? 

Was there sufficient information available to you to help you decide who to tell and what to do? Where 
did you find that information? Was the response you received adequate? 
What supports did you need at that time? Were the supports adequate? How could they be improved? 
 
If you decided not to tell someone about your experience, you may wish to share with us the  
reason(s) why.  
 
Response: Confidentiality obligations can confine who a victim survivors talk to about their 
experience being sexual harassed. Some victim survivors will want confidentiality for the purpose of 
moving on cleanly with their career and avoiding possible negative repercussions if their complaint is 
made public, and to avoid the stress and possible costs of court. Conversely, signing an NDA can 
have a negative psychological impart: the Speak Out Survey conducted by UK organisation Speak Out 
Revolution found that 95% of people who have signed an NDA experience negative impacts on their 
mental health related to the NDA and the inability to speak about their experiences. 
 
Victim survivors are required to consider a suite of factor when making the decision to agree to an 
NDA or otherwise.    
 
Our Report found that legal practitioners do not always advise their clients, both applicants and 
respondents, that there is an option to resolve a sexual harassment settlement without an NDA. This 
data is significant because it points to a gap in legal service delivery.  Parties who sign deeds must 
understand the terms they are agreeing to. If a party agrees to a term and subsequently signs a deed 
because they did not know there was any other option, then significant issues may arise, including 
under contract and when considering solicitor’s professional legal and risk management obligations.  
 
This is considered further at pages 31-34, 58-63 of Our Report. 
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Question 4  
Do you have other ideas for what needs to be done to ensure that victim survivors have a safe 
opportunity to tell someone about their experience and get appropriate support and information? 
 
Response: It is widely accepted that NDAs are misused in resolving sexual harassment complaints, 
both in Australia, and internationally. A wide range of stakeholders have taken action to change the 
way confidentiality is treated in sexual harassment matters. This issue is being reframed as a legal 
professional conduct issue as well as a significant environmental, social and corporate governance 
obligation. We examine ideas for reform to better protect victim survivors at chapters 6 and 7 of Our 
Report, from page 58 – 82. 
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is happening with sexual harassment in our workplaces and the impact of recent law 

reform in curbing perpetrator behaviour. 

Applicant lawyers told us how negotiations are stifled when respondent lawyers 
assume that strict NDAs would form part of settlement terms. One interviewee 
described negotiations about ‘default terms’ as a “wall rather than an invitation 
to discuss further” and spoke about their role having to both negotiate terms and 

educate the respondent of alternates.

We also learned there was no uniformity in the legal profession in the use of NDAs. 

While many thought that NDAs without examples are standard, some lawyers told us 

that they often drafted carve-outs for victim survivors to speak to supports such as 

doctors or family. Others spoke of seeking confidentiality around settlement terms 

only, allowing victim survivors to otherwise speak about their experience.

NDA use is so entrenched that many lawyers do not advise of the option of not having 

one: close to 30% of applicant lawyers and 50% of respondent lawyers have never 

provided this advice to clients. This may constitute a breach of professional legal 

obligations which require clear and timely advice so that clients can make informed 

choices in their instructions. What follows is that complex and nuanced advice on 

the range of possible NDA options is not being provided i.e. for time capped NDAs, 

or exceptions for complainants to speaks to supports, or other alternatives. 

The misuse of NDAs is internationally recognised as a problem – that is using NDAs 

as a tool to conceal sexual harassment and protect perpetrators. While many 

jurisdictions are looking towards legislative reform to modulate the use of NDAs and 

move away from these clauses being ‘standard’, another effective response may 

instead be to consider how we regulate legal practice. Until recently in Australia, 

the conduct of lawyers in negotiations was not commonly framed as a disciplinary 

or professional conduct issue. This changed in Victoria in September 2023, when 

the Victorian Legal Services Commission + Board published advice on how lawyers 

should use NDAS when resolving workplace sexual harassment complaints.

Lawyers are reminded to maintain the professional duty to act with independence 

and integrity when also acting on their duty to act in the best interest of their 

client. This requires careful consideration of clients’ short and long term interests. 

A confidentiality clause may be useful in the short term to protect an employer from 

reputational damage but the same clause may operate against a client’s long term 

interests if the same perpetrator sexually harasses another person and it becomes 

public knowledge that the business had been using NDAs to hide this conduct. 
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• Independent advice:

• The complainant should have access to independent support or advice to
ensure they fully understand the meaning and impact of the settlement
agreement, including any confidentiality clause; and

• Complainant-focused:

• Negotiations should ensure so far as possible the wellbeing and safety of
the complainant, and be trauma-informed, culturally sensitive and inter-
sectional.

These NDA Guidelines are intended to improve the process of settling sexual 

harassment disputes and restrict the use of NDAs to a limited set of circumstances. 

The NDA Guidelines are not binding and there is no legal or professional obligation 

on practitioners to utilise them.

How is the drafting of NDAs regulated?

Sexual harassment agreements are largely unregulated. Lawyers play a large role 

in resolving sexual harassment disputes: the AHRC confirmed that close to 70% of 

sexual harassment matters finalised in 2021-22 had legal representation.23 This is 

much higher than the average rate of legal representation across other grounds of 

discrimination, which is closer to 30%.24 

Misusing NDAs may breach solicitor and barrister obligations,25 however in Australia, 

the conduct of legal practitioners during negotiations is not commonly addressed 

as a disciplinary or professional conduct issue. The Office of the NSW Legal 

Services Commissioner may accept complaints about lawyers seeking unethical or 

unenforceable clauses in settlement agreements of sexual harassment matters, 

however, unlike the Solicitors Regulation Authority, the regulatory arm of the Law 

Society of England and Wales, we are not able to identify the number of complaints 

from local published data.26 

Except for published assistance from the Victorian Legal Service Board + 

Commissioner (VLSB+C) (see further below) and the NDA Guidelines, there is little 

current guidance for lawyers as to their professional obligations when negotiating the 

23 Email from Christopher Hills to Sharmilla Bargon, 13 September 2023 (‘Christopher Hills, 13 September 2023’).
24 Ibid. 
25 Based on the Australian Solicitors Conduct Rules (Solicitors’ Conduct Rules), as adopted in South Australia, Queensland, 

the ACT, NSW and Victoria, and the Legal Profession Uniform Conduct (Barristers) Rules 2015 (Barrister’s Conduct Rules), 
as adopted in NSW and Victoria.  

26	 Ruth Green, ‘Legal Regulators Dragging their Heels on NDA Response’ International Bar Association (Web Page) <https://	
www.ibanet.org/article/0967916C-7FF1-47AB-861F-EBD423099457> (‘Green, NDA Response’) ; Office of the NSW Legal 	
Services Commissioner, ‘Register of Disciplinary Action’ (Web Page) <https://portal.olsc.nsw.gov.au/dasearchrl/>; Office 	
of the NSW Legal Services Commissioner, ‘Annual Report 2021-2022’ (Web Page) 23 and chapter 7 generally <https://www.	

	 olsc.nsw.gov.au/Documents/OLSC%20Annual%20Report2021-22.pdf>.
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Victimisation (Web Page) <https://www.respectatwork.gov.au/new-positive-duty-employers-prevent-workplace-sexual-	
	 harassment-sex-discrimination-and-victimisation>.
31	 AHRC, 2020-21 Complaint statistics (2021) 3 <https://humanrights.gov.au/sites/default/files/2022-02/ahrc_ar_2020-2021_	
	 complaint_stats.pdf>.
32	 Given the timing of this report, we have focused on discrimination remedies, given the limited opportunity for 

complainants to take advantage of the Fair Work Commission’s Sexual Harassment Dispute process or pathway to court.
33	 20/21 data shows that only 252 complaints alleging sexual harassment were lodged at the AHRC compared with 262 in 

11/12 (AHRC, Appendix 3 – Complaint statistics (2012) <https://humanrights.gov.au/our-work/appendices-3-annual-		
	 report-2011-2012-australian-human-rights-commission>), 215 in 12/13 (AHRC, Annual report 2013-2013 (2013) 		

<https://humanrights.gov.au/our-work/commission-general/publications/annual-report-2012-2013>), 222 in 13/14 		
(AHRC Appendix 3: Complaint statistics (2014) <https://humanrights.gov.au/our-work/appendix-3-complaint-statistics>), 	
212 in 14/15 (AHRC Annual report 2014-2015 (2015) <https://humanrights.gov.au/our-work/commission-general/		
publications/annual-report-2014-2015>), 217 in 15/16 (AHRC 2015-2016 Complaint statistics (2016) <https://humanrights.	
gov.au/sites/default/files/AHRC%202015%20-%202016%20Complaint%20Statistics.pdf>), 247 in 16/17 (AHRC 2016-2017 	
Complaint statistics (2017) <https://humanrights.gov.au/sites/default/files/AHRC_Complaints_AR_Stats_Tables%202016-	
2017.pdf>), 321 in 17/18 (AHRC 2017-2018 Complaint statistics (2018) <https://humanrights.gov.au/sites/default/files/AHRC_	
Complaints_AR_Stats_Tables_2017-18.pdf>), 252 in 18/19 (AHRC 2018-2019 Complaint statistics (2019) <https://		
humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf>), 231 in 		
19/20 (AHRC 2019-20 Complaint statistics (2020) <https://humanrights.gov.au/sites/default/files/2020-10/AHRC_		

	 AR_2019-20_Complaint_Stats_FINAL.pdf>),

This table does not represent state or territory discrimination bodies’ complaints numbers and thus only contains 
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The AHRC’s 2022/2023 data shows that the commission received only 286 

complaints alleging sexual harassment and 63 complaints alleging sex-based 

harassment.34 In 2011-2012, the AHRC reported 262 complaints of sexual 

harassment. While there has been some variation in how many complaints have 

been filed at the AHRC over the last decade, the numbers are not steadily 

increasing. This does not correlate with the increase in reports of sexual 

harassment in the workplace in the last 5 years from 21% in 2012 to 33% in 2022.35 

Critically, the limited number of complaints do not reflect that one in three 

Australians who experience sexual harassment at work.36

It is understandable that many workers do not complain about sexual harassment: 

the Respect@Work Report provides extensive analysis as to how workplace power 

dynamics, hierarchies and unequal power relations can create barriers for people to 

reference to sexual harassment complaints made pursuant to s 28A of the Sex Discrimination Act 1984 (Cth). The above 
graph also does not represent matters filed under the sex based harassment amendments (September 2021) of which 	
there were 2021/22: 28, 2022/23: 63. 

34	 AHRC, 2022-2023 Complaint statistics, <ar_2022-23_complaint_stats_tables.docx (live.com)>.19. 
35	 Time for Respect (n 1) 201.
36	 20/21 data shows that only 252 complaints alleging sexual harassment were lodged at the AHRC compared with 262 in 

11/12 (AHRC, Appendix 3 – Complaint statistics (2012) <https://humanrights.gov.au/our-work/appendices-3-annual- 
	 report-2011-2012-australian-human-rights-commission>), 215 in 12/13 (AHRC, Annual report 2013-2013 (2013) <https:// 

humanrights.gov.au/our-work/commission-general/publications/annual-report-2012-2013>), 222 in 13/14 (AHRC  
Appendix 3: Complaint statistics (2014)  <https://humanrights.gov.au/our-work/appendix-3-complaint-statistics>), 212  
in 14/15 (AHRC Annual report 2014-2015 (2015) <https://humanrights.gov.au/our-work/commission-general/publications/ 
annual-report-2014-2015>), 217 in 15/16 (AHRC 2015-2016 Complaint statistics (2016) <https://humanrights.gov.au/sites/ 
default/files/AHRC%202015%20-%202016%20Complaint%20Statistics.pdf>), 247 in 16/17 (AHRC 2016-2017 Complaint  
statistics (2017) <https://humanrights.gov.au/sites/default/files/AHRC_Complaints_AR_Stats_Tables%202016-2017.pdf>),  
321 in 17/18 (AHRC 2017-2018 Complaint statistics (2018) <https://humanrights.gov.au/sites/default/files/AHRC_ 
Complaints_AR_Stats_Tables_2017-18.pdf>), 252 in 18/19 (AHRC 2018-2019 Complaint statistics (2019) <https:// 
humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf>), 231 in 19/20 (AHRC  
2019-20 Complaint statistics (2020) <https://humanrights.gov.au/sites/default/files/2020-10/AHRC_AR_2019-20_ 
Complaint_Stats_FINAL.pdf>); Time for Respect (n 1).
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While there is limited data, preliminary research indicates overwhelmingly that most 
claims of sexual assault and sexual harassment are true109

Australian courts have increased damages in sexual harassment cases with the average 

increasing from $21,544 in 2004-2009 to $60,500 in 2016-2021,110 and a record high 

award of $268,230 damages in 2023.111 When considering the prevalence   

harassment in Australia and courts awarding increasingly high damages, reflective of 

prevailing community standards112 there is a strong incentive for employers to settle 

without strict or exhaustive NDAs. 

There is limited judicial discussion of settlement offers nor the consideration of 

reasonableness when referencing negotiations without confidentiality terms. 

However, one example is the sexual harassment case Lucy Orchard v Frayne Higgins113 

where Ms Orchard was awarded $45,000 in damages.114 In an appeal, Mr Higgins 

raised Ms Orchard’s negotiation offers being made with ‘non-confidentiality’ terms 

which he interpreted as giving Ms Orchard the ability to “publicly harass” him.115 Mr 

Higgins tried to rely on the non-confidentiality term in a letter of offer as evidence 

that Ms Orchard pursued him vexatiously in her original claim.116 Blow CJ dismissed 

this argument and found there was “nothing improper about the contents of the 

letter”.117 

The sentiment that respondent employers will not settle out-of-court without an 

NDA does not reflect the trajectory of the post #MeToo climate, where women 

are encouraged to come forward and where damages are substantial. While the 

litigation journey for sexual harassment claims is still not easy for complainants, the 

Respect@Work changes and other proposed law reform may make this path easier, 

for instance with proposals which reduce the risk of an adverse costs order.118 

109 Scott Altman, ‘Selling Silence: The Morality of Sexual Harassment NDAs’ (2022) 39(4) Journal of Applies Philosophy 698, 711. 
110 Thornton, Pender and Castles, Damages and Costs in Sexual Harassment (n 41) 1.
111 Including general damages for both sexual harassment and victimisation, aggravated damages, out of pocket expenses, and  

economic loss: Taylor v August & Pemberton (n 72).
112 Richardson v Oracle (n 73) [109]; Ibid.
113 Lucy Orchard v Frayne Higgins [2020] TASADT 11 (‘Orchard v Higgins [2020]’)
114 Ibid. [324].
115 Higgins v Orchard [2021] TASSC 44, [11]. 
116 Ibid.
117 Ibid.
118 Power to Prevent Coalition, ‘Joint Statement’ (December 2023). <https://www.aph.gov.au/DocumentStore. 
	 ashx?id=bd24f7f5-a039-46f8-95e7-73e215b94fda&subId=751295>.
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1. Non-disparagement clauses only (including some participants having
carve-outs for non-disparagement) in lieu of any confidentiality terms;

2. Terms and existence of the deed being confidential only;
3. No confidentiality at all;
4. Only identity of the business being strictly confidential; and
5. Carve-out in a clause for victim survivors to speak to medical practitioners

and family.

While the use of Strict NDAs remains standard practice, it also means that close to 
a third of Applicant Lawyers and one fifth of Respondent Lawyers resolved matters 
with Varied NDAs. This data is useful when considering the perception in the legal 
community that without a Strict NDA there is no settlement. 

We also learned that Practitioners who secure these outcomes do so on multiple 
occasions. While most Practitioners who have secured Varied NDAs recorded having 
1-2 outcomes in the last twelve months, there were examples of Practitioners having
recorded multiple settlements with Varied NDAs. This data is broken down with:

• 9.09% of Respondent Lawyers and 26.3% of Applicant Lawyers securing
Varied NDAs in two to four matters; and

• 18.18% of Respondent Lawyers and 5.26% of Applicant Lawyers securing
Varied NDAs in four to six matters.

This data points to the power of the individual Practitioner on this issue and 
challenges the idea that settlements are only achieved with Strict NDAs. If lawyers 
are knowledgeable about the nuances of NDA use, they are able to advocate for a 
greater range of outcomes. We draw the conclusion that lawyers who are advocating 
on this issue, do so regularly and implement it into their practice, specifically with 
Practitioners who have secured a Varied NDA outcome in two or more matters in 
the last twelve months.

3.4. Legal advice

a. Optional terms:

While Strict NDAs remain the standard confidentiality term in out-of-court 
settlements, they are not mandated by any law or legal professional obligation. 
Strict NDAs are a term in a settlement agreement which parties must agree to. In 
order for clients to agree to terms, they must understand their significance and 
substance by way of legal advice to make an informed choice in their instructions. 
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which involves UK law and the public interest (and not a breach of contract case 

against an alleged victim survivor), it provides guidance on the significance on the 

validity of NDA terms. It also points to the significance of adequate legal advice and 

the impact that has on the validity of NDA terms.

Public Policy

To determine a breach, a court would be required to determine whether the terms of 

the contract are valid. Terms can be void for a number of reasons,189 including if the 

terms are against public policy.190 Courts are reluctant to interfere with parties’ 

right to freedom to contract191 and so the threshold is high. For example, it would 

be against public policy to prevent the reporting of a serious criminal offence.192 It is 

also a criminal offence to prevent the reporting of a serious indictable offence and 

some sexual harassment meets the threshold of a crime when amounting to 

assault.193 Other policy considerations include how something may benefit the 

“public good194” and the public interest in pursuing the administration of 

justice, in particular the enforcement of the criminal law.195 However, it has not 

always been the case that public policy related only to criminal laws. Marriage 

separation deeds and de facto contracts were once considered unenforceable as 

against public policy.196 

If a term is against public policy, it is void and therefore unenforceable. 

The Respect@Work Report explicitly flags that some NDA clauses may be 

contrary to public policy.197 It goes beyond the scope of this report to 

conclude whether confidentiality terms in sexual harassment settlements would 

be enforceable at law or equity. However, there may be scope for courts to 

consider terms being void on public policy grounds if the terms do not meet the 

requirements of human rights legislation198 in light of the new Positive Duty. This 

is reminded in the Victorian Legal Services Board+ Commissioner’s note on NDA 

as discussed below. 

189	 Undue influence, duress, unconscionable conducted are explored further in Madeleine Causbrook, ‘The Road to 
Reform: Lessons from International Jurisdictions for Legislative Regulation of Non-Disclosure Agreements in Workplace 
Sexual Harassment Matters in Australia’ (2023) 36(1) Australian Journal of Labour Law 30, 34.

190	 A v Hayden (n 179) 11. 
191	 Vasundhara Prasad, ‘If Anyone Is Listening, #MeToo: Breaking the Culture of Silence around Sexual Abuse through 

Regulating Non-disclosure Agreements and Secret Settlements’ (2018) 59(7) Boston College Law Review 2507 (Prasad, ‘If 
Anyone is Listening’), 2513.

192	 Wood v Secretary of the Department of Transport (on behalf of the Government of New South Wales) [2021] NSWSC 1248.
193	 Crimes Act 1900 (NSW) s 316(1) – this offence is present across other state and territories in Australia. 
194	 Collins v Blantern (1765) 2 Wils. KB 341; 95 ER 847, 350.
195	 A v Hayden (n 179) 10 – enforcement of criminal law is critical in the administration of justice. 
196	 Macauley, Angus, ‘Contracts Against Public Policy: Contracts for Meretricious Sexual Services’ (2018) 40(4) Sydney Law 

Review 527.
197	 Respect@Work (n 2) 564. 
198	 Richard Stone and James Devenney, The Modern Law of Contract (Taylor & Francis Group, 2013) 405.







50

b. Whistleblowing

The Human Rights Law Centre defines a whistleblower as “typically an employee, 

contractor or other worker who has access to information regarding wrongdoing, 

that is not otherwise known to the public, who discloses that information…. 

Typically, whistleblowing involves disclosing incidents where law or processes 

have been breached, which may include human rights abuses, fraud, corruption, 

maladministration, harassment, threats to health and safety or environmental 

wrongdoing.”206 

Incidents of workplace sexual harassment may be raised through the appropriate 

internal whistleblowing reporting channels. If the incident is not a personal work-

related grievance but relates to “an improper state of affairs”, it has been considered 

that there may be scope for ASIC-regulated entities to treat sexual harassment 

reports as protected disclosures.207 Public Interest Disclosures for federally covered 

workers includes conduct which contravenes a law of the Commonwealth, state or 

territory and conduct which results in a danger to the health or safety of others.208 

In these instances, a disclosure of sexual harassment may be protected meaning 

a complainant cannot have any contractual remedies enforced against them for 

making the disclosure. 209 

206	 Human Rights Law Centre, ‘Are you a Whistleblower’ (n.d.) <https://www.hrlc.org.au/whistleblower-project>. 
207	 Corporations Act 2001 (Cth) (‘Corporations Act’) s 1317AA(4); Clayton Utz identifies ASIC’s guidance on this being 
‘	 intentionally broad’ when considering ‘an improper state of affairs’ AICD, Sexual Harassment in the Workplace (n 101) 3. 
208	 Public Interest Disclosure Act 2013 (Cth) (‘PIDA’) s 29(c).
209	 Ibid. s 10(1)(a);(b); Corporations Act (n 206) s 1317AB(1)(b). In the UK any terms or agreement which relate to preventing a 

worker from making a disclosure are void under s 43J of the Employment Rights Act 1996 (UK). 
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5. The other NDA: defamation
concerns notices

5.1. Respect@Work Report and defamation
The Respect@Work Report identifies a key issue with NDA reform; our defamation 
laws discourage victim survivors from coming forward and making complaints.210  
High profile cases including those of Geoffrey Rush and Craig McLachlan have had 
a chilling effect on the #MeToo movement in Australia, warning victim survivors to 
stay silent, at the “same time”.211 

The tort of defamation is meant to shield a person if their reputation has been 
attacked or diminished via the publication of defamatory information. It considers 
the balance between reputation and free speech.212 Dr David Rolph comments that 
this balance tilts in favour of reputation.213 For a cause of action under Australian 
defamation law to occur, there must be:

1. Material published (this can be electronic, written, spoken to at least one
other person etc); 214

2. Identification of a plaintiff (directly or indirectly);
3. The material must be defamatory; 215 and
4. Serious harm to the plaintiff’s reputation.216

If a victim survivor speaks to even one person and passes on information of a 
defamatory nature, such as a sexual harassment allegation, that constitutes 
publication of material.217 There is a risk if a victim survivor speaks to a friend, 

partner or psychologist that they could be defaming someone. 

210	 Respect@Work (n 2) 33. 
211	 Karen O’Connell, ‘The #MeToo Movement in Australia’ (n 63) 347.  
212	 David Rolph, Defamation Law (Thomson Reuters, 1st ed, 2016) (Rolph, Defamation Law) [2.20].
213	 David Rolph, ‘Splendid Isolation? Australia as a Destination for ‘Libel Tourism’ (2012) 19 Australian International Law Journal 

79, 84.
214	 The burden of proof rests with the plaintiff to prove the material has been published David Rolph, ‘A Serious Harm 

Threshold for Australian Defamation Law’ (2022) 51 Australian Bar Review 185. There is no difference at law between 
slander and libel Defamation Act 2005 (NSW) (‘Defamation Act’) s 7(1

215	 Rolph, Defamation Law (n 212) [6.10].
216	 Defamation Act (n 214) s 10A(1) introduced on 1 July 2021. Newman v Whittington [2022] NSWSC 249, [43] recently 

endorsed ’serious harm‘ threshold in Lachaux v Independent Print Ltd and another [2019] UKSC 27 that a plaintiff must 	
prove that the harm caused by the defamatory publication was, or will, be serious. All jurisdictions but WA and NT have 
implemented the ‘serious harm’ threshold.

217	 Sophie Dawson, ‘Sexual Assault Complaints and Defamation Law Reform’ (July/August 2023) 177 Precedent, 32.  
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Defamation Defences

There may be defences available to the victim survivor (who becomes the defendant 

in these circumstances) but they are only available after proceedings have been 

initiated.226 Defending proceedings are costly and stressful. Regardless of the merit 

of the claim, being served with a concerns notice or a letter of demand can be 

extremely impactful to anyone, let alone a person who has experienced a traumatic 

incident. It is likely that few matters would progress to the stage of defence, as the 

victim survivor would abandon any pursuit of the sexual harassment claim. 

The following outlines the most relevant defences to proceedings filed against 

individuals for publishing incidents of workplace sexual harassment:

Qualified privilege

The defence of qualified privilege may apply if the recipient had an interest in receiving 
the information.227 Initially, this defence related to protecting free speech228, but 
it also can apply to allegations of unlawful conduct in the workplace reported to 
a manager or HR.229 So in circumstances as described by our applicant lawyers, 
victim survivors could defend defamation proceedings under qualified privilege. 
This would be on the basis they reported the allegation to their workplace, who 
have an obvious interest under both a work health and safety perspective and anti-
discrimination laws in receiving this information. As long as the disclosure was not 
made maliciously, then the defence may apply in the context of workplace sexual 
harassment. 

Solicitors sending these concerns notices would know that this defence applies but 
are complicit in this standover tactic by sending the notice anyway. While solicitors 
must act on client instructions, their paramount duty is to the court and the 

administration of justice.230 This should inform their advice and action when issuing 

concerns notices. 

Truth defence

The truth defence requires the victim survivor to prove that the imputations are 

substantially true.231 This is challenging to do when sexual harassment often occurs 

without witnesses. 

226	 Justification, contextual truth, absolute privilege, publication of public documents, fair report of proceedings of public 
concern, public interest, qualified privilege, scientific or academic peer review, honest opinion and Innocent 
dissemination. Defamation Act (n 214) ss 25–32.

227  	Ibid. s 30(1)(a).
228	 David Rolph, ’Freedom of Speech and Defamation Law’ (2022) 96 Australian Law Journal 761, 768.
229	 Dillon v Cush [2010] NSWCA 165. 
230	 Solicitors’ Conduct Rules (n 132) r 3.1.
231	 Defamation Act (n 214) s 26(1)(a). 
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Absolute privilege

Absolute privilege is a complete immunity from a defamation claim, meaning there 

can be no action for defamation.232 Currently, it does not apply to publications of 

sexual harassment disclosures in the workplace. 

Reform on this issue

In October 2022, the Victorian Government, in its Review of the Model Defamation 
Provisions Stage 2 Part B – Policy Option (Consultation Paper) sought feedback on 
whether the defence of absolute privilege should be extended to disclosures of 
sexual assault to police and sexual harassment to employers and other bodies.233 
The Consultation Paper recognises that defamation risks have a ‘chilling effect’ on 
victim survivors coming forward234 and that a potential avenue to remedy this is by 
offering a more complete defence. However, recommendation 4 of the Consultation 
Paper states there is no clear support for extending absolute privilege to reports to 
employers.235 

However, there is an alternative. Public interest sexual harassment complaints made 
via whistleblowing mechanisms will receive qualified privilege over the 
disclosure under the Corporations Act 2001 (Cth)236 and absolute privilege 
under the Public Interest Disclosure Act 2013 (Cth).237 

The Consultation Paper suggests that a more appropriate measure for reform is 
the implementation of the recommendations in the Respect@Work Report.238 
This sits somewhat unhelpfully next to the Respect@Work recommendation that 
defamation laws should be amended to assist these issues around underreporting 
and NDA reform.239 Currently, at the time of publication, there has been no 
reform on workplace sexual harassment and defamation defences. 

232 Department of Justice and Community Safety (Victoria), Review of the Model Defamation Provisions:Stage 2 Part B – 
Policy Options (Consultation Paper, August 2022) (‘Consultation Paper’) 1. 

233 Ibid.
234 Ibid. 10.
235 Ibid. 37-38
236 Corporations Act (n 207) s 1317AB(2)(a).
237 PIDA (n 208) s 10(2)(a).
238 Consultation Paper (n 232) 39, [3.6].
239 Respect@Work (n 2) 569. 
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VLSB+C advice for lawyers

You should consider whether a confidentiality clause is in fact in your client’s best interests. 
This requires careful consideration of what their best interests are, in both the long and 
short term. A confidentiality clause may be useful in the short term in protecting an 
employer from reputational damage associated with an allegation of sexual harassment 
by one of their employees. 

However, the same clause may operate against their long term best interests when:

there is a risk that the same employee will sexually harass another person, that risk 
eventuates, and the matter subsequently becomes widely known (potentially exposing the 
employer to far greater reputational damage than would have been the case without the 
confidentiality clause), and/or

the clause prevents the employer from responding to systemic issues and providing a 
safer workplace (for example, if senior leaders and Board members are not made aware 
of sexual harassment complaints being settled in this way). 262

Penalty clauses

While the VLSB+C advice does not address the use of penalty clauses in sexual 

harassment settlement agreements, the Equality and Human Rights Commission 

(EHRC) issued guidance for parties not to use penalty clauses in drafting 

discrimination settlement agreements in England, Scotland, and Wales.263 Both 

in these countries and in Australia, if a practitioner includes an indemnity clause 

in a settlement agreement that would penalise a party for breach in such a way 

that is not a genuine pre-estimate of the damage that could be suffered by the 

other party, it will be held to be void as a penalty. The EHRC expressly directs that 

penalty clauses must not be used. Applicant lawyers interviewed said that requests 

to include such burdensome indemnity clauses were relatively common264, with one 

interviewee expressing their view that such threats would be ‘quite untoward’265. In 

Australia, drafting such an obligation could breach legal professional obligations: 

a penalty clause may grossly exceed the legitimate assertion of a client’s rights or 

entitlements and could mislead or intimidate another person 266. 

262	 VLSB+C Advice (n 253). 
263	 Equality and Human Rights Commission (‘EHRC’), The Use of Confidentiality Agreements in Discrimination Cases (Guidance  

Paper, October 2019) (‘EHRC, Use of Confidentiality Agreements’). 
264	 Interview 10, Applicant Lawyer.
265	 Interview 6, Applicant Lawyer – acts for both applicants and respondents.
266	 Solicitors’ Conduct Rules r 34.1.1 and Barrister’s Conduct Rules rr 8 and 49. 
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There is limited Australian judicial consideration on this point and with the 

publication of the VSLC+B advice framing the conduct of lawyers’ during negotiation 

as a conduct issue, this issue demands further study. 

SRA warning notice and impact: a case study 

In March 2018, the Solicitors Regulation Authority (SRA), the regulatory arm of the 

Law Society of England and Wales, published a notice warning for solicitors that 

NDAs should not be used to influence, prevent, impede, or deter, a person from 

reporting potential misconduct to the police or regulators, or making disclosures 

protected at law (the Warning Notice).267 The Warning Notice does not ban the use 

of the NDAs but provides a ‘reminder of key issues and risks’ that solicitors should 

be aware of when dealing with NDAs, including SRA expectations that practitioners 

not apply inappropriate pressure, employ aggressive negotiating tactics, or include 

unenforceable or oppressive clauses when drafting NDAs.268 

The Warning Notice has teeth: a practitioner who uses an NDA improperly or breaches 

the SRA principles and standards is at risk of disciplinary action. The SRA has limited 

powers to impose sanctions but can refer and has referred several reports relating 

to the improper drafting or use of NDAs to the Solicitors Disciplinary Tribunal269. In 

2018, the Warning Notice was released there was a significant increase in reporting 

of sexual harassment or misconduct within law firms, including reports involving 

lawyers using NDAs to conceal sexual harassment.270 

In August 2023, the SRA evaluated the use and impact of the Warning Notice by 

surveying 150 firms and interviewing practitioners and published their findings.271 

The SRA found that while around two-thirds (64%) of fee-earners were aware of 

the existence of the Warning Notice, knowledge of the issues it covered was low 

with solicitors misunderstanding when the Warning Notice applied. There was 

little evidence of ongoing NDA-specific training, policies or controls to maintain 

compliance with the Warning Notice.272 

267	 Solicitor Regulation Authority, ‘Warning Notice: Use of Non Disclosure Agreements (NDAs)’ (Web Page, 12 November 2020) 
	 <https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/>.
268	  Ibid., see ‘Duty not to take unfair advantage’.
269	 DCEDIY, The Prevalence and Use of (n 62) 19.
270	 Green, NDA Response (n 26). 
271	 Solicitor Regulation Authority, ‘Thematic Review: The Use of Non Disclosure Agreements in Workplace Complaints’ 

(Web Page, 14 August 2023) (‘SRA, Thematic Review’) <https://www.sra.org.uk/sra/research-publications/thematic-		
	 review-nda/?blaid=4946418>.
272	 Ibid. see ‘Controls and Competence’.
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In contrast, in December 2019, the Law Society of England and Wales issued a 

practice note about drafting NDA clauses in an employment law context.281 Critics 

cited this practice note as “more concerned with asserting the legitimacy of using 

NDAs than it does about dealing effectively with the risks” and demonstrates “why 

the profession cannot be allowed to sort such issues on its own”.282 

In May 2023, the Legal Services Board, the oversight regulator of legal services 

in England and Wales, flagged concerns about the misuse of NDAs to conceal 

wrongdoings and called for evidence on the role that lawyers’ ethical conduct can 

have in the misuse of NDAs and how regulation might help address conduct by 

supporting lawyers to better meet with professional ethical obligations283. Not all 

stakeholders agreed with the answer to this approach, or indeed its premise: the 

General Council of the Bar of England and Wales declined to respond to the call for 

evidence on the basis that the request did not reflect the “many good reasons why 

NDAs are utilised by parties on both sides of litigation” and expressed concerns that 

limiting the use of NDAs may drive parties towards litigation.284 It is the position of 

that Bar Council that NDA use should not be determined by any means other than 

legislation, and it is not the place of regulators to attempt to control or regulate 

lawyers involved in assisting their clients in the lawful use of NDAs.285 

Template wording for NDA clause drafting

In 2019, there was wide consultation in the United Kingdom about the recommendation 

by the Women and Equalities Committee that standard, plain English NDAs should 

be legislated for use in settlement agreements for discrimination matters, setting 

out the meaning, effect and limits of confidentiality clauses.286 

Consultation respondents provided feedback that a specific set of words for drafting 

an NDA would provide clarity and reduce room for abuse. Campaign organisations 

281	 The Law Society of England and Wales, ‘The Use of Non-Disclosure Agreements in Employment Contracts’ (Web Page, 12 
December 2019) <https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality- 

	 clauses-in-an-employment-law-context> see ‘Reporting Illegal Activity’
282	 Dan Bindman, ‘“No Ethical Leadership”: Law Society Blasted over NDA Guidance’ Legal Futures (Web Page, 15 March 2019) 
	 <https://www.legalfutures.co.uk/latest-news/no-ethical-leadership-law-society-blasted-over-nda-guidance>.
283	 Legal Services Board, ‘Legal Services Board Launches Call for Evidence on the Misuse of NDAs and the Role of Lawyers” 

(Web Page, 2 May 2023) <https://legalservicesboard.org.uk/news/legal-services-board-launches-call-for-evidence-on- 
	 the-misuse-of-ndas-and-the-role-of-lawyers>.
284	 The General Council of the Bar of England and Wales, ‘Bar Council Response to the Legal Services Board’s Call for 

Evidence on the Misuse of Non-Disclosure Agreements” (Media Release, 14 July 2023) <https://www.barcouncil.org.uk/	
	 uploads/assets/a4fb239d-1b28-4f52-baa79f38784b67d9/BCEW-response-to-LSB-call-for-evidence-on-the-misuse-of-	
	 NDAs-July-2023.pdf>.
285	 Ibid. [10].
286	 Department for Business, Energy and Industrial Strategy, Confidentiality Clauses: Response to the Government 

Consultation on Proposals to Prevent Misuse in Situations of Workplace Harassment or Discrimination (Report, July 	  
2019) (‘DBEIS, Confidentiality Clauses’) 11; House of Commons Women and Equalities Committee, The Use of Non-		
Disclosure Agreements in Discrimination Cases (House of Commons Paper No 1720, Ninth Report of Session 2017–19, 5 
June 2019) (‘HCWEC, Use of NDAs’) 37.
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also advocated for the benefits of specific wording, as it would reduce any legal 

ambiguity. Employment lawyers commented that the use of standard settlement 

agreements and clauses “tweaked to fit the individual circumstances” would 

“reduce legal fees massively” by reducing the amount of time needed to go through 

agreements.287 

Our interviewees similarly called for template wording. Respondent Lawyer 1 said: 

I also think it was a bit of a missed opportunity with the Respect@Work guidelines 
that standard or suggested clauses [weren’t] actually developed. Because while the 
guidelines are good, they kind of still say, well, ‘these are all the things you should 
consider’ but then there weren’t template or guideline clauses in the guidelines 
that a lawyer could actually look at to see what it might look like. So I think lawyers 
fall back on what they’re used to and what their boilerplate clauses provide which 
usually is much more in line with the traditional non-disclosure agreement. 

In the UK, consultation respondents raised concerns were raised that legislating 

specific wording for NDAs would require frequent updates and could be constricting, 

considering the different types of settlement agreements.288 It was suggested 

by legal professionals and employers that guidance rather than legislation would 

provide the correct level of flexibility for drafting professionals.289 

Acknowledging these concerns about standard wording, the UK government 

committed instead to legislate the following drafting requirements:

• be clear and specific about what information cannot be shared and with
whom;

• contain agreements about acceptable forms of wording that the signatory
can use, for example in job interviews or to respond to queries by col-
leagues, family and friends;

• contain clear, plain English explanations of the effect of clauses and their
limits, for example in relation to whistleblowing.290

The government indicated it would work with the SRA, the Equality and Human 

Rights Commission, and the Advisory, Conciliation and Arbitration Services to 

produce suitable guidance for solicitors and legal professionals responsible for 

drafting settlement agreements (see further below)291. 

287	 Ibid.; House of Commons Women and Equality Committee, ‘Oral Evidence: the Use of Non-Disclosure Agreements 
in Discrimination Cases, HC 1720’ House of Commons (Web Page, 19 December 2018) Q48 <https://data.parliament.uk/ 

	 writtenevidence/committeeevidence.svc/evidencedocument/women-and-equalities-committee/the-use-of- 
	 nondisclosure-agreements-in-discrimination-cases/oral/94564.html>.
288	 DBEIS, Confidentiality Clauses (n 286) 11,;
289	 Ibid. 
290	 Ibid. 
291	 DBEIS, Confidentiality Clauses (n 286) 12.
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requested by a complainant.333 This must be a true choice that is deliberate, 
voluntary and informed. An example of a measures to effect this is the option 
or offer of independent legal advice, provided in accordance with best NDA 
practice as set out by government guidelines.334 Undue attempts to influence 
complainants to include NDAs are prohibited. Critical to giving complainants true 
choice is ensuring that they understand the obligation being negotiated, with many 
jurisdictions proposing and requiring that NDAs are drafted in plain English335.

• Applicant Lawyer 5 told us: when we have respondent lawyers who come from
huge law firms that are really business minded and they’re great advocates for
the respondents, when they come and send us an agreement that’s like 20 pages
and we’re cutting it down to 3 to make sure that our client understands each
clause, that’s a little bit of a battle…and I think people are understanding the
benefit in doing it now. It’s just really important, so people actually know what
they’re signing up to.

Another measure is to give complainants the opportunity to waive confidentiality in 

the future.336

• Support: measure provide that a victim survivor can disclose in order to rely on
their support networks, such as family and friends, or professional supports such
as therapists to allow them to better process the trauma of the harassment. This
form of disclosure has been protected broadly by limiting the use of pre-dispute
NDAs, and by express carve-outs in post-dispute NDAs.337 As discussed above,
many Australian practitioners now consider these carve-outs to be standard.

• Prevention: sexual harassment is reframed as a preventative issue for employers,
as has happened in Australia with the introduction of the Positive Duty. As well,
restrictions are imposed on NDAs that impact the health or safety of other
employees and public interest more generally for a range of unlawful conduct
including sexual assault, sexual harassment, harassment more broadly, and
discrimination at work and sometimes more broadly, such as in accommodation
or services.338 A common measure to achieve this is to prohibit confidentiality

333	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British Columbia CA, Ontario CA, Manitoba CA, Federal Canada,  
New Mexico USA, California USA, New York USA, Oregon USA, Rhode Island USA, Victoria AUS.

334	 Ireland
335	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British-Columbia CA, Manitoba CA, Ontario CA, New York USA. 
336	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British-Columbia CA, Manitoba CA, Ontario CA.
337	 Including Federal USA, Hawaii USA, Maine USA, Pennsylvania USA, Tennessee USA, Vermont USA, Virginia USA, Washington 
	 USA. 
338	 Including sexual harassment and discrimination: Ireland, New Mexico USA; harassment and discrimination: Prince Edward 

Island CA, Nova Scotia CA, British Columbia CA, Manitoba CA (recommendations to include abuse) California USA, New 
Jersey USA; sexual abuse at universities: Ontario CA, United Kingdom; harassment, violence or discrimination: Federal 	
Canada. , 
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7.5. Federal USA
On 7 December 2022, the Speak Out Act was passed380, the first federal law 

restricting the use of NDAs in the USA. The Speak Out Act regulates the use of 

both non-disparagement and non-disclosure agreements, and limits the judicial 

enforceability of pre-dispute agreements relating to disputes involving sexual 

assault and sexual harassment, but notably not disputes involving other forms of 

unlawful conduct, such as workplace discrimination. Unlike the Irish NDA Bill and PEI 

NDA Act, the focus is on pre-dispute agreements and not on those NDAs that have 

been agreed to after a dispute has occurred. Over half of US workers are thought to 

be covered by such agreements, with new employees often required to sign NDAs 

before starting in a role381. 

A number of individual states have moved to pass laws which explicitly bar 

the enforcement of confidentiality provisions in workplace sexual harassment 

settlements, and which regulate NDAs generally, including the following:

State Regulation of Non-Disclosure Agreements as of June 
2022

Arizona Prohibits the use of an NDA to prevent a victim from 

testifying in a criminal proceeding.
California Prohibits a provision in a settlement, including 

agreements relating to separation, that bars disclosure 

of information relating to any type of workplace 

harassment, discrimination or retaliation, but it requires 

that a formal legal complaint is made (a complaint to an 

employer would not be sufficient) in order to be invoked. 

If disclosure is restricted, specified wording required.382 

Hawai’i Prohibits employer from requiring employee to enter 

into an NDA concerning sexual assault or harassment 

at work as a condition of employment, and prevents 

employers from retaliating against employees for 

reporting such misconduct383. Prohibits use of NDA if 

NDA prevents a employee disclosing or discussing sexual 

assault or harassment.384 

380	 Speak Out Act, Pub L No 117-224, §4524, 2022 Stat 19401
381	 Natarajan Balasubramanian, Evan Starr and Shotaro Yamaguchi, ‘Bundling Employment Restrictions and Value 

Appropriation from Employees’ (2023) SSRN <https://dx.doi. org/10.2139/ssrn.3814403>.
382	 California Government Code § 12964.5, SB 331 (2021) Legislative Counsel’s Digest.
383	 A Bill for An Act Relating to Employment Practices, HB 2054, HD1 SD1, 30th Leg., Reg. Sess. (Haw. 2020).
384	 A Bill for An Act Relating to Employment Practices, HB 2495, HD1 SD1, 31st Leg., Reg. Sess. (Haw. 2022).
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State Regulation of Non-Disclosure Agreements as of June 
2022

Illinois Bans all non-disclosure and non-disparagement clauses 

in agreements between employers and employees.
Louisiana Prohibits the use of an NDA and payment of public 

funds to settlement terms for state agencies if the NDA 

prevents the employee from disclosing the underlying 

facts of the claim.385 
Maryland Does not include NDAs specifically but they are likely 

to be included in the voiding of any provision in an 

employment contract that waives any substantive right 

to a future claim of sexual harassment.
Maine Prohibits employer from requiring employee to enter 

into a contract of employment waiving rights to report 

or discuss unlawful employment discrimination at work. 

Prohibits the use of NDAs in settlement, separation, 

or severance agreements that limit victims from 

reporting, to testify or provide evidence to federal or 

state agencies or courts and prevent the disclosure of 

information relating to discrimination if the agreement 

expressly provides for separate monetary consideration 

for the NDA.386 
Nevada Banned NDAs from settlement agreements if the NDA 

restricts a complainant from disclosing information 

concerning a sexual offense.
New Jersey Prohibits enforcement of all NDAs relating to 

discrimination or harassment after 18th of March 2019.
New Mexico Prohibits private employer from requiring employee to 

sign an NDA or otherwise prevent disclosure concerning 

sexual harassment, discrimination, or retaliation at 

work. Confidentiality permitted for settlement amount, 

and victim details and facts about the claim if requested. 

Victims allowed to make permitted disclosure for 

judicial, administrative, or other proceedings as required 

by law.387 

385	 An Act to Amend and Reenact R.S. 42:342(B) and R.S. 44:4.1(B)(28) SB 182, 2019 Reg. Sess. (La. 2019).
386	   An Act Concerning Nondisclosure Agreements in Employment, LD 965, H.P. 711 (Me. 2022).>
387	 An Act Relating to Employment Law; Providing that Nondisclosure Agreements in Sexual Harassment, Discrimination o 

Retaliation Cases are Unenforceable, HB 21, 2020 Reg. Sess. (N.M. 2020) https://www.nmlegis.gov/Sessions/20%20		
	 Regular/final/HB0021.pdf.
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State Regulation of Non-Disclosure Agreements as of June 
2022

New York Requires that an NDA only be used if it is a complainant’s 

preference388 
Oregon Prohibits any NDA that prevents disclosure of sexual 

assault unless the complainant requests it.
Pennsylvania Prohibits employer from requiring employee to enter 

into NDA concerning sexual harassment as a condition 

of employment. Employee may voluntarily enter into 

NDA.389 
Rhode Island Prohibits employers from requiring employees to sign an 

NDA or otherwise prevent disclosure concerning alleged 

violations of civil rights or alleged unlawful conduct.390 
Tennessee States that an employer may not require an employee 

enter into an NDA concerning sexual harassment as a 

condition of employment after 15th May 2018.
Vermont Bans employers from asking employees to waive their 

rights concerning sexual harassment, with the legislation 

covering not just employees but everyone hired to 

perform work or services.
Virginia Prohibits employment agreements that conceal details 

relating to a claim of sexual assault, though the legislation 

does not address sexual harassment
Washington Prohibits employers from requiring employees to sign 

an NDA to conceal sexual assault or harassment

Table 2 comparative table of legislative NDA reform in the USA adapted from R.S.Spooner391

Due to the nature of NDAs, it is challenging to assess the efficacy of such reforms. 
One study in 2021 measured the impacts of laws in California, Illinois, and New 
Jersey that removed these pre-dispute NDAs by looking at Glassdoor employer 
reviews from both before and after the legal reforms.392 Broad NDAs were found 
to prevent workers from sharing their bad experiences at work, but not their good 
ones. Further, these kinds of NDAs made it harder for better employers to stand out 

and harder for workers to avoid bad employers.393

388	 NY Gen Oblig Law § 5-336 (2022).
389	 An Act Providing for Nondisclosure Agreements Relating to Sexual Harassment, HR 938, 2021-2022, (2021).
390	 <An Act Relating to Labor and Labor Relations – Fair Employment Practices, S 342, LC001065 (2023). 
391	 Adapted from a comparative table of legislative NDA reform in the USA compiled in DCEDIY, The Prevalence and Use of (n 

62) 21 based on the work of Spooner, The Goldilocks Approach (n 57); National Women’s Law Center, ‘State Workplace
Anti-Harassment Laws Enacted since #Metoo went Viral’ (Web Page, 19 October 2023) <https://nwlc.org/resource/state-	

	 workplace-anti-harassment-laws-enacted-since-metoo-went-viral/>. 
392	 Jason Sockin, Aaron Sojourner and Evan Starr, ‘Non-Disclosure Agreements and Externalities from Silence’ (2023) Upjohn 

Institute Working Paper 22-3650 (‘Sockin, Sojourner and Starr’) <https://ssrn.com/abstract=3900285>.
393	 Sockin, Sojourner and Starr (n 392) 45. 
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7.6. Victoria, Australia
In 2021, the Victorian Government established a Ministerial Taskforce on Workplace 

Sexual harassment to develop reforms that will better prevent and respond to sexual 

harassment in workplaces394. The taskforce recommended the government introduce 

legislative amendments to restrict the use of NDAs in resolving sexual harassment 

matters in Victoria, using the Irish NDA Bill and lessons from other jurisdictions. 

In July 2022 the government accepted the recommendation in principle, noting 

the complexity of NDAs and the need for significant further work on appropriate 

options for restricting NDAs before any legislative amendments were made. At the 

time of publication of this report, there have been limited public developments 

since the government’s response to the taskforce. The Victorian Trades Hall Council 

is advocating for legislative reform on this issue.395 

394	 Minister for Workplace Safety, Ministerial Taskforce on Workplace Sexual Harassment: Victorian Government’s Response 
to the Recommendations on How to Better Prevent and Respond to Sexual Harassment in Workplaces (Report, 11 July 
2022) <https://www.vic.gov.au/ministerial-taskforce-workplace-sexual-harassment>.

395	 We Are Union, ‘End the Silence! Let us Speak! End NDA Gagging’, (Web Page, 3 February 2023) <https://www.weareunion. 
	 org.au/no_more_workplace_cover_ups>.
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8. Conclusion
Sexual harassment is a gender violence issue. It affects one in three workers 
and women at higher rates. Even so, there is much we do not know and cannot 
know about prevalence and how these complaints are settled. This makes it very 
difficult to create change and offer adequate protections.

Because so much information about sexual harassment rests under confidentiality 
agreements and is not publicly understood, we cannot know how seriously employers 
assess liability and responsibility. We do not know how many settlements have been 
made and the amounts victim survivors exchange for silence.

Recognising the potential misuse of NDAs, the Respect@Work Council introduced 
the NDA Guidelines to help legal practitioners navigate resolution away from blanket 
confidentiality in pursuit of a victim-centric approach. Our research was conducted 
almost a year after the NDA Guidelines were published to better understand what 
is happening in practice and whether the NDA Guidelines have been an effective 
response to an identified problem.

Ten months on, our data shows that these principles are not utilised effectively in 
resolution practices. We have learnt that Strict NDAs remain a default resolution 
term for sexual harassment matters in Australia.

However, there is engagement with the principles in the NDA Guidelines but 
there is no uniformity in NDA approach by the profession. Some practitioners 
report that they have never settled a matter for anything less than complete 
confidentiality, while others consider it standard to include exceptions to speak 
to support people, or for confidentiality to relate only to settlement terms. 
Others tell us they must fight to achieve any variation to strict and broad NDAs.

Our research points to the significance of the individual representative’s advocacy, 
but acknowledges advocacy’s limit when historical practices are entrenched in the 
broader profession. When used properly, NDAs can be a useful tool to reach 

out-of-court settlements. However, we now know that many victim survivors and 
respondent clients do not receive advice on the scope of NDAs, signing terms they 
did not know were optional. This raises concerns as to whether such terms are 
enforceable, and whether such conduct meets legal professional standards.

It is our hope that this report can be used to continue the discussion about 
confidentiality and highlight the need for the more judicious application of NDAs, 
which over time may contribute to a greater culture of transparency and support 
victim survivors’ healing. This report is the foundation for further examination of 
NDA use in the profession and invites regular review to better understand practice 
over time. 
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or jointly by the parties regarding the matter.

The complainant is referred to as the ‘Person’ in the clauses below.

If Option 1 is chosen, the complainant should be made aware that disclosing matters 

relating to their complaint may give rise to other legal risks, such as defamation 

risks, where matters are disclosed that may harm the perpetrator/s or another 

person’s reputation. 

If Option 2 or Option 3 is chosen, the parties will need to discuss and agree on the 

scope of the confidentiality clause, including what matters can be disclosed and 

what matters are confidential. 

Option 1 - No confidentiality obligations
1.1	 No clause.

Optional agreed statement

1.1	 The Parties agree that a statement in terms consistent with the form set out 

in this clause may be made by [either of the Parties / the Person] to [other persons 

inside/other people outside the Organisation]. 

1.2	 [Agreed Statement] (Agreed Statement)

Drafting note: An agreed statement outlines what the parties are prepared to say 
about the matter on an agreed basis. It is necessary to tailor the statement to 
the facts and circumstances of a particular matter or dispute. For example, the 
statement could include an acknowledgement of the fact an allegation was made 
and was investigated, and any steps an Organisation is taking to improve its sexual 
harassment response and prevention framework. 

Where there are no confidentiality obligations, a statement inconsistent with the 
Agreed Statement will not breach the settlement agreement. 
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Option 2 - Confidentiality clause with limited 
disclosure on an unrestricted basis, with 
optional agreed statement:
1.1 The Parties agree [either of the Parties / the Person] will not to disclose to 

any other person, [Optional: for a period of X years/X months/until the end of 

employment]:

any settlement amount paid to the Person under this agreement;

Consider whether subclauses beyond (a) are necessary.

a. the terms of this agreement;

b. all negotiations leading to the signing of this agreement;

c. the existence of this agreement;

Further subclauses where complainant wants to speak about their experience without 
disclosing they complained about the Conduct, the identity of the perpetrator or the 
dispute itself. 

d. the fact that the Person is a complainant;

e. the perpetrator of the Conduct; and/or

f. the circumstances of a dispute between the Parties to the extent that they 

identify the Person,

but that no confidentiality obligations otherwise apply and that they may disclose 

the Conduct and [insert anything else that may be disclosed] to any other person. 

1.2 [Use if parties have agreed to limit the period of confidentiality] The Parties 

agree to extend the period of operation of subclause 1.1 on the subsequent request 

of the Person.

1.3 [Optional agreed statement clause (as above)]
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Option 3 - Confidentiality clause with certain 
permitted exceptions
1.1 Subject to clauses [reference permitted exceptions clauses at 2.1 and 3.1 below], 

the Parties agree [either of the Parties / the Person] will not to disclose to any other 

person [Optional: for a period of X years/X months/end of employment]:

a. any settlement amount paid to the Person under this agreement;

Consider whether subclauses beyond (a) are necessary.

b. the terms of this agreement;

c. all [matters, discussions and negotiations] leading to the signing of this

agreement;

d. the existence of this agreement;

Further subclauses where complainant wants to speak about their experience without 
disclosing they complained about the Conduct, the identity of the perpetrator, or the 
dispute itself

e. the fact that the Person is a complainant;

f. the perpetrator of the Conduct; and/or

g. the circumstances of a dispute between the Parties to the extent that they

identify the Person.

1.2 [Use if parties have agreed to limit the period of confidentiality] The Parties 

agree to extend the period of operation of subclause 1.1 on the subsequent request 

of the Person.

1.3 [Optional agreed statement clause (as above)] 

2. Permitted disclosure in certain circumstances by
all Parties

2.1	 Clause [reference to clause 1.1 above] does not apply where the relevant 

disclosure is:
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Essential inclusions

a. for the purpose of obtaining legal advice;

b. required by law or any legally binding order of any court, government,

semi-government authority, administrator or judicial body;

c. permitted by the express terms of this agreement;

d. permitted by the express prior written agreement from the other

party;

e. necessary to enforce the terms of the agreement;

f. of information that is available to the public generally (except as a

result of a breach of this agreement by the relevant Party seeking to

make the disclosure);

g. for the purpose of reporting an offence to a law enforcement agency;

Best practice inclusions

h. by the Person for the purpose of the Person seeking employment from

a prospective employer and to the extent of advising the prospective

employer, as applicable, that they raised a complaint of sexual

harassment with their former employer and/or that they left their

former employ in connection with the matters raised in their sexual

harassment complaint;

i. for the purpose of providing evidence to Parliament or a Parliamentary

Committee or law reform enquiry;

j. for the purpose of co-operating with a regulator, or a criminal

investigation or prosecution, whether or not the process is compulsory;

i. by the Organisation to an officer, employee, contractor or agent of

the Organisation who is required to be aware of the relevant information 

in order to discharge their duties and responsibilities, including without

limitation for the purposes of:

i. reporting internally and/or to the board of directors or a board

subcommittee;
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ii. monitoring reports of sexual harassment over time including routine

surveys and data capturing to understand any emerging risks or

systemic issues; or

iii. developing de-identified case-studies to inform organisational

learning about sexual harassment and providing a safe workplace;

j. by the Organisation to the Workplace Gender Equality Agency;

k. by the Organisation for the purpose of notifying an insurer or its auditors;

l. by the Organisation for the purpose disclosing the identity of the perpetrator

where there is a legitimate public or stakeholder interest;

m.	to defend against any claims made against the relevant Party, where this

agreement or the circumstances surrounding this agreement are relevant to

the claim;

n. disclosing information in respect of a workers compensation claim under the

Safety, Rehabilitation and Compensation Act 1988 (Cth) (or equivalent) or under

applicable superannuation legislation;

o. contained within data or information reported by the Organisation to a

government or statutory agency or authority in a manner that protects the

identity of the Person;

p. [other]

Drafting note: Any of the above disclosures to permitted third parties are also 
subject to that person being made aware of the confidentiality obligations contained 
in the settlement agreement. 

In the suggested list below, (a) to (g) are the essential persons the Person should 
be permitted to disclose to, and those from (h) onwards are optional best practice 
inclusions, which can be retained or removed as appropriate. 
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3. Permitted disclosure to certain people by the
Person

3.1 Clause [reference to clause 1.1 above] does not prevent the Person from expressly 

disclosing the matters set out in clause [reference to clause 1.1 above and specify 

particular sub-clauses as applicable] to:

a. the police;

b. a lawyer for the purpose of obtaining legal advice;

c. a tax advisor for the purpose of obtaining tax advice or financial advisor for

assistance with financial affairs;

d. a spouse, partner or immediate family member of the Person, provided

the person to whom the disclosure is made agrees to comply with the

obligation of confidentiality at clause [insert reference to clause in the

form of clause 1.1 above] prior to the disclosure;

e. a treating medical professional for the purpose of obtaining medical

treatment;

f. a treating mental health professional for the purpose of obtaining mental

health treatment;

g. the Australian Human Rights Commission or State or Territory discrimination 

body;

h. a workers’ compensation authority;

i. a workers’ compensation insurer;

j. an authorised representative of a registered employee association or

trade union, provided the representative agrees to comply with the

obligation of confidentiality at clause [insert reference to clause in the

form of clause 1.1 above] prior to the disclosure; and/or

k. [list of names of individuals and support persons



4. Post-employment confidentiality obligations

4.1 You agree that the terms of your employment that survive its termination will 

continue to operate in accordance with their terms (including, but not limited to, 

confidentiality). However, for clarity, your continuing confidentiality obligations in 

your employment contract do not stop you from making disclosures in accordance 

with [references to clauses 2.1 and 3.1 above].

5. Definitions

5.1 In this agreement:

a. Conduct means [brief description of the nature of the substantiated

conduct found to have occurred.]

b. Organisation means [name / description of company which employs /

engages the Person].

c. Person means the person who made the allegation/s regarding the

Conduct, being [description / name of person and their capacity, e.g. ‘

employee of X’ or ‘contractor to X’]

The model clauses in the Appendix to this report have been prepared in conjunction with Clayton 

Utz for publication as general information only and do not constitute legal, accounting or other 

professional advice. In receiving a copy of these model clauses you acknowledge and agree that the 

content in the model clauses is provided for general information purposes only and is current at the 

time of first publication and you acknowledge and agree that you will make your own independent 

assessment of the material in the model clauses. You also agree that you will engage and rely on the 

work of your own advisers in relation to your own, and your organisation’s, specific circumstances. 

To the extent permitted by law, both the University of Sydney and Clayton Utz exclude all liability for 

any loss or damage arising out of reliance on the content in the model clauses. It should be noted 

that the content in the model clauses reflects best practice and, whilst supported by the authors, 

may not be representative of the Clayton Utz partnership as a whole. The contents of this report is 

current as at 6 March 2024.
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is happening with sexual harassment in our workplaces and the impact of recent law 

reform in curbing perpetrator behaviour. 

Applicant lawyers told us how negotiations are stifled when respondent lawyers 
assume that strict NDAs would form part of settlement terms. One interviewee 
described negotiations about ‘default terms’ as a “wall rather than an invitation 
to discuss further” and spoke about their role having to both negotiate terms and 

educate the respondent of alternates.

We also learned there was no uniformity in the legal profession in the use of NDAs. 

While many thought that NDAs without examples are standard, some lawyers told us 

that they often drafted carve-outs for victim survivors to speak to supports such as 

doctors or family. Others spoke of seeking confidentiality around settlement terms 

only, allowing victim survivors to otherwise speak about their experience.

NDA use is so entrenched that many lawyers do not advise of the option of not having 

one: close to 30% of applicant lawyers and 50% of respondent lawyers have never 

provided this advice to clients. This may constitute a breach of professional legal 

obligations which require clear and timely advice so that clients can make informed 

choices in their instructions. What follows is that complex and nuanced advice on 

the range of possible NDA options is not being provided i.e. for time capped NDAs, 

or exceptions for complainants to speaks to supports, or other alternatives. 

The misuse of NDAs is internationally recognised as a problem – that is using NDAs 

as a tool to conceal sexual harassment and protect perpetrators. While many 

jurisdictions are looking towards legislative reform to modulate the use of NDAs and 

move away from these clauses being ‘standard’, another effective response may 

instead be to consider how we regulate legal practice. Until recently in Australia, 

the conduct of lawyers in negotiations was not commonly framed as a disciplinary 

or professional conduct issue. This changed in Victoria in September 2023, when 

the Victorian Legal Services Commission + Board published advice on how lawyers 

should use NDAS when resolving workplace sexual harassment complaints.

Lawyers are reminded to maintain the professional duty to act with independence 

and integrity when also acting on their duty to act in the best interest of their 

client. This requires careful consideration of clients’ short and long term interests. 

A confidentiality clause may be useful in the short term to protect an employer from 

reputational damage but the same clause may operate against a client’s long term 

interests if the same perpetrator sexually harasses another person and it becomes 

public knowledge that the business had been using NDAs to hide this conduct. 
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• Independent advice:

• The complainant should have access to independent support or advice to
ensure they fully understand the meaning and impact of the settlement
agreement, including any confidentiality clause; and

• Complainant-focused:

• Negotiations should ensure so far as possible the wellbeing and safety of
the complainant, and be trauma-informed, culturally sensitive and inter-
sectional.

These NDA Guidelines are intended to improve the process of settling sexual 

harassment disputes and restrict the use of NDAs to a limited set of circumstances. 

The NDA Guidelines are not binding and there is no legal or professional obligation 

on practitioners to utilise them.

How is the drafting of NDAs regulated?

Sexual harassment agreements are largely unregulated. Lawyers play a large role 

in resolving sexual harassment disputes: the AHRC confirmed that close to 70% of 

sexual harassment matters finalised in 2021-22 had legal representation.23 This is 

much higher than the average rate of legal representation across other grounds of 

discrimination, which is closer to 30%.24 

Misusing NDAs may breach solicitor and barrister obligations,25 however in Australia, 

the conduct of legal practitioners during negotiations is not commonly addressed 

as a disciplinary or professional conduct issue. The Office of the NSW Legal 

Services Commissioner may accept complaints about lawyers seeking unethical or 

unenforceable clauses in settlement agreements of sexual harassment matters, 

however, unlike the Solicitors Regulation Authority, the regulatory arm of the Law 

Society of England and Wales, we are not able to identify the number of complaints 

from local published data.26 

Except for published assistance from the Victorian Legal Service Board + 

Commissioner (VLSB+C) (see further below) and the NDA Guidelines, there is little 

current guidance for lawyers as to their professional obligations when negotiating the 

23 Email from Christopher Hills to Sharmilla Bargon, 13 September 2023 (‘Christopher Hills, 13 September 2023’).
24 Ibid. 
25 Based on the Australian Solicitors Conduct Rules (Solicitors’ Conduct Rules), as adopted in South Australia, Queensland, 

the ACT, NSW and Victoria, and the Legal Profession Uniform Conduct (Barristers) Rules 2015 (Barrister’s Conduct Rules), 
as adopted in NSW and Victoria.  

26	 Ruth Green, ‘Legal Regulators Dragging their Heels on NDA Response’ International Bar Association (Web Page) <https://	
www.ibanet.org/article/0967916C-7FF1-47AB-861F-EBD423099457> (‘Green, NDA Response’) ; Office of the NSW Legal 	
Services Commissioner, ‘Register of Disciplinary Action’ (Web Page) <https://portal.olsc.nsw.gov.au/dasearchrl/>; Office 	
of the NSW Legal Services Commissioner, ‘Annual Report 2021-2022’ (Web Page) 23 and chapter 7 generally <https://www.	

	 olsc.nsw.gov.au/Documents/OLSC%20Annual%20Report2021-22.pdf>.
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Victimisation (Web Page) <https://www.respectatwork.gov.au/new-positive-duty-employers-prevent-workplace-sexual-	
	 harassment-sex-discrimination-and-victimisation>.
31	 AHRC, 2020-21 Complaint statistics (2021) 3 <https://humanrights.gov.au/sites/default/files/2022-02/ahrc_ar_2020-2021_	
	 complaint_stats.pdf>.
32	 Given the timing of this report, we have focused on discrimination remedies, given the limited opportunity for 

complainants to take advantage of the Fair Work Commission’s Sexual Harassment Dispute process or pathway to court.
33	 20/21 data shows that only 252 complaints alleging sexual harassment were lodged at the AHRC compared with 262 in 

11/12 (AHRC, Appendix 3 – Complaint statistics (2012) <https://humanrights.gov.au/our-work/appendices-3-annual-		
	 report-2011-2012-australian-human-rights-commission>), 215 in 12/13 (AHRC, Annual report 2013-2013 (2013) 		

<https://humanrights.gov.au/our-work/commission-general/publications/annual-report-2012-2013>), 222 in 13/14 		
(AHRC Appendix 3: Complaint statistics (2014) <https://humanrights.gov.au/our-work/appendix-3-complaint-statistics>), 	
212 in 14/15 (AHRC Annual report 2014-2015 (2015) <https://humanrights.gov.au/our-work/commission-general/		
publications/annual-report-2014-2015>), 217 in 15/16 (AHRC 2015-2016 Complaint statistics (2016) <https://humanrights.	
gov.au/sites/default/files/AHRC%202015%20-%202016%20Complaint%20Statistics.pdf>), 247 in 16/17 (AHRC 2016-2017 	
Complaint statistics (2017) <https://humanrights.gov.au/sites/default/files/AHRC_Complaints_AR_Stats_Tables%202016-	
2017.pdf>), 321 in 17/18 (AHRC 2017-2018 Complaint statistics (2018) <https://humanrights.gov.au/sites/default/files/AHRC_	
Complaints_AR_Stats_Tables_2017-18.pdf>), 252 in 18/19 (AHRC 2018-2019 Complaint statistics (2019) <https://		
humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf>), 231 in 		
19/20 (AHRC 2019-20 Complaint statistics (2020) <https://humanrights.gov.au/sites/default/files/2020-10/AHRC_		

	 AR_2019-20_Complaint_Stats_FINAL.pdf>),

This table does not represent state or territory discrimination bodies’ complaints numbers and thus only contains 
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The AHRC’s 2022/2023 data shows that the commission received only 286 

complaints alleging sexual harassment and 63 complaints alleging sex-based 

harassment.34 In 2011-2012, the AHRC reported 262 complaints of sexual 

harassment. While there has been some variation in how many complaints have 

been filed at the AHRC over the last decade, the numbers are not steadily 

increasing. This does not correlate with the increase in reports of sexual 

harassment in the workplace in the last 5 years from 21% in 2012 to 33% in 2022.35 

Critically, the limited number of complaints do not reflect that one in three 

Australians who experience sexual harassment at work.36

It is understandable that many workers do not complain about sexual harassment: 

the Respect@Work Report provides extensive analysis as to how workplace power 

dynamics, hierarchies and unequal power relations can create barriers for people to 

reference to sexual harassment complaints made pursuant to s 28A of the Sex Discrimination Act 1984 (Cth). The above 
graph also does not represent matters filed under the sex based harassment amendments (September 2021) of which 	
there were 2021/22: 28, 2022/23: 63. 

34	 AHRC, 2022-2023 Complaint statistics, <ar_2022-23_complaint_stats_tables.docx (live.com)>.19. 
35	 Time for Respect (n 1) 201.
36	 20/21 data shows that only 252 complaints alleging sexual harassment were lodged at the AHRC compared with 262 in 

11/12 (AHRC, Appendix 3 – Complaint statistics (2012) <https://humanrights.gov.au/our-work/appendices-3-annual- 
	 report-2011-2012-australian-human-rights-commission>), 215 in 12/13 (AHRC, Annual report 2013-2013 (2013) <https:// 

humanrights.gov.au/our-work/commission-general/publications/annual-report-2012-2013>), 222 in 13/14 (AHRC  
Appendix 3: Complaint statistics (2014)  <https://humanrights.gov.au/our-work/appendix-3-complaint-statistics>), 212  
in 14/15 (AHRC Annual report 2014-2015 (2015) <https://humanrights.gov.au/our-work/commission-general/publications/ 
annual-report-2014-2015>), 217 in 15/16 (AHRC 2015-2016 Complaint statistics (2016) <https://humanrights.gov.au/sites/ 
default/files/AHRC%202015%20-%202016%20Complaint%20Statistics.pdf>), 247 in 16/17 (AHRC 2016-2017 Complaint  
statistics (2017) <https://humanrights.gov.au/sites/default/files/AHRC_Complaints_AR_Stats_Tables%202016-2017.pdf>),  
321 in 17/18 (AHRC 2017-2018 Complaint statistics (2018) <https://humanrights.gov.au/sites/default/files/AHRC_ 
Complaints_AR_Stats_Tables_2017-18.pdf>), 252 in 18/19 (AHRC 2018-2019 Complaint statistics (2019) <https:// 
humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf>), 231 in 19/20 (AHRC  
2019-20 Complaint statistics (2020) <https://humanrights.gov.au/sites/default/files/2020-10/AHRC_AR_2019-20_ 
Complaint_Stats_FINAL.pdf>); Time for Respect (n 1).
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While there is limited data, preliminary research indicates overwhelmingly that most 
claims of sexual assault and sexual harassment are true109

Australian courts have increased damages in sexual harassment cases with the average 

increasing from $21,544 in 2004-2009 to $60,500 in 2016-2021,110 and a record high 

award of $268,230 damages in 2023.111 When considering the prevalence   

harassment in Australia and courts awarding increasingly high damages, reflective of 

prevailing community standards112 there is a strong incentive for employers to settle 

without strict or exhaustive NDAs. 

There is limited judicial discussion of settlement offers nor the consideration of 

reasonableness when referencing negotiations without confidentiality terms. 

However, one example is the sexual harassment case Lucy Orchard v Frayne Higgins113 

where Ms Orchard was awarded $45,000 in damages.114 In an appeal, Mr Higgins 

raised Ms Orchard’s negotiation offers being made with ‘non-confidentiality’ terms 

which he interpreted as giving Ms Orchard the ability to “publicly harass” him.115 Mr 

Higgins tried to rely on the non-confidentiality term in a letter of offer as evidence 

that Ms Orchard pursued him vexatiously in her original claim.116 Blow CJ dismissed 

this argument and found there was “nothing improper about the contents of the 

letter”.117 

The sentiment that respondent employers will not settle out-of-court without an 

NDA does not reflect the trajectory of the post #MeToo climate, where women 

are encouraged to come forward and where damages are substantial. While the 

litigation journey for sexual harassment claims is still not easy for complainants, the 

Respect@Work changes and other proposed law reform may make this path easier, 

for instance with proposals which reduce the risk of an adverse costs order.118 

109 Scott Altman, ‘Selling Silence: The Morality of Sexual Harassment NDAs’ (2022) 39(4) Journal of Applies Philosophy 698, 711. 
110 Thornton, Pender and Castles, Damages and Costs in Sexual Harassment (n 41) 1.
111 Including general damages for both sexual harassment and victimisation, aggravated damages, out of pocket expenses, and  

economic loss: Taylor v August & Pemberton (n 72).
112 Richardson v Oracle (n 73) [109]; Ibid.
113 Lucy Orchard v Frayne Higgins [2020] TASADT 11 (‘Orchard v Higgins [2020]’)
114 Ibid. [324].
115 Higgins v Orchard [2021] TASSC 44, [11]. 
116 Ibid.
117 Ibid.
118 Power to Prevent Coalition, ‘Joint Statement’ (December 2023). <https://www.aph.gov.au/DocumentStore. 
	 ashx?id=bd24f7f5-a039-46f8-95e7-73e215b94fda&subId=751295>.
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1. Non-disparagement clauses only (including some participants having
carve-outs for non-disparagement) in lieu of any confidentiality terms;

2. Terms and existence of the deed being confidential only;
3. No confidentiality at all;
4. Only identity of the business being strictly confidential; and
5. Carve-out in a clause for victim survivors to speak to medical practitioners

and family.

While the use of Strict NDAs remains standard practice, it also means that close to 
a third of Applicant Lawyers and one fifth of Respondent Lawyers resolved matters 
with Varied NDAs. This data is useful when considering the perception in the legal 
community that without a Strict NDA there is no settlement. 

We also learned that Practitioners who secure these outcomes do so on multiple 
occasions. While most Practitioners who have secured Varied NDAs recorded having 
1-2 outcomes in the last twelve months, there were examples of Practitioners having
recorded multiple settlements with Varied NDAs. This data is broken down with:

• 9.09% of Respondent Lawyers and 26.3% of Applicant Lawyers securing
Varied NDAs in two to four matters; and

• 18.18% of Respondent Lawyers and 5.26% of Applicant Lawyers securing
Varied NDAs in four to six matters.

This data points to the power of the individual Practitioner on this issue and 
challenges the idea that settlements are only achieved with Strict NDAs. If lawyers 
are knowledgeable about the nuances of NDA use, they are able to advocate for a 
greater range of outcomes. We draw the conclusion that lawyers who are advocating 
on this issue, do so regularly and implement it into their practice, specifically with 
Practitioners who have secured a Varied NDA outcome in two or more matters in 
the last twelve months.

3.4. Legal advice

a. Optional terms:

While Strict NDAs remain the standard confidentiality term in out-of-court 
settlements, they are not mandated by any law or legal professional obligation. 
Strict NDAs are a term in a settlement agreement which parties must agree to. In 
order for clients to agree to terms, they must understand their significance and 
substance by way of legal advice to make an informed choice in their instructions. 
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which involves UK law and the public interest (and not a breach of contract case 

against an alleged victim survivor), it provides guidance on the significance on the 

validity of NDA terms. It also points to the significance of adequate legal advice and 

the impact that has on the validity of NDA terms.

Public Policy

To determine a breach, a court would be required to determine whether the terms of 

the contract are valid. Terms can be void for a number of reasons,189 including if the 

terms are against public policy.190 Courts are reluctant to interfere with parties’ 

right to freedom to contract191 and so the threshold is high. For example, it would 

be against public policy to prevent the reporting of a serious criminal offence.192 It is 

also a criminal offence to prevent the reporting of a serious indictable offence and 

some sexual harassment meets the threshold of a crime when amounting to 

assault.193 Other policy considerations include how something may benefit the 

“public good194” and the public interest in pursuing the administration of 

justice, in particular the enforcement of the criminal law.195 However, it has not 

always been the case that public policy related only to criminal laws. Marriage 

separation deeds and de facto contracts were once considered unenforceable as 

against public policy.196 

If a term is against public policy, it is void and therefore unenforceable. 

The Respect@Work Report explicitly flags that some NDA clauses may be 

contrary to public policy.197 It goes beyond the scope of this report to 

conclude whether confidentiality terms in sexual harassment settlements would 

be enforceable at law or equity. However, there may be scope for courts to 

consider terms being void on public policy grounds if the terms do not meet the 

requirements of human rights legislation198 in light of the new Positive Duty. This 

is reminded in the Victorian Legal Services Board+ Commissioner’s note on NDA 

as discussed below. 

189	 Undue influence, duress, unconscionable conducted are explored further in Madeleine Causbrook, ‘The Road to 
Reform: Lessons from International Jurisdictions for Legislative Regulation of Non-Disclosure Agreements in Workplace 
Sexual Harassment Matters in Australia’ (2023) 36(1) Australian Journal of Labour Law 30, 34.

190	 A v Hayden (n 179) 11. 
191	 Vasundhara Prasad, ‘If Anyone Is Listening, #MeToo: Breaking the Culture of Silence around Sexual Abuse through 

Regulating Non-disclosure Agreements and Secret Settlements’ (2018) 59(7) Boston College Law Review 2507 (Prasad, ‘If 
Anyone is Listening’), 2513.

192	 Wood v Secretary of the Department of Transport (on behalf of the Government of New South Wales) [2021] NSWSC 1248.
193	 Crimes Act 1900 (NSW) s 316(1) – this offence is present across other state and territories in Australia. 
194	 Collins v Blantern (1765) 2 Wils. KB 341; 95 ER 847, 350.
195	 A v Hayden (n 179) 10 – enforcement of criminal law is critical in the administration of justice. 
196	 Macauley, Angus, ‘Contracts Against Public Policy: Contracts for Meretricious Sexual Services’ (2018) 40(4) Sydney Law 

Review 527.
197	 Respect@Work (n 2) 564. 
198	 Richard Stone and James Devenney, The Modern Law of Contract (Taylor & Francis Group, 2013) 405.
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b. Whistleblowing

The Human Rights Law Centre defines a whistleblower as “typically an employee, 

contractor or other worker who has access to information regarding wrongdoing, 

that is not otherwise known to the public, who discloses that information…. 

Typically, whistleblowing involves disclosing incidents where law or processes 

have been breached, which may include human rights abuses, fraud, corruption, 

maladministration, harassment, threats to health and safety or environmental 

wrongdoing.”206 

Incidents of workplace sexual harassment may be raised through the appropriate 

internal whistleblowing reporting channels. If the incident is not a personal work-

related grievance but relates to “an improper state of affairs”, it has been considered 

that there may be scope for ASIC-regulated entities to treat sexual harassment 

reports as protected disclosures.207 Public Interest Disclosures for federally covered 

workers includes conduct which contravenes a law of the Commonwealth, state or 

territory and conduct which results in a danger to the health or safety of others.208 

In these instances, a disclosure of sexual harassment may be protected meaning 

a complainant cannot have any contractual remedies enforced against them for 

making the disclosure. 209 

206	 Human Rights Law Centre, ‘Are you a Whistleblower’ (n.d.) <https://www.hrlc.org.au/whistleblower-project>. 
207	 Corporations Act 2001 (Cth) (‘Corporations Act’) s 1317AA(4); Clayton Utz identifies ASIC’s guidance on this being 
‘	 intentionally broad’ when considering ‘an improper state of affairs’ AICD, Sexual Harassment in the Workplace (n 101) 3. 
208	 Public Interest Disclosure Act 2013 (Cth) (‘PIDA’) s 29(c).
209	 Ibid. s 10(1)(a);(b); Corporations Act (n 206) s 1317AB(1)(b). In the UK any terms or agreement which relate to preventing a 

worker from making a disclosure are void under s 43J of the Employment Rights Act 1996 (UK). 
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5. The other NDA: defamation
concerns notices

5.1. Respect@Work Report and defamation
The Respect@Work Report identifies a key issue with NDA reform; our defamation 
laws discourage victim survivors from coming forward and making complaints.210  
High profile cases including those of Geoffrey Rush and Craig McLachlan have had 
a chilling effect on the #MeToo movement in Australia, warning victim survivors to 
stay silent, at the “same time”.211 

The tort of defamation is meant to shield a person if their reputation has been 
attacked or diminished via the publication of defamatory information. It considers 
the balance between reputation and free speech.212 Dr David Rolph comments that 
this balance tilts in favour of reputation.213 For a cause of action under Australian 
defamation law to occur, there must be:

1. Material published (this can be electronic, written, spoken to at least one
other person etc); 214

2. Identification of a plaintiff (directly or indirectly);
3. The material must be defamatory; 215 and
4. Serious harm to the plaintiff’s reputation.216

If a victim survivor speaks to even one person and passes on information of a 
defamatory nature, such as a sexual harassment allegation, that constitutes 
publication of material.217 There is a risk if a victim survivor speaks to a friend, 

partner or psychologist that they could be defaming someone. 

210	 Respect@Work (n 2) 33. 
211	 Karen O’Connell, ‘The #MeToo Movement in Australia’ (n 63) 347.  
212	 David Rolph, Defamation Law (Thomson Reuters, 1st ed, 2016) (Rolph, Defamation Law) [2.20].
213	 David Rolph, ‘Splendid Isolation? Australia as a Destination for ‘Libel Tourism’ (2012) 19 Australian International Law Journal 

79, 84.
214	 The burden of proof rests with the plaintiff to prove the material has been published David Rolph, ‘A Serious Harm 

Threshold for Australian Defamation Law’ (2022) 51 Australian Bar Review 185. There is no difference at law between 
slander and libel Defamation Act 2005 (NSW) (‘Defamation Act’) s 7(1

215	 Rolph, Defamation Law (n 212) [6.10].
216	 Defamation Act (n 214) s 10A(1) introduced on 1 July 2021. Newman v Whittington [2022] NSWSC 249, [43] recently 

endorsed ’serious harm‘ threshold in Lachaux v Independent Print Ltd and another [2019] UKSC 27 that a plaintiff must 	
prove that the harm caused by the defamatory publication was, or will, be serious. All jurisdictions but WA and NT have 
implemented the ‘serious harm’ threshold.

217	 Sophie Dawson, ‘Sexual Assault Complaints and Defamation Law Reform’ (July/August 2023) 177 Precedent, 32.  
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Defamation Defences

There may be defences available to the victim survivor (who becomes the defendant 

in these circumstances) but they are only available after proceedings have been 

initiated.226 Defending proceedings are costly and stressful. Regardless of the merit 

of the claim, being served with a concerns notice or a letter of demand can be 

extremely impactful to anyone, let alone a person who has experienced a traumatic 

incident. It is likely that few matters would progress to the stage of defence, as the 

victim survivor would abandon any pursuit of the sexual harassment claim. 

The following outlines the most relevant defences to proceedings filed against 

individuals for publishing incidents of workplace sexual harassment:

Qualified privilege

The defence of qualified privilege may apply if the recipient had an interest in receiving 
the information.227 Initially, this defence related to protecting free speech228, but 
it also can apply to allegations of unlawful conduct in the workplace reported to 
a manager or HR.229 So in circumstances as described by our applicant lawyers, 
victim survivors could defend defamation proceedings under qualified privilege. 
This would be on the basis they reported the allegation to their workplace, who 
have an obvious interest under both a work health and safety perspective and anti-
discrimination laws in receiving this information. As long as the disclosure was not 
made maliciously, then the defence may apply in the context of workplace sexual 
harassment. 

Solicitors sending these concerns notices would know that this defence applies but 
are complicit in this standover tactic by sending the notice anyway. While solicitors 
must act on client instructions, their paramount duty is to the court and the 

administration of justice.230 This should inform their advice and action when issuing 

concerns notices. 

Truth defence

The truth defence requires the victim survivor to prove that the imputations are 

substantially true.231 This is challenging to do when sexual harassment often occurs 

without witnesses. 

226	 Justification, contextual truth, absolute privilege, publication of public documents, fair report of proceedings of public 
concern, public interest, qualified privilege, scientific or academic peer review, honest opinion and Innocent 
dissemination. Defamation Act (n 214) ss 25–32.

227  	Ibid. s 30(1)(a).
228	 David Rolph, ’Freedom of Speech and Defamation Law’ (2022) 96 Australian Law Journal 761, 768.
229	 Dillon v Cush [2010] NSWCA 165. 
230	 Solicitors’ Conduct Rules (n 132) r 3.1.
231	 Defamation Act (n 214) s 26(1)(a). 
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Absolute privilege

Absolute privilege is a complete immunity from a defamation claim, meaning there 

can be no action for defamation.232 Currently, it does not apply to publications of 

sexual harassment disclosures in the workplace. 

Reform on this issue

In October 2022, the Victorian Government, in its Review of the Model Defamation 
Provisions Stage 2 Part B – Policy Option (Consultation Paper) sought feedback on 
whether the defence of absolute privilege should be extended to disclosures of 
sexual assault to police and sexual harassment to employers and other bodies.233 
The Consultation Paper recognises that defamation risks have a ‘chilling effect’ on 
victim survivors coming forward234 and that a potential avenue to remedy this is by 
offering a more complete defence. However, recommendation 4 of the Consultation 
Paper states there is no clear support for extending absolute privilege to reports to 
employers.235 

However, there is an alternative. Public interest sexual harassment complaints made 
via whistleblowing mechanisms will receive qualified privilege over the 
disclosure under the Corporations Act 2001 (Cth)236 and absolute privilege 
under the Public Interest Disclosure Act 2013 (Cth).237 

The Consultation Paper suggests that a more appropriate measure for reform is 
the implementation of the recommendations in the Respect@Work Report.238 
This sits somewhat unhelpfully next to the Respect@Work recommendation that 
defamation laws should be amended to assist these issues around underreporting 
and NDA reform.239 Currently, at the time of publication, there has been no 
reform on workplace sexual harassment and defamation defences. 

232 Department of Justice and Community Safety (Victoria), Review of the Model Defamation Provisions:Stage 2 Part B – 
Policy Options (Consultation Paper, August 2022) (‘Consultation Paper’) 1. 

233 Ibid.
234 Ibid. 10.
235 Ibid. 37-38
236 Corporations Act (n 207) s 1317AB(2)(a).
237 PIDA (n 208) s 10(2)(a).
238 Consultation Paper (n 232) 39, [3.6].
239 Respect@Work (n 2) 569. 
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VLSB+C advice for lawyers

You should consider whether a confidentiality clause is in fact in your client’s best interests. 
This requires careful consideration of what their best interests are, in both the long and 
short term. A confidentiality clause may be useful in the short term in protecting an 
employer from reputational damage associated with an allegation of sexual harassment 
by one of their employees. 

However, the same clause may operate against their long term best interests when:

there is a risk that the same employee will sexually harass another person, that risk 
eventuates, and the matter subsequently becomes widely known (potentially exposing the 
employer to far greater reputational damage than would have been the case without the 
confidentiality clause), and/or

the clause prevents the employer from responding to systemic issues and providing a 
safer workplace (for example, if senior leaders and Board members are not made aware 
of sexual harassment complaints being settled in this way). 262

Penalty clauses

While the VLSB+C advice does not address the use of penalty clauses in sexual 

harassment settlement agreements, the Equality and Human Rights Commission 

(EHRC) issued guidance for parties not to use penalty clauses in drafting 

discrimination settlement agreements in England, Scotland, and Wales.263 Both 

in these countries and in Australia, if a practitioner includes an indemnity clause 

in a settlement agreement that would penalise a party for breach in such a way 

that is not a genuine pre-estimate of the damage that could be suffered by the 

other party, it will be held to be void as a penalty. The EHRC expressly directs that 

penalty clauses must not be used. Applicant lawyers interviewed said that requests 

to include such burdensome indemnity clauses were relatively common264, with one 

interviewee expressing their view that such threats would be ‘quite untoward’265. In 

Australia, drafting such an obligation could breach legal professional obligations: 

a penalty clause may grossly exceed the legitimate assertion of a client’s rights or 

entitlements and could mislead or intimidate another person 266. 

262	 VLSB+C Advice (n 253). 
263	 Equality and Human Rights Commission (‘EHRC’), The Use of Confidentiality Agreements in Discrimination Cases (Guidance  

Paper, October 2019) (‘EHRC, Use of Confidentiality Agreements’). 
264	 Interview 10, Applicant Lawyer.
265	 Interview 6, Applicant Lawyer – acts for both applicants and respondents.
266	 Solicitors’ Conduct Rules r 34.1.1 and Barrister’s Conduct Rules rr 8 and 49. 
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There is limited Australian judicial consideration on this point and with the 

publication of the VSLC+B advice framing the conduct of lawyers’ during negotiation 

as a conduct issue, this issue demands further study. 

SRA warning notice and impact: a case study 

In March 2018, the Solicitors Regulation Authority (SRA), the regulatory arm of the 

Law Society of England and Wales, published a notice warning for solicitors that 

NDAs should not be used to influence, prevent, impede, or deter, a person from 

reporting potential misconduct to the police or regulators, or making disclosures 

protected at law (the Warning Notice).267 The Warning Notice does not ban the use 

of the NDAs but provides a ‘reminder of key issues and risks’ that solicitors should 

be aware of when dealing with NDAs, including SRA expectations that practitioners 

not apply inappropriate pressure, employ aggressive negotiating tactics, or include 

unenforceable or oppressive clauses when drafting NDAs.268 

The Warning Notice has teeth: a practitioner who uses an NDA improperly or breaches 

the SRA principles and standards is at risk of disciplinary action. The SRA has limited 

powers to impose sanctions but can refer and has referred several reports relating 

to the improper drafting or use of NDAs to the Solicitors Disciplinary Tribunal269. In 

2018, the Warning Notice was released there was a significant increase in reporting 

of sexual harassment or misconduct within law firms, including reports involving 

lawyers using NDAs to conceal sexual harassment.270 

In August 2023, the SRA evaluated the use and impact of the Warning Notice by 

surveying 150 firms and interviewing practitioners and published their findings.271 

The SRA found that while around two-thirds (64%) of fee-earners were aware of 

the existence of the Warning Notice, knowledge of the issues it covered was low 

with solicitors misunderstanding when the Warning Notice applied. There was 

little evidence of ongoing NDA-specific training, policies or controls to maintain 

compliance with the Warning Notice.272 

267	 Solicitor Regulation Authority, ‘Warning Notice: Use of Non Disclosure Agreements (NDAs)’ (Web Page, 12 November 2020) 
	 <https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/>.
268	  Ibid., see ‘Duty not to take unfair advantage’.
269	 DCEDIY, The Prevalence and Use of (n 62) 19.
270	 Green, NDA Response (n 26). 
271	 Solicitor Regulation Authority, ‘Thematic Review: The Use of Non Disclosure Agreements in Workplace Complaints’ 

(Web Page, 14 August 2023) (‘SRA, Thematic Review’) <https://www.sra.org.uk/sra/research-publications/thematic-		
	 review-nda/?blaid=4946418>.
272	 Ibid. see ‘Controls and Competence’.
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In contrast, in December 2019, the Law Society of England and Wales issued a 

practice note about drafting NDA clauses in an employment law context.281 Critics 

cited this practice note as “more concerned with asserting the legitimacy of using 

NDAs than it does about dealing effectively with the risks” and demonstrates “why 

the profession cannot be allowed to sort such issues on its own”.282 

In May 2023, the Legal Services Board, the oversight regulator of legal services 

in England and Wales, flagged concerns about the misuse of NDAs to conceal 

wrongdoings and called for evidence on the role that lawyers’ ethical conduct can 

have in the misuse of NDAs and how regulation might help address conduct by 

supporting lawyers to better meet with professional ethical obligations283. Not all 

stakeholders agreed with the answer to this approach, or indeed its premise: the 

General Council of the Bar of England and Wales declined to respond to the call for 

evidence on the basis that the request did not reflect the “many good reasons why 

NDAs are utilised by parties on both sides of litigation” and expressed concerns that 

limiting the use of NDAs may drive parties towards litigation.284 It is the position of 

that Bar Council that NDA use should not be determined by any means other than 

legislation, and it is not the place of regulators to attempt to control or regulate 

lawyers involved in assisting their clients in the lawful use of NDAs.285 

Template wording for NDA clause drafting

In 2019, there was wide consultation in the United Kingdom about the recommendation 

by the Women and Equalities Committee that standard, plain English NDAs should 

be legislated for use in settlement agreements for discrimination matters, setting 

out the meaning, effect and limits of confidentiality clauses.286 

Consultation respondents provided feedback that a specific set of words for drafting 

an NDA would provide clarity and reduce room for abuse. Campaign organisations 

281	 The Law Society of England and Wales, ‘The Use of Non-Disclosure Agreements in Employment Contracts’ (Web Page, 12 
December 2019) <https://www.lawsociety.org.uk/topics/employment/non-disclosure-agreements-and-confidentiality- 

	 clauses-in-an-employment-law-context> see ‘Reporting Illegal Activity’
282	 Dan Bindman, ‘“No Ethical Leadership”: Law Society Blasted over NDA Guidance’ Legal Futures (Web Page, 15 March 2019) 
	 <https://www.legalfutures.co.uk/latest-news/no-ethical-leadership-law-society-blasted-over-nda-guidance>.
283	 Legal Services Board, ‘Legal Services Board Launches Call for Evidence on the Misuse of NDAs and the Role of Lawyers” 

(Web Page, 2 May 2023) <https://legalservicesboard.org.uk/news/legal-services-board-launches-call-for-evidence-on- 
	 the-misuse-of-ndas-and-the-role-of-lawyers>.
284	 The General Council of the Bar of England and Wales, ‘Bar Council Response to the Legal Services Board’s Call for 

Evidence on the Misuse of Non-Disclosure Agreements” (Media Release, 14 July 2023) <https://www.barcouncil.org.uk/	
	 uploads/assets/a4fb239d-1b28-4f52-baa79f38784b67d9/BCEW-response-to-LSB-call-for-evidence-on-the-misuse-of-	
	 NDAs-July-2023.pdf>.
285	 Ibid. [10].
286	 Department for Business, Energy and Industrial Strategy, Confidentiality Clauses: Response to the Government 

Consultation on Proposals to Prevent Misuse in Situations of Workplace Harassment or Discrimination (Report, July 	  
2019) (‘DBEIS, Confidentiality Clauses’) 11; House of Commons Women and Equalities Committee, The Use of Non-		
Disclosure Agreements in Discrimination Cases (House of Commons Paper No 1720, Ninth Report of Session 2017–19, 5 
June 2019) (‘HCWEC, Use of NDAs’) 37.
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also advocated for the benefits of specific wording, as it would reduce any legal 

ambiguity. Employment lawyers commented that the use of standard settlement 

agreements and clauses “tweaked to fit the individual circumstances” would 

“reduce legal fees massively” by reducing the amount of time needed to go through 

agreements.287 

Our interviewees similarly called for template wording. Respondent Lawyer 1 said: 

I also think it was a bit of a missed opportunity with the Respect@Work guidelines 
that standard or suggested clauses [weren’t] actually developed. Because while the 
guidelines are good, they kind of still say, well, ‘these are all the things you should 
consider’ but then there weren’t template or guideline clauses in the guidelines 
that a lawyer could actually look at to see what it might look like. So I think lawyers 
fall back on what they’re used to and what their boilerplate clauses provide which 
usually is much more in line with the traditional non-disclosure agreement. 

In the UK, consultation respondents raised concerns were raised that legislating 

specific wording for NDAs would require frequent updates and could be constricting, 

considering the different types of settlement agreements.288 It was suggested 

by legal professionals and employers that guidance rather than legislation would 

provide the correct level of flexibility for drafting professionals.289 

Acknowledging these concerns about standard wording, the UK government 

committed instead to legislate the following drafting requirements:

• be clear and specific about what information cannot be shared and with
whom;

• contain agreements about acceptable forms of wording that the signatory
can use, for example in job interviews or to respond to queries by col-
leagues, family and friends;

• contain clear, plain English explanations of the effect of clauses and their
limits, for example in relation to whistleblowing.290

The government indicated it would work with the SRA, the Equality and Human 

Rights Commission, and the Advisory, Conciliation and Arbitration Services to 

produce suitable guidance for solicitors and legal professionals responsible for 

drafting settlement agreements (see further below)291. 

287	 Ibid.; House of Commons Women and Equality Committee, ‘Oral Evidence: the Use of Non-Disclosure Agreements 
in Discrimination Cases, HC 1720’ House of Commons (Web Page, 19 December 2018) Q48 <https://data.parliament.uk/ 

	 writtenevidence/committeeevidence.svc/evidencedocument/women-and-equalities-committee/the-use-of- 
	 nondisclosure-agreements-in-discrimination-cases/oral/94564.html>.
288	 DBEIS, Confidentiality Clauses (n 286) 11,;
289	 Ibid. 
290	 Ibid. 
291	 DBEIS, Confidentiality Clauses (n 286) 12.
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requested by a complainant.333 This must be a true choice that is deliberate, 
voluntary and informed. An example of a measures to effect this is the option 
or offer of independent legal advice, provided in accordance with best NDA 
practice as set out by government guidelines.334 Undue attempts to influence 
complainants to include NDAs are prohibited. Critical to giving complainants true 
choice is ensuring that they understand the obligation being negotiated, with many 
jurisdictions proposing and requiring that NDAs are drafted in plain English335.

• Applicant Lawyer 5 told us: when we have respondent lawyers who come from
huge law firms that are really business minded and they’re great advocates for
the respondents, when they come and send us an agreement that’s like 20 pages
and we’re cutting it down to 3 to make sure that our client understands each
clause, that’s a little bit of a battle…and I think people are understanding the
benefit in doing it now. It’s just really important, so people actually know what
they’re signing up to.

Another measure is to give complainants the opportunity to waive confidentiality in 

the future.336

• Support: measure provide that a victim survivor can disclose in order to rely on
their support networks, such as family and friends, or professional supports such
as therapists to allow them to better process the trauma of the harassment. This
form of disclosure has been protected broadly by limiting the use of pre-dispute
NDAs, and by express carve-outs in post-dispute NDAs.337 As discussed above,
many Australian practitioners now consider these carve-outs to be standard.

• Prevention: sexual harassment is reframed as a preventative issue for employers,
as has happened in Australia with the introduction of the Positive Duty. As well,
restrictions are imposed on NDAs that impact the health or safety of other
employees and public interest more generally for a range of unlawful conduct
including sexual assault, sexual harassment, harassment more broadly, and
discrimination at work and sometimes more broadly, such as in accommodation
or services.338 A common measure to achieve this is to prohibit confidentiality

333	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British Columbia CA, Ontario CA, Manitoba CA, Federal Canada,  
New Mexico USA, California USA, New York USA, Oregon USA, Rhode Island USA, Victoria AUS.

334	 Ireland
335	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British-Columbia CA, Manitoba CA, Ontario CA, New York USA. 
336	 Including Ireland, Prince Edward Island CA, Nova Scotia CA, British-Columbia CA, Manitoba CA, Ontario CA.
337	 Including Federal USA, Hawaii USA, Maine USA, Pennsylvania USA, Tennessee USA, Vermont USA, Virginia USA, Washington 
	 USA. 
338	 Including sexual harassment and discrimination: Ireland, New Mexico USA; harassment and discrimination: Prince Edward 

Island CA, Nova Scotia CA, British Columbia CA, Manitoba CA (recommendations to include abuse) California USA, New 
Jersey USA; sexual abuse at universities: Ontario CA, United Kingdom; harassment, violence or discrimination: Federal 	
Canada. , 
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7.5. Federal USA
On 7 December 2022, the Speak Out Act was passed380, the first federal law 

restricting the use of NDAs in the USA. The Speak Out Act regulates the use of 

both non-disparagement and non-disclosure agreements, and limits the judicial 

enforceability of pre-dispute agreements relating to disputes involving sexual 

assault and sexual harassment, but notably not disputes involving other forms of 

unlawful conduct, such as workplace discrimination. Unlike the Irish NDA Bill and PEI 

NDA Act, the focus is on pre-dispute agreements and not on those NDAs that have 

been agreed to after a dispute has occurred. Over half of US workers are thought to 

be covered by such agreements, with new employees often required to sign NDAs 

before starting in a role381. 

A number of individual states have moved to pass laws which explicitly bar 

the enforcement of confidentiality provisions in workplace sexual harassment 

settlements, and which regulate NDAs generally, including the following:

State Regulation of Non-Disclosure Agreements as of June 
2022

Arizona Prohibits the use of an NDA to prevent a victim from 

testifying in a criminal proceeding.
California Prohibits a provision in a settlement, including 

agreements relating to separation, that bars disclosure 

of information relating to any type of workplace 

harassment, discrimination or retaliation, but it requires 

that a formal legal complaint is made (a complaint to an 

employer would not be sufficient) in order to be invoked. 

If disclosure is restricted, specified wording required.382 

Hawai’i Prohibits employer from requiring employee to enter 

into an NDA concerning sexual assault or harassment 

at work as a condition of employment, and prevents 

employers from retaliating against employees for 

reporting such misconduct383. Prohibits use of NDA if 

NDA prevents a employee disclosing or discussing sexual 

assault or harassment.384 

380	 Speak Out Act, Pub L No 117-224, §4524, 2022 Stat 19401
381	 Natarajan Balasubramanian, Evan Starr and Shotaro Yamaguchi, ‘Bundling Employment Restrictions and Value 

Appropriation from Employees’ (2023) SSRN <https://dx.doi. org/10.2139/ssrn.3814403>.
382	 California Government Code § 12964.5, SB 331 (2021) Legislative Counsel’s Digest.
383	 A Bill for An Act Relating to Employment Practices, HB 2054, HD1 SD1, 30th Leg., Reg. Sess. (Haw. 2020).
384	 A Bill for An Act Relating to Employment Practices, HB 2495, HD1 SD1, 31st Leg., Reg. Sess. (Haw. 2022).
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State Regulation of Non-Disclosure Agreements as of June 
2022

Illinois Bans all non-disclosure and non-disparagement clauses 

in agreements between employers and employees.
Louisiana Prohibits the use of an NDA and payment of public 

funds to settlement terms for state agencies if the NDA 

prevents the employee from disclosing the underlying 

facts of the claim.385 
Maryland Does not include NDAs specifically but they are likely 

to be included in the voiding of any provision in an 

employment contract that waives any substantive right 

to a future claim of sexual harassment.
Maine Prohibits employer from requiring employee to enter 

into a contract of employment waiving rights to report 

or discuss unlawful employment discrimination at work. 

Prohibits the use of NDAs in settlement, separation, 

or severance agreements that limit victims from 

reporting, to testify or provide evidence to federal or 

state agencies or courts and prevent the disclosure of 

information relating to discrimination if the agreement 

expressly provides for separate monetary consideration 

for the NDA.386 
Nevada Banned NDAs from settlement agreements if the NDA 

restricts a complainant from disclosing information 

concerning a sexual offense.
New Jersey Prohibits enforcement of all NDAs relating to 

discrimination or harassment after 18th of March 2019.
New Mexico Prohibits private employer from requiring employee to 

sign an NDA or otherwise prevent disclosure concerning 

sexual harassment, discrimination, or retaliation at 

work. Confidentiality permitted for settlement amount, 

and victim details and facts about the claim if requested. 

Victims allowed to make permitted disclosure for 

judicial, administrative, or other proceedings as required 

by law.387 

385	 An Act to Amend and Reenact R.S. 42:342(B) and R.S. 44:4.1(B)(28) SB 182, 2019 Reg. Sess. (La. 2019).
386	   An Act Concerning Nondisclosure Agreements in Employment, LD 965, H.P. 711 (Me. 2022).>
387	 An Act Relating to Employment Law; Providing that Nondisclosure Agreements in Sexual Harassment, Discrimination o 

Retaliation Cases are Unenforceable, HB 21, 2020 Reg. Sess. (N.M. 2020) https://www.nmlegis.gov/Sessions/20%20		
	 Regular/final/HB0021.pdf.
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State Regulation of Non-Disclosure Agreements as of June 
2022

New York Requires that an NDA only be used if it is a complainant’s 

preference388 
Oregon Prohibits any NDA that prevents disclosure of sexual 

assault unless the complainant requests it.
Pennsylvania Prohibits employer from requiring employee to enter 

into NDA concerning sexual harassment as a condition 

of employment. Employee may voluntarily enter into 

NDA.389 
Rhode Island Prohibits employers from requiring employees to sign an 

NDA or otherwise prevent disclosure concerning alleged 

violations of civil rights or alleged unlawful conduct.390 
Tennessee States that an employer may not require an employee 

enter into an NDA concerning sexual harassment as a 

condition of employment after 15th May 2018.
Vermont Bans employers from asking employees to waive their 

rights concerning sexual harassment, with the legislation 

covering not just employees but everyone hired to 

perform work or services.
Virginia Prohibits employment agreements that conceal details 

relating to a claim of sexual assault, though the legislation 

does not address sexual harassment
Washington Prohibits employers from requiring employees to sign 

an NDA to conceal sexual assault or harassment

Table 2 comparative table of legislative NDA reform in the USA adapted from R.S.Spooner391

Due to the nature of NDAs, it is challenging to assess the efficacy of such reforms. 
One study in 2021 measured the impacts of laws in California, Illinois, and New 
Jersey that removed these pre-dispute NDAs by looking at Glassdoor employer 
reviews from both before and after the legal reforms.392 Broad NDAs were found 
to prevent workers from sharing their bad experiences at work, but not their good 
ones. Further, these kinds of NDAs made it harder for better employers to stand out 

and harder for workers to avoid bad employers.393

388	 NY Gen Oblig Law § 5-336 (2022).
389	 An Act Providing for Nondisclosure Agreements Relating to Sexual Harassment, HR 938, 2021-2022, (2021).
390	 <An Act Relating to Labor and Labor Relations – Fair Employment Practices, S 342, LC001065 (2023). 
391	 Adapted from a comparative table of legislative NDA reform in the USA compiled in DCEDIY, The Prevalence and Use of (n 

62) 21 based on the work of Spooner, The Goldilocks Approach (n 57); National Women’s Law Center, ‘State Workplace
Anti-Harassment Laws Enacted since #Metoo went Viral’ (Web Page, 19 October 2023) <https://nwlc.org/resource/state-	

	 workplace-anti-harassment-laws-enacted-since-metoo-went-viral/>. 
392	 Jason Sockin, Aaron Sojourner and Evan Starr, ‘Non-Disclosure Agreements and Externalities from Silence’ (2023) Upjohn 

Institute Working Paper 22-3650 (‘Sockin, Sojourner and Starr’) <https://ssrn.com/abstract=3900285>.
393	 Sockin, Sojourner and Starr (n 392) 45. 
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7.6. Victoria, Australia
In 2021, the Victorian Government established a Ministerial Taskforce on Workplace 

Sexual harassment to develop reforms that will better prevent and respond to sexual 

harassment in workplaces394. The taskforce recommended the government introduce 

legislative amendments to restrict the use of NDAs in resolving sexual harassment 

matters in Victoria, using the Irish NDA Bill and lessons from other jurisdictions. 

In July 2022 the government accepted the recommendation in principle, noting 

the complexity of NDAs and the need for significant further work on appropriate 

options for restricting NDAs before any legislative amendments were made. At the 

time of publication of this report, there have been limited public developments 

since the government’s response to the taskforce. The Victorian Trades Hall Council 

is advocating for legislative reform on this issue.395 

394	 Minister for Workplace Safety, Ministerial Taskforce on Workplace Sexual Harassment: Victorian Government’s Response 
to the Recommendations on How to Better Prevent and Respond to Sexual Harassment in Workplaces (Report, 11 July 
2022) <https://www.vic.gov.au/ministerial-taskforce-workplace-sexual-harassment>.

395	 We Are Union, ‘End the Silence! Let us Speak! End NDA Gagging’, (Web Page, 3 February 2023) <https://www.weareunion. 
	 org.au/no_more_workplace_cover_ups>.
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8. Conclusion
Sexual harassment is a gender violence issue. It affects one in three workers 
and women at higher rates. Even so, there is much we do not know and cannot 
know about prevalence and how these complaints are settled. This makes it very 
difficult to create change and offer adequate protections.

Because so much information about sexual harassment rests under confidentiality 
agreements and is not publicly understood, we cannot know how seriously employers 
assess liability and responsibility. We do not know how many settlements have been 
made and the amounts victim survivors exchange for silence.

Recognising the potential misuse of NDAs, the Respect@Work Council introduced 
the NDA Guidelines to help legal practitioners navigate resolution away from blanket 
confidentiality in pursuit of a victim-centric approach. Our research was conducted 
almost a year after the NDA Guidelines were published to better understand what 
is happening in practice and whether the NDA Guidelines have been an effective 
response to an identified problem.

Ten months on, our data shows that these principles are not utilised effectively in 
resolution practices. We have learnt that Strict NDAs remain a default resolution 
term for sexual harassment matters in Australia.

However, there is engagement with the principles in the NDA Guidelines but 
there is no uniformity in NDA approach by the profession. Some practitioners 
report that they have never settled a matter for anything less than complete 
confidentiality, while others consider it standard to include exceptions to speak 
to support people, or for confidentiality to relate only to settlement terms. 
Others tell us they must fight to achieve any variation to strict and broad NDAs.

Our research points to the significance of the individual representative’s advocacy, 
but acknowledges advocacy’s limit when historical practices are entrenched in the 
broader profession. When used properly, NDAs can be a useful tool to reach 

out-of-court settlements. However, we now know that many victim survivors and 
respondent clients do not receive advice on the scope of NDAs, signing terms they 
did not know were optional. This raises concerns as to whether such terms are 
enforceable, and whether such conduct meets legal professional standards.

It is our hope that this report can be used to continue the discussion about 
confidentiality and highlight the need for the more judicious application of NDAs, 
which over time may contribute to a greater culture of transparency and support 
victim survivors’ healing. This report is the foundation for further examination of 
NDA use in the profession and invites regular review to better understand practice 
over time. 
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or jointly by the parties regarding the matter.

The complainant is referred to as the ‘Person’ in the clauses below.

If Option 1 is chosen, the complainant should be made aware that disclosing matters 

relating to their complaint may give rise to other legal risks, such as defamation 

risks, where matters are disclosed that may harm the perpetrator/s or another 

person’s reputation. 

If Option 2 or Option 3 is chosen, the parties will need to discuss and agree on the 

scope of the confidentiality clause, including what matters can be disclosed and 

what matters are confidential. 

Option 1 - No confidentiality obligations
1.1	 No clause.

Optional agreed statement

1.1	 The Parties agree that a statement in terms consistent with the form set out 

in this clause may be made by [either of the Parties / the Person] to [other persons 

inside/other people outside the Organisation]. 

1.2	 [Agreed Statement] (Agreed Statement)

Drafting note: An agreed statement outlines what the parties are prepared to say 
about the matter on an agreed basis. It is necessary to tailor the statement to 
the facts and circumstances of a particular matter or dispute. For example, the 
statement could include an acknowledgement of the fact an allegation was made 
and was investigated, and any steps an Organisation is taking to improve its sexual 
harassment response and prevention framework. 

Where there are no confidentiality obligations, a statement inconsistent with the 
Agreed Statement will not breach the settlement agreement. 
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Option 2 - Confidentiality clause with limited 
disclosure on an unrestricted basis, with 
optional agreed statement:
1.1 The Parties agree [either of the Parties / the Person] will not to disclose to 

any other person, [Optional: for a period of X years/X months/until the end of 

employment]:

any settlement amount paid to the Person under this agreement;

Consider whether subclauses beyond (a) are necessary.

a. the terms of this agreement;

b. all negotiations leading to the signing of this agreement;

c. the existence of this agreement;

Further subclauses where complainant wants to speak about their experience without 
disclosing they complained about the Conduct, the identity of the perpetrator or the 
dispute itself. 

d. the fact that the Person is a complainant;

e. the perpetrator of the Conduct; and/or

f. the circumstances of a dispute between the Parties to the extent that they 

identify the Person,

but that no confidentiality obligations otherwise apply and that they may disclose 

the Conduct and [insert anything else that may be disclosed] to any other person. 

1.2 [Use if parties have agreed to limit the period of confidentiality] The Parties 

agree to extend the period of operation of subclause 1.1 on the subsequent request 

of the Person.

1.3 [Optional agreed statement clause (as above)]
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Option 3 - Confidentiality clause with certain 
permitted exceptions
1.1 Subject to clauses [reference permitted exceptions clauses at 2.1 and 3.1 below], 

the Parties agree [either of the Parties / the Person] will not to disclose to any other 

person [Optional: for a period of X years/X months/end of employment]:

a. any settlement amount paid to the Person under this agreement;

Consider whether subclauses beyond (a) are necessary.

b. the terms of this agreement;

c. all [matters, discussions and negotiations] leading to the signing of this

agreement;

d. the existence of this agreement;

Further subclauses where complainant wants to speak about their experience without 
disclosing they complained about the Conduct, the identity of the perpetrator, or the 
dispute itself

e. the fact that the Person is a complainant;

f. the perpetrator of the Conduct; and/or

g. the circumstances of a dispute between the Parties to the extent that they

identify the Person.

1.2 [Use if parties have agreed to limit the period of confidentiality] The Parties 

agree to extend the period of operation of subclause 1.1 on the subsequent request 

of the Person.

1.3 [Optional agreed statement clause (as above)] 

2. Permitted disclosure in certain circumstances by
all Parties

2.1	 Clause [reference to clause 1.1 above] does not apply where the relevant 

disclosure is:
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Essential inclusions

a. for the purpose of obtaining legal advice;

b. required by law or any legally binding order of any court, government,

semi-government authority, administrator or judicial body;

c. permitted by the express terms of this agreement;

d. permitted by the express prior written agreement from the other

party;

e. necessary to enforce the terms of the agreement;

f. of information that is available to the public generally (except as a

result of a breach of this agreement by the relevant Party seeking to

make the disclosure);

g. for the purpose of reporting an offence to a law enforcement agency;

Best practice inclusions

h. by the Person for the purpose of the Person seeking employment from

a prospective employer and to the extent of advising the prospective

employer, as applicable, that they raised a complaint of sexual

harassment with their former employer and/or that they left their

former employ in connection with the matters raised in their sexual

harassment complaint;

i. for the purpose of providing evidence to Parliament or a Parliamentary

Committee or law reform enquiry;

j. for the purpose of co-operating with a regulator, or a criminal

investigation or prosecution, whether or not the process is compulsory;

i. by the Organisation to an officer, employee, contractor or agent of

the Organisation who is required to be aware of the relevant information 

in order to discharge their duties and responsibilities, including without

limitation for the purposes of:

i. reporting internally and/or to the board of directors or a board

subcommittee;
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ii. monitoring reports of sexual harassment over time including routine

surveys and data capturing to understand any emerging risks or

systemic issues; or

iii. developing de-identified case-studies to inform organisational

learning about sexual harassment and providing a safe workplace;

j. by the Organisation to the Workplace Gender Equality Agency;

k. by the Organisation for the purpose of notifying an insurer or its auditors;

l. by the Organisation for the purpose disclosing the identity of the perpetrator

where there is a legitimate public or stakeholder interest;

m.	to defend against any claims made against the relevant Party, where this

agreement or the circumstances surrounding this agreement are relevant to

the claim;

n. disclosing information in respect of a workers compensation claim under the

Safety, Rehabilitation and Compensation Act 1988 (Cth) (or equivalent) or under

applicable superannuation legislation;

o. contained within data or information reported by the Organisation to a

government or statutory agency or authority in a manner that protects the

identity of the Person;

p. [other]

Drafting note: Any of the above disclosures to permitted third parties are also 
subject to that person being made aware of the confidentiality obligations contained 
in the settlement agreement. 

In the suggested list below, (a) to (g) are the essential persons the Person should 
be permitted to disclose to, and those from (h) onwards are optional best practice 
inclusions, which can be retained or removed as appropriate. 
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3. Permitted disclosure to certain people by the
Person

3.1 Clause [reference to clause 1.1 above] does not prevent the Person from expressly 

disclosing the matters set out in clause [reference to clause 1.1 above and specify 

particular sub-clauses as applicable] to:

a. the police;

b. a lawyer for the purpose of obtaining legal advice;

c. a tax advisor for the purpose of obtaining tax advice or financial advisor for

assistance with financial affairs;

d. a spouse, partner or immediate family member of the Person, provided

the person to whom the disclosure is made agrees to comply with the

obligation of confidentiality at clause [insert reference to clause in the

form of clause 1.1 above] prior to the disclosure;

e. a treating medical professional for the purpose of obtaining medical

treatment;

f. a treating mental health professional for the purpose of obtaining mental

health treatment;

g. the Australian Human Rights Commission or State or Territory discrimination 

body;

h. a workers’ compensation authority;

i. a workers’ compensation insurer;

j. an authorised representative of a registered employee association or

trade union, provided the representative agrees to comply with the

obligation of confidentiality at clause [insert reference to clause in the

form of clause 1.1 above] prior to the disclosure; and/or

k. [list of names of individuals and support persons



4. Post-employment confidentiality obligations

4.1 You agree that the terms of your employment that survive its termination will 

continue to operate in accordance with their terms (including, but not limited to, 

confidentiality). However, for clarity, your continuing confidentiality obligations in 

your employment contract do not stop you from making disclosures in accordance 

with [references to clauses 2.1 and 3.1 above].

5. Definitions

5.1 In this agreement:

a. Conduct means [brief description of the nature of the substantiated

conduct found to have occurred.]

b. Organisation means [name / description of company which employs /

engages the Person].

c. Person means the person who made the allegation/s regarding the

Conduct, being [description / name of person and their capacity, e.g. ‘

employee of X’ or ‘contractor to X’]

The model clauses in the Appendix to this report have been prepared in conjunction with Clayton 

Utz for publication as general information only and do not constitute legal, accounting or other 

professional advice. In receiving a copy of these model clauses you acknowledge and agree that the 

content in the model clauses is provided for general information purposes only and is current at the 

time of first publication and you acknowledge and agree that you will make your own independent 

assessment of the material in the model clauses. You also agree that you will engage and rely on the 

work of your own advisers in relation to your own, and your organisation’s, specific circumstances. 

To the extent permitted by law, both the University of Sydney and Clayton Utz exclude all liability for 

any loss or damage arising out of reliance on the content in the model clauses. It should be noted 

that the content in the model clauses reflects best practice and, whilst supported by the authors, 

may not be representative of the Clayton Utz partnership as a whole. The contents of this report is 

current as at 6 March 2024.
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