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Data

The ALRC asked stakeholders
what additional data should be
considered as part of this
Inquiry.
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Income Tax Assessment
Act 1997

Corporations Act 2001 |

Social Security Act 1991

Income Tax Assessment
Act 1936

Competition and
Consumer Act 2010

Veterans’ Entitlements
Act 1986

Offshore Petroleum
and Greenhouse Gas
Storage Act 2006

Customs Act 1901

Tax Administration Act
1953

Environment Protection
and Biodiversity
Conservation Act 1999
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When to define, and consistency and
design of definitions

The ALRC proposed a
suite of principles to
guide the drafting and
use of definitions.
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Definitions of ‘financial product’ and
‘financial service’

f- t h t . t t I Appendix C.6: The current definition of financial product Appendix C.7: The current definition of financial service
Define the terms consisten Y aCross — Frer e )

See the general definition in sTE3A See s TGEA

Is the fadility one through which a persen does one or more of the following:

Mskes a financial investment — see s 7638 Corem e
" » H . Other services
. Manages financial risk — see s 763C definition of “financial product

relevant Commonwealth Acts

2
3. Makes non-cash payments — see 763D{1), the exclusions in s 736(2) and .
any made under s 783D(2(ai) e Pt | |+ Deatinginafinan-| |- Providing a crowdfund- | |. Provide a
= 7668 cial product - sz D SRS EERa LI ‘superannuation
[ [ . l . [ Yes No s T66C and any - Atrustee company trustee service
- Making a market made providing a traditional —see s 788H
r e a e a e I I I O O I a C I a st for  financial under s 768C(7) trustee company service
: roduct - see -
I l l l l l l l See = 763E ks - Providing a cus- bt - i
[ todial or deposi- = 706A018) |
tory service - see
) o ° Ne Yes = TBEE + Provide a claims handling
and settling service — se=
s the facility excluded because it is not . § . .- -
a “financial product’ for the purposes of 15 the facility specifically a kind of G e under
P Purp financial product for the purposes of scheme —see ss 9 and s 765HZb
Chapter 72 e 76GA(4) L
- - [ - . Eo,.duc: ,(,mmm exclusion?
- ulations — see
ﬁ::r:;al - The list in 1. The listin s 764A(1)a}{1) SFTEG?\HM ol oy
Te5A{1Na}x)
product = 2 Any made under
5 TB4A(1)(m) or s TB4A(3) Do made .
under s T66C(7) or

s T66E(3) prescribe an
exclusion?

No

Accommodate varying scope of D

regulation without the need to vary the

Nota Any H .

financial made by ASIC under A H

. . . product = 785A(1)(z) S
Nota Nota

- Financial product financial Financial service financial

Fu

service service

. Corporations Act . Corporations Act
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Disclosure

The key proposal in this .. Top 20 fongest Pars nthe Corporatins Ac
area was to reframe the law - Part 7.9

to incorporate an outcomes-
based standardof = =
disclosure. 7
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Exclusions, exemptions, and notional
amendments

Remove powers to grant exemptions e
by legislative instrument, or to
notionally amend Chapter 7 of the Act

Create a sole power to create

With 106 instruments
modifying the Corporations
Act, the Act accounts for
30% of all instruments
made that modify an Act.

exclusions and grant exemptions for AR
Chapter 7 in a consolidated legislative /
Instrument
Consider the insertion of a power to
make ‘rules’ y
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Definition of ‘financial
product advice’

:;izﬁ,;;nfmafzgrﬁ;:;n of the regulation of financial product advice and EI I mlnate the Inte rm ed Iary COnCe pt
of ‘financial product advice’

Regulation of other . . .
g ‘Financial Product Advice’

‘Financial Services’ (retaining ‘general adViCe’ and

General

n
A ‘personal advice’
Regquirement to held AFSL | pog Ganeral Prohibitian p
(Pt 7.6 Div 2) [PL7.8A) advice of CUI’““iCl‘}:ﬂ
Prepar af n:d ct Licensing and authorisation wamings remumneration [4 . ]
Disclosure o Stalamants processes (Pt 7.6 Divs 4.6 ) (s 948A) (PLT.7A D 4) eCOU p e pe rsona a V|Ce rom
PL7.9 Div 2 5 hdiv G) General obligations of
P rrrrr I nnnnnnnnnnn Orders licansess (¥ o - - b) -
reson financial service’ given the
G S lI ant Fact Resincled lerms (55 Advic B
Shaels l L}l'.' 3n) 923A=0C) Ragulal t af ‘relevam " N . .
LI LU distinctive regulatory requirements
Special prc-'.'isi-:-ns relating to Client money rules, Provision Professional standards
Insurance . margin lending reporting and recond- of PDS (Pt 7.6 Div BA)
keeping coligations (Pt 7.9) Complance schemes (P17.6

S o More clearly convey the subject of

{Pt 7.6 Div 8 Subdivs B-C)

e regulatlon by renaming ‘general

Dngmng fﬂﬁ arrangement rules

S advice’
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Definitions of ‘retail client’ and

Figure 12.2: Suggested model for the ‘retail client’ definition

‘wWholesale client’
the financial service or Exclusion does not apply
product is provided for if the product is, or the
| he / \Ll aC aSked for Sta kehOIder | use in connection with — service relates to, a
a business that is not superannuation or RSA

a small business product

feedback on:

apply if the service is a
superannuation trustee
service

proposed amendments to the definition of | o | E—

if the product is, or the

‘retail client' ins 761G S re g

provided to a — product, or a general
i . . . . person as a retail insurance product
conditions or criteria for the ‘sophisticated |
the person is an apply if the service
: t ) t' - exempt trustee or RSA [ is the PFO\;iiSOi:f:):JLQSA
investor’ exception
the person is a the person is an exempt
sophisticated investor trustee or RSA provider

and the product is an
interest in a pooled
superannuation trust

provided by the trustee

a specific exclusion
applies

o Other exclusions as made
Retail client in delegated legislation

[ ] Wholesale client

[] Limitation on scope of exclusion
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Conduct obligations

Commissioner Hayne’s 6 norms of conduct:

* Obey the law;

* Do not mislead or deceive;

» Act fairly;

* Provide services that are fit for purpose;

* Deliver services with reasonable care and
skill; and

 When acting for another, act in the best
interests of that other.

Include norms in an objects clause

Clarify the ‘efficiently, honestly and
fairly’ obligation in s 912A(1)
Remove prescription in s 912A
Consolidate provisions concerning

unconscionable and misleading and
deceptive conduct
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SUBMIT YOUR QUESTIONS TO
financial.services@alrc.gov.au

Follow live tweets @AusLawReform
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Download Reflecting on Reforms — E-;I:{ﬁ’_@
Submissions to Interim Report A (FSL6) E%@

www.alrc.gov.au/publication/fsl6 [ [w]"

Subscribe to our mailing list: www.alrc.gov.au/subscribe-to-enews

Contact us at any time: financial.services@alrc.gov.au

Join the conversation:
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Twitter (@AusLawReform)
LinkedIn (@Australian Law Reform Commission)
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