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This status of judicial impartiality as a third order derivative concept is important to highlight 

in a discussion such as this, as its role is dependent upon those underlying functions and 

methods and is limited by them. The pursuit of ‘impartiality’ may undermine those values 

where it is too vigorously undertaken. Care must be taken to ensure that reforms – often well 

intentioned – do not unnecessarily diminish confidence and the performance of the judicial 

function. For example, it is not immediately clear that Australia has a significant issue with 

judicial impartiality in the Federal Courts system; advocating for significant reform may 

suggest that there is a greater problem than there actually is with the counter-intuitive effect of 

diminishing confidence. By highlighting the limited functional nature of impartiality, it can be 

easier to advocate for refinements in a manner that further core principles. 

The overarching principles provide a good means of furthering this approach of conceptually 

driven analysis, and are an appropriate means of framing this consultation. However, I would 

respectfully suggest that there are three overarching changes that could be made: 

1. Firstly, this conceptual framework should provide a touchstone that it referred to 

throughout all subsequent discussions and proposals. This framework essentially 

provides the normative values that will justify particular reforms and suggestions, and 

should be actively utilised for that purpose. For example, the many references in the 

paper to ‘judge-led’ processes should explicitly refer back to Principle 6; 

2. Secondly, the persuasive value of these normative statements would be advanced by 

bringing forward a substantive discussion and justification for each of the Principles. 

This would allow readers to understand the values and their significance when they are 

subsequently referred to, and should create a greater coherence to the analysis; and 

3. Thirdly, the discussion would benefit by expressly stating how these Principles will be 

utilised in the subsequent analysis – outlining for the reader their significance in 

framing and informing subsequent discussion.  

In terms of the specific Principles, there are a number of relatively minor suggestions that may 

strengthen the overall analysis.  

Principle 1: Litigants have the right of equal access to a fair hearing by an impartial judge. 

 

Firstly, the value of having ‘the right of equal access to a fair hearing by an impartial judge’, 

as expressed in Principle 1, is a value that extends beyond the concerns of the immediate 

litigants. While the triadic form of judicial dispute resolution undoubtedly depends upon 

determination by an independent and impartial judge,2 that value is not confined to the concerns 

of the immediate litigants. Judicial dispute resolution is a public good,3 and there is a public 

interest in ensuring that judges are, and are seen to be, impartial.  

The institutional nature of the judiciary means that this public interest is present even in the 

discrete dispute specific role of the judicial function. Not only does the broader social 

legitimacy of a given decision depend upon perceptions of impartiality, but the ongoing 

capacity of the institution to discharge the broad dispute resolution role depends upon an 

ongoing and visible commitment to impartiality. Cases such as Caperton4 (where a litigant 

 
2 Alec Stone Sweet, ‘Governing with Judges: Constitutional Politics in Europe’ (Oxford University Press, 2000) 

p11; McIntyre (n1), 45 
3 The view of judicial resolution as a public good is developed in the decision of the UK Supreme Court in see R 

(on the application of UNISON) v Lord Chancellor [2017] UKSC 51 [66]–[71]. 
4 Caperton v A T Massey Coal Co, 556 US 1 (2009). 
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provided significant funding to the re-election campaign of a judge hearing that litigant’s case) 

cause ongoing damage to public confidence in the judicial system – even where the damage in 

a specific case is remediated.   

This broader social interest in the impartiality of a judge in any given dispute is even more 

acute in the governance aspect of the judicial function. In this context it is vital that all observers 

– subsequent litigants, practitioners, other judges, academics, members of the public – have 

confidence that the case has been heard by an impartial judge providing a fair hearing. The 

normative authority and legitimacy of a judgment will be fatally undermined where there is a 

reasonable apprehension of partiality even where the parties themselves do not raise the issue.  

While our adversarial processes give paramountcy to the litigants in controlling the processes 

whereby impartiality is policed, it is erroneous, therefore, to suggest that impartiality is only a 

concern for litigants. Rather, the right of equal access to a fair hearing by an impartial judge is 

a right in which litigants and society more generally have an interest, and any consideration of 

judicial impartiality must recognise the legitimacy of those broader interests in any analysis. 

Principle 2: The legitimacy of the courts depends on judicial impartiality. 

 

Similarly, Principle 2 could be strengthened by highlighting the broader interest of the 

judiciary in maintaining a reputation for impartiality. As currently phrased, Principle 2 

highlights only the actuality of judicial impartiality (‘the legitimacy of the courts depends on 

judicial impartiality’) rather than the additional legitimate concern in the perception of 

impartiality (‘the legitimacy of the courts depends on judicial impartiality … and the 

institutional reputation for judicial impartiality’). This need to ensure broader reputation for 

judicial impartiality and independence is, of course, well recognise in the legal doctrine.5 

However, there is value in explicitly recognising its significance in these statements of 

principle, particularly as this would validate reference to those broader reputational interests in 

subsequent discussions.  

 

Principle 3: Institutional structures must support judicial impartiality. 

 

Principle 3 illustrates the value of providing a short explanatory note of each Principle. As a 

judicial theorist I recognise the work that Principle 3 does in highlighting the dependence of 

dispute specific measures of judicial impartiality upon broader structural issues – including 

upon concepts commonly referred to as concerns of ‘judicial independence’. However, many 

of these connections and dependencies are not immediately apparent in the language used.  

Given that significant matters of scope and legitimacy of inquiry depend upon this connection, 

there is in my mind real value in explicitly drawing out these dependencies. This is particularly 

so given that the conceptual foundations for Principle 3 are so strong and persuasive: by 

making those connections explicit the persuasiveness of the asserted Principle 3 becomes much 

stronger.  

 

Principle 4: Processes addressing issues of judicial bias should be transparent 

 

Principle 4 is, on its face, unobjectionable. However, its current form assumes a number of 

values that are not otherwise made explicit, and which would benefit from being made so. 

 
5This distinct requirement for the demonstrability of justice is, of course, captured in that oft quoted aphorism  

‘that justice should not only be done, but should manifestly and undoubtedly be seen to be done. R v Sussex 

Justices; ex parte McCarthy [1924] 1 KB 256, 259 (Lord Hewart). 
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Transparency matters because of its effect on public confidence in the judicial system and that 

broader value of the reputation for impartiality. To the extent that shifting public appreciation 

of transparency increasingly demands demonstrability of process in public decision making, 

this value may arguably justifies reforms even if exiting mechanisms adequately respond to 

discrete instances of alleged impartiality.  

 

However, if concerns of transparency are to justify, even partially, such proposals it is 

necessary that the value of transparency is itself justified within the broader framework of 

Principles. For example, by highlighting the direct public interest in having actual impartiality 

in all cases (suggested changes to Principle 1) and the significance of public perceptions of 

transparency (in suggested changes to Principle 2), Principle 4 can be seen to flow from the 

earlier Principles. Similarly, by showing the interconnectedness and interdependency of the 

judicial role as illustrated by Figure 1, the significance of transparency and its impact upon 

public confidence become more apparent.  

 

Principle 5: Reforms to procedures on judicial bias must be sensitive to access to justice and 

efficient court processes 

 

Again, significance of Principle 5 is clear and its expression necessary. Principle 5 illustrates 

the value of articulating a model of judicial impartiality that highlights its value as a limited 

and derivative concept that operates as part of a larger schema of the judicial function. In such 

a model it is entirely unobjectionable that the pursuit of judicial impartiality is constrained by 

other principled values – including access to justice, efficiency and institutional integrity.  

 

The value of expressing the purposes and interrelationships of the Principles, as discussed 

above, is that it makes such dependencies clear and explicit.  

 

Principle 6: Judicial independence requires reforms to be judge-led 

 

Principle 6 expresses a foundational premise in the design of any response to concerns of 

judicial partiality. While judicial impartiality is a derivative concept, it is one that goes to the 

heart of the judicial function. Its operation and realisation must be left to the judiciary – and be 

for the judiciary to adopt in light of changing social expectations – as the alternative would be 

to introduce a structural weakness into the judicial systems that could be exploited in an attempt 

to improperly influence judges.  

 

The significance of this principle, and its foundation in history, judicial theory and 

constitutional practice, are worth explicitly setting out this discussion. As highlighted above, 

there are a number of proposals in this Consultation Paper that implicitly depend upon 

Principle 6. By clearly setting out the rationale and justification for Principle 6 early in the 

discussion, and by explicitly referencing it in later contexts, those proposals will become more 

persuasive.  

 

PART II: TRANSPARENCY OF PROCESS AND LAW 
 

Irrespective of all other reforms, our Federal judicial system generally – and the manner in 

which it regulates judicial impartiality in particular – will be enhanced by moves to increase 

the transparency and public understanding of these systems. 
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likelihood of success of particular propositions and, potentially, cases. This is not a flaw in the 

system. It is the system. Judicial decision-making locates the human agent at the core of the 

process, I have previously described this as requiring the judge to aspire to both the structured 

rationality of Judge Machine and the responsive wisdom of Justice Solomon.20 Judicial 

decision-making necessarily, and in all cases, involves a degree of evaluative discretion upon 

which reasonable minds will differ. The identity of the judge matters.  
 

It follows that the rules and procedures regarding judicial recusal and disqualification should 

not allow the parties to engage in ‘judge shopping’ to avoid a judge they feel is insufficiently 

likely to be favourable to them.21 Institutional decisions should operate to assign the sitting 

judge, and these should only be altered in exceptional circumstances.  
 

Should the procedures regarding judicial disqualification allow too easily the ready referral of 

all applications to an independent duty judge, there is a real risk that parties will make 

unmeritorious applications on the possibility of avoiding a perceived unfavourable judge. 

Indeed, the perception that they could do so is itself a troublesome institutional risk inherent in 

such a model.  
 

In Australia, as in most common law jurisdictions, we have no equivalent principles of the 

‘lawful judge’ principle seen in Germany and similar jurisdictions,22 whereby rigid procedures 

exist to allocate a judge to a particular case. Instead, Australian courts adopt a pragmatic 

approach largely dependent upon discretionary choices of the head of jurisdiction, which in 

turn allows many informal opportunities to minimise the risk of a bias through a range of 

administrative practices.23 This is representative of much of the Australian approach to judicial 

impartiality protects: they depend upon the integrity and judgement of the relevant judicial 

officers, rather than formal procedures and prescriptive norms.  

 

This is not a defence of the status quo, but rather an attempt to highlight several initial 

considerations that should inform any discussion:  

 

• The identity of the judge matters, and may legitimately affect the outcome;  

• It follows that it should be relatively difficult to remove a judge seized of the matter;  

• Our current system is skewed towards reliance upon judicial discretion and integrity, 

rather than formality and prescription. 

 

The relevant Background paper sets out some of the key arguments for (JI2.4) and against 

(JI2.22-29) the current system. Unfortunately, it is very difficult to empirically determine 

whether the current systems are working well or not. In the absence of such evidence, there is 

 
are given when the judge has muddled the pass-word and the wrong door opens. But we do not believe in fairy 

tales anymore’: Lord Reid, ‘The Judge as Lawmaker’ (1972) 12 The Journal of the Society of Public Law Teachers 

22 
20 McIntyre (n1) p87-9 
21 Re JRL; Ex parte CJL (1986) 161 CLR 342, 352. 
22 Article 101 of the German Basic Law states that “No one may be denied the jurisdiction of his lawful judge”. 

This has been interpreted to mean that, in a formal sense ‘in each individual case no judge other than the one to 

whom the case was allotted by the general procedural norms and the organizational plans of the court can act upon 

or decide the case’, subject to certain limitations to ensure appropriate impartiality: Sigmund A. Cohn, Judicial 

Recusation in the Federal Republic of Germany (1973) 3(18) Georgia Journal of International and Comparative 

Law 18, 30 
23 Gabrielle Appleby and Stephen McDonald, ‘Pride and Prejudice: A Case for Reform of Judicial Recusal 

Procedure’ (2017) 20(1) Legal Ethics 89, 92. 
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the legitimacy and integrity of the proceedings – and of the broader institution itself – but the 

only ready mechanism available to the parties may be impartiality mechanisms.  

 

There are cases where the waiver principle is an appropriate means of balancing ideals of 

impartiality with the effective operation of the systems, perhaps most obviously where the 

judge identifies a relationship threat and outlines a willingness to recuse themselves. There, 

where the parties make an explicit and considered decision, one that does not place them in any 

jeopardy either way, it seems eminently appropriate that they be bound by that decision. The 

issue of implied waiver is far less clear cut. The aversion to a tactical decision not to raise a 

partiality concern36 is understandable, but nor should a parties be placed in the invidious 

position of being forced to bring an application where doing so is likely only to further 

antagonise the judge.  

 

If impartiality is a systemic concern, inherent in the very core of the notion of the judicial 

function, the efficacy of protection mechanisms should not be dependant – and indeed should 

be protected from – tactical decision making on the part of litigants. To the extent that the 

current waiver rule operates to force litigants to engage in such tactics, balancing the risk of 

antagonising a judge against the risk of losing a ground of appeal, then it should be reformed.  

 

Such reforms could take several forms. For example, it could be that the capacity to bring an 

application for recusal is reimagined as a duty: Once the party has sufficient knowledge of the 

relevant facts that may create an apprehension of bias they have a duty to bring an application. 

Such an approach reduced the potential for tactical decision-making and antagonising the judge 

by bringing the matter forward for examination. Alternatively, there could be a variation of the 

standard required for implied waiver, so that a party is prevented from raising the matter on 

appeal only in limited circumstances (to avoid the tactical decision-making described above) 

Issus with rule – make tactical decision – not taken as acceptance of behaviour 

 

The argument that the common law on waiver is, at least for Federal Courts,37 modified by 

operation of the Constitution38 is an attractive one. Certainly, it is important to highlight – as I 

do in my reformed Principles 1 and 2, that there is a critical public good involved in litigation 

that needs to be balanced against the discrete interests and values of the litigants. As the UK 

Supreme Court recognised in Unison judicial dispute resolution serves a public good and is not 

simply a publicly funded form of private dispute resolution.39 The implications of this are 

profound, and as relevant to issues of impartiality as to access to justice.  

 

The impact of a judicial decision extends greatly beyond the interests of the immediate parties. 

Not only does the decision operate as part of a broader system of legal norm enforcement and 

creation, the efficacy of the decision in finally resolving the dispute will depend upon broader 

acceptance of the legitimacy of the decision and the institution. Where a judgment is tainted by 

 
36 Vakauta v Kelly (1989) 167 CLR 568, 572 (Brennan, Deane and Gaudron JJ). 
37 It is worth noting that as this argument emanates from a concern about protecting the ‘essential elements in the 

performance of judicial functions’ [Campbell and Lee (n31) p172], it may well be that such reasoning would 

extend to State courts in light of  developments related to Kable v Director of Public Prosecutions (NSW) (1996) 

189 CLR 51. In particular, if the operation of the waiver rule was to allow a clearly partial judge to adjudicate a 

case, it is entirely conceivable its operation would ‘substantially impairs the [State] court's institutional integrity’ 

such that it would be ‘incompatible with that court's role as a repository of federal jurisdiction.’ [to quote the well-

accepted distillation of the Kable principle in Attorney-General (NT) v Emmerson (2014) 253 CLR 393, 424 [40] 

(French CJ, Hayne, Crennan, Kiefel, Bell and Keane JJ)].  
38 Campbell and Lee (n31) p172.  
39 see R (on the application of UNISON) v Lord Chancellor [2017] UKSC 51 [66]–[71] 



McIntyre Submissions,  

ALRC Review of Judicial Impartiality (2021) 

21 | P a g e  

 

a reasonable apprehension of bias, that taint will infect all subsequent uses of that decision. 

Further, it risks perpetuating a view that the judiciary operates in a manner that supports vested 

interests and scheming litigator, profoundly undermining confidence in the integrity of the 

system.  

 

To the extent that the waiver rule operates to promote a ‘private good’ conception of the judicial 

function, and undermines broader systemic values, it risks unduly damaging confidence in the 

judiciary and should be reformed. The extent and mode of such reforms should reflect, 

however, a coherent and consistent approach to judicial impartiality.   

 

PART V: SUPPORTING JUDICIAL IMPARTIALITY 
 

As is apparent from the overarching scheme outlined in Part I, judicial impartiality needs to be 

understood the context of related systemic judicial structures and objectives. In particular, the 

concept of ‘judicial impartiality’ is itself an amalgam of dispute-specific and systemic 

concerns. The overarching purpose of judicial impartiality is to ensure that judges decide cases 

according to the proper and acceptable judicial method and are not influenced to diverge from 

that decision by extraneous considerations. Such considerations can take arise from both the 

discrete circumstances of the case, and from general systemic circumstances (see Figure 3). To 

ensure that judges are capable of consistently and demonstrably deciding in a proper and 

acceptable manner it is necessary, therefore, to consider the broader structural aspects 

necessary to ensure judges are free from potential bias. Such analysis generally occurs under 

the rubric of ‘judicial independence’ but conceptually represents a structured form of protecting 

judicial impartiality.40  

 

An inquiry into judicial bias must, therefore, properly also consider existing structural practices 

that can operate to introduce potential biases and distortion in the operation of the judicial 

system. It also must bear in mind the related concepts of judicial accountability, both in the 

internal and external form.  

 

This value of internal accountability, and the habitualised aspiration for personal judicial 

integrity, is fundamental to practical realisation and efficacy of any mechanism designed to 

protect judicial impartiality. As outlined above, almost all aspects of the mechanisms of 

impartiality involve elements of judicial discretion and judgement, where the judge is expected 

to engage in a high degree of introspection. This demands a degree of humility and capacity to 

recognise the feasibility of one’s own decision-making that depends upon the personal ethics 

and integrity of the judge. No system of judicial administration can remove this informal and 

largely invisible role, but it can be supported and encouraged.  

 

Judicial appointments and judicial diversity 
 

The relationship between appointments mechanisms and judicial impartiality are well 

articulated in the Consultation Paper. So long as appointment processes remain obscure and 

secretive, concentrated purely in the hands of politicians in the exercise of inscrutable 

discretion, a perception – if not a reality – will be that some judges will be appointed on grounds 

other than their integrity and capacity as excellent judges. This can be catastrophic for public 

 
40 See McIntyre (n1) 161-2 
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Commission would be to focus more on matters of coordination, education and advocacy for 

the support of judicial institutions, and less on mattes of judicial discipline. The form of such 

a body, its composition and lines of accountability and responsibility are all matter that would 

require further consideration.   

PART VI: COLLECTION, ANALYSIS, AND REPORTING OF DATA 
 

Finally, and this is a point that bears repeating, it is not at all clear that there is a ‘problem’ with 

judicial impartiality in this country. Outside a small number of high-profile cases of judicial 

misconduct that have garnered ongoing media attention, the issue of impartiality and bias does 

not appear to be systemic problem in our judiciary. While we should never take the integrity 

of our judicial system for granted, and should be alert to opportunities for refinement and 

ongoing improvement, there is a real potential for harm to public confidence if we obsess over 

an apparent, rather than real, problem. As Onora O’Neil famously argued in her Reith Lecture, 

our public institutions are like plants that ‘don’t flourish when we pull them up too often to 

check how their roots are growing’; our institutions cannot thrive ‘if we constantly uproot them 

to demonstrate that everything is transparent and trustworthy.’50 It is vital to bear this 

admonishment in mind in designing any system to ‘prove’ or ‘demonstrate’ the impartiality of 

our judicial system. Data can usefully demonstrate the integrity of the system, but observation 

and measurement is never neutral.  

 

One risk, over and above the impact upon public confidence, is that measurement can alter 

behaviour in ways that are unpredictable. One of the reasons that judicial performance 

evaluation has been so controversial,51 is that there is a tendency for the measurement of 

judicial outputs to increase the apparent significance of judicial efficiency.52 It is not always 

the case that what is measurable is important.53 This is particularly so for judicial work.54 

Empirical research on judicial decisions can help reveal trends that might otherwise remain 

hidden or underappreciated, and to confirm or contradict assumptions of judicial behaviour that 

might otherwise go unchallenged. The capacity of hard data to help cut against bias and shift 

entrenched positions is particularly significant given the normative consequence of judicial 

decisions makes the written judgment as much an act of advocacy as an act of accountability 

and illumination.55  

 

 
50 Onora O’Neil (2002). A question of trust: Reith lectures 2002 (Lecture 1). http://downloads.bbc. 

co.uk/rmhttp/radio4/transcripts/20020403_reith.pdf, 6  
51 For example, concerns over the potential impact of a study about judicial performance evaluation upon judicial 

independence in Canada forced to Canadian academics to twice abandon well-conceived empirical studies into 

the feasibility of judicial performance evaluation of Canadian Federal: see Troy Riddel, Lori Hausegger & 

Matthew Hennigar, ‘Evaluating Federally Appointed Judges in Canada: Analysing the Controversy’, (2012) 50 

Osgood Hall Law Journal 403 
52 See Joe McIntyre, ‘Evaluating Judicial Performance Evaluation: Theory, Purposes and Limits’ (2014) 4(5) 

Oñati Socio-Legal Series 898; JJ Spigelman, ‘Seen to be Done: The Principle of Open Justice – Part I’, (2000) 74 

Australian Law Journal 290; JJ Spigelman, ‘Seen to be Done: The Principle of Open Justice – Part II’, (2000) 74 

Australian Law Journal 378 
53 William Bruce Cameron, Informal Sociology: A Casual Introduction to Sociological Thinking (Random House, 

1963) 13 (observing that ‘not everything that counts can be counted’). 
54 See J J Spigelman, ‘Measuring Court Performance’ (2006) 16(2) Journal of Judicial Administration 69, 70; 

James Allsop, ‘Courts as (Living) Institutions and Workplaces’ (2019) 93(5) Australian Law Journal 375. See 

also Lane (Trustee), in the matter of Lee (Bankrupt) v Commissioner of Taxation (No 3) [2018] FCA 1572 [10] 

(where Derrington J rather unusually remarks within his reasons that ‘the current public zeitgeist … emphasises 

the temporal aspects of the production of judgments rather than their quality, utility or effectiveness’). 
55 See Joe McIntyre, The Judicial Function (Springer, 2019) 272–4.  
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of jurisdiction to invite reflection upon the part of the judge. Such statistical patterns may be 

explicable on other grounds, or they may help the judge to identify a subconscious bias of 

which they were unaware. This mode of use will only be acceptable where there is a high level 

of trust, respect and collegiality within that particular court. 

 

Again, it may be that the adoption of well-designed digital systems will allow the fast, accurate 

and unobtrusive capture of a wide range of data, some of which may be analysed to reveal 

patterns such as that discussed above. However, any form of ‘judicial professional performance 

management’ needs to be carefully and respectfully designed, and not fall into the traps that 

beset many efforts to roll out Judicial Performance Evaluation systems. 

 

I note that while I have undertaken some limited empirical work, this is not my area of expertise 

and there are highly trained experts in this country far more alert to the risks of research bias 

and the importance of project design to ensure the integrity of any data. Such experts should 

be consulted before any systematic initiatives to gather judicial impartiality data are 

undertaken.  

 




