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ALRC – Family Law System Review - Submission

The role and objectives of the family law system

Question 1                    What should be the role and objectives of the modern family law system?

FIN Qld (Tsv) agrees with the Academic scholarship as noted at 38 of the Issues Paper that a modern family law system has a number of key functions, including advancing the safety, healthy development and economic support interests of children, protecting adult rights to physical safety and equitable distribution of resources, and regulating the processes for resolving post-separation problems to ensure they are affordable and cost-effective.

Parenting

Question 14                 What changes to the provisions in Part VII of the Family Law Act could be made to produce the best outcomes for children?

Question 15                 What changes could be made to the definition of family violence, or other provisions regarding family violence, in the Family Law Act to better support decision making about the safety of children and their families?
The law clearly states that the best interests of the child must be the court’s ‘paramount consideration’ and then in 2012 the Act was amended requiring the courts to give greater weight to the need to protect children from harm.  Included in the additional factors that the courts must consider was whether family violence involving the child or a member of the child’s family was occurring.  

It seems that in far too many cases involving allegations of domestic violence and child sexual abuse  Judiciary Officers in the Family Law System have been subjecting children to further harm by forcing them to live with their abusive fathers and subjecting their protective mothers to very limited supervised visits with their children.  

As an organisation FIN QLD (TSV) has sometimes struggled to explain to some mothers why the legal system, that is funded by the tax payers to make decisions that hold as paramount ‘the best interests of the child’ and act to protect the child from the harm of domestic violence and child sexual abuse, then places the child with the alleged perpetrator.  When the mothers look to us and ask “Why? How did this happen?” we are at a loss to answer them as it doesn’t make any sense to us either.  

How do you explain to a mother that even though the father of the child subjected her to many years of domestic abuse, including such things as rape and non-lethal strangulation, he has full custody of their children and she now only has limited access to her children?  There are no words that can possibly explain decisions such as these.
Such decisions demonstrate how women survivors who have been entrapped at the personal level are then oppressed in the public arena by professionals.  This oppressive and disrespectful treatment of women survivors adds many layers to the complexities that they are already trying to overcome.  
Is it any wonder then that some mothers are taking their children into hiding?  Some mothers obviously feel that they have been left with very little alternative.  Following on from their ordeal in the Family Law Service they perceive that ‘stealing’ their own children is the only way they can protect their children from being subjected to further psychological and/or physical harm.  Mothers take this action knowing that if they are found they will be convicted of the crime of ‘stealing their own children’ because a male Judicial Officer made a decision, based on a report written by a family report writer and supported by an Independent Children’s Lawyer, none of whom have been required to, nor have they instigated off their own bat to undertake any training in regards to the complexities of domestic and family violence nor child sexual abuse.  There has been no requirement that these Family Law Service professionals have an understanding of the complex nature of these issues even though allegations involving these crimes against family members have been raised as great concerns within the Family Law Service for the past four-five decades.  It is the understanding of FIN QLD (TSV) that far too many such flawed decisions have been made within the jurisdiction of the Family Law Service; and, the poor mothers have been unable to appeal the decisions due to the high costs involved.

FIN QLD (TSV) concurs with Bravehearts and believes that the State/Territory and Federal Governments have abrogated their duty of care to the safety and human rights of Australian children.  A Royal Commission into the Family Law Systems of Australia is not only possible but necessary if the injustice is ever to stop and these hundreds of children are rescued from the dangerous and damaging circumstances they continue to endure. 

The Future – post Review of FAMILY LAW SERVICE (FLS)
FIN Qld (Tsv) agrees with the recommendations made in the Bravehearts’ Paper on the Family Law System named ‘Abbey’s Project’ (2016) as noted below:

· The Family Law Act 1975 (Cth) should be amended to include the Convention on the Rights of the Child as a schedule to the Act. This will allow decision makers to reference all parts of that Convention and apply the Convention’s principles when making decisions. 
· Clarification around ‘unsubstantiated’ and where evidence of sexual harm does not meet the criteria to meet standards in the criminal justice system, a professional opinion is sought on the likelihood of whether the child has been harmed. 

· Where the Court makes a finding of unacceptable risk as it relates to child sexual assault, this should result in cessation of contact as a starting point. 

· This position can be rebutted to a position of independently supervised contact and then unsupervised when the child is considered to be no longer at risk (an assessment made by an independent, qualified and experienced expert and supported by relevant reports and information from related bodies), and the alleged perpetrator has agreed to and undergone relevant assessments. 

· Where a person has convictions for child sexual assault offences: 

· If the offence/s are against the subject child, there should be a non-contact order given. 

· If the offence/s are against other children, there should be a supervised only contact order. 

· Protective parents should not be discouraged from raising disclosures or concerns about the risk to their child. The Family Law System must not have jurisdiction to make Orders that place restrictions on a child attending appointments with a qualified/registered medical practitioner, counsellor, or psychologist in relation to disclosures of child sexual assault, abuse or for any other reason unless a notification of suspected child abuse stemming from over-servicing is made by such practitioner.  Protective parents should be provided with specialised support when disclosures or concerns are raised, including, where necessary, whistle-blower processes. Standardised reports should be considered. 

FIN Qld (Tsv) further supports the recommendations by Bravehearts regarding amending the guidelines for Independent Child Lawyers (ICL) conduct in the Family Law System to ensure the true representation of the child’s best interests. Amendements should include the following: 

· The ICL should provide explanations to children about the legal process that they are involved in.

· In the absence of a Child Advocate the ICL should act as the Child’s Advocate in every sense in regards to the legal process.

· The ICL is required to represent the child in the FLC and should be able to be cross examined in the Court. 

· The ICL should support the best interests of the child and ensure that the child’s voice is being heard, unfiltered. 

· The ICL as child’s advocate should be an individual with qualifications and training in child development, child sexual assault, child trauma and child abuse. 

· The ICL as child’s advocate should have a minimum of four face to face meetings each of no less than an hour with the child. The cost of this should be borne by the Court. 
· The ICL should provide the Court with all reports and information pertaining to that child (including counselling, school, child care etc.)
FIN QLD (TSV) supports proposed reforms to the decision-making framework in Part VII and to the Act’s definition of family violence as outlined at 133 of the Issues Paper as noted below: 

· enact requirements that a risk assessment for family violence be undertaken upon a matter being filed and at each hearing or court event and that findings of fact be made about allegations of family violence as soon as practicable after proceedings are filed;  
· amend the best interests of the child checklist to more clearly prioritise the protection of children from physical or psychological harm; 

· include abuse of process as an example in the definition of family violence; 

· provide a separate dedicated pathway for decision making in cases involving family violence; 

· remove the presumption of equal shared parental responsibility and the language of equal shared time from Part VII; and

· provide a simplified decision-making framework for determining interim parenting matters.

In addition FIN QLD (TSV) proposes that all staff associated with the Family Law Systems adopt Mandel’s Continuum of Domestic violence Practice (2015) which provides a framework with the potential to transform systems that are “domestic violence destructive” to ones that are “domestic violence proficient”. Rather than compounding the oppression already experienced by women and children survivors in the private realm, domestic violence proficient systems seek to partner with women; hold abusive fathers accountable; promote equal parenting standards; and attend to multiple risk factors that may sit alongside domestic violence.”  This Framework attends to and highlights the risks posed to women and children survivors of domestic violence through their involvement with the system and hold to account risks posed by the system through its use of tactics such as male privilege; threats to remove children; coercion and threats; minimising, denying, and blaming; and misaligned policies and practices.  FIN QLD (TSV) believes this is a necessary first step in reimagining the family law system in order to help women and children journey away from domestic violence.  (Heward-Belle et al 2018 p145)
Integrated services and partnerships

Question 31                 How can integrated services approaches be better used to assist client families with complex needs? How can these approaches be better supported?
One of the essential elements of collaboration is the development of a shared understanding of the problem that is being addressed by the collaboration. Efforts to enhance service integration need to address both cross-jurisdictional legal barriers and to build common understandings of post-separation domestic violence.  Laing, Heward-Belle and Toivonen’s (2018) article titled ‘Practitioner Perspectives on Collaboration across Domestic Violence, Child Protection, and Family Law: Who's Minding the Gap?’1 identifies competing discourses of what constitutes and how best to respond to domestic violence as noted below: 
“Perhaps one of the biggest gaps between the child protection, domestic violence, and family law systems lies in the key discourses about domestic violence that underpin their practice. Domestic violence services, based in feminist perspectives, understand domestic violence as a gendered pattern of coercive, controlling behaviours 2 by men aimed at exerting power and control over their female partners. From this perspective, it is questionable that a man who abuses his partner can also be a “good” father, given the impacts on children of living with coercive control and abusers’ parenting, which is characterised by a sense of entitlement, authoritarianism, and undermining of mother–child relationships. 3  Practice based in this discourse emphasises working in partnership with women, supporting their protective efforts and respecting their autonomy by avoiding interventions that mimic the dynamics of coercive control.” 4 
“Historically, the discourse of maternal “failure to protect” 5 has dominated child protection practice. In this discourse women are held accountable for protecting children from exposure to domestic violence, and the solution has been narrowly defined as separation from the violent partner. Practices based in this discourse have often entailed coercive responses that threaten removal of children from women’s care unless they follow the practitioner-defined solution of separation, with no support and advocacy that could assist them to achieve safety for themselves and their children.”6 

“Historically in the family law system, a dominant discourse has been about the importance of avoiding children’s exposure to conflict between separating parents. As a result, “[i]n general, family court professionals prefer not to focus on the past, find fault or assign blame, interfere with parents’ civil liberties, make restrictive court orders, or exclude one parent from the child’s life”.7  In this discourse, women who seek to protect themselves and their children from ongoing exposure to domestic violence through limiting contact or opposing shared parenting are easily positioned as obstructive participants at best, and as mendacious and vengeful at worst.” 8 
The above academic analysis of the competing discourse for domestic violence highlights that it is only the feminist approach to domestic violence that has historically and is currently holding the perpetrator to account for his coercive and controlling behaviour towards the protective parent and her children.  In order to have true collaboration between the relevant services there needs to be a common understanding of what constitutes domestic and family violence and how best to respond to it.  
As noted in Heward-Belle, Laing, Humphries and Toivonen’s (2018) article titled ‘Intervening with children Living with Domestic violence: Is the System Safe?’9 reference is made to Mandel’s Continuum of Domestic violence Practice (2015) which is a framework with the potential to transform systems that are “domestic violence destructive” to ones that are “domestic violence proficient”.  Rather than compounding the oppression already experienced by women and children survivors in the private realm, domestic violence proficient systems seek to partner with women; hold abusive fathers accountable; promote equal parenting standards; and attend to multiple risk factors that may sit alongside domestic violence.”  

FIN Qld (Tsv) believes that it is imperative that all agencies adopt and are actively embracing and practicing from “A “domestic violence proficient” framework [as it] not only attends to the risks posed to women and children survivors of domestic violence at the personal level but also acknowledges the risks posed by the system through its use of tactics such as male privilege; threats to remove children; coercion and threats; minimising, denying, and blaming; and misaligned policies and practices.  FIN Qld (Tsv) believes the adoption of the “domestic violence proficient” framework is a necessary first step in reimagining a system that can collaboratively help women and children journey away from domestic violence.” 

FIN Qld (Tsv) believes that failure of FLS and CPS agencies to embrace such a positive, strengths-based framework as Mandel’s “domestic violence proficient” and for these agencies to ‘drag the chain’ by continuing to practice a “domestic violence destructive” framework involving the continuum of not acknowledging the perpetrator through to colluding with the perpetrator; blaming the victim and mother-blaming; and subjecting children to ongoing physical and psychological harm; surely is not in the best interests of the children or their mothers and violates their rights to safety.  

As clearly articulated in the Domestic and Family violence Death Review and Advisory Board 2016-17 Annual Report 10 “[i]t is well-established that a fear of child removal by statutory services is a factor that prohibits disclosure by domestic and family violence victims (particularly those who identify as Aboriginal and Torres Strait Islander) but what appears to be less well understood is the use and impact of this threat as a coercive controlling tactic by perpetrators on victims, and their children, to the extent it precludes vital treatment or intervention. This type of behaviour represents a form of systems abuse, and as demonstrated in these cases, can have tragic outcomes. The question becomes how can the service system respond to counteract the impact of such threats and ensure that during situations of significant harm, victims have confidence that as much as possible, the service system will work with them and not against them to improve protective outcomes for themselves and their children.” 

“In recent years, Child Safety Services has moved towards a practice approach that seeks to hold perpetrators of domestic and family violence accountable for their actions rather than holding mothers to account for a failure to protect their child(ren). To that end, the cultural paradigm driving child safety responses has shifted to recognise that the safety of women and their children is paramount and that partnership with mothers is the foundation from which to plan family safety and effectively intervene with fathers. This is a positive step towards fairer and safer outcomes for families affected by domestic and family violence.”  

Such a practice is in line with Mandel’s “domestic violence proficient” framework and this is the framework that FIN Qld (Tsv) is hearing from the leaders within the organisation; however, FIN Qld (Tsv) is not witnessing this change in practice at the ‘coalface’.  The Child Safety Officers that FIN Qld (Tsv) is coming into contact with do not seem to be embracing the concept of the victim of domestic violence not being responsible for the perpetrator’s behaviour.  FIN Qld (Tsv) concurs with the authors of the Report that it “will require sustained efforts to embed cultural change and practice among child safety workers. It also requires a ‘whole of systems’ approach that requires child protection workers be better equipped to be supportive of mothers in their decision making where harm associated with domestic and family violence has been substantiated, and ongoing community awareness that aims to promote help-seeking behaviours among at risk families.” 
FIN Qld (Tsv) was disappointed that it was noted in the 2016-17 Death Review “[t]here was limited evidence that child safety officers referred to relevant practice papers including ‘Domestic and Family Violence and its Relationship to Child Protection’ which are intended to guide decision-making in particular circumstances. This remains an ongoing issue with the Queensland Child Death Case Review Panel Annual Report 2015-16 identifying a need for greater understanding of the dynamics and nature of domestic violence in order to assess and intervene with families and better protect children.” 
FIN Qld (Tsv) is hopeful that the cultural change that is needed across both the FLS and the CPS occurs sooner rather than later and before too many more women and children lose their lives as a result of being afraid to seek help within these jurisdictions funded to afford them support and safety.

FIN Qld (Tsv) fully supports the establishment of a Child Advocacy Centre based on international approaches referred to in Recommendation 3 of ‘Abbey’s Project’ Braveheart’s Paper on the Family Law System 2016, a project that FIN supports.  FIN Qld (Tsv) agrees with Bravehearts that a Child Advocacy Centre would assist to increase collaborative decision making and the quality of evidence that comes before the Court.   FIN Qld (Tsv) further recommends that all investigations regarding allegations of child sexual assault should ideally be conducted through a Child Advocacy Centre to ensure: 

· professional practice standards based on formal qualifications; 

· collaboration and information sharing occurs between agencies from the beginning of an investigation; 

· a child is not required to be subjected to numerous interviews recounting assault; and, 

· an immediate response from support agencies can be provided. 

FIN Qld (Tsv) also recommends that all interviews seeking to obtain information on, and the veracity of, allegations of child sexual assault should be conducted by a specially trained children’s forensic interviewer and include visual and audio recordings.  
FIN Qld (Tsv) believes that it is imperative for COAG to overcome the fragmented character of the wider justice system that governs the protection of children and families in Australia, in which the family law, family violence and child protection jurisdictions operate independently of one another across different jurisdictions.  FIN Qld (Tsv) concurs that the continuation of this fragmentation leaves children and their families at risk of the following safety and wellbeing issues: 
· the risk of harm to children or parents to be underestimated or ineffectively responded to, with negative impacts on their safety and wellbeing; HYPERLINK "https://www.alrc.gov.au/publications/integration-and-collaboration-0" \l "_ftn294" \o "" 
· perpetrators of family violence to be able to exploit this jurisdictional fragmentation because ‘the systems are not working as “one whole entity”’; HYPERLINK "https://www.alrc.gov.au/publications/integration-and-collaboration-0" \l "_ftn295" \o "" 
· a child to ‘fall through the cracks’ between the different systems and services and be left unprotected;

·  re-traumatisation of a person who is required to recount their experiences of family violence or abuse to multiple service providers; and

· a client disengaging from services due to the frustrating and time-consuming process of being referred to multiple services, which may leave people with little faith in the ability of available services to assist or protect them.
Engaging with multiple courts

Question 32                 What changes should be made to reduce the need for families to engage with more than one court to address safety concerns for children?

FIN Qld (Tsv) supports the exploration of developing a national family and child protection system in order to solve some problems facing families with multiple legal needs. 

FIN Qld (Tsv) also supports the development of digital hearing processes to reduce the need for families, especially those located in remote and rural areas, to physically attend court hearings in different locations.  This solution can only be considered if the safety of all persons attending court is given the same priority as if they were attending the official Family Law Court.

Cross-jurisdictional collaboration

Question 33                 How can collaboration and information sharing between the family courts and state and territory child protection and family violence systems be improved?

FIN Qld (Tsv) concurs with the recommendations identified by The Family Law Council at 249 of the Issues Paper designed to enhance collaboration and information exchange between the federal family law and state and territory systems, including:

· the development of a national database of court orders from the family courts and state and territory children's courts and magistrates’ courts that can be accessed by each court;

· the expansion of the co-located child protection worker model to all family court registries;

· increasing the circuiting of FCC judicial officers and locating family court registry staff in state and territory magistrates’ courts, including specialist domestic violence courts; and

· the development by the National Judicial College of Australia of a continuing joint professional development program for judicial officers from the family courts and state and territory courts in which judicial officers preside over matters involving family violence.

FIN Qld (Tsv) also supports the development of a national information-sharing regime and the provision of joint training for judicial officers across the family law and state and territory systems as noted at 251 of the Issues Paper.       

FIN Qld (Tsv) believes that information-sharing between organisations should only be done with the client’s consent.
Core competencies and training

Question 41                 What core competencies should be expected of professionals who work in the family law system? What measures are needed to ensure that family law system professionals have and maintain these competencies?

Question 42                 What core competencies should be expected of judicial officers who exercise family law jurisdiction? What measures are needed to ensure that judicial officers have and maintain these competencies?

As noted in the Queensland Domestic and Family Violence Death Review and Advisory Board 2016-17 Annual Report FIN believes that the Family Law System should “liaise with peak professional bodies to recommend all professionals who work in the family law system who may come into contact with victims and their children or perpetrators of domestic and family violence, complete specialist domestic and family violence awareness training at their earliest convenience and [before the first anniversary] of obtaining registration or membership and be required to complete ongoing refresher training to maintain their registration or membership.  Training should include specific information pertaining to working with perpetrators in accordance with the National Outcome Standards for Perpetrator Interventions, as well as responding to victims of domestic and family violence. (p.14)

FIN Qld (Tsv) agrees with the recommendation made in the Bravehearts’ Paper on the Family Law System named ‘Abbey’s Project’ (2016) with regards to professional skills as noted below:

· All personnel involved in the Family Law System (including child safety, police, judges, legal representatives) and professionals assisting the Court should be required to participate in mandatory specialised accreditation courses in the field of child sexual assault, family violence, trauma, the process of disclosure, the processes and implications of grooming and the accepted empirical evidence regarding child sexual assault prevalence and processes. 

· Specialised training around grooming, the dynamic and impacts of child sexual assault be made mandatory for legal representatives in the Family Law System. 

· That a register be created detailing Reports Writers, Independent Child Lawyers and other Consultants, including expert witnesses, who have engaged in annual specialised professional development courses, and; only these professionals should be ‘preferred providers’ to provide reports in line with consumer expectations contained in the Competition and Consumer Act 2010 pg. 9 

· That expert information provided to the court is comprehensive, research and evidence based and meets the requirements of expert opinion. 

· Expert witnesses and report writers should have demonstrated expertise and minimum training in child sexual assault, family violence, trauma and child abuse, the process of disclosure, the processes and implications of grooming. 

FIN Qld (Tsv) concurs that the engagement of appropriately skilled professionals at every level of the family law system as an underlying principle will provide many benefits to all participants in this sector.  The community has been raising concerns about the lack of skills and knowledge of family law system professionals in a number of areas. These include deficiencies and gaps in relation to:

· understanding the nature and dynamics of family violence and child sexual abuse and their impact on children, including knowledge of the ways in which perpetrators of family violence can use the family law system to continue abuse;

· Specific understanding of the ability of perpetrators of DFV and child sexual abuse to manipulate and coach/groom professionals involved in the FLS;

· understanding the impacts of trauma on clients and an ability to practice in a trauma-informed way;

· the capacity to identify risk, including the risk of family violence and risk of suicide;

· cultural competency, including an understanding of Aboriginal and Torres Strait Islander kinship systems and child rearing practices and the particular experiences of family violence of Aboriginal and Torres Strait Islander peoples, and an understanding of the experiences and access to justice barriers affecting clients from culturally and linguistically diverse backgrounds, parents and children with disability, and LGBTIQ clients and families; and

· knowledge of the intersections of the family law, child protection and family violence systems.

FIN Qld (Tsv) agrees with the development of dedicated training and accreditation programs or professional standards to address these gaps.  FIN Qld (Tsv) further recommends that all FLS professionals undertake the training as noted below:   

· modules on family violence and child sexual abuse to be included in the National Family Law Specialist Accreditation Scheme;

· joint professional development and training for family law, child protection and family violence sector professionals; HYPERLINK "https://www.alrc.gov.au/publications/professional-skills-and-wellbeing-0" \l "_ftn373" \o "" 
· greater training around family violence in the accreditation process for FDR practitioners to improve consistency of practice;

· the development of a national accreditation program for family consultants;

· a greater focus in legal training and professional development on non-adversarial and non-court options for dispute resolution; HYPERLINK "https://www.alrc.gov.au/publications/professional-skills-and-wellbeing-0" \l "_ftn376" \o "" 
· training in risk identification for family lawyers; 

· improved training for Independent Children’s Lawyers to enhance skills in working with children; HYPERLINK "https://www.alrc.gov.au/publications/professional-skills-and-wellbeing-0" \l "_ftn378" \o "" 
· training for interpreters to improve their understanding of family law HYPERLINK "https://www.alrc.gov.au/publications/professional-skills-and-wellbeing-0" \l "_ftn379" \o ""  and family violence; and

· professional development for judicial officers in family violence, cultural competency, trauma-informed practice and the impacts of family violence on children and their attachment relationships. 

FIN Qld (Tsv) proposes that the above training is mandated and accredited with continuing professional development requirements to be undertaken on an annual basis.

FIN Qld (Tsv) agrees with the measures outlined at 284 of the Issues Paper regarding the appointment to the family courts to occur only where judicial officers already have family law and family violence expertise due to the non-compulsion of Judicial Officers to participate in training following appointment to the bench. 

FIN Qld (Tsv) calls for a Royal Commission into the FLS in order to shine a spotlight on decisions made by judicial officers who do not have an analysis of the complexities of domestic violence and operate under a “domestic violence destructive” framework rather than use a “domestic violence proficient” framework as noted in Mandel’s Continuum of Domestic violence Practice (2015).

FIN Qld (Tsv) is heartened to hear that a National Training Program for Independent Children’s Lawyers is being developed.  It is hoped that this program will include the following elements: 

· modules on family violence and child sexual abuse; 

· a high standard of professional behaviour so that ICL’s are left in no doubt as to their requirement to maintain client confidentiality and not share sensitive documents with persons alleged to have caused harm, particularly in the context of child sexual abuse and domestic and family violence;

· enhancement of skills in working with children, particularly children who have been subjected to trauma and abuse; and

· working with perpetrators of family violence and acknowledging their propensity to coach and manipulate not only their victims but also professionals who might be helping their victims.

FIN Qld (Tsv) recommends that the National Training Program for Independent Children’s Lawyers once it is redeveloped include a requirement that the training be mandated and accredited with continuing professional development to be undertaken on an annual basis.
Transparency and privacy

Question 45                 Should s 121 of the Family Law Act be amended to allow parties to family law proceedings to publish information about their experiences of the proceedings? If so, what safeguards should be included to protect the privacy of families and children?

Question 46                 What other changes should be made to enhance the transparency of the family law system?

Due to s121 the general public is basically ‘kept in the dark’ about the workings of the Family Law System  and it has only been through the tireless work of campaigners for Family Law reform such as Rosie Batty, Bravehearts, National Council of Single Mothers, Jess Hill, to name a few, that the general voting and tax-paying public are provided with any insight into what occurs behind these closed doors of this government funded institution.   

FIN believes that the Federal Government, hiding behind s 121, has abrogated their duty of care to the safety and human rights of Australian children and also to the mothers of the children who have been subjected to flawed decision making based on information provided by inadequately and inappropriately trained family law system professionals.  A Royal Commission into the Family Law Systems of Australia is possible and necessary if the injustice is ever to stop and these hundreds of children are rescued from the dangerous and damaging circumstances they continue to endure.
FIN believes the implementation of the number of proposals for responding to the issues outlined and identified at 302 of the Issues Paper including but not limited to the following is a good place to start the necessary reform: 

· relaxation of the s 121 prohibition in relation to proceedings that do not involve children (while maintaining the prohibition on publication of proceedings that would identify a child);

· enactment of a ‘whistle-blower’ exception to s 121, to allow press reporting on matters of genuine public interest; and

· providing exceptions to s 121 to clarify that information may be shared with professional regulators to facilitate their investigatory functions.
Accountability and governance

Question 47                 What changes should be made to the family law system’s governance and regulatory processes to improve public confidence in the family law system?

As noted by the Royal Commission into Institutional Child Sexual Abuse ‘sunlight is the best disinfectant’. It was only through holding the Royal Commission into institutional child sexual abuse and exposing the full extent of the cultural issues present which allowed the continual abuse of children to persist, that the community has been able to truly comprehend and understand the enormity of the problem that has been rumoured for decades.  

FIN believes that it is the same for the rumours surrounding the culture of the Family Law Systems (FLS).  As documented at every level of this Issues Paper concerns have been raised about every aspect of the Family Law Systems.  FIN Qld (Tsv) believes that the only way to restore faith and build confidence is to hold a Royal Commission so that the previous decisions made by family law system professionals can be truly aired, in a non-identifiable manner where children are involved.  A Royal Commission would provide women and their children, some of whom are now adults, to come forward, if they desire, and ask that their matter be reviewed by well trained professionals who have an in-depth analysis and understanding of the complexities of domestic and family violence and child sexual abuse.  

As noted at 309 of the Issues Paper “the SPLA Committee received a number of submissions raising concerns about the family violence and child sexual abuse competency of family report writers”.  FIN Qld (Tsv) is concerned that a Judicial Officer could then make a decision based on a report written by an ill-trained and incompetent professional which could result in sending children to live with an abusive parent and isolating them from the protective parent.  As noted at 305 of the Issues Paper “An appeal against the decision of the court often involves considerable expense and will focus (largely) on questions of law” leaving the process of appeal out of the league of many poor women and children who have been subjected to financial abuse and abuse of the system as part of the domestic and family violence perpetrated against them.   Thus the door to appeal is firmly closed to impecunious people.  FIN Qld (Tsv) believes that this has been a very unfair, class-based system and needs to become much more transparent and accountable to all participants and tax payers who are funding the FLS.

FIN Qld (Tsv) believes that it is only through a Royal Commission into the Family Law Systems of Australia that the full extent of the injustice that has been perpetrated against impecunious women and children will see the light of day.  FIN Qld (Tsv) believes that if a Royal Commission is not held into the Family Law Systems of Australia then this Government is condoning all the decisions that have been made by the family law systems.  
FIN Qld (Tsv) is heartened that the Turnbull Government has commissioned the ALRC to conduct the review of the FLS, a system which needs to be brought into the 21st century.  FIN Qld (Tsv)’s vision of the updated FLS involves all professionals associated with providing a service under the FLS being mandated to undertake appropriately accredited and regular training especially in the fields of domestic and family violence and child sexual abuse.

As noted at 308 of the Issues Paper “many of the family law system’s clients have experienced family violence or abuse, and research indicates that engagement with the legal system, and particularly adversarial processes, can exacerbate trauma.  Sensitive and well-managed complaints procedures, on the other hand, can in some cases improve mental health outcomes for people who have experienced violence”.  FIN Qld (Tsv) understands that the Royal commission into Institutional Child Sexual Abuse appears to have had such an outcome for many of the participants.  
FIN Qld (Tsv) believes that because of the many serious concerns that have been raised, identified through the many consultations held and reports written, exposing the ‘underbelly’ of the FLS as documented throughout the broad breadth of the ALRC Issues Paper a Royal Commission into Child Protection, including the Family Law Systems, is mandatory and necessary if the hundreds of children currently living in dangerous and damaging circumstances, as a result of flawed decision making within the Family Law System, are ever to be rescued and allowed to live a safe and peaceful life with their protective parent.   
The future – post ALRC FL Review

FIN agrees that the proposals put forward at 313 of the Issues Paper, as noted below, could contribute towards strengthening the governance of the family law system moving forward:
· The creation of an overarching governance body which performs regulatory functions for the family law system, including supervising the administration of the system, investigating and taking action on complaints, and making recommendations to government about how to improve the system. 

· The redevelopment of the Family Law Council to vest it with responsibility for taking a more active role in shaping the system along the lines of the role performed by the Independent Advisory Council (IAC) under the National Disability Insurance Scheme Act 2013 (Cth), which provides the NDIS Board with advice about how the National Disability Insurance Agency should perform its functions.

· Strengthening institutional leadership within the system to encourage cross-sector collaboration, promote habits of ethical practice, internally monitor and review performance, and translate the findings of review processes into improved service design.

· The introduction of a death review process, similar to those used by state and territory child protection systems and coronial processes, to make recommendations for change. 

· The creation of a Commonwealth Judicial Commission to conduct independent investigations of complaints of judicial misconduct. 
In addition FIN Qld (Tsv) proposes the following:

· that all decisions made by Family Law Systems professionals are subject to an affordable appeal process that is fully funded by Legal Aid.

· The immediate adoption of appropriate recommendations already made by state and territory child protection systems; Domestic and Family Violence Death Review and Advisory Boards; and coronial processes, in order to enact change now.  Don’t wait for more women and children to die as a result of being subjected to domestic and family violence.  Now is the time to recognise and acknowledge the information contained in such reports that detail that being involved in a child custody or access dispute has been identified as placing vulnerable women and their children at a heightened risk of homicide.
FIN Qld (Tsv) agrees with the recommendation made in the Bravehearts’ Paper on the Family Law System named ‘Abbey’s Project’ (2016) with regards to governance and accountability as noted below:

· The Public Governance, Performance and Accountability Act 2013 to be reviewed so as to include Ministers, judges, consultants and independent contractors. 

· The objects of this Act are: 

· (a) to establish a coherent system of governance and accountability across Commonwealth entities; and 

· (b) to establish a performance framework across Commonwealth entities; and 

· (c) to require the Commonwealth and Commonwealth entities: 

· (i) to meet high standards of governance, performance and accountability; and 

· (ii) to provide meaningful information to the Parliament and the public; and 

· (iii) to use and manage public resources properly; and 

· (iv) to work cooperatively with others to achieve common objectives, where practicable; and 

· (d) to require Commonwealth companies to meet high standards of governance, performance and accountability. 

In an ideal world, following on from a Royal Commission, and learning further from the outcome of that extensive investigation, FIN Qld (Tsv) believes that the recommendations put forward in this submission could make for safer outcomes for vulnerable people accessing the FLS.
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