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Terms of Reference

Review of Commonwealth Laws for Consistency with
Traditional Rights, Freedoms and Privileges

I, Senator the Hon George Brandis QC, Attorney-General of Australia, having regard
to the rights, freedoms and privileges recognised by the common law,

REFER to the Australian Law Reform Commission (ALRC) for inquiry and report
pursuant to section 20(1) of the Australian Law Reform Commission Act 1996 (Cth):

. the identification of Commonwealth laws that encroach upon traditional rights,
freedoms and privileges; and

. a critical examination of those laws to determine whether the encroachment
upon those traditional rights, freedoms and privileges is appropriately justified.

For the purpose of the inquiry ‘laws that encroach upon traditional rights, freedoms and
privileges’ are to be understood as laws that:

reverse or shift the burden of proof;

deny procedural fairness to persons affected by the exercise of public power;
exclude the right to claim the privilege against self-incrimination;

abrogate client legal privilege;

apply strict or absolute liability to all physical elements of a criminal offence;
interfere with freedom of speech;

interfere with freedom of religion;

interfere with vested property rights;

interfere with freedom of association;

interfere with freedom of movement;

disregard common law protection of personal reputation;

authorise the commission of a tort;

inappropriately delegate legislative power to the Executive;

give executive immunities a wide application;

retrospectively change legal rights and obligations;

create offences with retrospective application;

alter criminal law practices based on the principle of a fair trial;

permit an appeal from an acquittal;

restrict access to the courts; and

interfere with any other similar legal right, freedom or privilege.
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Scope of the reference

In undertaking this reference, the ALRC should include consideration of
Commonwealth laws in the areas of, but not limited to:

. commercial and corporate regulation;
. environmental regulation; and
. workplace relations.

In considering what, if any, changes to Commonwealth law should be made, the ALRC
should consider:

. how laws are drafted, implemented and operate in practice; and

. any safeguards provided in the laws, such as rights of review or other
accountability mechanisms.

In conducting this inquiry, the ALRC should also have regard to other inquiries and
reviews that it considers relevant.

Consultation

In undertaking this reference, the ALRC should identify and consult relevant
stakeholders, including relevant Commonwealth departments and agencies, the
Australian Human Rights Commission, and key non-government stakeholders.

Timeframe

The Commission is to provide its interim report by December 2014 and its final report
by December 2015.



Participants

Australian Law Reform Commission
President

Professor Rosalind Croucher AM

Part-time Commissioners

The Hon Justice John Middleton, Federal Court of Australia

Emeritus Professor Suri Ratnapala, TC Beirne School of Law, University of
Queensland from July 2015

Executive Director

Sabina Wynn

Principal Legal Officers
Bruce Alston

Jared Boorer (A/g)

Senior Legal Officers
Justine Clarke, from May 2015
Legal Officers

Robyn Gilbert, from May 2015
Dr Julie Mackenzie, from May 2015
Brigit Morris

Shreeya Smith

Advisory Committee

Professor Margaret Allars SC, Sydney Law School, University of Sydney, and
Wentworth Chambers, Sydney

The Hon Robert Austin, Barrister at Law, New/Chambers, Sydney
Professor Carolyn Evans, Dean, Melbourne Law School, University of Melbourne

Associate Professor Miriam Gani, ANU College of Law, Australian National
University, Canberra

Professor the Hon William M Gummow AC, Sydney Law School, University of
Sydney

Professor Barbara McDonald, Sydney Law School, University of Sydney



12  Traditional Rights and Freedoms—Encroachments by Commonwealth Laws

Professor Denise Meyerson, Macquarie Law School, Macquarie University
The Hon Justice John Middleton, Federal Court of Australia
Robert Orr PSM QC, Special Counsel, Australian Government Solicitor, Canberra

Emeritus Professor Suri Ratnapala, TC Beirne School of Law, University of
Queensland

Professor Andrew Stewart, John Bray Professor of Law, Adelaide Law School,
University of Adelaide

Professor Adrienne Stone, Director, Centre for Comparative Constitutional Studies,
Melbourne Law School, University of Melbourne

Bret Walker SC, St James’ Hall Chambers, Sydney

Associate Professor Matthew Zagor, ANU College of Law, Australian National
University, Canberra

Expert Readers

Hugh Donnelly, Director, Research and Sentencing, Judicial Commission of NSW
Professor Jeremy Gans, Melbourne Law School, University of Melbourne
Professor Matthew Groves, Faculty of Law, Monash University, Clayton
Professor John McMillan AO, Australian Information Commissioner

Dr Sue McNicol QC, Barrister at Law, Owen Dixon Chambers West
Legal Interns

Claudia Crause

Sally Embelton

Annette Haddad

Neha Kasbekar

William Isdale

Rosetta Lee

Tristan Orgill

Sarah Sacher

Kali Schellenberg

Robert Size

Jordan Tutton

Jessica Uggucioni



1. The Inquiry in Context

Contents
The Inquiry 13
Traditional rights, freedoms and privileges 14
Common law foundations 15
Australian Constitution 17
A common law constitution? 19
The principle of legality 20
The nature of common law rights and principles 22
International law and the common law 25
Identifying laws that limit rights and freedoms 26
Justifying limits on rights and freedoms 27
Proportionality 28
Scrutiny processes 33
Laws that may merit further review 35
The reform process 35
Call for further submissions 36
The Inquiry

1.1  The Australian Law Reform Commission (ALRC) has been asked to identify
and critically examine Commonwealth laws that encroach upon ‘traditional’ or
common law rights, freedoms and privileges.® In this Interim Report, the ALRC
analyses the source and rationale of many of these important common law rights and
provides an extensive survey of current Commonwealth laws that limit these rights.
The ALRC also discusses how laws that limit traditional rights might be justified and
whether some of these laws merit further scrutiny.

1.2  This chapter considers these matters at a more general level, providing a
conceptual foundation for the Inquiry: What are traditional rights, freedoms and
privileges? What is their source and where may they be found? How do they relate to
human rights in international treaties and bills of rights? To what extent, if any, may
Parliament interfere with traditional rights and freedoms? Should laws that limit rights
and freedoms require particular scrutiny and justification and, if so, how might this be
done—nby applying what standard and following what type of process?

1 The Terms of Reference were given to the ALRC by Senator the Hon George Brandis QC, Attorney-
General of Australia. They are set out in full at the front of this paper. ‘Traditional’ and ‘common law’ are
both used in the Terms of Reference.
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Traditional rights, freedoms and privileges

1.3 The ALRC’s Terms of Reference, which set out and limit the scope of this
Inquiry, state that laws that encroach upon traditional rights, freedoms and privileges
should be understood to refer to laws that:

. interfere with freedom of speech;

. interfere with freedom of religion;

. interfere with freedom of association;

. interfere with freedom of movement;

. interfere with vested property rights;

. retrospectively change legal rights and obligations;

. create offences with retrospective application;

. alter criminal law practices based on the principle of a fair trial;

. reverse or shift the burden of proof;

. exclude the right to claim the privilege against self-incrimination;

. abrogate client legal privilege;

. apply strict or absolute liability to all physical elements of a criminal offence;
. permit an appeal from an acquittal;

. deny procedural fairness to persons affected by the exercise of public power;
. inappropriately delegate legislative power to the executive;

. authorise the commission of a tort;

. disregard common law protection of personal reputation;

. give executive immunities a wide application;

. restrict access to the courts; and

. interfere with any other similar legal right, freedom or privilege.

1.4 Following the list above, each chapter of this report considers a particular right,
freedom or privilege.? Some chapters consider a few closely related rights together. In

2 A list of other similar legal rights and freedoms was included in the last chapter of the Issues Paper.
Relatively few submissions included comments on these other rights, and given the extensive scope of
this Inquiry, the ALRC has chosen to focus on the 19 rights listed in the Terms of Reference.
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this report the ALRC uses the phrase ‘rights and freedoms’ and sometimes simply
‘rights’ as a general term to capture all of the rights listed above.?

Common law foundations

1.5 These rights, freedoms and privileges have a long and distinguished heritage.
Many have been recognised by courts in Australia, England and other common law
countries for centuries. They form part of the history of the common law, embodying
key moments in constitutional history, such as the sealing of the Magna Carta in 1215,
the settlement of parliamentary supremacy following the Glorious Revolution of 1688
and the enactment of the Bill of Rights Act 1688.* Many were found and developed by
the courts; some were significantly developed by legislatures. The Hon Robert
French AC, Chief Justice of the High Court, has said that

many of the things we think of as basic rights and freedoms come from the common
law and how the common law is used to interpret Acts of Parliament and regulations
made under them so as to minimise intrusion into those rights and freedoms.®

1.6  In speaking to mark the 800th anniversary of the Magna Carta,® the Hon James
Spigelman AC QC, former Chief Justice of the Supreme Court of New South Wales,
said that we can ‘trace the strength of our tradition of the rule of law to this document’
and the support of liberties has developed in the wake of the demarcation between the
great organs of state.’

What we came to know as civil liberties or, in earlier centuries as the ‘rights of
Englishmen’, were the practical manifestations of experience of the law over the
centuries as manifest in judicial decisions and in legislation.?

1.7  Many traditional rights, freedoms and privileges are often called fundamental,
and are recognised now as ‘“human rights’. Murphy J referred to ‘the common law of

3 Nearly all are ‘rights’, broadly speaking. The American legal theorist Wesley Hohfeld distinguished
between four basic ‘incidents’ of rights: privileges (or liberties), claims, powers, and immunities: see
Wesley Hohfeld, ‘Some Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1913) 23
Yale Law Journal 16.

4 Bill of Rights 1688 1 Will & Mar Sess 2 ¢ 2 (Eng). The Bill of Rights remains an important element in the
rule of law in Australia, as illustrated by Cadia Holdings Pty Ltd v New South Wales (2010) 242 CLR
195; Port of Portland v Victoria (2010) 242 CLR 348.

5 Robert French, ‘The Common Law and the Protection of Human Rights’ (Speech delivered at the Anglo
Australasian Lawyers Society, Sydney, 4 September 2009).
6 The various iterations of the document from 1215 are described in James Spigelman, ‘Magna Carta in its

Medieval Context’ (Speech given at Banco Court, Supreme Court of New South Wales, 22 April 2015).
See also Paul Brand, ‘Magna Carta and the Development of the Common Law’ (Patron’s Address,
Academy of Law, Sydney, 18 May 2015); Nicholas Cowdery, ‘Magna Carta—800 Years Young’ (Speech
given at St James’ Church, Sydney, 14 June 2015).

7 “The liberties often associated with the Magna Carta were the product of the institutions of Parliament
and the Courts, over the course of centuries’: James Spigelman, ‘Magna Carta: The Rule of Law and
Liberty’, Centre for Independent Studies, 15 June 2015, 1.

8 Ibid 7.
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human rights’® and Professors George Williams and David Hume have written that the
common law is “a vibrant and rich source of human rights.”*°

1.8 Many are now found in international covenants and declarations and bills of
rights in other jurisdictions—including, the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights, the Bill of Rights in the US
Constitution, and the human rights Acts in the United Kingdom, Canada and the two
Australian jurisdictions with such Acts, the Australian Capital Territory and Victoria.
In Momcilovic v The Queen, French CJ said that the human rights and freedoms in the
Charter of Human Rights and Responsibilities Act 2006 (Vic) ‘in significant measure
incorporate or enhance rights and freedoms at common law’. ™

1.9 Before the wave of international conventions in the aftermath of the Second
World War, legislation and the common law were the principal sources of protection of
rights and freedoms. In his book, Human Rights and the End of Empire, English legal
historian AW Brian Simpson wrote about the widely held assumption that, before
international conventions on human rights, human rights were in the UK ‘so well
protected as to be an example to the world’. In normal times, Simpson writes, ‘when
there was neither war, nor insurrection, nor widespread problems of public order’,

few would deny that people in the United Kingdom enjoyed a relatively high level of
personal and political freedom, and had done so earlier in the eighteenth and
nineteenth centuries, though most of the population could only participate very
indirectly, if at all, in government.*?

1.10 These freedoms were also widely respected in the modern period:

In the modern period, and subject to certain limitations which, for most persons, were
of not the least importance, individuals could worship as they pleased, hold whatever
meetings they pleased, participate in political activities as they wished, enjoy a very
extensive freedom of expression and communication, and be wholly unthreatened by
the grosser forms of interference with personal liberty, such as officially sanctioned
torture, or prolonged detention without trial.*®

1.11 To the extent that Australian law has protected and fostered rights and
freedoms,™ it has long been statutes and judge-made law that have done so. In a 2013
speech, former Justice of the High Court of Australia, the HonJohn Dyson
Heydon AC QC, considered some of the benefits of protecting rights through statutes

9 Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR 328, 346.

10 George Williams and David Hume, Human Rights under the Australian Constitution (Oxford University
Press, 2nd ed, 2013) 33.

11 Momcilovic v The Queen (2011) 245 CLR 1, [51].

12 AW Brian Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European
Convention (Oxford University Press, 2004).

13 Ibid.

14 Traditions, culture and politics also play a role. ‘Legal rights do not necessarily offer better protection
than societal rights. Public opinion, peer pressure and individual conscience may be more effective in
seeing that rules are obeyed than expensive and elaborate bureaucratic and court procedures which may
have very low compliance rates’: Tom Campbell, Rights: A Critical Introduction (Taylor & Francis,
2011) 87.
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and the common law. He said that statutes and the common law protect rights often by
‘detailed and precise rules’ and vindicate ‘human rights directly and specifically’:

[Clommon law and statutory rules tend to be detailed. They are generally enforceable.
They are specifically adapted to the resolution of particular problems. Their makers
seek, with some success, to make them generally coherent with each other and with
the wider legal system.*

1.12 Taking the right to a fair trial as an example, Heydon said that rules found in
certain statutes and in the common law ‘were worked out over a very long time by
judges and legislators who thought deeply about the colliding interests and values
involved in the light of practical experience of conditions in society to which the rules
were applied’.’®

1.13 Where Heydon was speaking of the strength of the common law in protecting
rights, others have sought protection through human rights statutes.’” Whether the
introduction of a bill of rights in Australia is desirable is widely debated.*® It draws in
part upon historical arguments about whether the courts or parliaments are better
guardians of individual rights. However, these matters are not the subject of this
Inquiry.

1.14 The focus of this Inquiry is on identifying Commonwealth laws that interfere
with traditional rights, freedoms and privileges, and determining whether the laws are
justified. To frame this discussion, however, it is useful to consider briefly how these
rights, freedoms and privileges are currently protected in law from statutory
encroachment. Broadly speaking, some protection is provided by the Australian
Constitution and, less directly, by rules of statutory construction. It is also useful to
consider the nature and function of common law rights.

Australian Constitution

1.15 The Australian Constitution expressly protects a handful of rights and has been
found to imply certain other rights. The rights expressly protected by the Constitution
are:

. the right to trial by jury on indictment for an offence against any law of the
Commonwealth—s 80;

. freedom of trade, commerce and intercourse within the Commonwealth—s 92;

15 JD Heydon, ‘Are Bills of Rights Necessary in Common Law Systems?” (Lecture delivered at Oxford Law
School, 23 January 2013).

16 ‘Abstract slogans and general aspirations about human rights played no useful role in their development.

The great detail of this type of regime renders it superior to bills of rights’: JD Heydon, ‘Are Bills of
Rights Necessary in Common Law Systems?’ (Lecture delivered at Oxford Law School, 23 January
2013).

17 Hiebert contrasts the two ‘rival paths’ in liberal constitutionalism to rights protection: one is the
codification of rights, as in the US, the other emphasises parliamentary supremacy, as in Westminster-
modelled parliamentary systems. Janet L Hiebert, ‘Parliamentary Bills of Rights: An Alternative Model?’
(2006) 69 Modern Law Review 7, 7-8.

18 See, eg, discussion in Attorney-General’s Department, National Human Rights Consultation Report
(2009).
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. freedom of religion—s 116; and
. the right not to be subject to discrimination on the basis of the state in which one
lives—s 117.

1.16 Section 51(xxxi) of the Constitution also provides that if the Commonwealth
compulsorily acquires property, it must do so on ‘just terms’—which may also be
conceived of as a right.”

1.17 The High Court has also found certain rights or freedoms to be implied in the
Constitution—notably, freedom of political communication.”’ This freedom is not
absolute, but any law that interferes with political communication must be ‘reasonably
appropriate and adapted to serve a legitimate end in a manner which is compatible with
the maintenance of the constitutionally prescribed system of representative and
responsible government’.%

1.18 A right to vote has also been found to be implied in the Constitution—Ilaws that
limit adult suffrage can only be made when the law is proportionate, that is,
‘reasonably appropriate and adapted to serve an end which is consistent or compatible
with the maintenance of the constitutionally prescribed system of representative
government’. %

1.19 The High Court may also have somewhat moved towards entrenching
procedural fairness as a constitutional right.? If procedural fairness were considered an
essential characteristic of a court, this might have the potential, among other things, to
constitutionalise:

the presumption of innocence, the ‘beyond reasonable doubt’ standard of proof in
criminal proceedings, the privilege against self-incrimination, limitations on the use of
secret evidence, limitations on ex parte proceedings, limitations on any power to
continue proceedings in the face of an unrepresented party, limitations on courts’
jurisdiction to make an adverse finding on law or fact that has not been put to the
parties, and limitations on the power of a court or a judge to proceed where
proceedings may be affected by actual or apprehended bias.*

1.20 It remains to be seen whether this will become settled doctrine of the court.

1.21 The Constitution does not, therefore, directly and entirely protect many of the
rights, freedoms and privileges listed in the ALRC’s Terms of Reference. One reason
the Constitution does not expressly protect most civil rights, Professor Helen Irving

19 Bank of NSW v Commonwealth (Bank Nationalisation Case) (1948) 76 CLR 1, 349 (Dixon J).

20 See Australian Capital Television v Commonwealth (1992) 177 CLR 106; Lange v Australian
Broadcasting Corporation (1997) 189 CLR 520; APLA Ltd v Legal Services Commissioner (NSW) (2005)
224 CLR 322; Unions NSW v State of New South Wales (2013) 88 ALJR 227.

21 This is part of the second limb of the Lange test, as set out by French CJ in Hogan v Hinch (2011) 243
CLR 506.

22 Roach v Electoral Commissioner (2007) 233 CLR 162, [85] (Gummow, Kirby and Crennan JJ). See also,
Rowe v Electoral Commissioner (2010) 243 CLR 1.

23 Williams and Hume, above n 10, 375.

24 Ibid 376.
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suggests, was the “general reserve about directly including policy in the Constitution,
instead of powers subsequently to enact policy’.

Specifically, the British legal tradition (in which in fact the ideas of freedom and ‘fair
play’, far from being overlooked, were thought central) largely relied on the common
law, rather than statute or constitutional provision to define and protect individual
rights and liberties. This approach was adopted for the most part by the Australians in
constitution-making. It explains in large degree the shortage (as it is now perceived)
of explicit statements of ideals and guarantees of rights, and descriptions of essential
human and national attributes.®

1.22 In Australian Capital Television v Commonwealth, Dawson J suggested that
those who drafted the Constitution saw constitutional guarantees of freedoms as
‘exhibiting a distrust of the democratic process’:

They preferred to place their trust in Parliament to preserve the nature of our society
and regarded as undemocratic guarantees which fettered its powers. Their model in
this respect was, not the United States Constitution, but the British Parliament, the
supremacy of which was by then settled constitutional doctrine.?

A common law constitution?

1.23 The term ‘common law constitutionalism’ is now ‘widely used to denote the
theory that the most fundamental constitutional norms of a particular country or
countries (whether or not they have a written constitution) are matters of common
law’.?” Under this theory, many of the rights and freedoms listed in the ALRC’s Terms

of Reference would be considered constitutional.

1.24 Commonly associated with the writing of Professor TRS Allan®® and Lord

Justice John Laws,”® common law constitutionalism has been called ‘a potent

phenomenon within contemporary public law discourse’.® Professor Allan has written

25 Helen Irving, To Constitute a Nation: A Cultural History of Australia’s Constitution (Cambridge
University Press, 1999) 162.

26 Australian Capital Television v Commonwealth (1992) 177 CLR 106.

27 Jeffrey Goldsworthy, Parliamentary Sovereignty: Contemporary Debates (Cambridge University Press,
2010) 17. Thomas Poole, a critic of the theory, has written that the main lines of the theory of common
law constitutionalism are well defined: ‘The common law is said to comprise a network of moral
principles which reflect values considered to be fundamental. By virtue of this unique connection with
basic moral principles, the common law is thought to constitute the political community by incorporating
a set of higher-order values against which the legality of governmental decisions may be tested. Rights
are the juridical residue of these higher-order principles and public law is reconceived as a vehicle for the
protection of those rights against the state. The courts, on this account, assume a pivotal role in the polity:
John Griffith’s notion of the “political constitution” is turned on its head in favour of a system of
constitutional politics whose central institution is the common law court?’: Thomas Poole, ‘Dogmatic
Liberalism? TRS Allan and the Common Law Constitution’ (2002) 65 The Modern Law Review 463, 463.

28 See, eg, TRS Allan, Constitutional Justice: A Liberal Theory of the Rule of Law (Oxford University
Press, 2003); TRS Allan, The Sovereignty of Law: Freedom, Constitution and Common Law (Oxford
University Press, 2013).

29 See, eg, John Laws, The Common Law Constitution (Cambridge University Press, 2014).

30 Poole, above n 27.
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that ‘the common law is prior to legislative supremacy, which it defines and

regulates’.* Elsewhere, Allan wrote:

We should not underestimate the power of the common law constitution to protect
fundamental rights, and the central role it ascribes to the individual conscience in
testing the moral credentials of law, or rather of what purports to be law but may, on
inspection, prove to be an infringement of the rule of law.*

1.25 Some even suggest that courts may invoke this common law constitution to
invalidate Acts of Parliament.* The theory has therefore been said to invert the
traditional relationship between statute law and the common law.* Professor Jeffrey
Goldsworthy, a critic of common law constitutionalism, has written that the theory
amounts to a ‘takeover bid’ which replaces legislative supremacy with judicial
supremacy.®

1.26 The theory has its leading proponents in the United Kingdom, which lacks a
written and rigid constitution. In Australia, it has had only limited application; it has
not been applied to invalidate unambiguous statutes. In South Australia v Totani,
French CJ said:

[1]t is self-evidently beyond the power of the courts to maintain unimpaired common
law freedoms which the Commonwealth Parliament or a State Parliament, acting
within its constitutional powers, has, by clear statutory language, abrogated, restricted,
or qualified.®

1.27 Common law constitutionalism does however find an application in an accepted
principle of statutory construction known as the ‘principle of legality’.

The principle of legality

1.28 The principle of legality is a principle of statutory interpretation that gives some
protection to certain traditional rights and freedoms, including almost all of those listed
in the ALRC’s Terms of Reference.® In fact, as Spigelman has said, the ‘protection

31 TRS Allan, Constitutional Justice: A Liberal Theory of the Rule of Law (Oxford University Press, 2003)

271.
32 TRS Allan, ‘In Defence of the Common Law Constitution: Unwritten Rights as Fundamental Law’ 190.
33 See also the comments of Sir Robin Cooke, former President of the New Zealand Court of Appeal, and

discussed in Hon Justice Michael Kirby, ‘The Struggle for Simplicity: Lord Cooke and Fundamental
Rights’ (at the New Zealand Research Foundation Conference, Auckland, 4 April 1997).

34 Goldsworthy, above n 27, 15.

35 Ibid.

36 South Australia v Totani (2010) 242 CLR 1, [31]. In a recent speech, French CJ said: ‘The theoretical
question whether fundamental common law principles can qualify legislative power has not been
definitively answered in Australia. ... The omens are not promising for the proponents of a free-standing
common law limitation. However, the question has been left, at least theoretically, open’: Robert French,
‘Common Law Constitutionalism’ (Robin Cooke Lecture given at Wellington, New Zealand,
27 November 2014).

37 The phrase “principle of legality’ is also used to refer to ‘a wider set of constitutional precepts requiring
any government action to be undertaken only under positive authorisation’: Brendan Lim, ‘The
Normativity of the Principle of Legality’ (2013) 37 Melbourne University Law Review 372, 373. In this
Interim Report, the phrase is used to refer to the narrower point of statutory interpretation. Recent papers
on the principle also include Dan Meagher, ‘The Common Law Principle of Legality in the Age of
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which the common law affords to the preservation of fundamental rights is, to a very
substantial degree, secreted within the law of statutory interpretation’. ®

1.29 The principle of legality perhaps goes back ‘at least as far as Blackstone and
Bentham’.* It may be a ‘new label’ for a traditional principle.”* Early Australian
authority may be found in the 1908 High Court case, Potter v Minahan.”* A more
recent statement of the principle appears in Re Bolton; Ex parte Beane:

Unless the Parliament makes unmistakably clear its intention to abrogate or suspend a
fundamental freedom, the courts will not construe a statute as having that operation.*

1.30 The rights or freedoms protected by the principle of legality ‘often relate to

human rights and are sometimes described as having a constitutional character’.*® The

principle ‘extends to the protection of fundamental principles and systemic values’.*

There is no settled list of rights protected by the principle, but in Momcilovic Heydon J
set out the following examples:

freedom from trespass by police officers on private property; procedural fairness; the
conferral of jurisdiction on a court; and vested property interests...; rights of access to
the courts; rights to a fair trial; the writ of habeas corpus; open justice; the non-
retrospectivity of statutes extending the criminal law; the non-retrospectivity of
changes in rights or obligations generally; mens rea as an element of legislatively-
created crimes; freedom from arbitrary arrest or search; the criminal standard of
proof; the liberty of the individual; the freedom of individuals to depart from and re-
enter their country; the freedom of individuals to trade as they wish; the liberty of
individuals to use the highways; freedom of speech; legal professional privilege; the
privilege against self-incrimination; the non-existence of an appeal from an acquittal;
and the jurisdiction of superior courts to prevent acts by inferior courts and tribunals
in excess of jurisdiction.*

Human Rights’ (2011) 35 Melbourne University Law Review 449; James Spigelman, ‘The Common Law
Bill of Rights’ (2008) 3 Statutory Interpretation and Human Rights: Mcpherson Lecture Series.

38 Spigelman, above n 37, 9.

39 James Spigelman, ‘The Principle of Legality and the Clear Statement Principle’ (2005) 79 Australian
Law Journal 769, 775. It has ‘many authorities, ancient and modern, Australian and non-Australian’:
Attorney-General for South Australia v Corporation of the City of Adelaide (2013) 249 CLR 1, 66 [148]
(Heydon J). Although the continuity of the principle is questioned in Lim, above n 37, 380.

40 Jeffrey Goldsworthy, ‘The Constitution and Its Common Law Background’ (2014) 25 Public Law Review
265, 279.

41 ‘It is in the last degree improbable that the legislature would overthrow fundamental principles, infringe
rights, or depart from the general system of law, without expressing its intention with irresistible
clearness; and to give any such effect to general words, simply because they have that meaning in their
widest, or usual, or natural sense, would be to give them a meaning in which they were not really used’:
Potter v Minahan (1908) 7 CLR 277, 304.

42 Re Bolton; Ex parte Beane (1987) 162 CLR 514, 523. This was quoted with approval in Coco v The
Queen (1994) 179 CLR 427, 437 (Mason CJ, Brennan, Gaudron and McHugh JJ).

43 Momcilovic v The Queen (2011) 245 CLR 1, [444] (Heydon J).

44 Lee v New South Wales Crime Commission (2013) 302 ALR 363, (Gageler and Keane JJ).

45 Momcilovic v The Queen (2011) 245 CLR 1, [444] (Heydon J) (citations omitted). Other lists appear in:
Dennis Pearce and Robert Geddes, Statutory Interpretation in Australia (LexisNexis Butterworths, 8th
ed, 2014); Spigelman, above n 37; Williams and Hume, above n 10. See also Australian Law Reform
Commission, Traditional Rights and freedoms—Encroachments by Commonwealth Laws, Issues Paper
No 46 (2014) Ch 19.



22  Traditional Rights and Freedoms—Encroachments by Commonwealth Laws

1.31 Perhaps the primary rationale for this principle of statutory construction was
provided by Lord Hoffmann:

[T]he principle of legality means that Parliament must squarely confront what it is
doing and accept the political cost. Fundamental rights cannot be overridden by
general or ambiguous words. This is because there is too great a risk that the full
implications of their unqualified meaning may have passed unnoticed in the
democratic process. In the absence of express language or necessary implication to the
contrary, the courts therefore presume that even the most general words were intended
to be subject to the basic rights of the individual.*®

1.32 The “political cost’ of the decision was also something alluded to by French CJ.
The interpretation of legislation takes place ‘against the backdrop of the supremacy of
Parliament’, which can qualify or extinguish rights and freedoms by ‘clear words’—
but words ‘for which it can be held politically accountable’.*’ As suggested in Coco v
The Queen, the principle may ‘enhance the parliamentary process by securing a greater

measure of attention to the impact of legislative proposals on fundamental rights’.“®

1.33 The principle of legality may be applied not only to statutes, but also to
regulations and other delegated legislation, where in fact it may assume greater
importance, given such laws are not made directly by Parliament.*°

1.34 Finally, it should be stressed that the principle ‘does not constrain legislative
power”.> Subject to the Constitution, Parliament has the power to modify or extinguish
common law rights. Chief Justice Robert French has said the principle has a
‘significant role to play in the protection of rights and freedoms’, but it does not
“authorise the courts to rewrite statutes’.>* The principle of legality will therefore be
applied only where the parliamentary intention to encroach on a right is not clear.
Moreover, it will have a very limited application where encroaching on the particular
right is clearly the object of a statute.*

The nature of common law rights and principles

1.35 Some of the rights and freedoms listed in the Terms of Reference are justiciable
legal rights—they give rise to legal obligations and may be enforced in courts of law.

46 R v Secretary of State for the Home Department; Ex Parte Simms [2002] 2 AC 115 131.

47 French, ‘“The Common Law and the Protection of Human Rights’, above n 5.

48 Coco v The Queen (1994) 179 CLR 427, 437 (Mason CJ, Brennan, Gaudron and McHugh JJ). This is a
classic discussion of the principle of legality, although the phrase ‘principle of legality” is not used.

49 See Dan Meagher and Matthew Groves, ‘The Common Law Principle of Legality and Secondary
Legislation” (forthcoming, to be published in the University of New South Wales Law Journal).

50 Momcilovic v The Queen (2011) 245 CLR 1, [43] (French CJ). In a 2012 speech, Chief Justice Robert
French said: “The common law principle of legality has a significant role to play in the protection of
rights and freedoms in contemporary society while operating consistently with the principle of
parliamentary supremacy. It does not, however, authorise the courts to rewrite statutes in order to accord
with fundamental human rights and freedoms’: Chief Justice Robert French, ‘The Courts and Parliament’
(Speech given at Queensland Supreme Court, Brisbane, 4 August 2012).

51 Robert French, The Courts and the Parliament (Brisbane, 4 August 2012).

52 “The principle at most can have limited application to the construction of legislation which has amongst
its objects the abrogation or curtailment of the particular right, freedom or immunity in respect of which
the principle is sought to be invoked’: Lee v New South Wales Crime Commission (2013) 302 ALR 363,
[314] (Gageler and Keane JJ).
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In a 2010 speech, ‘Protecting Human Rights Without a Bill of Rights’, Chief Justice
French said:

It is also important to recognise... that common law ‘rights’ have varied meanings. In
their application to interpersonal relationships, expressed in the law of tort or contract
or in respect of property rights, they are justiciable and may be said to have “a binding
effect’. But ‘rights’, to movement, assembly or religion, for example, are more in the
nature of ‘freedoms’. They cannot be enforced, save to the extent that their
infringement may constitute an actionable wrong such as an interference with
property rights or a tort.*®

1.36 As suggested by French CJ, not all rights are protected by positive laws. Many
are freedoms or liberties and are protected in Australia by virtue of the fact, and only to
the extent, that laws do not encroach on the freedom. The High Court said in Lange v
Australian Broadcasting Corporation:

Under a legal system based on the common law, ‘everybody is free to do anything,
subject only to the provisions of the law’, so that one proceeds ‘upon an assumption
of freedom of speech’ and turns to the law ‘to discover the established exceptions to
it

55
L,

1.37 Many common law rights may therefore be Iarggly residual,™ and perhaps for

this reason, more vulnerable to statutory encroachment.

1.38 In Dietrich v R, Brennan J distinguished rights included in a constitutional Bill
of Rights from individual legal rights recognised by the common law in Australia:

In this country, a Court might declare an individual legal right bearing some
resemblance to a right conferred by a constitutional Bill of Rights. But such an
individual legal right is distinguishable from a right conferred by a constitutionally
entrenched Bill of Rights, for it is either (i) an immunity resulting from a limitation on
legislative power imposed otherwise than by reference to the scope of the right itself,
or (ii) a right amenable to abrogation by competent legislative authority. The only
legal sources from which such ‘rights” may emerge are the text of the Constitution of
the Commonwealth and other organic laws governing our legal system, statutes and
the common law. Rights can be declared upon a construction of the Constitution or

53 Chief Justice Robert French, ‘Protecting Human Rights Without a Bill of Rights’ (at the John Marshall
Law School, Chicago, 26 January 2010).

54 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 564 (Brennan CJ, Dawson, Toohey,
Gaudron, Mchugh, Gummow and Kirby JJ) quoting Attorney General v Guardian Newspapers (No 2)
[1990] 1 AC 109, 283.

55 “The traditional doctrine in English law is that Parliament is sovereign. However, individuals may say or
do whatever they please provided they do not transgress the substantive law or infringe the legal rights of
others. Furthermore, public authorities including the Crown may do nothing but that which they are
authorized to do by some rule of common law (including the royal prerogative) or statute and, in
particular, may not interfere with the liberties of individuals without statutory authority. Where public
authorities are not authorized to interfere with the individual, the individual has liberties. It is in this sense
that such liberties are residual rather than fundamental and positive in their nature: they consist of what
remains after taking account of all the legal restraints that impinge upon an individual’: Hugh Tomlinson,
Richard Clayton and Victoria Butler-Cole, The Law of Human Rights (University Press, 2009) 28.

56 One consequence of the fact that many common law rights are residual is that Parliament can always
‘legislate fundamental rights out of existence’: Ibid 29.
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other organic laws, upon a construction of a statute, or by judicial development of the
rules of the common law.’

1.39 In many countries, rights and freedoms are afforded some protection from
statutory encroachment by bills of rights and human rights statutes. The degree of
protection offered by these statutes varies. The protection offered by a constitutionally
entrenched bill of rights, such as that found in the United States Constitution, is
considerable, allowing the judiciary to declare laws invalid on the grounds that they are
inconsistent with the bill of rights.

1.40 This may be contrasted with the Human Rights Act 1998 (UK), which does not
give courts the power to strike down legislation, but instead, provides that ‘[s]o far as it
is possible to do so, primary legislation and subordinate legislation must be read and
given effect in a way which is compatible with the Convention rights’.*®

1.41 Similarly, s 32(1) of the Victorian Charter provides: ‘So far as it is possible to
do so consistently with their purpose, all statutory provisions must be interpreted in a
way that is compatible with human rights’. French CJ has said that this is ‘analogous to
the common law principle of legality’.”

1.42 Common law rights overlap with the rights protected in these international
instruments and bills of rights. In their history and development, each may be seen as
an important influence on the other. A statute that encroaches on a traditional common
law right will often, therefore, also encroach on its related human right. However, the
two rights may not always have the same scope. As noted above, some common law
rights are largely conceived of as residual; they exist to the extent that no law is made
that interferes with them. Human rights are rarely thought of in this way, and moreover
have been said to grow both in content and form—more rapidly, some suggest, than
common law rights. Professor Tom Campbell has written:

More and more interests are recognized as justifying the protection that flows from
being adopted as a human right. This growth is a matter of the form of human rights
as well as their content. Thus, even traditional core civil and political liberties are seen
as involving positive correlative duties to secure the interest identified in the right,
and not, as before, merely negative correlative duties to let people be and leave them
anneGoto go their own way. Human rights are also being put to a wider variety of
uses.

57 Dietrich v R (1992) 177 CLR 292, [45] (citations omitted).

58 Human Rights Act 1998 (UK) s 3(1). Section 4(2) also gives the courts a power to make a ‘declaration of
incompatibility’. In a speech about human rights, Lady Hale said that statements from Lord Nicholls,
Lord Steyn and Lord Rodger in Ghaidan v Godin Mendoza gave ‘a very broad meaning’ to what was
‘possible’: “as long as an interpretation was not contrary to the scheme or essential principles of the
legislation, words could be read in or read out, or their meaning elaborated, so as both to be consistent
with the convention rights and “go with the grain” of the legislation, even though it was not what was
meant at the time’: Lady Hale, ‘What’s the Point of Human Rights?” (Warwick Law Lecture,
28 November 2013). See also, Ghaidan v Godin Mendoza [2004] 2 AC 557.

59 Robert French, ‘Common Law Constitutionalism’ (Robin Cooke Lecture given at Wellington, New
Zealand, 27 November 2014).
60 Tom Campbell, Jeffrey Goldsworthy and Adrienne Stone, Protecting Human Rights: Instruments and

Institutions (Oxford University Press, 2003) 17.
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1.43 Many social and economic rights are also recognised as human rights in
international law—for example, the right to work and the right to housing. As
important as these rights may be, they are not the focus of this Inquiry.

1.44 In the absence of a specific legislative restriction which is consistent with the
Constitution, the enjoyment of common law rights and freedoms is not confined to
Awustralian citizens. For example, the guarantee of jury trial by s 80 of the Constitution
in respect of indictable federal offences is conferred irrespective of the status of the
accused. At common law, aliens who are not classified as enemy aliens are treated as
being within ‘the Queen’s Peace’, not as outlaws placed beyond the ordinary legal
system. The High Court has noted on several occasions that an alien, other than an
enemy alien, is, while resident in Australia, entitled to the same protection with respect
to civil rights as the law affords to Australian citizens.®

International law and the common law

1.45 Each chapter of this Interim Report sets out examples of international
instruments that protect the relevant right or freedom. Most commonly cited is the
International Covenant on Civil and Political Rights (ICCPR),*? to which Australia is a
party.”® Such instruments provide some protection to rights and freedoms from
statutory encroachment, but, like the principle of legality, generally only when a statute
is unclear or ambiguous.®

Where a statute or subordinate legislation is ambiguous, the courts should favour that
construction which accords with Australia’s obligations under a treaty or international
convention to which Australia is a party.®

61 Bradley v Commonwealth (1973) 128 CLR 557, 582 (Barwick CJ); Re Minister for Immigration and
Multicultural Affairs v Te (2002) 212 CLR 165, [125] (Gummow J); Singh v Commonwealth (2004) 222
CLR 322, [201] (Gummow, Hayne and Heydon JJ).

62 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976).
63 The other United Nations human rights treaties Australia has signed are: International Covenant on

Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993 UNTS 3 (entered
into force 3 January 1976); Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into force
26 June 1987); Convention on the Rights of Persons with Disabilities, opened for signature 30 March
2007, 999 UNTS 3 (entered into force 3 May 2008); Convention on the Rights of the Child, opened for
signature 20 December 1989, 1577 UNTS 3 (entered into force 2 September 1990); International
Convention on the Elimination of All Forms of Racial Discrimination, opened for signature 21 December
1965, 660 UNTS 195 (entered into force 4 January 1969); Convention on the Elimination of All Forms of
Discrimination Against Women, opened for signature 18 December 1980, 1249 UNTS (entered into force
3 September 1981).

64 In Coleman v Power, Gleeson CJ distinguished between statutes enacted before Australia ratified a
relevant international treaty and those statutes enacted since ratification, arguing that only the later
statutes are capable of being interpreted, where possible, in line with Australia’s obligations under the
relevant international treaty: Coleman v Power (2004) 220 CLR 1, [19].

65 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, 287 (Mason CJ and Deane J).
There is a ‘common law principle that statutes should be interpreted and applied, so far as their language
permits, so as not to be inconsistent with international law or conventions to which Australia is a party’:
Momcilovic v The Queen (2011) 245 CLR 1, [18] (French CJ). Every statute is ‘to be so interpreted and
applied as far as its language admits as not to be inconsistent with the comity of nations or with
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1.46 In Mabo, Brennan J said that ‘international law is a legitimate and important
influence on the development of the common law, especially when international law
declares the existence of universal human rights’.®®

1.47 However, even international instruments to which Australia is a party do not
create binding domestic law in Australia. Nor do they abrogate the power of the
Commonwealth Parliament to make laws that are inconsistent with the rights and
freedoms set out in these instruments. In Dietrich v The Queen, Mason CJ and
McHugh J said:

Ratification of the ICCPR as an executive act has no direct legal effect upon domestic
law; the rights and obligations contained in the ICCPR are not incorporated into
Australian law unless and until specific legislation is passed implementing the
provisions.®’

1.48 In Minister for Immigration v B, Kirby J said that the High Court “‘cannot invoke
international law to override clear and valid provisions of Australian national law’.®®

However, as Kiefel J said in The Malaysian Declaration Case:

[A] statute is to be interpreted and applied, so far as its language permits, so that it is
in conformity, and not in conflict, with established rules of international law....
However, if it is not possible to construe a statute conformably with international law
rules, the provisions of the statute must be enforced even if they amount to a
contravention of accepted principles of international law.*®

Identifying laws that limit rights and freedoms

1.49 The central tasks of this Inquiry are to identify Commonwealth laws—not state
and territory laws—that encroach upon traditional rights, freedoms and privileges, and
to determine whether these encroachments are properly justified.”® There is no doubt
that laws often encroach on traditional rights and freedoms. In Malika Holdings v
Stretton, McHugh J said that ‘nearly every session of Parliament produces laws which
infringe the existing rights of individuals’.”

1.50 This report sets out many of the Commonwealth laws that may be said to
interfere with the common law rights and freedoms listed in the Terms of Reference. It
provides an extensive survey of such laws.”

established rules of international law’: Jumbunna Coal Mine NL v Victorian Coal Miners’Association
(1908) 6 CLR 309, 353 (O’Connor J).

66 Mabo v Queensland [No 2] (1992) 175 CLR 1, 42. Professor Ivan Shearer has said: ‘This puts the matter
in a nutshell: the Covenant is not as such part of the law of Australia, but is a powerful influence on the
judges in developing the common law’: Ivan Shearer, ‘The Relationship between International Law and
Domestic Law’ in Brian Opeskin and Donald Rothwell (eds), International Law and Australian
Federalism (Melbourne University Press, 1997) 56.

67 Dietrich v The Queen (1992) 177 CLR 292, 305.

68 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J).

69 Plaintiff M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 144, [247].

70 See Terms of Reference for this Inquiry. This Inquiry is not primarily about the history and source of
common law rights and freedoms, nor about how the rights and freedoms are legally protected from
statutory encroachment, although these matters are discussed.

71 Malika Holdings Pty Ltd v Stretton (2001) 204 CLR 290, [28] (McHugh J).1bid [28].

72 A list of all the statutory provisions cited in this report is included at Appendix A. Lists of certain laws
that limit rights are also set out in G Williams, Submission 76; Institute of Public Affairs, Submission 49.
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151 The Terms of Reference ask the ALRC to include consideration of
Commonwealth laws in the areas of commercial and corporate regulation,
environmental regulation, and workplace relations. Such laws are highlighted
throughout this report. However, the Terms of Reference are also clear that this Inquiry
is not to be limited to these areas. This report is structured by the rights and freedoms
in the Terms of Reference, but engages with commercial, environmental and workplace
laws as they arise.

1.52 Having identified laws that affect traditional rights, it is vital to ask whether the
laws are justified. The following section discusses justifications for limits on important
rights and principles at a general level. More particular justifications are then discussed
throughout this report.

Justifying limits on rights and freedoms

1.53 Laws that interfere with traditional rights and freedoms are sometimes
considered necessary. The mere fact of interference will rarely be a sufficient ground of
criticism.

1.54 For one thing, important rights often clash with each other, so that some must
necessarily give way, at least partly, to others. Freedom of movement, for example,
does not give a person unlimited access to another person’s private property, and
murderers must generally lose their liberty to protect the lives and liberties of others.
Individual rights and freedoms will also sometimes clash with a broader public
interest—such as public health or safety, or national security.

1.55 Accordingly, it is widely recognised that there are reasonable limits even to
fundamental rights. Only a handful of rights—such as the right not be tortured—are
considered to be absolute.” Limits on traditional rights are recognised by the common
law. In fact, some laws that limit traditional rights may be as traditional as the rights
themselves—although such ‘limits” may rather define the scope of the rights.

1.56 This is also reflected in the limitations provisions in various bills of rights in
other jurisdictions and in international human rights covenants and related guidelines,
such as the ‘Siracusa Principles on the Limitation and Derogation Provisions in the
International Covenant on Civil and Political Rights’."

1.57 Nevertheless, much of the value of calling something a right will be lost if the
right is too easily qualified or diluted. Many of the traditional common law principles
were developed carefully over long periods of time and have been applied in many
cases. In many jurisdictions, these rights and principles are considered so
fundamentally important that they have constitutional status. There seems little doubt,
therefore, that the common law rights in the Terms of Reference should be treated with
considerable respect in law making and should not lightly be encroached upon. Where

73 See, eg, Williams and Hume, above n 10, [5.3].

74 United Nations Economic and Social Council, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex
(1985).
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a law does encroach on a traditional right or principle, the encroachments should be
justified.

1.58 ‘Human rights enjoy a prima facie, presumptive inviolability, and will often
‘trump’ other public goods,” Louis Henkin wrote in The Age of Rights:

Government may not do some things, and must do others, even though the authorities
are persuaded that it is in the society’s interest (and perhaps even in the individual’s
own interest) to do otherwise; individual human rights cannot be sacrificed even for
the good of the greater number, even for the general good of all. But if human rights
do not bow lightly to public concerns, they may be sacrificed if countervailing
societal interests are important enough, in particular circumstances, for limited times
and purposes, to the extent strictly necessary.”

1.59 The ALRC has been asked to consider whether limits on traditional rights and
freedoms are ‘appropriately justified’.”® This question might be considered on two
broad levels. The first involves testing the law according to a particular measure or
standard—such as proportionality. Laws that pass this standard might be said to have
been substantively justified. This is the most commonly used meaning of the word
justified, in this context, and it is the main focus of this Inquiry. The second level
concerns the processes that lead to the making of the law—the procedural justification.

Both of these types of justification are discussed below.
Proportionality

1.60 A common way of determining whether a law that limits rights is justified is by
asking whether the law is proportionate. Although it is commonly used by courts to test
the validity of laws that limit constitutional rights,”’ proportionality tests can also be a
valuable tool for law makers and others to test the justification of laws that limit
important (even if not constitutional) rights and principles.

1.61 A 2012 book on the jurisprudence of proportionality includes this ‘serviceable—
but by no means canonical—formulation’ of the test:

1. Does the legislation (or other government action) establishing the right’s
limitation pursue a legitimate objective of sufficient importance to warrant
limiting a right?

2. Are the means in service of the objective rationally connected (suitable) to the
objective?

3. Are the means in service of the objective necessary, that is, minimally impairing
of the limited right, taking into account alternative means of achieving the same
objective?

75 Louis Henkin, The Age of Rights (Columbia University Press, 1990) 4.

76 See Terms of Reference.

77 Former President of the Supreme Court of Israel, Aharon Barak, said proportionality can be defined as
‘the set of rules determining the necessary and sufficient conditions for a limitation on a constitutionally
protected right by a law to be constitutionally protected’: Aharon Barak, Proportionality: Constitutional
Rights and Their Limitations (Cambridge University Press, 2012) 3.

78 In other words, proportionally tests need not only be used by courts, and need not only be used to test
limits on constitutional rights.
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4. Do the beneficial effects of the limitation on the right outweigh the deleterious
effects of the limitation; in short, is there a fair balance between the public interest
and the private right?”

1.62 Proportionality has been called the ‘most important doctrinal tool in

constitutional rights law around the world for decades
contemporary human rights law and scholarship’.

"8 and ‘the orienting idea in

» 81

Proportionality has been received into the constitutional doctrine of courts in
continental Europe, the United Kingdom, Canada, New Zealand, Israel, and South
Africa, as well as the jurisprudence of treaty-based legal systems such as the
European Court of Human Rights, giving rise to claims of a global model, a received
approach, or simply the best-practice standard of rights adjudication. Even in the
United States, which is widely understood to have formally rejected proportionality,
some argue that the various levels of scrutiny adopted by the US Supreme Court are
analogous to the standard questions posed by proportionality.

1.63 Proportionality is also used by Australian parliamentary committees to scrutinise
Bills. The Parliamentary Joint Committee on Human Rights, for example, applies a
proportionality test. The Committee’s Guide to Human Rights states:

A key aspect of whether a limitation on a right can be justified is whether the
limitation is proportionate to the objective being sought. Even if the objective is of
sufficient importance and the measures in question are rationally connected to the
objective, the limitation may still not be justified because of the severity of its impact
on individuals or groups.®

1.64 A classic discussion of the principle of proportionality may be found in the 1986
Canadian Supreme Court case of R v Oakes.® This case concerned a statute, the
Narcotic Control Act, which placed a legal burden of proof on the defendant, and so
undermined the person’s right, under the Canadian Charter of Rights and Freedoms, to
be presumed innocent until proven guilty. Section 1 of the Canadian Charter guarantees
the rights and freedoms in the Charter ‘subject only to such reasonable limits

79

80

81

83

84

G Huscroft, B Miller and G Webber (eds), Proportionality and the Rule of Law: Rights, Justification,
Reasoning (Cambridge University Press, 2014). Cf Aharon Barak: ‘According to the four sub-
components of proportionality, a limitation of a constitutional right will be constitutionally permissible if
(i) it is designated for a proper purpose; (ii) the measures undertaken to effectuate such a limitation are
rationally connected to the fulfilment of that purpose; (iii) the measures undertaken are necessary in that
there are no alternative measures that may similarly achieve that same purpose with a lesser degree of
limitation; and finally (iv) there needs to be a proper relation (“proportionality stricto sensu” or
“balancing”) between the importance of achieving the proper purpose and the special importance of
preventing the limitation on the constitutional right’: Barak, above n 77, 3.

Kai Moller, ‘Proportionality: Challenging the Critics’ (2012) 10 International Journal of Constitutional
Law 709, 709.

Huscroft, Miller and Webber, above n 79, 1.

Ibid. For recent discussions of proportionality in the UK High Court, see R (Lord Carlile) v Home
Secretary [2014] 3 WLR 1404, [28]-[34] (Lord Sumption); Bank Mellat v HM Treasury [No. 2] [2014]
AC 700, [68]-[76] (Lord Reed); and R (Nicklinson) v Ministry of Justice [2014] 3 All ER 843, [168]
(Lord Mance).

Parliamentary Joint Committee on Human Rights, ‘Guide to Human Rights’ (March 2014) 8
<http://www.aph.gov.au/joint_humanrights/>.

R v Oakes [1986] 1 SCR 103 [69]-[70].
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prescribed by law as can be demonstrably justified in a free and democratic society’.

» 85

Dickson CJ said that to establish that a limit is reasonable and demonstrably justified in
a free and democratic society, two central criteria must be satisfied.

1.65 The first criterion concerned the importance of the objective of the law.

First, the objective, which the measures responsible for a limit on a Charter right or
freedom are designed to serve, must be ‘of sufficient importance to warrant overriding
a constitutionally protected right or freedom’. The standard must be high in order to
ensure that objectives which are trivial or discordant with the principles integral to a
free and democratic society do not gain s 1 protection. It is necessary, at a minimum,
that an objective relate to concerns which are pressing and substantial in a free and
demoacratic society before it can be characterized as sufficiently important.®

1.66 Secondly, the means chosen for the law must be ‘reasonable and demonstrably
justified’, which involves ‘a form of proportionality test” with three components:

1.67

First, the measures adopted must be carefully designed to achieve the objective in
question. They must not be arbitrary, unfair or based on irrational considerations. In
short, they must be rationally connected to the objective. Second, the means, even if
rationally connected to the objective in this first sense, should impair ‘as little as
possible’ the right or freedom in question. Third, there must be a proportionality
between the effects of the measures which are responsible for limiting the Charter
right or freedom, and the objective which has been identified as of ‘sufficient
importance”.®’

In each case, Dickson CJ said, courts will be ‘required to balance the interests of

society with those of individuals and groups’.®® There are variations, but the language
in Oakes is reflected in most proportionality tests.

1.68

In Australia, a kind of proportionality test is applied when courts consider the

validity of a law that limits the constitutional right to political communication. In
considering such laws, courts look at whether the law is ‘reasonably appropriate and
adapted to serve a legitimate end’.®® In this context, the phrase ‘reasonably appropriate
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The Victorian Charter similarly provides: ‘A human right may be subject under law only to such
reasonable limits as can be demonstrably justified in a free and democratic society based on human
dignity, equality and freedom, and taking into account all relevant factors including—(a) the nature of the
right; and (b) the importance of the purpose of the limitation; and (c) the nature and extent of the
limitation; and (d) the relationship between the limitation and its purpose; and (e) any less restrictive
means reasonably available to achieve the purpose that the limitation seeks to achieve’: Charter of
Human Rights and Responsibilities Act 2006 (Vic) s 7(2). See also, Human Rights Act 2004 (ACT) s 28;
New Zealand Bill of Rights Act 1990 (NZ) s 5.

R v Oakes [1986] 1 SCR 103 [69]-[70].

Ibid.

Ibid.

This is part of the second limb of the Lange test. “The test adopted by this Court in Lange v Australian
Broadcasting Corporation, as modified in Coleman v Power, to determine whether a law offends against
the implied freedom of communication involves the application of two questions: 1. Does the law
effectively burden freedom of communication about government or political matters in its terms,
operation or effect? 2. If the law effectively burdens that freedom, is the law reasonably appropriate and
adapted to serve a legitimate end in a manner which is compatible with the maintenance of the
constitutionally prescribed system of representative and responsible government and the procedure
prescribed by s 128 of the Constitution for submitting a proposed amendment of the Constitution to the



1. The Inquiry in Context 31

and adapted’ does not mean ‘essential’ or ‘unavoidable’, but has been said to be closer
to the notion of proportionality.® Professor Adrienne Stone has written that, in other
circumstances, the ‘reasonably appropriate and adapted to’ formula has been used as ‘a
very minimal standard of review’:

By contrast, the proportionality formula, which has also been used to interpret grants
of Commonwealth power, is a more rigorous tool of judicial review. In contrast to its
previous deference, when employing the language of proportionality the High Court
would ask whether the end could be pursued by less drastic means, and it has been
particularly sensitive to laws that impose adverse consequences unrelated to their
object, such as the infringement of basic common law rights.... This kind of test
resembles those employed in European Union law and in Canada.*

1.69 Despite the benefits of a structured proportionality analysis, some flexibility in
approach may have benefits. Williams and Hume write that the Australian High
Court’s ‘incompletely theorised agreement about the verbal formulation of the
proportionality test has allowed the Court to forge majorities recognising rights rather
than falling into disputes about the precise jurisprudential basis of how to balance those
rights against other rights and the public interest’.%

1.70 Proportionality—*a single flexible standard’—has been contrasted with the law
of the First Amendment to the US Constitution, which ‘uses a multitude of less

flexible, but more precise, rules designed to respond to particular kinds of cases’.*

1.71 InRoach v Electoral Commissioner, Gleeson CJ expressed reservations about an
‘uncritical translation of the concept of proportionality’ from jurisdictions with human
rights instruments, into the Australian context.** In Momcilovic, Heydon J suggested
that the proportionality test in the Victorian Charter created “difficult tasks’ that should
be for legislatures, not judges.” However, these concerns may not arise if the

informed decision of the people?’: Hogan v Hinch (2011) 243 CLR 506, [47] (French CJ) (emphasis

added).
90 Roach v Electoral Commissioner (2007) 233 CLR 162, [85] (Gummow, Kirby and Crennan JJ).
91 Adrienne Stone, ‘The Limits of Constitutional Text and Structure: Standards of Review and the Freedom

of Political Communication’ (1999) 23 Melbourne University Law Review 668, 677.

92 Williams and Hume, above n 10, 136-7.

93 Adrienne Stone, ‘The Limits of Constitutional Text and Structure Revisited’ 28(3) UNSWLJ 842, 844.
“The choice between the competing merits of these approaches depends on rather large questions of fact
and value. Rules will appeal to those who value certainty in the application of judicial rules and who
believe that rules created by one court are capable of constraining later and lower courts. Flexible
standards will appeal to those who value flexibility and to those who are, in any event, sceptical about the
capacity of legal doctrine to effectively constrain judges’: Ibid.

94 ‘Human rights instruments which declare in general terms a right, such as a right to vote, and then permit
legislation in derogation of that right, but only in the case of a legitimate objective pursued by means that
are no more than necessary to accomplish that objective, and give a court the power to decide whether a
certain derogation is permissible, confer a wider power of judicial review than that ordinarily applied
under our Constitution. They create a relationship between legislative and judicial power significantly
different from that reflected in the Australian Constitution’: Roach v Electoral Commissioner (2007) 233
CLR 162, [17] (Gleeson CJ).

95 ‘It will lead to debates in which many different positions could be taken up. They may be debates on
points about which reasonable minds may differ. They may be debates in which very unreasonable minds
may agree. They are debates that call for resolution by legislative decision’: Momcilovic v The Queen
(2011) 245 CLR 1, [431] (Heydon J). Heydon J said that s 7(2) ‘creates a kind of “proportionality”
regime without comprehensible criteria’: Ibid [432].
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proportionality analysis is being applied by law makers and others to test the merits of
proposed laws, rather than by courts testing existing laws against constitutional rights.

1.72 Other criticisms of proportionality may apply not only to the use of the concept
by courts, but also more broadly. The use of proportionality in the constitutional law of
other countries has its critics.” Some have suggested that proportionality tests give
insufficient weight to rights, or call for the comparison of incommensurable values.
Proportionality has even been called an ‘assault on human rights’.®” To balance rights
may be to ‘miss the distinctive moral status that a rights claim presupposes and
affirms’.% Far from rights being ‘trumps’,” a balancing approach might suggest that

everything is ‘up for grabs’.*®

1.73 Nevertheless, in submissions to this Inquiry, a number of stakeholders said that
proportionality was the appropriate concept to apply.'™ For example, the Law Council
of Australia submitted that the proportionality test in R v Oakes ‘has been applied in
Australian domestic law and can produce logical and predictable outcomes when
applied to legislation’.

‘Proportionality’ is... a fluid test which requires those analysing and applying law and
policy to have regard to the surrounding circumstances, including recent
developments in the law, current political and policy challenges and contemporary
public interest considerations.'*

1.74 Inits submission to this Inquiry, the Human Rights Law Centre stated:

the test for determining whether a restriction is appropriate should be one of
proportionality as used in international and comparative human rights jurisprudence
and under the Charter of Human Rights and Responsibilities Act 2006 (Vic). ... A
proportionality test is appropriate as it preserves rights, provides a framework for
balancing competing rights and enables other important public concerns, such as
national security and public order, to be duly taken into account. *®

1.75 In this Inquiry, the ALRC does not consider the question of whether testing the
proportionality of laws that limit rights is better carried out by the judiciary or the
legislature. Nor is it necessary, in this Inquiry, to find a perfect method—if such a

96 See, eg, Francisco J Urbina, ‘Is It Really That Easy: A Critique of Proportionality and “Balancing as
Reasoning”” (2014) 27 Canadian Journal of Law and Jurisprudence 167; Stavros Tsakyrakis,
‘Proportionality: An Assault on Human Rights?’ (2009) 7 International Journal of Constitutional Law
468; Gregoire CN Webber, ‘Proportionality, Balancing, and the Cult of Constitutional Rights
Scholarship’ (2010) 23 Canadian Journal of Law and Jurisprudence 179. In defence, see, eg, Moller,

above n 80.
97 Tsakyrakis, above n 96.
98 Ibid 489.
99 This is Ronald Dworkin’s well-known metaphor: Ronald Dworkin, ‘Rights as Trumps’ in Jeremy

Waldron (ed), Theories of Rights (Oxford University Press, 1984).

100 Tsakyrakis, above n 96, 489. ‘With the balancing approach, we no longer ask what is right or wrong in a
human rights case but, instead, try to investigate whether something is appropriate, adequate, intensive, or
far-reaching’: Ibid 487.

101 Although in most submissions, the justification for laws limiting rights was not discussed at this more
general level.

102 Law Council of Australia, Submission 75.

103 Human Rights Law Centre, Submission 39. See also Centre for Comparative Constitutional Studies,
Submission 58.
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method exists—for testing the justification of laws that limit rights. Whether a
particular law that limits a right is justified will of course sometimes be a question
about which reasonable people acting in good faith disagree. A rigid insistence on a
prescribed proportionality framework may also discourage more thorough and wide
ranging analysis.

1.76 While the ALRC does not propose that one particular formulation must always
be used to test the justification of laws that limit traditional rights and freedoms,
proportionality tests offer a valuable way of structuring the critical analysis. It calls for
a considerable degree of rigour, and is clearly more thorough than mere unsupported
statements that a law is justified because it is in the public interest. Proportionality is
also widely used in many other countries and jurisdictions. When considering similar
laws in Australia, law makers will naturally find these other analyses instructive.
Importantly, the use of proportionality tests suggests that important rights and
freedoms should only be interfered with reluctantly—when truly necessary.

Scrutiny processes

1.77 A law that limits important rights may be said to be justified in another sense,
namely, that it was made following open and robust scrutiny. A law that limits a right
might therefore be said to be justified procedurally, if the law was made after a
procedure that thoroughly tested whether the limit was substantively justified. A quite
fundamental procedural justification for laws might be, for example, that the law was
made by a democratically elected Parliament in a country with a free press. Another
important process is scrutiny by parliamentary committees.

1.78 Rigorous processes for scrutinising laws for compatibility with traditional rights
may be more important in jurisdictions without a constitutional bill of rights. So called
‘political rights review’ or ‘legislative rights review’, Professor Janet Hiebert has
written,

entails new responsibilities and new incentives for public and political officials to
assess proposed legislation in terms of its compatibility with protected rights. This
innovation results in multiple sites for non-judicial rights review (government, the
public service, and parliament), which distinguish this model from the American-
inspired approach that relies almost exclusively on judicial review for judgments
about rights.’®

1.79 In Chapter 2, the ALRC discusses some procedural protections of traditional
rights in more detail, with a particular focus on scrutiny by parliamentary
committees—and the tests used in those scrutiny processes.

1.80 In Australia, proposed laws are checked for compatibility with traditional rights
at a number of stages in the law making process. For example, when developing policy,
government departments are encouraged to think about the effect a proposed law will
have on fundamental rights. Bills and disallowable legislative instruments presented to
Parliament must have a ‘statement of compatibility’ that assesses the legislation’s

104 Hiebert, above n 17, 9. See also Janet L Hiebert and James B Kelly, Parliamentary Bills of Rights
(Cambridge University Press, 2015) 4.
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compatibility with the rights and freedoms in seven international human rights
instruments (which include most of the traditional rights and freedoms in the ALRC’s
Terms of Reference). The Attorney-General’s Department plays an important role in
providing advice about human rights law and often assists agencies prepare statements
of compatibility and explanatory memoranda.'®®

1.81 Law reform bodies such as the ALRC also routinely consider rights and
freedoms in their work. Under the Australian Law Reform Commission Act 1996 (Cth),
the ALRC has a duty to ensure that the laws, proposals and recommendations it
reviews, considers or makes:

(@ do not trespass unduly on personal rights and liberties or make the rights and
liberties of citizens unduly dependent on administrative, rather than judicial,
decisions; and

(b) are, as far as practicable, consistent with Australia’s international obligations
that are relevant to the matter.'®

1.82 The Office of Parliamentary Counsel will also consider common law rights and
freedoms when drafting legislation, and may question departments about proposed
laws that appear to unduly interfere with rights.

1.83 There are multiple parliamentary committees that review legislation, and three
committees have a particular role in considering whether proposed laws are compatible
with basic rights: the Senate Standing Committee for the Scrutiny of Bills, the Senate
Standing Committee on Regulations and Ordinances, and the Parliamentary Joint
Committee on Human Rights.

1.84 Because of the close relationship between many traditional common law rights
and many human rights protected by international covenants and instruments, an
important role is also played by the Australian Human Rights Commission. The
Commission, established in 1986, and its predecessor, the Human Rights and Equal
Opportunity Commission, established in 1981, have as their purpose, working

for the progressive implementation of designated international conventions and
declarations through representations to the Federal Parliament and the executive,
through other public awareness activities, and where appropriate through intervention
in judicial proceedings.”’

1.85 No less importantly, laws are often scrutinised by the public and in the press.

1.86 Clearly, there are already many processes for testing the compatibility of
proposed laws with important rights and freedoms. Some are relatively new, such as

105 Valuable resources about human rights may be found on the Attorney-General’s Department website:
<www.ag.gov.au>. See also, Attorney-General’s Department, ‘A Guide to Framing Commonwealth
Offences, Infringement Notices and Enforcement Powers’ (2011); Attorney-General’s Department, ‘Tool
for Assessing Human Rights Compatibility” <www.ag.gov.au>. In addition to these guides, agencies are
encouraged to consult early and often with relevant areas of the Attorney-General’s Department where
rights encroachment issues arise. See, eg, Drafting Direction No. 3.5—Offences, Penalties, Self-
Incrimination, Secrecy Provisions and Enforcement Powers [7], [54].

106 Australian Law Reform Commission Act 1996 (Cth) s 24(1).

107 Shearer, above n 66, 55.
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the Parliamentary Joint Committee on Human Rights, established in 2011. Some are
much older, like the Senate Standing Committee on Regulations and Ordinances,
established in 1932. In Chapter 2, the ALRC considers whether some of these existing
procedures might be improved. For example, the ALRC considers whether the
justifications given to parliamentary committees and in compatibility statements are
generally adequate, or could be made more thorough and the reasoning more explicit.

Laws that may merit further review

1.87 Throughout this paper, the ALRC highlights certain laws that may merit closer
review. These are laws that have been criticised for unjustifiably limiting common law
rights or principles. This report highlights some of these criticisms and some of the
arguments that may be relevant to justification. However, for most of these laws, the
ALRC would need more extensive consultation and evidence to justify making detailed
recommendations for reform.'%®

1.88 Therefore, rather than make detailed recommendations for reform based on
insufficient evidence, the ALRC has highlighted laws that seem to merit further
review. These laws are identified in the conclusion to each chapter. The highlighted
laws have been selected following consideration of a number of factors, including
whether the law has been criticised in submissions or other literature for unjustifiably
limiting one or more of the relevant rights and whether the law has recently been
thoroughly reviewed. Laws that may be criticised for reasons other than interference
with rights, for example because they do not achieve their objective, are not
highlighted for that reason alone. The fact that a law limits multiple rights has also
sometimes suggested the need for further review.'®

1.89 The ALRC calls for submissions on which laws that limit traditional rights
deserve further review.

The reform process

1.90 The release of this Interim Report is the second major step in this Inquiry. It
builds upon the Issues Paper, which was released in December 2014. A Final Report
will be presented to the Attorney-General in December 2015.

1.91 In the Issues Paper, two questions were asked about each right, freedom or
principle listed in the Terms of Reference. The first was directed at general principles
or criteria that might be applied to help determine whether a law that encroaches on the

108 Gathering this evidence is not possible, given the wide scope of the Inquiry. By way of illustration, 16
prior reports of the ALRC are referred to with respect to the consideration of particular aspects of rights,
freedoms and privileges—sometimes only one small part of the broader chapter, as in the case of the
work on secrecy provisions that is referred to in Ch 3: Australian Law Reform Commission, Secrecy
Laws and Open Government in Australia, Report No 112 (2009). Each of these ALRC inquiries took
some 12-15 months to undertake.

109 There may also be other laws that deserve further review, not highlighted in this report. Without testing
the justification for all laws that limit rights, even in only a preliminary way, the ALRC cannot
confidently say that they also do not need to be reviewed. The fact that a law is not highlighted should not
be taken to imply that the ALRC considers that it does not need further review.
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right is justified. The second question invited people to identify specific
Commonwealth laws that unjustifiably encroached on the relevant right or freedom,
and to explain why these laws are not justified. The ALRC received 76 public
submissions. These are published on the ALRC website.

1.92 The ALRC has consulted with a broad range of people and organisations, and
will meet with others after the release of this Interim Report. The names of the people
and organisations the ALRC meets with will be published in the Final Report.

1.93 The ALRC also convened an Advisory Committee of experts, which has met
once and will meet again later in the year. The committee has 13 members, and their
names appear at the beginning of this report. Professor Barbara McDonald also
provided crucial assistance, particularly in the preparation of the Issues Paper.

1.94 In this Inquiry the ALRC was also able to call upon the expertise and
experience, as part-time Commissioners, of the Hon Justice John Middleton of the
Federal Court of Australia and, from 9 July 2015, Emeritus Professor Suri Ratnapala.
Invaluable input was also provided by five expert readers who commented on certain
chapters of the report. Their names also appear at the beginning of this report.

1.95 Further information about the ALRC consultation and submission processes,
including information about how the ALRC uses submissions in its work, is available
on the ALRC website, along with how to subscribe to the Inquiry enews.

Call for further submissions

1.96 The ALRC invites submissions in response to this Interim Report. Although the
paper does not contain proposals for specific changes to the law, it does highlight a
number of laws that may unjustifiably interfere with traditional rights and therefore
deserve further scrutiny. The ALRC invites submissions addressing whether these laws
do indeed deserve further review, and submissions identifying any other
Commonwealth laws that should be reviewed.

1.97 Generally, submissions will be published on the ALRC website, unless they are
marked confidential. Confidential submissions may still be the subject of a request for
access under the Freedom of Information Act 1982 (Cth). In the absence of a clear
indication that a submission is intended to be confidential, the ALRC will treat the
submission as public. However, the ALRC does not publish anonymous submissions.

To make a submission, please use the ALRC’s online form, available at
<https://www.alrc.gov.au/content/freedoms-1R127-online-submission>.
Otherwise, submissions may be sent to freedoms@alrc.gov.au or ALRC, GPO
Box 3708, Sydney 2000. The deadline for submissions is Monday 21
September 2015. Submissions, other than those marked confidential, will be
published on the ALRC website.
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A culture of justification

2.1 In Australia, existing and proposed laws are scrutinised for compatibility with
fundamental rights and principles at a number of stages and by a number of different
bodies and institutions. This chapter outlines some of these processes for testing
compatibility, with a particular focus on scrutiny of draft legislation by parliamentary
committees, and considers how the processes may be improved.

2.2 Scrutiny of laws for compatibility with fundamental rights may be seen as part
of a “‘democratic culture of justification’—that is, a culture in which ‘every exercise of
public power is expected to be justified by reference to reasons which are publicly
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available to be independently scrutinised for compatibility with society’s fundamental
commitments”.*

2.3 Such scrutiny can provide a meaningful check on unjustified legislative
intrusions on traditional rights and freedoms. There is also an important democratic
rights value in good, transparent processes and debate about all laws, but particularly
those laws that limit long-held and fundamental individual rights and freedoms.

2.4  Professor Janet Hiebert and others have written about processes of ‘legislative
rights review’ and the ‘importance of confronting whether and how proposed
legislation implicates rights adversely and engaging in reasoned judgment about
whether the initiative should be amended or is nevertheless justified’.? This can happen
throughout the legislative process:

From the early stages of bureaucratic policy development of identifying compatibility
issues and advising on more compliant ways to achieve a legislative initiative, through
to the Cabinet process of deciding whether to proceed with legislative bills, and
ultimately in parliamentary deliberation about whether to approve legislation or put
pressure on the government to make amendments.>

2.5  Scrutiny can also continue after a law is enacted. This chapter discusses the role
and functions of some of the agencies and institutions that play a role in scrutinising
existing laws for compatibility with fundamental rights.

Policy development and legislative drafting

2.6  Policy development and legislative drafting does not occur in a rights vacuum.
Guidance on developing rights-compatible legislation is provided in the Legislation
Handbook," in drafting directions preéjared by the Office of Parliamentary Counsel
(OPC), and other guidance documents.

Drafting guidance

2.7  The drafting directions specifically alert policy makers to the types of provisions
which draw adverse comment from the Senate Standing Committee on the Scrutiny of
Bills (Scrutiny of Bills Committee).® Policy makers are also encouraged to seek advice
from the relevant sections of the Attorney-General’s Department, and engage with
drafters at OPC on these issues.

1 Murray Hunt, ‘Introduction’ in Murray Hunt, Hayley Hooper and Paul Yowell (eds), Parliaments and
Human Rights: Redressing the Democratic Deficit (Hart Publishing, 2015) 1, 15-16.
2 Janet Hiebert, ‘Legislative Rights Review: Addressing the Gap Between Ideals and Constraints’ in

Murray Hunt, Hayley Hooper and Paul Yowell (eds), Parliaments and Human Rights: Redressing the

Democratic Deficit (Hart Publishing, 2015) 39, 40.

Ibid.

Department of Prime Minister and Cabinet, Legislation Handbook (1999), [8.19].

See, eg, Attorney-General’s Department, ‘A Guide to Framing Commonwealth Offences, Infringement

Notices and Enforcement Powers’ (2011).

6 See, eg, Drafting Direction No. 3.5—Offences, Penalties, Self-Incrimination, Secrecy Provisions and
Enforcement Powers pt 7.
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2.8  The Legislation Handbook provides that the Attorney-General’s Department
should be consulted on legislative proposals which may be ‘inconsistent with or
contrary to an international instrument relating to human rights, in particular [the
International Covenant on Civil and Political Rights]’.

2.9  While some rights-encroaching legislation includes a time limit or ‘sunset
clause’,? or review or reporting mechanism,® there is no general guidance included in
either the Legislation Handbook or OPC’s Drafting Directions relating to the inclusion
of sunset clauses or review mechanisms where legislation is likely to be inconsistent
with fundamental rights, freedoms or privileges.

Explanatory material

2.10 Since 1983, it has been standard practice for government bills to be
accompanied by an explanatory memorandum, and since 2003, all Commonwealth
regulations must be accompanied by an explanatory statement. However, the history of
explanatory statements and explanatory memoranda span back to 1932 and the 1950s
respectively.™

2.11 These are prepared by the government department with policy responsibility for
the bill or instrument, for approval by the relevant Minister. Explanatory memoranda
ought, where possible, to address matters considered by the Scrutiny of Bills
Committee or Senate Standing Committee on Regulations and Ordinances (Regulations
and Ordinances Committee). The Attorney-General’s Department provides advice and
guidance on the drafting of explanatory memoranda.

2.12 Since 2011, all legislation and disallowable instruments must also be
accompanied by a ‘statement of compatibility’. Statements of compatibility must
include an assessment of whether a bill or disallowable instrument is compatible with
human rights."* These are also prepared by the department developing a bill or
disallowable instrument, for approval by the relevant Minister.

2.13 Following the introduction of this requirement, the Attorney-General’s
Department developed a tool for assessing human rights compatibility, and a number of
guidance documents. A non-exhaustive list of policy triggers which may give rise to
human rights concerns seeks to engage policy makers on human rights issues from the
initial stages of policy development.”” Templates and example statements of

Department of Prime Minister and Cabinet, above n 4, [6.34].
See, eg, Criminal Code (Cth) ss119.2, 105.53.
See, eg, Ibid s 105.47; Personal Property Securities Act 2009 (Cth) s 343.

0 Explanatory statements have accompanied Commonwealth regulations since the inception of the
Regulations and Ordinances Committee in 1932. Explanatory memoranda in the modern sense have
commonly accompanied government bills since the 1950s. In the first half of the 20th Century, they took
the form of comparative memoranda, which inserted the proposed amendments into the parent Act,
demarking the proposed additions and deletions: Patrick O’Neill, ‘Was There an EM?: Explanatory
Memoranda and Explanatory Statements in the Commonwealth Parliament’ (Parliamentary Library,
Parliament of Australia, 2006).

11 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) ss 8-9.

12 Attorney-General’s Department, ‘“Tool for Assessing Human Rights Compatibility’ <www.ag.gov.au>.
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compatibility®® assist departments in the drafting of statements of compatibility. The
Attorney-General’s Department also provides specific assistance and advice to
departments on statements of compatibility where requested.

2.14 Additionally, the Parliamentary Joint Committee on Human Rights (Human
Rights Committee) has published a guidance note on drafting statements of
compatibility, setting out ‘the committee’s approach to human rights assessments and
its requirements for statements of compatibility’.**

Consultation on draft bills

2.15 In addition to consultation with other government agencies, a draft version of a
bill (an exposure draft) will sometimes be released to the public, particularly where
‘the proposed measures will have a significant impact on groups in the community’. *®
Cabinet endorsement or Prime Ministerial approval (for bills that do not include

measures endorsed by Cabinet) is required before an exposure draft is released.

Parliamentary scrutiny processes

2.16 Parliamentary debate during the passage of legislation is the ultimate forum for
the scrutiny of, and judgments about, encroachments on fundamental rights, freedoms
and privileges. However, in order to ensure the Parliament is well-informed in
conducting such debates, a number of scrutiny committees specifically consider
whether Commonwealth laws encroach upon fundamental rights, freedoms and
privileges. This began with the Regulations and Ordinances Committee, established in
1932 to review disallowable instruments. The scrutiny function was expanded to the
Scrutiny of Bills Committee in 1981. Both committees have a long-standing history of
conducting a technical scrutiny function, which does not delve into the policy merits of
a particular provision.*” In 2011, the Human Rights Committee was established to
consider a wider range of human rights—specifically tied to Australia’s international
human rights obligations—in conducting its review. The Human Rights Committee
specifically considers the policy merits of provisions as part of its scrutiny. *®

2.17 Additionally, the Parliamentary Joint Committee on Intelligence and Security
(Intelligence Committee), Parliamentary Joint Committee on Law Enforcement (Law
Enforcement Committee) and the Senate Standing Committee on Legal and
Constitutional Affairs (Legal and Constitutional Affairs Committee) review legislation
which impact on fundamental rights, freedoms and privileges, particularly in relation to
migration, counter-terrorism and national security legislation.

13 Ibid.

14 Parliamentary Joint Committee on Human Rights, ‘Drafting Statements of Compatibility’ (Guidance Note
No 1, Parliament of Australia, 2014).

15 Department of Prime Minister and Cabinet, above n 4, [4.7(i)].

16 Ibid [7.9].

17 Laura Grenfell, ‘An Australian Spectrum of Political Rights Scrutiny: “Continuing to Lead by

Example?”” (2015) 26 Public Law Review 19, 22, 27.
18 Ibid 27.
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Senate Standing Committee on Regulations and Ordinances

2.18 The Regulations and Ordinances Committee was established in 1932. It is
required to review, and, if necessary, report on whether disallowable instruments:

. are in accordance with the statute;
. unduly trespass on personal rights and liberties;
. unduly make the rights and liberties of citizens dependent upon administrative

decisions which are not subject to review of their merits by a judicial or other
independent tribunal; or

. contain matter more appropriate for parliamentary enactment. **

2.19 The Regulations and Ordinances Committee is comprised of six members
supported by a legal adviser who reviews all disallowable instruments against the
principles above, and provides a report on compliance.?

2.20 Where an instrument raises a concern with respect to the matters being tested,
the Regulations and Ordinances Committee usually writes to the responsible Minister
for further explanation, or to seek an undertaking for specific action to resolve the
concern.?! This process is usually completed within 15 sitting days of the instrument
being tabled, to allow the Committee to seek disallowance of an instrument if its
concerns are not allayed. Where the scrutiny process is not completed, the Regulations
and Ordinances Committee may move a notice of motion for disallowance in order to
provide it with sufficient time to complete its review, and retain its power to seek
disallowance if concerns about compliance with its scrutiny principles are not
addressed.”

Senate Standing Committee for the Scrutiny of Bills

2.21 The Scrutiny of Bills Committee was established in 1981, on a six month
probationary basis, with its functions carried out by the Constitutional and Legal
Affairs Committee.”® In May 1982, the Scrutiny of Bills Committee was constituted as
a separate committee, but it was not until 1987 that it was made a standing committee
of the Senate.? The scrutiny principles applied by the Committee are drawn from those
applied by the Regulations and Ordinances Committee, and require it to consider
whether bills or Acts:

. trespass unduly on personal rights and liberties;

19 Senate, Parliament of Australia, Standing Order 23 (24 August 1994). The overlap between these scrutiny
principles and the Terms of Reference for this ALRC Inquiry are discussed in text below.

20 Senate Standing Committee on Regulations and Ordinances, Report on the Work of the Committee in
2012-13 (Report No 118, 2013), [1.12].

21 Ibid [1.13].

22 Ibid [1.14]-[1.15].

23 Senate Standing Committee for the Scrutiny of Bills, Ten Years of Scrutiny—A Seminar to Mark the

Tenth Anniversary of the Senate Standing Committee for the Scrutiny of Bills (Senate, Parliament of
Australia, 1991), 6.
24 Ibid 5-7.
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. make rights, liberties or obligations unduly dependent upon insufficiently
defined administrative powers;

. make rights, liberties or obligations unduly dependent upon non-reviewable
decisions;

. inappropriately delegate legislative powers; or

. insufficiently subject the exercise of legislative power to parliamentary
scrutiny.?

2.22 The Committee is comprised of six members, supported by a legal adviser who
reviews all bills against the scrutiny principles, and provides a report on whether and
how the principles are breached. Based on this advice, the Scrutiny of Bills Committee
publishes, on each Wednesday of a sitting week, an Alert Digest containing an outline
of each of the Bills introduced in the previous sitting week, along with any comments it
wants to make in relation to a particular Bill.

2.23 If concerns are raised in the Digest, the Scrutiny of Bills Committee writes to
the Minister responsible for the bill, inviting a response to its concerns, and sometimes
suggests an amendment. The Minister’s response may include a revised version of a
section of legislation, a slight alteration to the legislation or explanatory memorandum,
or the response may better explain why the bill has appeared in its current form. If
these responses do not allay the Scrutiny of Bills Committee’s concerns, it will draw
the provisions in question to the Senate’s attention through its Report, and leave it to
the Senate to determine the appropriateness of the relevant encroachment.

2.24 The Scrutiny of Bills Committee’s concerns, the Minister’s responses and the
Committee’s conclusions are published in a Report. Since February 2015, the Scrutiny
of Bills Committee also publishes a newsletter highlighting key scrutiny issues. It
focuses on ‘information that may be useful when bills are debated’.?

Parliamentary Joint Committee on Human Rights

2.25 The Human Rights Committee was established under section 4 of the Human
Rights (Parliamentary Scrutiny) Act 2011 (Cth) (Parliamentary Scrutiny Act). The
Human Rights Committee must examine all bills and legislative instruments that come
before either House of Parliament for compatibility with human rights, and report to
both Houses on that issue.?’ It is an extension of existing parliamentary rights review

25 Senate, Parliament of Australia, Standing Order 24 (15 July 2014). The overlap between these scrutiny
principles and the Terms of Reference for this ALRC Inquiry are discussed in text below.

26 Senate Standing Committee for the Scrutiny of Bills, Parliament of Australia, Senate Scrutiny of Bills
Committee News (2015), 1.

27 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) s 7(a). The Human Rights (Parliamentary
Scrutiny) Act 2011 (Cth) formed part of the government response to the National Human Rights
Consultation. The National Human Rights Consultation Committee recommended the adoption of federal
human rights legislation modelled on the Victorian and ACT charters. It extends the existing
parliamentary rights review model, rather than adopting a judicial review model of rights protection. The
overlap between the human rights considered by the Human Rights Committee and the Terms of
Reference for this ALRC Inquiry are discussed in text below.
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mechanisms, and draws an explicit connection with international human rights
instruments.

2.26 Unlike the Regulations and Ordinances Committee and the Scrutiny of Bills
Committee, which draw their scrutiny principles broadly from the International
Covenant on Civil and Political Rights (ICCPR),?® the Human Rights Committee’s
scrutiny is tied directly to international human rights instruments. The Parliamentary
Scrutiny Act defines human rights as those rights and freedoms declared in the ICCPR
and International Covenant on Economic, Social and Cultural Rights (ICESR),” as
well as a number of other international instruments which relate to the rights in the
ICCPR and ICESR.®

2.27 The Committee is comprised of 10 members,® and is supported by a legal
adviser and secretariat. If the Human Rights Committee is not initially satisfied with
the human rights compatibility of a bill, it will write to the relevant Minister seeking
further detail about the bill. The Committee also has the power to request a briefing,
call for written submissions, hold public hearings and/or call for witnesses.*

2.28 On each Tuesday of a sitting week, the Human Rights Committee publishes a
report commenting on provisions raising human rights concerns, or where insufficient
information has been provided to allow it to undertake an analysis. It also comments on
responses received in response to comments in earlier reports.

2.29 In conducting its examination, the Human Rights Committee categorises bills
and instruments into three groups: legislation which does not give rise to human rights
concerns; legislation which potentially raises human rights concerns; and legislation
that raises human rights concerns the Committee considers require closer
examination.*® The third category refers to those pieces of legislation that raise human
rights concerns of such significance or complexity that the Committee may examine it
more closely, and use its powers to hold hearings or request a briefing.**

28 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976).

29 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December
1966, 993 UNTS 3 (entered into force 3 January 1976).

30 Namely, the International Convention on the Elimination of All Forms of Racial Discrimination, opened

for signature 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969); Convention on the
Elimination of All Forms of Discrimination Against Women, opened for signature 18 December 1980,
1249 UNTS (entered into force 3 September 1981); Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Opened for Signature 10 December 1984, 1465 UNTS
85 (entered into Force 26 June 1987); Convention on the Rights of the Child, opened for signature 20
December 1989, 1577 UNTS 3 (entered into force 2 September 1990); UN Convention on the Rights of
Persons with Disabilities, Opened for Signature 30 March 2007, 999 UNTS 3 (entered into Force 3 May
2008).

31 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) s 5(1).

32 Commonwealth, Hansard, House of Representatives, 20 June 2012, 7177 (Mr Harry Jenkins).

33 Parliamentary Joint Committee on Human Rights, Annual Report 2012-13 (2013), [1.19].

34 Ibid [1.27].
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2.30 The primary focus of the Committee is ‘determining whether any identified
limitation of a human right is justifiable’.** It does so by reference to what are known
as the Siracusa Principles,*® which broadly invite an analysis of whether the limitation
is prescribed by law, in pursuit of a legitimate objective, rationally connected to its

stated objective, and proportionate to the achievement of the objective.*’

Senate Standing Committee on Legal and Constitutional Affairs

2.31 First established in 1970, eight legislative and general purpose standing
committees, including the Legal and Constitutional Affairs Committee, are appointed
under Senate Standing Order 25.%® It is comprised of a pair of committees, the
Legislation Committee, which deals with bills, estimates processes and oversees
departmental performance, and the References Committee, which deals with references
from the Senate.® The Legislation Committee is required to take into account, in its
review of bills, comments made by the Scrutiny of Bills Committee.”® As a result, the
Constitutional and Legal Affairs Committee considers encroachments on fundamental
rights, freedoms and privileges to the extent that the Scrutiny of Bills Committee raises
these issues in its reports. As discussed above, the Scrutiny of Bills Committee is
specifically required to review bills to determine whether they trespass on personal
rights and liberties.

2.32  Each committee is allocated a group of departments and agencies to oversee.
The Legal and Constitutional Affairs Committee has coverage of the Attorney-
General’s Department and Department of Immigration and Border Protection.*? As part
of its oversight, it scrutinises a number of legislative frameworks which may have an
impact upon fundamental rights, freedoms and privileges, such as migration law, and
counter-terrorism and national security legislation.

2.33 The Legislation and References Committees of the Legal and Constitutional
Affairs committee are comprised of six members each, with a Government majority in
the Legislation Committee and an Opposition majority in the References Committee.*
In the Legislation Committee, three of the members are nominated by the Leader of the
Government in the Senate, two are nominated by the Leader of the Opposition in the
Senate and one by minority groups and independent senators.* In the References
Committee, three members are nominated by the Leader of the Opposition in the
Senate, two by the Leader of the Government and one by minority groups and

35 See, eg, Parliamentary Joint Committee on Human Rights, Human Rights Scrutiny Report—Nineteenth
Report of the 44th Parliament (2015), v.
36 See Ch 1.

37 See, eg, Parliamentary Joint Committee on Human Rights, Human Rights Scrutiny Report—Nineteenth
Report of the 44th Parliament (2015), v.
38 Harry Evans and Rosemary Laing (eds), Odgers’ Australian Senate Practice (Department of the Senate,

13th ed, 2012), ch 16.
39 Senate, Parliament of Australia, Standing Order 25 (15 July 2014) cl 2.

40 Ibid cl 2B.
41 Harry Evans and Rosemary Laing, above n 38, ch 16.
42 Ibid.

43 Senate, Parliament of Australia, Standing Order 25 (15 July 2014) cl 5.
44 Ibid cl 5(a).



2. Scrutiny Mechanisms 45

independent senators.* The Committees have the power to appoint persons with
specialist knowledge.*®

Parliamentary Joint Committee on Intelligence and Security

2.34 The Intelligence Committee was established in 2001, under s 28 of the
Intelligence Services Act 2001 (Cth) (Intelligence Services Act). It is comprised of
eleven members, the majority of whom must be Government members.*’ Five
members are drawn from the Senate and six from the House of Representatives.“®

2.35 The Intelligence Committee is required to review any matter, including bills
before the Parliament, relating to Australia’s intelligence and security agencies referred
to it by the Attorney-General or a resolution of either House of Parliament.”® It may
also request the Attorney-General to refer a matter to it.> Some examples of bills the
Intelligence  Committee has reviewed since January 2014 include the
Telecommunications (Interception and Access) Amendment (Data Retention) Bill 2014
(Cth), Counter-Terrorism Legislation Amendment (Foreign Fighters) Bill 2014 (Cth),
and the National Security Legislation Amendment Bill (No. 1) 2014 (Cth).

2.36 The Intelligence Committee also has a role in post-implementation review. It is
required, under s 29 of the Intelligence Services Act, to review the operation,
effectiveness and implications of the following provisions by 7 May 2018:

. pt 111 div 3 of the Australian Security Intelligence Organisation Act 1979 (Cth);
. pt LAA div 3A of the Crimes Act 1914 (Cth);

. divs 104 and 105 of the Criminal Code 1995:°* and

. ss119.2 and 119.3 of the Criminal Code 1995.>

2.37 While the Intelligence Services Act does not expressly require that the
Intelligence Committee consider fundamental rights, freedoms and privileges as part of
its review of bills, in practice, the Committee considers whether the bill provides
adequate safeguards and accountability mechanisms.”® These are matters that are
relevant to whether encroachments on fundamental rights, freedoms and privileges are

45 Ibid cl 5(b).

46 Ibid cl 17.

47 Intelligence Services Act 2001 (Cth) s 28(3).

48 Ibid s 28(2).

49 Ibid s 28(1)(b).

50 Ibid s 28(2).

51 Criminal Code Act 1995 (Cth) sch 1 (Criminal Code).

52 Intelligence Services Act 2001 s 29(1)(bb).

53 See, eg, Parliamentary Joint Committee on Intelligence and Security, ‘Advisory Report on the National

Security Legislation Amendment Bill (No. 1) 2014” (Parliamentary Paper 199/2014, 17 September 2014),
2; Parliamentary Joint Committee on Intelligence and Security, Parliament of Australia, Advisory Report
on the Counter-Terrorism Legislation Amendment (Foreign Fighters) Bill (October 2014), 2;
Parliamentary Joint Committee on Intelligence and Security, Parliament of Australia, Advisory Report on
the Telecommunications (Interception and Access) Amendment (Data Retention) Bill 2014 (February
2015), 2.
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justified.® The Intelligence Committee has the power to conduct private hearings, >

which may allow it to conduct a more thorough evidence-based review of justifications
for encroachments on fundamental rights, freedoms and privileges based on national
security concerns.

Parliamentary Joint Committee on Law Enforcement

2.38 The Law Enforcement Committee was established in December 2013, and is
comprised of ten members,”® with a Government majority. Five members are drawn
from the House of Representatives and five from the Senate.>” The five members of the
House of Representatives are comprised of three members nominated by the
Government Whip and two by the Opposition Whip. The five members of the Senate
are comprised of two members nominated by the Leader of the Government in the
Senate, two members by the Leader of the Opposition in the Senate and one by any
minority group or independent senator. *® The Committee is chaired by a Government
member,> and a non-Government member is the deputy chair.*

2.39 The Law Enforcement Committee is concerned mostly with the activities of the
Australian Crime Commission (ACC) and the Australian Federal Police (AFP). It
reviews annual reports of the ACC and the AFP, providing additional oversight of
agencies with ‘strong, coercive powers’.® It is required, among other things, to
examine trends and changes in criminal activities, practices and methods and report on
changes it thinks desirable to the structure, functions, powers and procedures of the
ACC and AFP.% It is also required to oversee the operation of pt 2-6 and s 20A of the
Proceeds of Crime Act 2002 (Cth).%

240 The Law Enforcement Committee is not expressly required, under the
Parliamentary Joint Committee on Law Enforcement Act 2010 (Cth), to consider
fundamental rights, freedoms and privileges as part of its review. However, its
oversight functions are designed to monitor the implementation and operation of
legislative frameworks which may encroach upon fundamental rights, freedoms and
privileges.*

54 This is reflected in the Terms of Reference to this ALRC Inquiry, which requires the ALRC to consider
‘any safeguards provided in the laws, such as rights of review or other accountability mechanisms’.

55 Intelligence Services Act 2001 (Cth) sch 1, cl 6-7.

56 Parliamentary Joint Committee on Law Enforcement Act 2010 (Cth) s 5.

57 Ibid s 5(2).

58 Commonwealth Hansard, House of Representatives, 21 November 2013, 968-9 (The Hon. Chris Pyne
MP) cl 1(a).

59 Ibid cl 1(c)(i).

60 Ibid.

61 Parliamentary Joint Committee on Law Enforcement, Parliament of Australia, Examination of the

Australian Crime Commission Annual Report of the 2014, June 2015, [1.3].

62 Parliamentary Joint Committee on Law Enforcement Act 2010 (Cth) s 7(1)(g).

63 Proceeds of Crime Act 2002 (Cth) s 179U.

64 The Attorney-General, in discussing the Law Enforcement committee’s role, stated that it exemplifies the
‘commitment to improving oversight and accountability in relation to the exercise of the functions of
Commonwealth agencies’: Parliamentary Joint Committee on Law Enforcement, Parliament of Australia,
Examination of the Australian Crime Commission Annual Report of the 2014, June 2015, [1.3].
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Other review mechanisms
Australian Human Rights Commission

2.41 The Australian Human Rights Commission (AHRC), as part of its role under the
Australian Human Rights Commission Act 1986 (Cth), has the power to review laws.
This may be conducted under a reference from the Attorney-General, or because it
appears to the AHRC desirable to do so, to determine whether it is compatible with
Australia’s international human rie%hts obligations.® It is required to report to the
Attorney-General on its review,> and shall include any recommendations for
amendments of an enactment to ensure it is not inconsistent with or contrary to any
human right.” The Minister is required to table a copy of any such report within 15
sitting days of receipt of the report.®

Independent National Security Legislation Monitor

2.42 The Independent National Security Legislation Monitor (INSLM) must review,
on his or her own initiative, or arising from a reference from the Prime Minister or the
Committee on Intelligence and Security, the operation, effectiveness and implications
of Australia’s counter-terrorism and national security Ie%islation, and any other laws
which relate to counter-terrorism or national security.” As part of its review, the
INSLM must consider whether these provisions contain appropriate safeguards to
protect the rights of the individual, and are proportionate and necessary.® The INSLM
is required to give the Prime Minister an annual report relating to the above functions.
The Prime Minister must table the annual report before Parliament within 15 sitting
days of receipt.”

2.43 As discussed above, the Intelligence Committee is also specifically tasked with a
post-implementation review of a number of provisions relating to counter-terrorism
and national security.

Australian Law Reform Commission

2.44 The ALRC conducts reviews into matters referred to it by the Attorney-
General.” In conducting a review, the ALRC must aim to ensure that the laws,
proposals and recommendations it reviews ‘do not trespass unduly on personal rights
and liberties’.™ It is required to report on its review to the Attorney-General,” who

must table the report within 15 sitting days of receipt of the report.”

65 Australian Human Rights Commission Act 1986 (Cth) s 11(1)(e).

66 Ibid.

67 Ibid s 29(1).

68 Ibid s 46.

69 Independent National Security Legislation Monitor Act 2010 (Cth) s 6(1).
70 Ibid s 6(1)(b).

71 Ibid s 29(1).

72 Ibid s 29(5).

73 Australian Law Reform Commission Act 1996 (Cth) s 21.

74 Ibid s 24.

75 Ibid s 21(2).

76 Ibid s 23.
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Efficacy of scrutiny and review mechanisms
Overlapping parliamentary scrutiny

2.45 Since the establishment of the Human Rights Committee, the overwhelming
majority of bills which have an impact on the rights, freedoms and privileges listed in
the Terms of Reference have been subject to at least two separate streams of
parliamentary committee review. Table 1 sets out the extent of overlap in the
consideration of these rights by the three parliamentary rights scrutiny committees.

Table 1 Parliamentary scrutiny of fundamental rights, freedoms and privileges’’

ALRC Terms of Reference | Human Rights Scrutiny of Regulations and
Committee Bills Ordinances
Committee Committee
Freedom of speech v v v
Freedom of religion v v v
Freedom of association 4 v v
Freedom of movement v v v
Vested property rights x v v
Retrospective offences v 4 v
Retrospective application of x 4 v
obligations (civil)
Fair trial v v v
Burden of proof v v v
Privilege against self- 4 4 v
incrimination
Client legal privilege v v v
Strict and absolute liability v v v
Appeal from acquittal 4 4 v
Procedural fairness v v v
Judicial review v v v
Delegating legislative power x v v
Authorising  what  would Limited® v v
otherwise be a tort
Executive immunities Limited™ v v
77 This table is derived from: the definition of human rights in Human Rights (Parliamentary Scrutiny) Act

2011 (Cth) s 3; the scrutiny principles listed in Senate, Parliament of Australia, Standing Order 23
(24 August 1994); Senate, Parliament of Australia, Standing Order 24 (15 July 2014); and the reports of
the relevant committees.

78 Respect for professional duties of confidentiality (such as the confidentiality of legal communications) is
considered to fall under the category of a ‘right to privacy’: See, eg, Parliamentary Joint Committee on
Human Rights, Parliament of Australia, Examination of Legislation in Accordance with the Human
Rights (Parliamentary Scrutiny) Act 2011, Fifteenth Report of the 44th Parliament (November 2014),

[1.52].

79 Parliamentary Joint Committee on Human Rights, above n 33, 18.

80 Where a contravention of the ICCPR would constitute a tort, authorisation of such conduct falls within
the purview of art 2(3)(a) of the ICCPR, which requires that an effective remedy be available.

81 Executive immunities for actions which contravene the ICCPR fall within the purview of art 2(3)(a) of

the ICCPR, which requires that an effective remedy be available.
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2.46 Where no concerns arise about human rights compatibility, or where further
information is required before a determination on compatibility can be made, the work
of the Human Rights Committee, in practice, appears quite similar to the work of the
Scrutiny of Bills Committee. In particular, the reports of each committee reflect that
both committees commonly write to the Minister seeking additional information or
explanation for why a law that limits fundamental rights, freedoms or privileges is
justified.®

2.47 However, where stronger concerns about human rights impacts arise, it seems
that only the Human Rights Committee seeks empirical evidence to justify an
encroachment, and focuses on the measure as a whole, while the Scrutiny of Bills
Committee conducts a more technical analysis.®

2.48 A similar approach appears to be reflected in considering disallowable
instruments, with the Regulations and Ordinances Committee focused on technical
scrutiny.* Of the 283 instruments the Regulations and Ordinances Committee
commented on in 2012-13, 70 related to a failure to provide sufficient information on
consultation.®

2.49 The Scrutiny of Bills Committee, in its own inquiry into the future role and
direction of the Committee, recognised the potential for significant overlap in the work
of the committees.® In light of this, it may be useful to consider reviewing the scope of
the committees, and the relationship between them. For instance, the Human Rights
Committee mght focus its attention only on the most significant limitations on human
rights, while the Scrutiny of Bills Committee and Regulations and Ordinances
Committees might continue to undertake a technical review of all bills and
disallowable instruments. Another possible approach could see the requirement to
conduct a human rights compatibility analysis added to the scope of the Scrutiny of
Bills Committee’s work.

2.50 The United Kingdom’s experience provides an instructive precedent. The Joint
Committee on Human Rights (UK Human Rights Committee) was established in

82 Cf Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation
in Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Second Report of the 44th
Parliament (February 2014), [1.317]; Senate Standing Committee for the Scrutiny of Bills, Parliament of
Awustralia, Sixth Report of 2014 (June 2014), 238-9.

83 Cf Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation
in Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Second Report of the 44th
Parliament (February 2014), [1.37]-[1.42]; Senate Standing Committee for the Scrutiny of Bills,
Parliament of Australia, Fourth Report of 2014 (March 2014), 94-126.

84 Cf Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation
in Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Tenth Report of 2013 (June
2013), [3.11], [3.19]; Senate Standing Committee on Regulations and Ordinances, ‘Delegated Legislation
Monitor No. 6 of 2013’ (Parliament of Australia, 20 June 2013), 403-4.

85 Senate Standing Committee on Regulations and Ordinances—Report on the Work of the Committee in
2012-13. Report No. 118, [3.7].
86 Senate Standing Committee for the Scrutiny of Bills, Parliament of Australia, Final Report—Inquiry into

the Future Role and Direction of the Senate Scrutiny of Bills Committee (May 2012), [3.12].
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2001.¥ The UK Human Rights Committee has, since its inception, focused only on
bills which appear to raise ‘significant questions of human rights’.%8 The legal adviser
to the UK Human Rights Committee reviews all bills at an early stage, and brings those
bills which raise significant concerns to the Committee’s attention.®® Significance is
determined by reference to various criteria, including:

how important is the right affected, how serious is the interference with it, and in the
case of qualified rights, how strong is the justification for the interference, how many
people are likely to be affected by it, and how vulnerable they are.”

2.51 Since 2006, the UK Human Rights Committee has begun an additional sifting
process, to further target those bills to concentrate upon. The additional criteria used to
determine its work program include whether:

. the European Court of Human Rights or United Kingdom higher courts have
recently given a judgment on the issue raised;

. the Bill has attracted broader public or media attention;

. ‘reputable’ stakeholders such as non-governmental organisations have

commented on the Bill;

. the Explanatory Notes are incomplete so as to necessitate an inquiry into the
relevant human rights issues; and

. the Bill raises an issue that has consistently been a concern for the UK Human
Rights Committee in the past, but which the Government does not appear to
have addressed.*!

2.52 Similar criteria adapted for Australia could, for example, be used by the Human
Rights Committee.

Statements of compatibility and explanatory memoranda

2.53 Since January 2013, the Human Rights Committee has identified over 80
statements of compatibility that did not meet its expectations.® The Scrutiny of Bills
Committee, in the same period, asked the relevant Minister to include further
information and justification in explanatory memoranda for 78 bills.*

87 Joint Committee on Human Rights, ‘The Work of the Committee in the 2001-2005 Parliament—19th
Report of the 2004-05 Session’, [1].

88 Ibid [46].

89 Joint Committee on Human Rights, above n 87, [47].

90 Ibid.

91 House of Lords House of Commons Joint Committee on Human Rights, ‘The Committee’s Future
Working Practices—Twenty Third Report of Session 2005-06" (Report No 239, 24 July 2006), [29].

92 This figure is derived from a review of reports of the Human Rights Committee. Where a number of bills

are introduced as part of a package, it has been counted as a single bill. Data has been collected from
January 2013 because the Human Rights Committee began regularly drawing attention to statements of
compatibility it judged inadequate from its first report of 2013 onwards.

93 This figure is derived from a review of reports of the Scrutiny of Bills Committee from January 2013
onwards.
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2.54 The need for explanatory material that sets out adequate justification for
encroachments on fundamental rights, freedoms and privileges is well documented. In
its 2006 report on future approaches to scrutiny, the UK Human Rights Committee
noted:

the provision of proper Explanatory Memoranda is absolutely essential to the effective
functioning of the [scrutiny process].**

2.55 Such concerns have been echoed in the Australian context:

Deficient [explanatory memoranda] means that committees are required to seek
additional information from agencies about the proposed legislation. This delays the
scrutiny process and could have been avoided had a sufficient EM been provided.
This is not an ideal outcome given the tight timeframes under which committees often
operate when reporting to Parliament.”

2.56 In 2004, the Scrutiny of Bills Committee specifically considered the quality of
explanatory memoranda. It recommended:

Before a Bill is introduced into the Parliament, an appropriately qualified person
should check the explanatory memorandum accompanying the Bill to ensure it
explains fully the effect and operation of the proposed legislation and complies with
the requirements contained in [a new Legislation Handbook which consolidates the
information contained in the Legislation Handbook, Legislation Circulars and Office
of Parliamentary Counsel Drafting Directions].*

2.57 The Human Rights Committee has also emphasised the need for detailed and
evidence-based assessments in statements of compatibility.®’

2.58 Additional procedures could be put in place to improve the rigour of statements
of compatibility and explanatory memoranda to assist Parliament in understanding the
impact of proposed legislation on fundamental rights, freedoms and privileges. The
object of such procedures would be to ensure that statements of compatibility and
explanatory memoranda provide sufficiently detailed and evidence-based rationales for
encroachments on fundamental rights, freedoms and privileges to allow the
parliamentary scrutiny committees to complete their review.

Time constraints and parliamentary consideration of committee reports

2.59 Parliamentary committees tasked with legislative scrutiny are subject to
significant time constraints. Parliamentarians have identified that ‘the main thing that
would make parliamentary scrutiny more effective is more time’.% Bills may pass into

94 House of Lords House of Commons Joint Committee on Human Rights, above n 91, [41].

95 Alex Hickman, ‘Explanatory Memorandums for Proposed Legislation in Australia: Are They Fulfilling
Their Purpose?’ (2014) 29 Australasian Parliamentary Review 116, 120.

96 Senate Standing Committee for the Scrutiny of Bills, ‘The Quality of Explanatory Memoranda
Accompanying Bills—Third Report of 2004’ (Parliament of Australia), 31.

97 Parliamentary Joint Committee on Human Rights, ‘Drafting Statements of Compatibility’ (Guidance Note
No 1, Parliament of Australia, 2014), 1.

98 Carolyn Evans & Simon Evans, Messages from the Front Line: Parliamentarians’Perspectives of Rights

Protection in Tom Campbell, KD Ewing and Adam Tomkins (eds) The Legal Protection of Human
Rights: Sceptical Essays (Oxford University Press, 2011) 329, 342.
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legislation with little or no consideration of the committees’ reports.” An extreme
example of this arises where bills are passed into legislation before the Scrutiny of
Bills Committee has published its reports. Since 2000, this has occurred in relation to
109 of the bills considered in the Scrutiny of Bills Committee’s reports. Since its
inception, over 50 bills have been passed before the Human Rights Committee
completed its review.

2.60 The Scrutiny of Bills Committee, in its own inquiry into its future role and
direction, concluded that minimum timeframes for committee consideration of
legislation were not appropriate, on the basis that its role is not to delay the passage of
legislation, but to provide timely reports which alert the Senate of the need for possible
further examination of provisions of concern. It also noted that the Scrutiny of Bills
Committee retains the discretion to set its own timeframe for considering and reporting
on a bill, while acknowledging that the passage of legislation is not deferred pending
the Committee’s views.

0 1

2.61 However, a number of parliamentarians'® and commentators® support the
imposition of minimum timeframes for scrutiny committees to consider bills.

2.62 A separate concern is the extent to which Parliament takes into account reports
of the Scrutiny of Bills Committee and Human Rights Committee in passing
legislation. Speaking about the Human Rights Committee, Professor George Williams
noted that ‘there is little or no evidence that [the reports of the Committee] have had a
significant impact in preventing or dissuading parliaments from enacting laws that
infringe basic democratic rights’.’® A review of bills before the Commonwealth
Parliament in the three year period from 2001 to 2003 found that, of the 63 bills
considered to burden human rights, 43 (or approximately 68%) were enacted.'*

99 See, eg, ‘Ten Years of Scrutiny—a Seminar to Mark the Tenth Anniversary of the Senate Standing
Committee for the Scrutiny of Bills’, above n 23, 33, 96-7; Carolyn Evans & Simon Evans, Messages
from the Front Line: Parliamentarians’Perspectives of Rights Protection in Tom Campbell, KD Ewing
and Adam Tomkins (eds) The Legal Protection of Human Rights: Sceptical Essays (Oxford University
Press, 2011) 329, 342.

100 A number of parliamentarians interviewed by Professors Carolyn and Simon Evans indicated that ‘there
was a need for parliamentarians, and parliamentary committees, to be given sufficient time to carry out
their role seriously and responsibly’: Carolyn Evans & Simon Evans, Messages from the Front Line:
Parliamentarians’Perspectives of Rights Protection in Tom Campbell, KD Ewing and Adam Tomkins
(eds) The Legal Protection of Human Rights: Sceptical Essays (Oxford University Press, 2011) 329, 343.

101 See, eg, Law Council of Australia, Submission 19 to Senate Standing Committee for the Scrutiny of Bills,
Inquiry into the Future Direction and Role of the Scrutiny of Bills Committee, 6 April 2010; Amnesty
International, Submission 18 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the
Future Direction and Role of the Scrutiny of Bills Committee,, 6 April 2010; Combined Community
Legal Centres NSW, Submission 16 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into
the Future Direction and Role of the Scrutiny of Bills Committee, 1 April 2010; Australian Human Rights
Commission, Submission 11 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the
Future Direction and Role of the Scrutiny of Bills Committee, 19 March 2010; Civil Liberties Australia,
Submission 7 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the Future Direction
and Role of the Scrutiny of Bills Committee, 19 March 2010.

102 Professor George Williams, Submission 76.

103 Carolyn Evans and Simon Evans, ‘Australian Parliaments and the Protection of Human Rights’ Papers on
Parliament No 47, figure 1.
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2.63 In the United Kingdom, of 1,006 substantive references to the UK Human
Rights Committee’s reports durinq debate in Parliament, only 16 resulted in the
Government offering amendments. % In a further seven instances, the Government
issued guidance based on the UK Human Rights Committee’s reports.*®®

2.64 The effectiveness of the scrutiny process was also queried in the context of the
Anti-Terrorist, Crime and Security Act 2001 (UK):

[A]ll 124 clauses of the ATCSA 2001 were discussed in sixteen hours, which resulted
in no amendments to the Government’s proposal. If parliamentary debate is unable to
effect changes to potential legislation that breaches human rights standards, its
effectiveness must be questioned. One possibility for the complacency of the
Commons might be that the s 19 Declaration of Compatibility gives the impression
that the Act has already been ‘proofed’ for human rights compliance. Thus it may
serve as a ‘legitimizing cloak’ which detracts from the quality of debate.'%

2.65 Determining the efficacy of scrutiny committees solely, or even primarily, by
reference to the number of amendments resulting from consideration of committee
reports is not necessarily appropriate. As noted by political scientists Meghan Benton
and Meg Russell, ‘take-up by government of recommendations is only one form of
committee influence and arguably not even the most important”.*” Influencing policy
debate, improving transparency within the bureaucracy, holding the government to
account by scrutiny and questioning, and creating incentives to draft or amend
legislation to avoid negative comments from the committee are all examples of other
important functions of scrutiny committees.

2.66 However, Michael Tolley, in his consideration of the effectiveness of the UK
Human Rights Committee concluded that ‘the jury is still out on the JCHR’s

effectiveness’,'® suggesting:

in most instances ... the JCHR is unable to get the government to consider its views
during the drafting stage ... [and] is unable to prevent the Government from passing
the bills it wants.'®

2.67 The UK Human Rights Committee has, since 2005, adopted the practice of
recommending amendments to bills in its reports to give effect to its recommendations,
and encourages its members to table these amendments before both Houses of
Parliament.’® This has contributed to a dramatic increase in parliamentary

104 Murray Hunt, Hayley Hooper and Paul Yowell, ‘Parliaments and Human Rights: Redressing the
Democratic Deficit’ (Arts & Humanities Research Council, 18 April 2012) 43-4.

105 1bid 44.

106 Rhonda Powell, ‘Human Rights, Derogations and Anti-Terrorist Detention’ 69 Saskatchewan Law
Review 79, 98.

107 Meghan Benton and Meg Russell, ‘Assessing the Impact of Parliamentary OVersight Committees: The
Select Committees in the British House of Commons’ [2012] Parliamentary Affairs 1, 26.

108 Michael Tolley, ‘Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the
Joint Committee on Human Rights’ 44 Australian Journal of Political Science 41, 53.

109 1bid 54.

110 Murray Hunt, Hayley Hooper and Paul Yowell, above n 104, 22.
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consideration of its reports, increasing from 23 substantive references in the 2001-
2005 Parliament to 1,006 substantive references in the 2005-2010 Parliament.™!

2.68 A more radical suggestion to facilitate greater parliamentary consideration of
committee reports is to, in effect, incorporate the scrutiny process into a bill’s passage
through Parliament, with scrutiny committees empowered to amend the text of the Bill.
These amendments would be subject to rejection in a vote before the Parliament. 2
However, this has the potential to result in more politically partisan scrutiny
committees, subject to greater executive control.*** Alternatively, it may also be useful
to provide that the Senate ‘cannot deal with a Bill until the Committee has presented a
report which in itself has been dealt with by the parliament’.***

2.69 The ALRC considers that it may be constructive to consider reviewing the
operations of the committees and Senate procedure to ensure that the relevant
parliamentary scrutiny bodies have sufficient time to conduct their reviews, and to
facilitate adequate consideration of scrutiny reports during parliamentary debates.

2.70 A number of submissions to the Scrutiny of Bills Committee’s inquiry into its
future role and direction, including that of the ALRC, also noted that the Scrutiny of
Bills Committee should have access to adequate resources to complete its scrutiny
task. '

Conclusions

2.71 The processes and mechanisms for developing and scrutinising Commonwealth
laws aim to encourage public and political officials to assess policies and laws to
determine whether an encroachment on a fundamental right, freedom or privilege is
justified. The following areas may be reviewed to enhance the ability of committees to
perform a constructive role in the scrutiny of legislation:

111 Ibid 41.

112 Jonathan Morgan, Amateur Operatics: The Realization of Parliamentary Protection of Civil Liberties in
Tom Campbell, KD Ewing and Adam Tomkins (eds) The Legal Protection of Human Rights: Sceptical
Essays (Oxford University Press, 2011) 428, 444.

113 Ibid.

114 “Ten Years of Scrutiny—a Seminar to Mark the Tenth Anniversary of the Senate Standing Committee for
the Scrutiny of Bills’, above n 23, 97.

115 Australian Law Reform Commission, Submission 32 to Senate Standing Committee for the Scrutiny of
Bills, Inquiry into the Future Direction and Role of the Scrutiny of Bills Committee, 9 April 2010; Rule of
Law Institute of Australia, Submission 28a to Senate Standing Committee for the Scrutiny of Bills,
Inquiry into the Future Direction and Role of the Scrutiny of Bills Committee,24 June 2010; Australian
Lawyers for Human Rights, Submission 24a to Senate Standing Committee for the Scrutiny of Bills,
Inquiry into the Future Direction and Role of the Scrutiny of Bills Committee, 9 July 2010; Law Council
of Australia, Submission 19 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the
Future Direction and Role of the Scrutiny of Bills Committee, 6 April 2010; Australian Human Rights
Commission, Submission 11 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the
Future Direction and Role of the Scrutiny of Bills Committee, 19 March 2010; Civil Liberties Australia,
Submission 7 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the Future Direction
and Role of the Scrutiny of Bills Committee, 19 March 2010; Rev Prof the Honourable Michael Tate AO,
Submission 2 to Senate Standing Committee for the Scrutiny of Bills, Inquiry into the Future Direction
and Role of the Scrutiny of Bills Committee, 2 March 2010.
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guidance materials and assistance at the legislative drafting and policy
development stages, particularly in relation to the application of post-
implementation review mechanisms or sunset clauses for legislation which
intrudes on fundamental, rights freedoms and privileges;

oversight of explanatory material and statements of compatibility prior to
parliamentary committee scrutiny;

the scope of and relationship between the committees, with particular attention
on what each of the scrutiny committees focuses upon;

the procedures of scrutiny committees, particularly in relation to minimum
timeframes for committee scrutiny, and the role of committee members in
bringing the committee’s concerns to the Parliament’s attention.
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3.1 Freedom of speech has been characterised as one of the ‘fundamental values
protected by the common law’! and as ‘the freedom par excellence; for without it, no

other freedom could survive’.2

3.2 This chapter discusses the source and rationale of the common law right of
freedom of speech; ® how this right is protected from statutory encroachment; and when
laws that interfere with freedom of speech may be considered justified, including by

reference to the concept of proportionality.*

1 Nationwide News v Wills (1992) 177 CLR 1, 31.

N

Enid Campbell and Harry Whitmore, Freedom in Australia (Sydney University Press, 1966) 113.

3 Heydon J has observed that ‘there are many common law rights of free speech’ in the sense that the
common law recognises a ‘negative theory of rights’ under which rights are marked out by ‘gaps in the
criminal law’: Attorney-General (South Australia) v Corporation of the City of Adelaide (2013) 249 CLR

1, [145].
4 See Ch 1.
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3.3 The High Court of Australia has stated that freedom of speech ‘is a common law
freedom’ and that it ‘embraces freedom of communication concerning government and
political matters’:

The common law has always attached a high value to the freedom and particularly in
relation to the expression of concerns about government or political matters ... The
common law and the freedoms it encompasses have a constitutional dimension. It has
been referred to in this Court as ‘the ultimate constitutional foundation in Australia’.®

3.4 In Australian law, particular protection is given to political speech. Australian
law recognises that free speech on political matters is necessary for our system of
representative government:

Freedom of communication in relation to public affairs and political discussion cannot
be confined to communications between elected representatives and candidates for
election on the one hand and the electorate on the other. The efficacy of representative
government depends also upon free communication on such matters between all
persons, groups and other bodies in the community.®

3.5  Free speech or free expression is also understood to be an integral aspect of a
person’s right of self-development and fulfilment.” Professor Eric Barendt writes that
freedom of speech is ‘closely linked to other fundamental freedoms which reflect ...
what it is to be human: freedoms of religion, thought, and conscience’.’

3.6 This freedom is intrinsically important, and also serves a number of broad
objectives:

First, it promotes the self-fulfilment of individuals in society. Secondly, in the famous
words of Holmes J (echoing John Stuart Mill), ‘the best test of truth is the power of
the thought to get itself accepted in the competition of the market’. Thirdly, freedom
of speech is the lifeblood of democracy. The free flow of information and ideas
informs political debate. It is a safety valve: people are more ready to accept decisions
that go against them if they can in principle seek to influence them. It acts as a brake
on the abuse of power by public officials. It facilitates the exposure of errors in the
governance and administration of justice of the country.’

3.7  Freedom of speech has, of course, been defended and advocated in the works of
leading philosophers and jurists from Avristotle in the 4th century BCE,® John Milton

5 Monis v The Queen (2013) 249 CLR 92, [60] (French CJ).

6 Australian Capital Television v Commonwealth (1992) 177 CLR 106, 108 (Mason CJ). See also,
Nationwide News v Wills (1992) 177 CLR 1, 74 (Brennan J).

7 Eric Barendt, Freedom of Speech (Oxford University Press, 2nd ed, 2007) 13.

8 Ibid. See also United Nations Parliamentary Joint Committee, General Comment No 34 (2011) on Article
19 of the ICCPR on Freedoms of Opinion and Expression (CCPR/C/GC/34) [1].

9 R v Secretary of State for the Home Department; Ex Parte Simms [2002] 2 AC 115, 126 (Lord Steyn).

10 Aristotle, Politics (Hackett Publishing Company, 1998) Book 6.
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in the 17th century,** J S Mill in the 18th century,* through to John Rawls, Ronald
Dworkin and Eric Barendt in the 20th century.™

Protections from statutory encroachment
Australian Constitution

3.8 Beginning with a series of cases in 1992,* the High Court has recognised that
freedom of political communication is implied in the Australian Constitution. This
freedom ‘enables the people to exercise a free and informed choice as electors’.™ The
Constitution has not been found to protect free speech more broadly.

3.9 The Constitution does not protect a personal right, but rather, the freedom acts
as a restraint on the exercise of legislative power by the Commonwealth.*®

The freedom is to be understood as addressed to legislative power, not rights, and as
effecting a restriction on that power. Thus the question is not whether a person is
limited in the way that he or she can express himself or herself, although identification
of that limiting effect may be necessary to an understanding of the operation of a
statutory provision upon the freedom more generally. The central question is: how
does the impugned law affect the freedom?*’

3.10 The freedom is not absolute. For one thing, it only protects some types of
speech—political communication.*® In Lange v Australian Broadcasting Corporation it
was held that the freedom is ‘limited to what is necessary for the effective operation of
that system of representative and responsible government provided for by the

Constitution”.*®

11 John Milton, ‘Areopagitica’, Areopagitica, and Other Political Writings of John Milton (Liberty Fund,
1644).

12 John Stuart Mill, On Liberty (London, 1859) in John Gray (ed) On Liberty and Other Essays (Oxford
University Press, 1991).

13 John Rawls, Political Liberalism (Colombia University Press, 1993); Ronald Dworkin, Taking Rights
Seriously (Bloomsbury Publishing, 1978); Barendt, above n 7.

14 Australian Capital Television v Commonwealth (1992) 177 CLR 106; Nationwide News v Wills (1992)
177 CLR 1.

15 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 570.

16 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520; Nationwide News v Wills (1992) 177
CLR 1; Wotton v Queensland (2012) 246 CLR 1; Hogan v Hinch (2011) 243 CLR 506. This ‘negative’
form of the right to freedom of speech is shared by the United States and other common law countries,
where ‘constitutional rights are thought to have an exclusively negative cast’: Adrienne Stone, ‘The
Comparative Constitutional Law of Freedom of Expression’ (2010), University of Melbourne Legal
Studies Research Paper, No 476, 12.

17 Unions NSW v New South Wales (2013) 304 ALR 266, [36]. Also, the High Court said in Lange:
‘Sections 1, 7, 8, 13, 24, 25, 28 and 30 of the Constitution give effect to the purpose of self-government
by providing for the fundamental features of representative government’: Lange v Australian
Broadcasting Corporation (1997) 189 CLR 520, 557. Sections 7 and 24 do not ‘confer personal rights on
individuals. Rather they preclude the curtailment of the protected freedom by the exercise of legislative or
executive power’: Ibid 560.

18 Political communication includes ‘expressive conduct’ capable of communicating a political or
government message to those who witness it: Levy v Victoria (1997) 189 CLR 579.

19 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 561.
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3.11  While the scope of the implied freedom is open to some interpretation, it does
not appear to extend to non-political communication and non-federal communications
concerning discrete state issues.?

3.12 Chief Justice French has advocated a broader understanding of the meaning of
‘political communications’ to include ‘matters potentially within the purview of
government’,** but this interpretation has not commanded support of a majority of the
High Court.?

3.13 In Lange, the High Court formulated a two-step test to determine whether a law
burdens the implied freedom. As modified in Coleman v Power,? the test involves
asking two questions:

1. Does the law, in its terms, operation or effect, effectively burden freedom of
communication about government or political matters?

2. If the law effectively burdens that freedom, is the law nevertheless reasonably
appropriate and adapted to serve a legitimate end in a manner which is compatible
with the maintenance of the constitutionally prescribed system of representative and
responsible government, and the procedure prescribed by s 128 of the Constitution for
submitting a proposed amendment of the Constitution to the informed decision of the
people?*

3.14 The limited scope of the communications covered by the implied freedom are
illustrated by the decision of the High Court in APLA Ltd v Legal Services
Commissioner (NSW).% This concerned whether prohibitions, in NSW legislation, on
advertising by barristers and solicitors offended the Constitution. The High Court held
that the prohibitions were not constitutionally invalid.

3.15 Kirby J, in dissent, held that as a matter of basic legal principle, a protected
freedom of communication arises to protect the integrity and operation of the judicial
branch of government, just as it does with regard to the legislature and executive
branch.? The laws in question, he said, amounted to ‘an impermissible attempt of State
law to impede effective access to Ch Ill courts and to State courts exercising federal

20 See George Williams and David Hume, Human Rights under the Australian Constitution (OUP, 2nd ed,
2013) 184. However, the High Court has stated that the ‘complex interrelationship between levels of
government, issues common to State and federal government and the levels at which political parties
operate necessitate that a wide view be taken of the operation of the freedom of political communication’:
Unions NSW v New South Wales (2013) 304 ALR 266, [25].

21 Hogan v Hinch (2011) 243 CLR 506, [49]. French CJ has said that the ‘class of communication protected
by the implied freedom in practical terms is wide’: Attorney-General for South Australia v Corporation of
the City of Adelaide (2013) 249 CLR 1, 43 [67] (French CJ). The case left open the possibility that
religious preaching may constitute ‘political communication’.

22 See Williams and Hume, above n 20, 185. Attorney-General for South Australia v Corporation of the City
of Adelaide (2013) 249 CLR 1, 43 [67] (French CJ).

23 Coleman v Power (2004) 220 CLR 1.

24 Attorney-General for South Australia v Corporation of the City of Adelaide (2013) 249 CLR 1, [67]
(French CJ).

25 APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322.

26 Ibid [343].
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jurisdiction’, which ‘cannot stand with the text, structure and implications of the
Constitution®.?’

3.16 The constitutionality of provisions of the Criminal Code (Cth), concerning using
a postal or similar service to menace, harass or cause offence,® was considered by the
High Court in Monis v The Queen.?

3.17 The High Court divided equally on whether s 471.12 of the Criminal Code
exceeded the limits of the legislative power of the Commonwealth Parliament because
it impermissibly burdens freedom of communication about government or political
matters.

3.18 Three judges held that the provision was invalid on the basis that preventing
offence through a postal or similar service was not a ‘legitimate end’, as referred to in
the Lange test.®® The other judges read down s 471.12 as being ‘confined to more
seriously offensive communications’ and aimed at the legitimate end of preventing a
degree of offensiveness that would provoke a more heightened emotional or
psychological response by a victim.* Read this way, the law went no further than was
reasonably necessary to achieve its protective purpose.®

3.19 The freedom of political communication doctrine in Australia applies to a
narrower range of speech, as compared to protections in other countries (including the
United States, Canada, the UK and New Zealand). Australia is the only democratic
country that does not expressly protect freedom of speech in its ‘national Constitution
or an enforceable national human rights instrument’.*

Principle of legality

3.20 The principle of legality provides some further protection to freedom of
speech.®® When interpreting a statute, courts will presume that Parliament did not
intend to interfere with freedom of speech, unless this intention was made
unambiguously clear.*

27 Ibid [272].

28 Criminal Code Act 1995 (Cth) sch 1 (Criminal Code) s471.12.

29 Monis v The Queen (2013) 249 CLR 92.

30 As a result, the decision of the Supreme Court of New South Wales (Court of Criminal Appeal)—that the
provision was valid—was affirmed.

31 Monis v The Queen (2013) 249 CLR 92, French CJ [73]-[74], Hayne J [97], Heydon [236].

32 Ibid Crennan, Kiefel, Bell JJ [327]-[339].

33 Ibid [348].

34 George Williams, ‘Protecting Freedom of Speech in Australia’ (2014) 39 Alternative Law Journal 217,
218. Israel has an implied right: Adrienne Stone, ‘The Comparative Constitutional Law of Freedom of
Expression’ (2010), University of Melbourne Legal Studies Research Paper, No 476 1.

35 The principle of statutory interpretation now known as the ‘principle of legality’ is discussed more
generally in Ch 1.

36 Attorney-General (South Australia) v Corporation of the City of Adelaide (2013) 249 CLR 1, 30-33 [42]-
[46]; Evans v State of New South Wales (2008) 168 FCR 576, [72]; R v Secretary of State for the Home
Department; Ex Parte Simms [2002] 2 AC 115, 130.
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3.21 For example, in Attorney-General (South Australia) v Corporation of the City of
Adelaide, French CJ said:

The common law freedom of expression does not impose a constraint upon the
legislative powers of the Commonwealth or the States or Territories. However,
through the principle of legality, and criteria of reasonable proportionality, applied to
purposive powers, the freedom can inform the construction and characterisation, for
constitutional purposes, of Commonwealth statutes. It can also inform the
construction of statutes generally and the construction of delegated legislation made in
the purported exercise of statutory powers. As a consequence of its effect upon
statutory construction, it may affect the scope of discretionary powers which involve
the imposition of restrictions upon freedom of speech and expression.*’

3.22 In Monis, Crennan, Kiefel and Bell JJ held:

The principle of legality is known to both the Parliament and the courts as a basis for
the interpretation of statutory language. It presumes that the legislature would not
infringe rights without expressing such an intention with ‘irresistible clearness’. The
same approach may be applied to constitutionally protected freedoms. In such a
circumstance it may not be necessary to find a positive warrant for preferring a
restricted meaning, save where an intention to restrict political communication is plain
(which may result in invalidity). A meaning which will limit the effect of the statute
on those communications is to be preferred.®

International law

3.23 International instruments provide for freedom of expression including the right,
under art 19 of the International Covenant on Civil and Political Rights (ICCPR), to
‘seek, receive and impart information and ideas of all kinds regardless of frontiers’. *
The UN Human Rights Committee provides a detailed list of forms of communication

that should be free from interference:

Political discourse, commentary on one’s own and on public affairs, canvassing,
discussion of human rights, journalism, cultural and artistic expression, teaching and
religious discourse.*

3.24 The Castan Centre for Human Rights Law stated that common law ‘protection
of free speech at the Commonwealth level essentially dates back to 1992, and is very
limited compared with the equivalent protection under international law’.**

37 Attorney-General (South Australia) v Corporation of the City of Adelaide (2013) 249 CLR 1, 32 [44]

(French CJ).
38 Monis v The Queen (2013) 249 CLR 92, [331] (Crennan, Kiefel and Bell JJ).
39 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS

171 (entered into force 23 March 1976) art 19(2). The Universal Declaration of Human Rights also
enshrines freedom of speech in its preamble: Universal Declaration of Human Rights, GA Res 217A (lll),
UN GAOR, 3rd Sess, 183rd Plen Mtg, UN Doc A/810 (10 December 1948).

40 United Nations Parliamentary Joint Committee, General Comment No 34 (2011) on Article 19 of the
ICCPR on Freedoms of Opinion and Expression (CCPR/C/GC/34) [11].
41 Monash University Castan Centre for Human Rights, Submission 18. Referring to the decisions in

Australian Capital Television v Commonwealth (1992) 177 CLR 106; Nationwide News v Wills (1992)
177 CLR 1.
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3.25 International instruments cannot be used to ‘override clear and valid provisions
of Australian national law’.** However, where a statute is ambiguous, courts will
generally favour a construction that accords with Australia’s international
obligations.®®

Bills of rights

3.26 In other countries, bills of rights or human rights statutes provide some
protection to certain rights and freedoms. Bills of rights and human rights statutes
protect free speech in the United States,* United Kingdom,*” Canada®® and New
Zealand.*” For example, the Human Rights Act 1998 (UK) gives effect to the
provisions of the European Convention on Human Rights, art 10 of which provides:

Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.*®

3.27 This legislative right may not necessarily be different from the freedom
recognised at common law: several members of the House of Lords expressed the
opinion ‘that in the field of freedom of speech there was in princiPIe no difference
between English law on the subject and article 10 of the Convention®.*

3.28 The First Amendment to the United States Constitution provides significant
protection to free speech. In New York Times v Sullivan, Brennan J spoke of a
‘profound national commitment to the principle that debate on public issues should be
uninhibited, robust and wide open, and that it may well include vehement, caustic, and

sometimes unpleasantly sharp attacks on government and public officials’.*

3.29 There are also protections for free speech in the Victorian Charter of Human
Rights and Responsibilities and the Human Rights Act 2004 (ACT).*

Laws that interfere with freedom of speech

3.30 A wide range of Commonwealth laws may be seen as interfering with freedom
of speech and expression, broadly conceived. Some of these laws impose limits on
freedom of speech that have long been recognised by the common law, for example, in
relation to obscenity and sedition. Arguably, such laws do not encroach on the

42 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J).

43 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, 287 (Mason CJ and Deane J).
The relevance of international law is discussed more generally in Ch 1.

44 United States Constitution amend .

45 Human Rights Act 1998 (UK) c 42, s 12 and sch 1 pt I, art 10(1).

46 Canada Act 1982 ¢ 11 s 2(b).

47 New Zealand Bill of Rights Act 1990 (NZ) s 14.

48 Human Rights Act 1998 (UK) c 42, sch 1 pt I, art 10(1).

49 Attorney General v Guardian Newspapers Ltd (No 2) (Spycatcher) [1988] 1988 UKHL 6 283-4 (Lord
Goff). This was approved in Derbyshire County Council v Times Newspapers Ltd [1993] AC 534 550-1
(Lord Keith); R v Secretary of State for the Home Department; Ex Parte Simms [2002] 2 AC 115.

50 New York Times v Sullivan 376 US 254 (1964) 270 (Brennan J, giving the opinion of the Court).

51 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 15; Human Rights Act 2004 (ACT) s 16.
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traditional freedom, but help define it. However, these traditional limits are crucial to
understanding the scope of the freedom, and possible justifications for new
restrictions.>

3.31 Commonwealth laws prohibit, or render unlawful, speech or expression in many
different contexts, and include:

. criminal laws;

. secrecy laws;

. contempt laws;

. anti-discrimination laws;

. media, broadcasting and telecommunications laws;
. information laws; and

intellectual property laws.>

3.32 These laws are summarised below. Some of the justifications that have been
advanced for laws that interfere with freedom of speech, and public criticisms of laws
on that basis, are also discussed.

Criminal laws

3.33 A number of offences directly criminalise certain forms of speech or expression.
Some of these have ancient roots in treason and sedition, which since feudal times
punished acts deemed to constitute a violation of a subject’s allegiance to his or her
lord or monarch.

3.34 Following the demise of the absolute monarchy and the abolition of the Star
Chamber by the Long Parliament in 1641, the law of sedition was developed in the
common law courts. Seditious speech may, therefore, be seen as falling outside the
scope of traditional freedom of speech. However, the historical offence of sedition
would now be seen as a ‘political’ crime, punishing speech that is critical of the
established order. Prohibiting mere criticism of government that does not incite
violence reflects an antiquated view of the relationship between the state and society,
which would no longer be considered justified.>*

52 In fact, freedom of speech has been said to represent the ‘limits of the duty not to utter defamation,
blasphemy, obscenity, and sedition’: Glanville Williams, ‘The Concept of Legal Liberty’ [1956]
Columbia Law Review 1129, 1130. See also Ch 1.

53 Other laws that interfere with freedom of speech include the uniform defamation laws: Defamation Act
2005 (NSW); Defamation Act 2005 (QIld); Defamation Act 2005 (SA); Defamation Act 2005 (Tas);
Defamation Act 2005 (Vic); Defamation Act 2005 (WA); Civil Law (Wrongs) Act 2002 (ACT) ch 9;
Defamation Act 2006 (NT). As this Inquiry is concerned with Commonwealth laws, it will not be
considering the operation of these state and territory laws.

54 Australian Law Reform Commission, Fighting Words: A Review of Sedition Laws in Australia, ALRC
Report 104 (2006) rec 3-1. This followed an earlier recommendation of the Gibbs Committee that, given
its similarity to the then existing treason offence, the offence of treachery should be repealed and a new
provision created, making it an offence for an Australian citizen or resident to help a state or any armed
force against which any part of the Australian Defence Force is engaged in armed hostilities: See
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3.35 Offences that may restrict speech or expression include the modern offences of
treason, urging violence, and advocating terrorism contained in the following
provisions of the Criminal Code (Cth):

. s 80.1AA (Treason—materially assisting enemies);

. s 80.2 (Urging violence against the Constitution);

. s 80.2A (Urging violence against groups);

. s 80.2B (Urging violence against members of groups); and
. s 80.2C (Advocating terrorism).

3.36 In addition, the offence of treachery contained in s 24AA of the Crimes Act
1914 (Cth) covers the doing of any act or thing with intent: to overthrow the
Constitution of the Commonwealth by revolution or sabotage; or to overthrow by force
or violence the established government of the Commonwealth, of a state or of a
proclaimed country. In 2006, in the context of its review of sedition laws, the ALRC
recommended that the treachery offence be reviewed to consider whether it merited
retention, modernisation and relocation to the Criminal Code.

3.37 There are other terrorism-related offences that may involve speech or
expression, such as providing training connected with terrorism, making documents
likely to facilitate terrorism, and directing the activities of, recruiting for, or providing
support to a terrorist organisation.™® The power to prescribe an organisation as a
‘terrorist organisation’ under div 102 of the Criminal Code—which triggers a range of
these offences—may also be seen as infringing rights to freedom of speech.*®

3.38 Counter-terrorism offences were criticised in some submissions on the grounds
that their potential interference with freedom of speech is not justified.®’

In the context of counter terrorism, the pursuit of national security is quintessentially a
legitimate aim. However, a number of provisions risk burdening free speech in a
disproportionate way. The chilling effect of disproportionate free speech offences
should not be underestimated, nor should the normalising effect of gradually limiting
free speech over successive pieces of legislation.®®

Advocating terrorism

3.39 A number of stakeholders submitted, for example, that the scope of the
‘advocating terrorism’ offences in s80.2C of the Criminal Code is an unjustified
encroachment on freedom of speech.

H Gibbs, R Watson and A Menzies, Review of Commonwealth Criminal Law: Fifth Interim Report
(1991). This wording became part of the treason and sedition offences in the Criminal Code, as enacted in
2005.

55 Criminal Code (Cth) ss 101.2, 101.5, 102.2, 102.4, 102.5, 102.7.

56 Gilbert and Tobin Centre of Public Law, Submission 22.

57 See eg, Public Interest Advocacy Centre, Submission 55; Gilbert and Tobin Centre of Public Law,
Submission 22; UNSW Law Society, Submission 19.

58 Public Interest Advocacy Centre, Submission 55.

59 National Association of Community Legal Centres, Submission 66; Gilbert and Tobin Centre of Public

Law, Submission 22; UNSW Law Society, Submission 19.



66 Traditional Rights and Freedoms—Encroachments by Commonwealth Laws

3.40 Section 80.2C makes it an offence if a person advocates the doing of a terrorist
act, or the commission of a terrorism offence, and is reckless as to whether another
person will engage in that conduct as a consequence. A person ‘advocates’ the doing of
a terrorist act or the commission of a terrorism offence if the person ‘counsels,
promotes, encourages or urges’ the doing of it. A defence is provided covering, for
example, pointing out ‘in good faith any matters that are producing, or have a tendency
to produce, feelings of ill-will or hostility between different groups, in order to bring
about the removal of those matters”.®

3.41 In relation to proportionality in restricting freedom of expression, the statement
of compatibility with human rights stated:

The criminalisation of behaviour which encourages terrorist acts or the commission of
terrorism offences is a necessary preventative mechanism to limit the influence of
those advocating violent extremism and radical ideologies.®

3.42 The parameters of the offence were considered by the Parliamentary Joint
Committee on Human Rights (the Human Rights Committee) and the Senate Standing
Committee for the Scrutiny of Bills (the Scrutiny of Bills Committee) in their
delibeerzations on the Counter-Terrorism Legislation Amendment (Foreign Fighters) Bill
2014.

3.43 The Human Rights Committee concluded that the provision was ‘likely to be
incompatible with the right to freedom of opinion and expression’.® In reaching this
conclusion the Human Rights Committee noted that a number of existing provisions in
the Criminal Code contain offences that may apply to speech that incites violence and
expressed concern that, despite the good faith defences, this offence was ‘overly broad’
in its application:

This is because the proposed offence would require only that a person is ‘reckless’ as
to whether their words will cause another person to engage in terrorism (rather than
the person “intends’ that this be the case). The committee is concerned that the offence
could therefore apply in respect of a general statement of support for unlawful
behaviour (such as a campaign of civil disobedience or acts of political protest) with
no particular audience in mind. For example, there are many political regimes that
may be characterised as oppressive and non-democratic, and people may hold
different opinions as to the desirability or legitimacy of such regimes; the committee
is concerned that in such cases the proposed offence could criminalise legitimate
(though possibly contentious or intemperate) advocacy of regime change, and thus
impermissibly limit free speech.®

60 Criminal Code (Cth) s 80.3(1)(d).

61 Explanatory Memorandum, Counter-Terrorism Legislation Amendment (Foreign Fighters) Bill 2014
(Cth) [138].
62 The Bill also received scrutiny from the Parliamentary Joint Committee on Intelligence and Security:

Parliamentary Joint Committee on Intelligence and Security, Parliament of Australia, Advisory Report on
the Counter—Terrorism Legislation Amendment (Foreign Fighters) Bill (October 2014).

63 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Fourteenth Report of the 44th
Parliament (October 2014) [1.259].

64 Ibid [1.258].
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3.44 The Scrutiny of Bills Committee highlighted the definition of ‘advocates’ and
stated that this is a broad definition that ‘may therefore amount to an undue trespass on
personal rights and liberties as it is not sufficiently clear what the Iawsprohibits, and
have a ‘chilling effect on the exercise of the right of free expression’.® It also noted
existing offences in the Criminal Code which may already cover conduct intended to
be captured by the proposed offence.®

3.45 The Attorney-General responded to these concerns by emphasising that terrorist
offences generally require a person to have three things: the capability to act, the
motivation to act, and the imprimatur to act (for example, endorsement from a person
with authority).

The new advocating terrorism offence is directed at those who supply the motivation
and imprimatur. This is particularly the case where the person advocating terrorism
holds significant influence over other people who sympathise with, and are prepared
to fight for, the terrorist cause.®’

3.46 In relation to the availability of other offences, the Attorney-General advised
that where the Australian Federal Police (AFP) has sufficient evidence, the existing
offences of incitement or the urging violence offences would be pursued. However,
these offences require the AFP to prove that the person intended the crime or violence
to be committed. There will not always be sufficient evidence to meet this threshold
because ‘persons advocating terrorism can be very sophisticated about the precise
language they use, even though their overall message still has the impact of
encouraging others to engage in terrorist acts’. ®

It is no longer the case that explicit statements (which would provide evidence to meet
the threshold of intention) are required to inspire others to take potentially devastating
action in Australia or overseas. The cumulative effect of more generalised statements
when made by a person in a position of influence and authority can still have the
impact of directly encouraging others to go overseas and fight or commit terrorist acts
domestically. This effect is compounded with the circulation of graphic violent
imagery (such as beheading videos) in the same online forums as the statements are
being made. The AFP therefore require tools (such as the new advocating terrorism
offence) to intervene earlier in the radicalisation process to prevent and disrupt further
engagement in terrorist activity. ®

3.47 The Scrutiny of Bills Committee acknowledged these points but concluded that,
on balance, it would be appropriate to further clarify the meaning of ‘advocate’ to

65 Senate Standing Committee for the Scrutiny of Bills, Parliament of Australia, Fourteenth Report of 2014
(October 2014) 795.

66 Ibid. Citing Criminal Code (Cth) ss 80.2, 80.2A, 80.2B, 101.5, 102.4.

67 Senate Standing Committee for the Scrutiny of Bills, Parliament of Australia, Fourteenth Report of 2014,
(October 2014) 796.

68 Ibid.

69 Ibid.
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assist people in ‘prospectively knowing the scope of their potential criminal liability”. "

The Bill was not amended in this respect.

3.48 A number of stakeholders to this Inquiry raised concerns about the advocating
terrorism offences. The Gilbert and Tobin Centre of Public Law submitted that s 80.2C
directly infringes the right to freedom of speech as it ‘limits the capacity for individuals
to voice their views and opinions on terrorism and overseas conflicts’. It observed that
the offence goes beyond the concept of incitement by criminalising the ‘promotion’ of
terrorism and by requiring only that the person is ‘reckless’ as to whether their words
may result in terrorism (as opposed to intending that result).

The offence could apply, for example, to a person who posts online that they support
the beheadings of hostages by Islamic State. Such a comment would be highly
disagreeable, and it could legitimately attract the attention of the security services and
law enforcement to ensure that the person does not become involved in terrorism.
However, the law has not traditionally treated such actions as criminal acts unless the
person encourages another person to commit an unlawful act, and intends that the
unlawful act should be committed.”

3.49 The Gilbert and Tobin Centre stated that the broader approach adopted in the
offence of advocating terrorism is unjustified because of its significant impact on free
speech, and because it ‘may contribute to a sense of alienation and discrimination in
Australia’s Muslim communities if they feel like the government is not willing to have
an open discussion about issues surrounding terrorism and Islam’. "

3.50 The Public Interest Advocacy Centre (PIAC) questioned the need for the new
offence, in view of the offence in s 80.2 of the Criminal Code (criminalising ‘urging
violence’ against the Constitution or a Commonwealth, state or territory government)
and the offence of incitement, which covers urging another person to commit a terrorist
act.” They also questioned the assertion that the provision is proportionate.

The new advocacy offence is far wider in scope than the targeted offence of
incitement, requiring a person only to be reckless as to whether their expression of a
view ‘counsels, promotes, encourages or urges’ another to commit a terrorist act,
rather than intending them to do so.”

3.51 The Law Council of Australia (Law Council) observed that div 80 and s 80.2C
are framed broadly, and may have the ‘potential to unduly burden freedom of
expression’. The good faith defence ‘may not address concern of criminal liability
experienced by those engaged in publishing or rePorting on matters that could
potentially fall within the broad scope of the offences’.”

70 Ibid 797. Consistently with Parliamentary Joint Committee on Intelligence and Security, Parliament of
Australia, Advisory Report on the Counter-Terrorism Legislation Amendment (Foreign Fighters) Bill
(October 2014) rec 5.

71 Gilbert and Tobin Centre of Public Law, Submission 22.

72 Ibid.
73 Criminal Code (Cth) s 11.4.
74 Public Interest Advocacy Centre, Submission 55.

75 Law Council of Australia, Submission 75.
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Prescribed terrorist organisations

3.52 Similar concerns about overreach have been identified in relation to prescribed
terrorist organisations under div 102 of the Criminal Code. These provisions allow an
organisation to be prescribed by regulations as a terrorist organisation where it is
directly or indirectly engaged in, preparing, planning, assisting in or fostering the doing
of a terrorist act, or advocates the doing of a terrorist act.” Professor George Williams
has commented that, while it is understandable that the law would permit groups to be
banned that engage in or prepare for terrorism, ‘it is not justifiable to ban an entire
group merely because someone affiliated with it praises terrorism’.”’

3.53 The Gilbert and Tobin Centre stated that, as a result, members of an organisation
may be exposed to serious criminal offences for expressing radical and controversial
(but not necessarily harmful) views about terrorism and religion.

An organisation may be proscribed on the basis of views expressed by some of its
members, which means that other individuals may be exposed to liability when they
do not even agree with those views. Indeed, an organisation may even be proscribed
on the basis that the views it expresses might encourage a person with a severe mental
iliness to engage in terrorism.”

Using a postal service to menace, harass or cause offence

3.54 Another provision of the Criminal Code that received comment in submissions
was s 471.12, which provides that a person is guilty of an offence if the person uses a
postal or similar service in a way that reasonable persons would regard as being, in all
the circumstances, menacing, harassing or offensive. This provision was the subject of
the High Court’s deliberations in Monis v The Queen.”

3.55 The University of Melbourne Centre for Comparative Constitutional Studies
submitted that s 471.12 unjustifiably interferes with freedom of speech, and political
communication in particular for the following reasons:

. application to core political speech—the broad scope of the provision means that
it can operate to suppress core political speech; and

76 Criminal Code (Cth) s 102.1. Related criminal offences include those in relation to being a member of,
training with, or providing support or resources to a terrorist organisation: Ibid ss 102.3, 102.5, 102.7.

77 Williams, above n 34, 220.

78 Gilbert and Tobin Centre of Public Law, Submission 22. Section 102.1(1A)(c) of the Criminal Code
provides that an organisation advocates the doing of a terrorist act if it ‘directly praises the doing of a
terrorist act in circumstances where there is a substantial risk that such praise might have the effect of
leading a person (regardless of his or her age or any mental impairment that the person might suffer) to
engage in a terrorist act’. The notion of proscribing speech based upon a reaction of someone who suffers
from a mental impairment is ‘extraordinary’ and a ‘radical departure from the normal, accepted legal
standard of a “reasonable person”’: Williams, above n 34, 220.

79 Monis v The Queen (2013) 249 CLR 92.
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. the ‘offensiveness’ standard is not sufficient to justify a law that criminalises
political speech.®

3.56 The Centre for Comparative Constitutional Studies suggested that s471.12
should include “clear exceptions for communication pertaining to matters that are in the
public interest in order to protect core political speech’ and that offensiveness should
not be used as a criterion of the offence, leaving only ‘menacing’ and ‘harassing’.®
Alternatively, the provision could specify matters that the court must consider when

determining whether the communication was offensive.*
Other criminal laws

3.57 Many other Criminal Code provisions potentially engage with freedom of
speech, including those creating offences in relation to providing false or misleading
information or documents;® distributing child pornography material; and counselling
the committing of suicide.®

Incitement and conspiracy laws

3.58 The concepts of incitement and conspiracy have a long history in the common
law. Traditional freedom of speech has never protected speech inciting the commission
of a crime.

3.59 Under s 11.4 of the Criminal Code (Cth) a person who urges the commission of
an offence is guilty of the offence of incitement. Incitement may relate to any offence
against a law of the Commonwealth and is not limited to serious offences, such as
those involving violence. Therefore, a person may commit the offence of incitement by
urging others to engage in peaceful protest by trespassing on prohibited
Commonwealth land.®

3.60 Similarly, a person who conspires with another person to commit an offence
punishable by imprisonment for more than 12 months, or by a fine of 200 penalty units
or more, is guilty of the offence of conspiracy to commit that offence.

3.61 The Law Council observed that various features of the terrorism offences in
div 101 of the Criminal Code—including the preparatory nature of some offences, and
the broad and ambiguously defined terms on which the offences are based, when
combined with the offence of incitement may ‘impact on freedom of speech more than

80 Cf Racial Discrimination Act 1975 (Cth) s 18C. Unlike s 471.12, s 18C does not create a criminal offence
and is subject to a number of broadly defined defences: Centre for Comparative Constitutional Studies,
Submission 58.

81 Centre for Comparative Constitutional Studies, Submission 58.
82 Ibid. Cf Criminal Code (Cth) s 473.4.

83 Criminal Code (Cth) ss 136, 137.1, 137.2.

84 Ibid ss471.12, 474.15, 47417, 474.19, 474.22, 474.29A.

85 An offence under Crimes Act 1914 (Cth) s 89. For the person to be guilty, the person must intend that the
offence incited be committed: Criminal Code (Cth) s 11.4(2).
86 Criminal Code (Cth) s 11.5.



3. Freedom of Speech 71

is necessary to achieve the putative objective and is not specific enough to avoid
capturing less serious conduct’.®’

Secrecy laws

3.62 The secrecy of government information has a long history.® The notion that the
activities of government should be secret goes back to a period when monarchs were
motivated by a desire to protect themselves against their rivals and official information
was considered the property of the Crown, to be disclosed or withheld at will. Two
principal rationales for secrecy in the modern context are the Westminster system of
government and the need to protect national security.®

3.63 The exposure of state secrets may be seen as falling outside the scope of
traditional freedom of speech. However, while the conventions of the Westminster
system were once seen to demand official secrecy, secrecy laws may need to be
reconsidered in light of principles of open government and accountability—and
modern conceptions of the right to freedom of speech.

3.64 Many Commonwealth laws contain provisions that impose secrecy or
confidentiality obligations on individuals or bodies in respect of Commonwealth
information. Statutory secrecy provisions typically exhibit four common elements:

. protection of particular kinds of information;

. regulation of particular persons;

. prohibition of certain kinds of activities in relation to the information; and

. exceptions and defences which set out the circumstances in which a person does

not infringe a secrecy provision.

3.65 In its 2009 report Secrecy Laws and Open Government in Australia (ALRC
Report 112), the ALRC identified 506 secrecy provisions in 176 pieces of primary and
subordinate legislation.®

3.66 Provisions in Commonwealth legislation that expressly impose criminal
sanctions for breach of secrecy or confidentiality obligations include, for example:

. Crimes Act 1914 (Cth) s 70, 79;
. Aboriginal and Torres Strait Islander Act 2005 (Cth) ss 191, 193S, 200A;
. Aged Care Act 1997 (Cth) ss 86-2, 86-5, 86-6, 86-7;

. Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth)
ss 121, 122, 123, 127, 128(5) and (10), 130, 131(4);

87 Law Council of Australia, Submission 75.

88 See Australian Law Reform Commission, Secrecy Laws and Open Government in Australia, Report No
112 (2009) ch 2.

89 See lbid [2.4].

90 Ibid Appendix 4.
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. Australian Border Force Act 2015 (Cth) s 24, pt 6;
. Australian Prudential Regulation Authority Act 1998 (Cth) s 56;

. Australian Securities and Investments Commission Act 2001 (Cth) s 127(4EA),
(4F); and

. Australian Security Intelligence Organisation Act 1979 (Cth) ss 18, 34ZS(1) and
(2), 35P(1) and (2), 81, 92(1) and (1A).

3.67 Other provisions impose secrecy or confidentiality obligations but do not
expressly impose criminal sanctions. Such provisions create a ‘duty not to disclose’,
which may attract criminal sanctions under s 70 of the Crimes Act 1914 (Cth). These
include, for example:

. Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss 189B,
251(3), 324R, 341R, 390R;

. Export Finance and Insurance Corporation Act 1991 (Cth) s 87(4); and
. Food Standards Australia New Zealand Act 1991 (Cth) s 114.

3.68 The ALRC recommended, among other things, that the general secrecy offences
inss 70 and 79 of the Crimes Act should be repealed and replaced by new offences that
require that the disclosure of Commonwealth information did, or was reasonably likely
to, or intended to cause harm.*

3.69 The ALRC concluded that specific secrecy offences are only warranted where
they are ‘necessary and proportionate to the protection of essential public interests of
sufficient importance to justify criminal sanctions’ and should include an express
requirement that the unauthorised disclosure caused, or was likely or intended to cause,
harm to an identified essential public interest.”? These recommendations have not been
implemented.

3.70 PIAC endorsed, in the context of freedom of speech, the ALRC’s earlier
recommendations with regard to reform of secrecy offences and observed:

Blanket restrictions on the dissemination of information regarding government
activity should generally be viewed with a critical eye. Australia’s constitutionally-
mandated system of democratic, responsible government requires transparency and
openness and, as such, any such restrictions are only justifiable if they are tightly
defined and closely tied to a legitimate purpose.”

91 Ibid recs 4-1, 5-1.
92 Ibid recs 8-1, 8-2.
93 Public Interest Advocacy Centre, Submission 55.
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Australian Border Force Act

3.71 The scope of secrecy and disclosure provisions enacted in the Australian Border
Force Act 2015 (Cth) have been criticised by the Law Council because the provisions
‘may discourage legitimate whistle-blowers from speaking out publicly’.**

3.72 Part 6 of the Australian Border Force Act makes it an offence to record or
disclose any information obtained by a person in their capacity as an entrusted person,
punishable by imprisonment for 2 years.”> An ‘entrusted person’ is defined to include
the secretary, the Australian Border Force Commissioner and any Immigration and
Border Protection Department worker.* The latter category of person may, by written
determination of the secretary or Commission, include any consultant, contractor or
service provider—such as a doctor or welfare worker in an offshore immigration
detention centre.”’

3.73 Sections 42-49 of the Act provide an extensive range of exceptions. In
summary, however, unauthorised disclosure is only permissible if it is ‘necessary to
prevent or lessen a serious threat to the life or health of an individual’ and the
disclosure is “for the purposes of preventing or lessening that threat’.%

3.74 The Law Council submitted that the relevant provisions of the Bill should be
amended to include a public interest disclosure exception; and that the secrecy offences
should include an express requirement that, for an offence to be committed, the
unauthorised disclosure caused, or was likely or intended to cause, harm to an
identified essential public interest.”

ASIO Act secrecy provisions

3.75 Particular secrecy provisions have been subject to criticism for interfering with
freedom of speech or expression including, for example, in the Australian Security
Intelligence Organisation Act 1979 (Cth) (ASIO Act), where secrecy offences have
been extended to apply to the unauthorised disclosure of information relating to a
‘special intelligence operation’.'®

3.76 Section 35P(1) of the ASIO Act provides that a person commits an offence if the
person discloses information; and the information relates to a ‘special intelligence

94 Law Council of Australia, Submission to Senate Legal and Constitutional Affairs Committee, Inquiry
into the Customs and Other Legislation Amendment (Australian Border Force) Bill 2015 and the
Australian Border Force Bill 2015, 2015.

95 Australian Border Force Act 2015 (Cth) s 24.

96 Ibid s 5.

97 Ibid ss 4, 5.

98 Ibid s 48.

99 Law Council of Australia, Submission to Senate Legal and Constitutional Affairs Committee, Inquiry

into the Customs and Other Legislation Amendment (Australian Border Force) Bill 2015 and the
Australian Border Force Bill 2015, 2015. This was said to be consistent with the ALRC’s conclusion
that, where no harm is likely, other responses to the unauthorised disclosure of Commonwealth
information are appropriate—including the imposition of administrative sanctions or the pursuit of
contractual or general law remedies: Australian Law Reform Commission, Secrecy Laws and Open
Government in Australia, Report No 112 (2009) [8.6].

100 Australian Security Intelligence Organisation Act 1979 (Cth) s 35P.
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operation’.’®* Recklessness is the fault element in relation to whether the information

relates to a special intelligence operation.

3.77 Section 35P(2) provides an aggravated offence where the person intends to
endanger the health or safety of any person or prejudice the effective conduct of a
special intelligence operation; or the disclosure of the information will endanger the
health or safety of any person or prejudice the effective conduct of a special
intelligence operation.

3.78 The Explanatory Memorandum stated that these offences are ‘necessary to
protect persons participating in a [special intelligence operation] and to ensure the
integrity of operations, by creating a deterrent to unauthorised disclosures, which may
place at risk the safety of participants or the effective conduct of the operation’.'*

3.79 The Human Rights Committee examined provisions of the ASIO Act in its
consideration of the National Security Legislation Amendment Bill (No. 1) 2014, and
concluded that these offence provisions had not been shown to be a reasonable,
necessary and proportionate limitation on the right to freedom of expression.'® The
provisions were incompatible with the right to freedom of expression because they
appeared to impose disproportionate limits on that right.***

3.80 While the statement of compatibility highlighted the existence of defences and
safeguards, the Human Rights Committee observed that because s 35P(1) ‘applies to
conduct which is done recklessly rather than intentionally, a journalist could be found
guilty of an offence even though they did not intentionally disclose information about a
[special intelligence operation]’.'®

As [special intelligence operations] can cover virtually all of ASIO’s activities, the
committee considers that these offences could discourage journalists from legitimate
reporting of ASIO’s activities for fear of falling foul of this offence provision. This
concern is compounded by the fact that, without a direct confirmation from ASIO, it
would be difficult for a journalist to accurately determine whether conduct by ASIO is
pursuant to a [special intelligence operation] or other intelligence gathering power.'%

3.81 The Scrutiny of Bills Committee also considered these provisions and criticised
the broad drafting:

First, they are not limited to initial disclosures of information relating to a [special
intelligence operation] but cover all subsequent disclosures (even, it would seem, if
the information is in the public domain). In addition, these new offences as currently
drafted may apply to a wide range of people including whistleblowers and journalists.

101 ‘Special intelligence operation’ is defined in Ibid s 4.

102 Explanatory Memorandum, National Security Legislation Amendment Bill (No. 1) 2014 (Cth) [553].

103 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Sixteenth Report of the 44th
Parliament (November 2014) [2.107].

104 Ibid [2.112].

105 Ibid [2.107].

106 Ibid.
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Second, the primary offence (unlike the aggravated version) is not tied to the
underlying purposes of the criminalisation of disclosure. This means that the offence
(under subsection 35P(1)) could be committed even if unlawful conduct in no way
jeopardises the integrity of operations or operatives.'”’

3.82 The Scrutiny of Bills Committee added that its concerns were heightened by the
fact that the application of the offences depends on whether or not the information
relates to a special intelligence operation, which in turn depends on an authorisation
process which is internal to ASI0.*®

3.83 The Attorney-General provided a detailed response to these concerns, restating
that the wrongdoing to which the offences are directed is the harm inherent in the
disclosure of highly sensitive intelligence-related information; and that the provisions
were ‘necessary and proportionate to the legitimate objective to which they are
directed’. For example:

. the offences need to be capable of covering information already in the public
domain because risks associated with disclosure of information about a special
intelligence operation (including its existence, methodology or participants) are
just as significant in relation to a subsequent disclosure as they are in relation to
an initial disclosure;

. the offences need to be capable of applying to all persons, consistent with
avoiding the significant risks arising from disclosure, and it would be contrary to
the criminal law policy of the Commonwealth to create specific exceptions for
journalists from legal obligations to which all other Australian persons and
bodies are subject; and

. the policy justification for adopting recklessness as the applicable fault element
is to place an onus on persons contemplating making a public disclosure to
consider whether or not their actions would be capable of justification to this
standard.'%

3.84 Section 35P of the ASIO Act was enacted unchanged.*° In December 2014, the
Prime Minister announced that the newly appointed Independent National Security
Legislation Monitor would review any impact on journalists of the provisions. ™

107 Senate Standing Committee for the Scrutiny of Bills, Parliament of Australia, Twelfth Report of 2014
(September 2014) 627-8.

108 Ibid 628.
109 See Ibid 628-34.
110 In response to recommendations made by the Parliamentary Joint Committee on Intelligence and

Security, the Government amended the Explanatory Memorandum to the Bill to refer to the need for the
Commonwealth Director of Public Prosecutions to consider the public interest in the commencement or
continuation of a prosecution: Revised Explanatory Memorandum, National Security Legislation
Amendment Bill (No. 1) 2014 (Cth) [582].

111 Prime Minister of Australia, the Hon Tony Abbott MP, ‘Appointment of Independent National Security
Legislation Monitor’ (Press Release, 7 December 2014).
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3.85 Stakeholders in this ALRC Inquiry expressed concerns about the secrecy
provisions of the ASIO Act.""? The Joint Media Organisations expressed a range of
concerns about s 35P, including that it

. criminalises journalists for undertaking and discharging their role in a modern
democratic society;

. does not include an exception for journalists and the media for public interest
reporting; and

. further erodes the already inadequate protections for whistle-blowing and has a
chilling effect on sources.™®

3.86 Free TV Australia expressed concern that the offences remain capable of
capturing ‘the activities of journalists reporting in the public interest’. Section 35P, it
said, appears to capture circumstances where a person does not know whether the
relevant information relates to an intelligence operation; or knows that the information
relates to an intelligence operation but does not know it is a special intelligence
operation.™™ Free TV Australia wrote that problems with the provisions include that:

e It is unclear whether [special intelligence operation] status can be conferred
retrospectively;

e It appears to apply regardless of who the disclosure is made to, for example, if a
journalist discloses the material to his/her editor and the story is subsequently not
published, the offence provision may still apply;

e If a number of disclosures are made in the course of preparing a story, it appears
to apply to all disclosures (for example, it could apply to the source, the journalist
and the editor, even if the story is not ultimately published);

« It applies to whistle-blowers, further discouraging whistleblowing.™®

3.87 The Law Council stated that s 35P may not include sufficient safeguards for
public interest disclosures, ‘suggesting a disproportionate infringement on freedom of
speech’.’® The Human Rights Law Centre submitted that the offences in s 35P
‘disproportionately and unjustifiably limit freedom of speech and expression and
should be repealed’.**’

112 Law Council of Australia, Submission 75; Joint Media Organisations, Submission 70; Public Interest
Advocacy Centre, Submission 55; Free TV Australia, Submission 48; Human Rights Law Centre,
Submission 39; UNSW Law Society, Submission 19. See also submissions to the Independent National
Security Legislation Monitor’s current review of s35P of the ASIO Act: Australian Government
Department of the Prime Minister and Cabinet, Independent National Security Legislation Monitor
<http://www.dpmc.gov.au/pmc/about-pmc/core-priorities/independent-national-security-legislation-
monitor>.

113 Joint Media Organisations, Submission 70.

114 Free TV Australia observed that the impact of s 35P may be ‘amplified in the context that information
relating to SIOs is unlikely to be readily identifiable as such’, so that journalists reporting on intelligence
and national security matters will not necessarily know whether or not information ‘relates to’ a special
intelligence operation or not: Free TV Australia, Submission 48.

115 Ibid.

116 Law Council of Australia, Submission 75.

117 Human Rights Law Centre, Submission 39.
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3.88 PIAC abserved that the “natural and ordinary meaning of the provision suggests
a broad scope: it could apply, for example, to a journalist publishing information in
circumstances where there may well be an overriding public interest to do so’. PIAC
recommended that s 35P be repealed.™®

3.89 The UNSW Law Society stated that the lesser offence under s 35P(1)
‘unnecessarily restricts the freedom of communication’ because there is ‘no public
interest defence for unauthorised disclosure, which is likely to restrict legitimate
scrutiny of security agencies’,™™ and because there is no harm element.

The prosecution has to prove that the accused was reckless as to whether the
information related to a [special intelligence operation], and consequently a person
can face up to 5 years imprisonment for disclosure that does not endanger lives or
prejudice the [special intelligence operation].'®

Other secrecy provisions
3.90 Other provisions identified as raising freedom of speech concerns included:

. Criminal Code s 105.41, which provides for a range of offences in relation to
disclosing that a person is in preventative detention; !

. Criminal Code s 119.7, which prohibits the advertising or publishing of material
which discloses the manner in which someone might be recruited to become a
foreign fighter;'?

. Crimes Act s3ZZHA, which prohibits the unauthorised disclosure of
information in relation to the application for or execution of a delayed
notification search warrant;'? and

. Crimes Act ss 15HK, 15HL, which prohibit the disclosure of information
relating to a ‘controlled operation’.'**

Public interest disclosure

3.91 The Public Interest Disclosure Act 2013 (Cth) is intended to encourage and
facilitate the making of public interest disclosures by public officials and, in some
circumstances, provides public officials with protection from liability under secrecy
laws.

3.92 The Joint Media Organisations criticised this protection as inadequate, a
problem that is ‘further exacerbated when laws, such as the three tranches of 2014—
2015 national security laws, not only provide no protection but criminalise information

118 Public Interest Advocacy Centre, Submission 55.

119 However, s 35P(3) does provide for disclosure to the Inspector-General of Intelligence and Security in
certain circumstances.

120 UNSW Law Society, Submission 19.

121 Australian Lawyers for Human Rights, Submission 43.

122 Joint Media Organisations, Submission 70; Free TV Australia, Submission 48.

123 Joint Media Organisations, Submission 70; Free TV Australia, Submission 48.

124 Joint Media Organisations, Submission 70.
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disclosure (external or otherwise)—and therefore unjustifiably interfere with freedom
of speech’.*®

Contempt laws

3.93 The law of contempt of court is a regime of substantive and procedural rules,
developed primarily within the common law, whereby persons who engage in conduct
tending to interfere with the administration of justice may be subjected to legal
sanctions.*?® These rules may be seen as interfering with freedom of speech.

3.94 In addition, s 195 of the Evidence Act 1995 (Cth) provides that a person must
not, without the express permission of a court, print or publish any question that the
court has disallowed nor any question in respect of which the court has refused to give
leave under pt 3.7 (in relation to credibility). This is a strict liability offence.

3.95 A range of other legislative provisions protect the processes of tribunals,
commissions of inquiry and regulators. These laws interfere with freedom of speech
by, for example, making it an offence to use insulting language towards public officials
or to interrupt proceedings, and include:

. Administrative Appeals Tribunal Act 1975 (Cth) s 63;

. Bankruptcy Act 1966 (Cth) s 264E;

. Copyright Act 1968 (Cth) s 173;

. Defence Act 1903 (Cth) s 89;

. Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 119;
. Fair Work Act 2009 (Cth) s 674;

. Judicial Misbehaviour and Incapacity (Parliamentary Commissions) Act 2012
(Cth) s 61;

. Law Enforcement Integrity Commissioner Act 2006 (Cth) s 94;
. Royal Commissions Act 1902 (Cth) s 60; and
. Veterans’ Entitlements Act 1986 (Cth) s 170.

3.96 Some of these same laws also make it an offence to use words that are false and
defamatory of a body or its members; or words calculated to bring a member into
disrepute.’?’

125 Ibid.

126 Thomson Reuters, The Laws of Australia [10.11.140].

127 Bankruptcy Act 1966 (Cth) s 264E; Fair Work Act 2009 (Cth) s 674; Judicial Misbehaviour and
Incapacity (Parliamentary Commissions) Act 2012 (Cth) s 61; Royal Commissions Act 1902 (Cth) s 60;
Veterans’ Entitlements Act 1986 (Cth) s 170.
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3.97 The Centre for Comparative Constitutional Studies submitted that such laws
unjustifiably interfere with freedom of speech—and may in some cases be
unconstitutional—having regard to

. the content-based nature of the laws—that is, the laws regulate speech because
of the harm caused by the communication of a message rather than being
directed to the ‘time, place and manner’ in which speech occurs;

. the provisions directly target criticism of public officers engaged in performing
public functions, affecting ‘core political speech’; and where

. less restrictive means are available to achieve the ends pursued by these laws,
such as existing defamation law and powers to exclude individuals from
proceedings.'®

3.98 The Human Rights Committee in its consideration of the Veterans’ Affairs
Legislation Amendment (Mental Health and Other Measures) Bill 2014 requested
further advice from the Minister for Veterans’ Affairs as to the compatibility of s 170
with the right to freedom of opinion and expression. In particular, the Committee asked
whether the measure was rationally connected to its stated objective; and proportionate
to achieving that objective.'?

3.99 The Minister responded that the provision was likely to be effective in achieving
the objective of protecting the Board and its hearings because it would act as a
deterrent to inappropriate and disruptive behaviour. As to the question of
proportionality, it was noted that, on occasion, the Board operates from non-secure,
non-government premises, and protections are required to ensure the safety and proper
function of the Board and its members.**

Anti-discrimination laws

3.100 Commonwealth anti-discrimination laws may interfere with freedom of speech
by making unlawful certain forms of discrimination, intimidation and harassment that
can be manifested in speech or other forms of expression. At the same time, such laws
may protect freedom of speech, by preventing a person from being victimised or
discriminated against by reason of expressing, for example, certain political or
religious views.

3.101 The Racial Discrimination Act 1975 (Cth) (RDA) makes unlawful offensive
behaviour because of race, colour or national or ethnic origin.®* The Sex

128 Centre for Comparative Constitutional Studies, Submission 58.

129 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Ninth Report of the 44th
Parliament (July 2014) 111.

130 Ibid 111-112. However, the Board ‘would not use these provisions lightly’ as it would require an extreme
event to warrant consideration of applying the contempt provisions and the decision to prosecute would
be undertaken by the Commonwealth Director of Public Prosecutions on referral from the police.

131 Racial Discrimination Act 1975 (Cth) s 18C. See also, exemptions in s 18D.
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Discrimination Act 1984 (Cth) makes sexual harassment unlawful in a range of
employment and other contexts.**?

3.102 The Age Discrimination Act 2004 (Cth) and Disability Discrimination Act 1992
(Cth) make it an offence to advertise an intention to engage in unlawful age and
disability discrimination.*® Each of these Acts also makes it an offence to victimise a
person because the person takes anti-discrimination action.***

3.103 More generally, these Acts, together with the Australian Human Rights
Commission Act 1986 (Cth), prohibit breaches of human rights and discrimination on
the basis of race, colour, sex, religion, political opinion, national extraction, social
origin, age, medical record, criminal record, marital status, impairment, disability,
nationality, sexual preference and trade union activity. The conduct prohibited may
include speech or other forms of expression.

3.104 Similarly, the general protections provisions of the Fair Work Act 2009 (Cth)
provide protection from workplace discrimination because of a person’s race, colour,
sex, sexual orientation, age, physical or mental disability, marital status, family or
carer’s responsibilities, pregnancy, religion, political opinion, national extraction or
social origin.**®

Racial Discrimination Act

3.105 There has been much debate over the scope of s 18C of the RDA. Section 18C
provides that it is unlawful to ‘do an act’, otherwise than in private, if:

(a) the act is reasonably likely, in all the circumstances, to offend, insult, humiliate or
intimidate another person or a group of people; and

(b) the act is done because of the race, colour or national or ethnic origin of the other
person or of some or all of the people in the group.

3.106 Importantly, s 18C does not create a criminal offence. Under s 46P of the
Australian Human Rights Commission Act 1986 (Cth), a person may make a complaint
about an unlawful act to the Australian Human Rights Commission. Where the
complaint is not resolved, an application may be made to the Federal Court or the
Federal Circuit Court. If the court is satisfied that there has been unlawful
discrimination, the court may make orders, including for compensation.**

3.107 Section 18D provides exemptions. It states that s 18C does not render unlawful
anything said or done reasonably and in good faith for various Purposes, including
artistic work and reporting on events or matters of public interest.™

132 Sex Discrimination Act 1984 (Cth) pt Il, div 3.

133 Age Discrimination Act 2004 (Cth) s 50; Disability Discrimination Act 1992 (Cth) s 44.

134 Racial Discrimination Act 1975 (Cth) s 27(2); Sex Discrimination Act 1984 (Cth) s 94; Age
Discrimination Act 2004 (Cth) s 51; Disability Discrimination Act 1992 (Cth) s 42.

135 Fair Work Act 2009 (Cth) s 351. See also civil remedy provisions concerning coercion,
misrepresentations and inducements in relation to industrial activity, and the offence of intimidation: Ibid
ss348-350, 676.

136 Australian Human Rights Commission Act 1986 (Cth) s 46PO.

137 These sections were inserted into the RDA in 1995 by the Racial Hatred Act 1995 (Cth).
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3.108 On 25 March 2014, the Attorney-General, Senator the Hon George Brandis QC,
announced that the Government proposed amending the RDA to repeal s 18C and
insert a new section prohibiting vilification and intimidation on the basis of race,
colour or national or ethnic origin.**® This announcement followed controversy about
s 18C occasioned by the decision of Eatock v Bolt.**® On 6 August 2014, after
consultation on an exposure draft Freedom of Speech (Repeal of s 18C) Bill, the Prime
Minister, the Hon Tony Abbott MP, announced that the proposed changes to s 18C had
been taken *off the table’.**

3.109 A number of submissions to this ALRC Inquiry presented views on whether
s 18C unjustifiably interferes with freedom of speech. Some stakeholders raised
concerns about the breadth of s 18C.'*

3.110 Professor Patrick Parkinson AM observed that s 18C is broader in its terms than
art 20 of the ICCPR, which provides that any ‘advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence shall be
prohibited by law’.**? In his view, s 18C should be similarly confined and not extend to

matters likely only to offend.'*

3.111 FamilyVoice Australia submitted that s 18C does not fall within the ‘justifiable
limitations of protecting personal reputation, national security, public order, public
health or public morals’ set out in the ICCPR and, therefore, constitutes an
unjustifiable limitation on freedom of speech.'*

3.112 The Church and Nation Committee submitted that the state ‘cannot legislate
against offence and insult without doing serious damage to wide-ranging freedom of
speech’.’® The Wilberforce Foundation stated that s18C is flawed because it
‘essentially makes speech and acts unlawful as a result of a subjective response of
another or a group or others’. The flaw, it said, is compounded by s 18D, which does
not make truth a defence.'*®

3.113 Others submitted that the scope of the provision does strike an appropriate
balance between freedom of speech and other interests, including the right to be free

138 See Australian Government, Attorney-General’s Department, Amendments to the Racial Discrimination
Act 1975 <www.ag.gov.au/consultations>; Exposure Draft, Freedom of Speech (Repeal of S 18C) Bill
2014.

139 Eatock v Bolt [2011] 197 FCR 261.

140 Emma Griffiths, Government Backtracks on Racial Discrimination Act 18C Changes; Pushes Ahead with
Tough Security Laws Australian Broadcasting Corporation <www.abc.net.au>. Submissions on the
exposure draft Freedom of Speech (Repeal of s 18C) Bill are not made available on the Attorney-
General’s Department’s website.

141 FamilyVoice Australia, Submission 73; Wilberforce Foundation, Submission 29; Church and Nation
Committee, Presbyterian Church of Victoria, Submission 26; P Parkinson, Submission 9.

142 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976).

143 P Parkinson, Submission 9.

144 FamilyVoice Australia, Submission 73.

145 Church and Nation Committee, Presbyterian Church of Victoria, Submission 26.

146 Wilberforce Foundation, Submission 29.
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from racial discrimination,*’ or should be extended to other forms of speech.**® For

example, the Law Society of NSW Young Lawyers (NSW Young Lawyers) submitted
that s 18C of the RDA, as it currently stands, ‘finely balances fair and accurate
reporting and fair comment with discrimination protections’.

The ‘reasonably likely’ test provided for in section 18C allows for an objective
assessment to be made, and ensures that the threshold for racial vilification is
appropriate. Section 18D of the RDA provides adequate safeguards to protect freedom
of speech by imposing a list of exemptions for ‘anything said or done reasonably and
in good faith’. The Australian Courts have historically interpreted sections 18C and
18D in a fair and reasonable manner, and with the public interest in mind.*

3.114 NSW Young Lawyers considered that, rather than going too far, s 18C only
limits freedom of speech to the extent required to ensure that communities are
protected from racial vilification:

Racial vilification can have a silencing effect on those who are vilified. In the absence
of a federal bill of rights and constitutional guarantees of human rights, the need to
strike a clear and equitable balance between the right to free speech and the right to be
free from vilification is obviously all the more pressing. Protection from racial
vilification is key to the protection that underpins our vibrant and free democracy, and
therefore its abolition cannot be seen as a reasonable or proportionate response to
‘restrictions’ on freedom of speech.'®

3.115 PIAC stated that s 18C is an example of a justifiable limitation of free speech,
because the need to protect against harmful speech is clearly contemplated in
international law.™ It observed that, in relation to racial vilification, ‘the law must
strike a balance between permitting the expression of views that might be disagreeable
or worse, but draw a line to prohibit speech that causes unreasonable harm to others’.
One of the key motivations for PIAC’s opposition to the proposed rollback of
restrictions on racist speech, in 2014, was said to be evidence of the wide-ranging
impact of racially motivated hate speech on PIAC’s clients. ™

3.116 Jobwatch stated that s 18C should remain unchanged as it does not
‘unnecessarily restrict free speech, restrict fair comment or reporting of matters that are

147 Law Society of NSW Young Lawyers, Submission 69; National Association of Community Legal
Centres, Submission 66; Public Interest Advocacy Centre, Submission 55; Arts Law Centre of Australia,
Submission 50; Jobwatch, Submission 46; Kingsford Legal Centre, Submission 21; UNSW Law Society,
Submission 19.

148 The NSW Gay and Lesbian Rights Lobby submitted that protection similar to that under the RDA should
be available to LGBTI people under the Sex Discrimination Act 1984 (Cth): NSW Gay and Leshian
Rights Lobby, Submission 47.

149 Law Society of NSW Young Lawyers, Submission 69.

150 Ibid.

151 Public Interest Advocacy Centre, Submission 55. In addition to art 20 of the ICCPR, art 4(a) of the
Convention on the Elimination of Racial Discrimination states that signatory states should declare an
offence ‘the dissemination of ideas based on racial superiority or hatred and declare an offence all other
propaganda activities promoting and inciting racial discrimination’: International Convention on the
Elimination of All Forms of Racial Discrimination, opened for signature 21 December 1965, 660 UNTS
195 (entered into force 4 January 1969). In this regard, art 4 is not fully implemented because it does not
create a criminal offence of racial incitement: Public Interest Advocacy Centre, Submission 55.

152 Public Interest Advocacy Centre, Submission 55.
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in the public interest’.™ The Law Council observed that, while there is a case for
amendment of the current provisions of the RDA “from a civil and political rights
perspective’, there is also ‘a strong view among a number of constituent bodies of the
Law Council that the balance was correctly struck in the existing legislation’.**

3.117 Australian racial vilification laws have long been the subject of academic and
other criticism. For example, in 2004, Dan Meagher found Commonwealth, state and
territory laws, including s 18C of the RDA, lacked ‘sufficient precision and clarity in
key respects’. He stated that, as a consequence, an incoherent body of case law has
devellgped, where too much is left open to the decision maker in each individual
case.

3.118 Meagher concluded that the primary goal of racial vilification laws in
Australia—to regulate racial vilification without curbing legitimate public
communication—is compromised by this lack of precision and clarity.*® In relation to
s 18C specifically, he wrote that the critical problem is that its key words and phrases
are ‘sufficiently imprecise in both their definition and application as to make the
putative legal standards they embody largely devoid of any core and ascertainable
content’.”’

3.119 Meagher highlighted, in particular, that the meaning of the words ‘offend’ and
‘insult’ in s 18C of the RDA

is so open-ended as to make any practical assessment by judges and administrators as
to when conduct crosses this harm threshold little more than an intuitive and
necessarily subjective value judgement. The fact that an act must be ‘reasonably
likely’ to cross this harm threshold, though importing an objective test of liability,
does not cure the definitional indeterminacy of these words that a decision-maker
must objectively apply.**

3.120 More recently, Darryn Jensen has written that, under s18C, the reasonableness
requirement works to demand that the court make what is essentially a ‘political
decision’ about the boundaries of permissible speech. He highlights that, in contrast,
Tasmanian anti-vilification legislation avoids this particular problem by confining the
question to whether the speaker acted honestly in the pursuit of a permissible
purpose.®®

3.121 Other common law countries have anti-vilification legislation. In New Zealand,
the Human Rights Act 1993 (NZ) makes it unlawful to use words in a public place
which are ‘threatening, abusive, or insulting’ and ‘likely to excite hostility against or

153 Jobwatch, Submission 46.

154 Law Council of Australia, Submission 75.

155 Dan Meagher, ‘So Far So Good? A Critical Evaluation of Racial Vilification Laws in Australia’ [2004]
Federal Law Review 225, 227.

156 Ibid 228.
157 See, eg, Meagher, above n 155.
158 Ibid 231.

159 Darryn Jensen, ‘The Battlelines of Interpretation in Racial Vilification” (2011) 27 Policy 14, 19; Anti-
Discrimination Act 1998 (Tas) ss 19, 55.
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bring in contempt any group of persons ... on the ground of the colour, race, or ethnic
or national origins of that group of persons”.*®

3.122 In the United Kingdom, it is an offence for a person to ‘use threatening, abusive
or insulting words or behaviour’ if the person ‘intends thereby to stir up racial hatred’
or, havin1 1regard to all the circumstances, ‘racial hatred is likely to be stirred up

thereby’.

3.123 The New Zealand and UK provisions seem narrower than the Australian
provision—leaving aside the operation of the exemptions in s 18D. For example, the
provisions do not cover offensiveness, and require that the person provoke hostility or
hatred against a group of persons defined by race or ethnicity.

3.124 Before 2013, the Canadian Human Rights Act 1985 (Can) prohibited the
sending of messages ‘likely to expose a person or persons to hatred or contempt by
reason of the fact that that person or those persons are identifiable on the basis of a
prohibited ground of discrimination’.*?

3.125 The repeal of this provision, introduced by a private members’ bill and subjected
to a conscience vote,’®® was controversial.'® Repeal was justified on a number of
grounds, including that the provision conflicted with the ‘freedom of thought, belief,
opinion and expression’ protected by s 2(b) of the Canadian Charter of Human Rights
and Freedom:*™ and because provisions of criminal law were considered to be the
‘best vehicle to prosecute these crimes’.*®

Media, broadcasting and communications laws

3.126 Obscenity laws have a long history in the common law,*®” and censorship of
publications dates back to the invention of the printing press.*®

3.127 In Australia, freedom of expression is subject to the restrictions of the
classification cooperative scheme for publications, films and computer games
implemented through the Classification (Publications, Films and Computer Games)

160 Human Rights Act 1993 (NZ) s 61.

161 Public Order Act 1986 (UK) s 18(1). While this provision is framed as a criminal offence, proceedings
can only occur with the prior consent of the Attorney General: Ibid s 27(1).

162 Canadian Human Rights Act 1985 (Can) s 13 (repealed).

163 Jason Fekete, “Tories Repeal Sections of the Human Rights Act Banning Hate Speech over Telephone or
Internet’ National Post (Canada), 7 June 2012.

164 Jennifer Lynch, ‘Hate Speech: This Debate Is Out of Balance’ Globe and Mail (Canada), 11 June 2009.

165 Brian Storseth, MP “Bill C-304 Background’ (17 October 2011).

166 Joseph Brean, ‘Repeal Controversial Hate Speech Law, Minister Urges’ National Post (Canada) 18 June
2011. Criminal Code 1985 (Can) s 319 provides for an indictable offence applying to anyone who ‘by
communicating statements in any public place, incites hatred against any identifiable group where such
incitement is likely to lead to a breach of the peace’.

167 See Crowe v Graham (1968) 121 CLR 375, 391; Knuller (Publishing, Printing and Promotions) Ltd v
DPP [1973] AC 435, 471. Since 1727, it was an offence under the common law of England and Wales to
publish an obscene libel: R v Curl (1727) 2 Str 788 (93 ER 849).

168 For example, by Star Chamber ordinances of 1586 and 1637, there were to be no presses in England, save
those that were licensed by the Crown, and registered with the Stationers’ Company: Garrard Glenn,
‘Censorship at Common Law and Under Modern Dispensation’ (1933) 82 University of Pennsylvania
Law Review 114, 116.
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Act 1995 (Cth) (Classification Act) and complementary state and territory enforcement
legislation.*®

3.128 Under the classification cooperative scheme some publications, films and
computer games may be classified as ‘RC’. In addition, s 9A of the Classification Act
provides that a publication, film or computer game that advocates the doing of a
terrorist act must be classified RC. The RC classification category is the highest
classification that can be given to media content in Australia. Such content is
effectively banned and may not be sold, screened, provided online or otherwise
distributed.

3.129 The Law Council observed that s9A of the Classification Act may
‘inadvertently capture genuine political commentary and education materials, and stifle

robust public debate on terrorist-related issues’.*"

3.130 The Broadcasting Services Act 1992 (Cth) provides for restrictions on online
content. The Act sets out provisions in relation to internet content hosted outside
Awustralia, and in relation to content services, including some content available on the
internet and mobile services hosted in or provided from Australia.'”* Broadly, the
scheme places constraints on the types of online content that can be hosted or provided
by internet service providers and content service providers. This is expressed in terms
of “prohibited content’.*"

3.131 Following the passage of the Enhancing Online Safety for Children Act 2015
(Cth), these provisions, and a new scheme addressed at cyber-bullying material, are to
be administered by the Children’s e-Safety Commissioner.

3.132 More generally, the Broadcasting Services Act regulates aspects of the
ownership and control of media in Australia, including through licensing. These rules
can also be characterised as interfering with freedom of expression.

3.133 Other communications laws place restrictions on freedom of speech and
expression. For example, the Do Not Call Register Act 2006 (Cth), Spam Act 2003
(Cth) and Telecommunications Act 1997 (Cth) all place restrictions on various forms of
telephone and online marketing. The Do Not Call Register Act prohibits the making of
unsolicited telemarketing calls and the sending of unsolicited marketing faxes to
numbers on the Register (subject to certain exceptions) and, to this extent, may limit
the rights of some people to impart information about commercial matters.

169 The Classification Act is supplemented by a number of regulations, determinations and other legislative
instruments, including the: National Classification Code (May 2005); Guidelines for the Classification of
Publications 2005 (Cth); Guidelines for the Classification of Films 2012 (Cth); and Guidelines for the
Classification of Computer Games 2012 (Cth).

170 Law Council of Australia, Submission 75.

171 Broadcasting Services Act 1992 (Cth) schs 5, 7.

172 Schedule 7 defines ‘prohibited” or ‘potentially prohibited’ content: Ibid sch 7 cls 20, 21. Generally,
‘prohibited content’ is content that has been classified by the Classification Board as X 18+ or RC and, in
some cases, content classified R 18+ or MA 15+ where the content is not subject to a ‘restricted access
system’.
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3.134 The Human Rights Committee considered the Do Not Call Register Act in its
examination of the Telecommunications Legislation Amendment (Consumer
Protection) Bill 2013. The Committee sought clarification from the Minister for
Broadband, Communications and the Digital Economy as to whether the prohibitions
in the Act were compatible with the right to freedom of expression.*

3.135 The Minister responded that under art 19(3) of the ICCPR, restrictions on the
right to freedom of expression are permitted in limited circumstances, including to
secure or promote the rights of others (but only to the extent necessary and
proportionate). In this instance, the relevant right was the right to privacy protected by
art 17."* The Minister observed:

While telemarketing and fax marketing are legitimate methods by which businesses
can market their goods and services, the DNCR Act enables individuals to express a
preference not to be called by telemarketers or receive marketing faxes. Notably, the
DNCR Act does not prohibit the making of telemarketing calls, or the sending of
marketing faxes, to a number on the Register where the relevant account-holder or
their nominee has provided prior consent.*”®

3.136 Australian Lawyers for Human Rights submitted that s313 of the
Telecommunications Act unjustifiably limits freedom of speech.'” This section
imposes obligations on telecommunications carriers, carriage service providers and
carriage service intermediaries to do their best to prevent telecommunications networks
and facilities from being used in the commission of offences against the laws of the
Commonwealth or of the states and territories.

3.137 Commonwealth agencies have used s 313 to prevent the continuing operation of
online services in breach of Australian law (for example, sites seeking to perpetrate
financial fraud). The AFP uses s 313 to block websites which contain child sexual
abuse and exploitation material. Questions about how government agencies use this
provision to request the disruption of online services were the subject of a report, in
June 2015, by the House of Representatives Standing Committee on Infrastructure and
Communications.”” The Committee recommended that the Australian Government
adopt whole-of-government guidelines for the use of s 313, proposed by the
Department of Communications.*

3.138 Australian Lawyers for Human Rights suggested that only services established
to be involved in serious crimes or that directly incite serious crimes should be covered
by s313. They stated that ‘blocking has resulted in the disruption of thousands of

173 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Tenth Report of 2013 (June

2013).
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176 Australian Lawyers for Human Rights, Submission 43.

177 Parliament of Awustralia, House of Representatives Standing Committee on Infrastructure and
Communications, Balancing Freedom and Protection: Inquiry into the Use of Subsection 313(3) of the
Telecommunications Act 1997 by Government Agencies to Disrupt the Operation of Illegal Online
Services, June 2015.

178 Ibid rec 1.
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legitimate sites with completely legal content, to the commercial disadvantage and
inconvenience of the owners’. They went on to argue that s 313 should be redrafted ‘so
as to draw a proper balance between the potential infringement of human rights and
State interests’, and made subject to new accountability and oversight mechanisms.*”®

3.139 Finally, a number of stakeholders expressed concern about the
Telecommunications (Interception and Access) Amendment (Data Retention) Bill 2015
(Cth)—including in relation to its implications for journalism and the protection of
media sources."® In March 2015, the Telecommunications (Interception and Access)
Amendment (Data Retention) Act 2015 (Cth) was enacted, including some safeguards
applying to the release of metadata that might identify a journalist’s source.

Information laws

3.140 In some circumstances, Commonwealth information laws, including the Privacy
Act 1988 (Cth) and Freedom of Information Act 1982 (Cth) (FOI Act) may operate to
interfere with freedom of speech and expression.

3.141 The Privacy Act regulates the handling of personal information about
individuals by most Australian Government agencies and some private sector
organisations, consistently with 13 Australian Privacy Principles. The application of
these principles may sometimes limit freedom of speech and expression, because
disclosure would breach privacy.

3.142 Free TV stated that the range of privacy-related laws and codes that apply across
Commonwealth, state and territory jurisdictions, and at common law, ‘collectively

operate to limit the ability of the media to report on matters”.*®

3.143 While the objectives of the Freedom of Information Act include promoting
public access to information, the application of the exemptions may sometimes mean
that information cannot be released, potentially restricting freedom of speech. Freedom
of information has been recognised in international law as an ‘integral part’ of freedom
of expression.'® For example, the ICCPR defines the right to freedom of expression as
including freedom to “seek’ and ‘receive’ information.™®

3.144 Free TV identified aspects of the current FOI regime that may stifle ‘the media’s
ability to report on government information in a timely way’. In particular, they
identified

. routine delays past the 30 day time frame for decision making on FOI requests
from media organisations;

179 Australian Lawyers for Human Rights, Submission 43.

180 Australian Privacy Foundation, Submission 71; Joint Media Organisations, Submission 70; Public Interest
Advocacy Centre, Submission 55; Free TV Australia, Submission 48; Australian Lawyers for Human
Rights, Submission 43.

181 Free TV Australia, Submission 48.

182 P Timmins, Submission 27.

183 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 19(2).
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. agencies often advise journalists that an FOI request has been refused because of
s 24AA of the FOI Act, which provides that the work would involve a
substantial and unreasonable diversion of agency resources; and

. there is no direct right of appeal to the AAT except in the case of decisions made
by the Minister or the head of an agency.*®

Intellectual property laws

3.145 Intellectual property laws, including the Copyright Act 1968 (Cth), Trade Marks
Act 1995 (Cth) and Designs Act 2003 (Cth) are intended to encourage creativity and
innovation and protect businesses that develop original intellectual property by
providing limited monopoly privileges.'*

3.146 While the history of intellectual property protection goes back to the 1710
Statute of Anne, intellectual property rights can be seen as affecting others’ freedom of
speech and expression. ¥

3.147 A number of stakeholders commented on the impact of copyright law on
freedom of expression. The Australian Digital Alliance and Awustralian Libraries
Copyright Committee (ADA and ALCC) observed a ‘fundamental tension’ between
copyright and free speech. The ADA and ALCC submitted that current copyright
exceptions unjustifiably interfere with freedom of speech and should be repealed and
replaced with a “fair use’ exception'®—as recommended by the ALRC in its 2014
report Copyright and the Digital Economy.*®

3.148 Other laws relating to intellectual property place restrictions on freedom of
speech and expression, including those relating to the use of national and other
symbols. In some cases, the use of certain words and symbols, such as defence
emblems and flags, is an offence:

. Defence Act 1903 (Cth) s 83;

. Geneva Conventions Act 1957 (Cth);

. Major Sporting Events (Indicia and Images) Protection Act 2014 (Cth);
. Olympic Insignia Protection Act 1987 (Cth);

184 Free TV Australia, Submission 48. See also Australia’s Right To Know, Submission No 24 to Senate
Legal and Constitutional Affairs Legislation Committee, Freedom of Information Amendment (New
Arrangements) Bill 2014 [Provisions] 2014. PIAC also expressed concern about the implications of the
Freedom of Information Amendment (New Arrangements) Bill 2014: Public Interest Advocacy Centre,
Submission 55.

185 Following amendments to the Copyright Act by the Copyright Amendment (Online Infringement) Act
2015 (Cth) owners of copyright may now apply to the Federal Court for an order requiring a carriage
service provider to block access to an online location that has the primary purpose of infringing copyright
or facilitating the infringement of copyright.

186 1710, 8 Anne ¢ 19.

187 ADA and ALCC, Submission 61. See also D Black, Submission 6.

188 Australian Law Reform Commission, Copyright and the Digital Economy, ALRC Report 122 (2014)
rec 1.



3. Freedom of Speech 89

. Protected Symbols Determination 2013 (Cth); and
. Protection of the Word ‘ANZAC’ Regulations 1921 (Cth).

3.149 The Tobacco Advertising Prohibition Act 1992 (Cth) and Tobacco Plain
Packaging Act 2011 (Cth), prohibit the advertising of, and regulate the retail packaging
and appearance of, tobacco products. The Therapeutic Goods Act 1989 (Cth) regulates
the advertising of therapeutic goods.**®

3.150 In a response to a question from the Human Rights Committee, the Minister for
Health stated that, while the Tobacco Advertising Prohibition Amendment Regulation
2012 (Cth) “could be said to engage the right to freedom of expression as it regulates
advertising content’, art 19(3) of the ICCPR expressly permits restricting this right
where necessary for protecting public health.'*

3.151 The Human Rights Committee also considered the Major Sporting Events
(Indicia and Images) Protection Bill 2013 (Cth). The Major Sporting Events (Indicia
and Images) Protection Act 2014 (Cth) provides special protection in relation to the use
for commercial purposes of indicia and images connected with certain major sporting
events such as Cricket World Cup 2015 and the Gold Coast 2018 Commonwealth
Games. In its report on the Bill, the Committee stated that it

accepts that the limitation on freedom of expression is proposed in pursuit of the
legitimate objective of promoting or protecting the rights of others (being the right of
people to participate in the events in question and the protection of the intellectual
property of the event sponsors), and that the proposed restrictions are rationally
connected to that objective in seeking to protect the financial interests of event
sponsors and investors, and thereby the financial viability of such events.'

3.152 In relation to the proportionality of the restriction, the Human Rights Committee
noted that exemptions were provided for the purposes of criticism, review or the
provision of information.'*

Other laws

3.153 Many other Commonwealth laws may be characterised as interfering with
freedom of speech and expression.

3.154 The Competition and Consumer Act 2010 (Cth) places restrictions on engaging
in secondary boycotts, including through activist campaigning. A secondary boycott—
where a party engages with others in order to hinder or prevent a business from dealing
with a third party—is prohibited by s 45D if the conduct would have the effect of
causing substantial loss or damage to the business of the third person.

189 Therapeutic Goods Act 1989 (Cth) ch 5.

190 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Sixth Report of 2012 (October
2012). See also Ch 7.

191 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Sixth Report of the 44th
Parliament (May 2014) [1.93].

192 Ibid [1.94].
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3.155 The Charities Act 2014 (Cth) provides that a charity cannot promote or oppose a
political party or a candidate for political office.*®®

3.156 The Commonwealth Electoral Act 1918 (Cth) regulates the printing and
publication of electoral advertisements and notices, requirements relating to how-to-
vote cards, and prohibits misleading or deceptive publications and canvassing near
polling booths.'**

3.157 Many laws impose prohibitions on forms of false, deceptive or misleading
statements, including the Competition and Consumer Act (Cth) (Australian Consumer
Law)™® and the Corporations Act 2001 (Cth).*

3.158 Other laws impose restrictions on the use of certain words or expressions in
various contexts. For example:

. Commonwealth Electoral Act 1918 (Cth) s 129 (restrictions on political party
names);

. Business Names Registration Act 2011 (Cth) ss 27, 28 (restrictions on words that
can be used in business names);

. Banking Act 1959 (Cth) ss 66 and 66A (restrictions on the words ‘bank’,
‘building society’, “credit union’ or “credit society’); and

. Corporations Act 2001 (Cth) ss 923A, 923B (restrictions on the use of the words
‘independent’, ‘impartial’ or ‘unbiased’, ‘stockbroker’, ‘sharebroker’ and
‘insurance broker’).

Justifications for encroachments

3.159 It is widely recognised that freedom of speech is not absolute. Even the First
Amendment of the United States Constitution has been held not to protect all speech: it
does not, for example, protect obscene publications or speech inciting imminent
lawless action.'”’

3.160 The difficulty is always balancing the respective rights or objectives. Barendt
stated that it “is difficult to draw a line between speech which might ag)propriately be
regulated and speech which in any liberal society should be tolerated”.*®

3.161 Bills of rights allow for limits on most rights, but the limits must generally be
reasonable, prescribed by law, and ‘demonstrably justified in a free and democratic
society”.'®

193 Charities Act 2014 (Cth) ss 5, 11.

194 Commonwealth Electoral Act 1918 (Cth) pt XXI. See also Broadcasting Services Act 1992 (Cth) sch 2,
cl 3, 3A.

195 Competition and Consumer Act 2010 (Cth) sch 2, s 18.

196 Corporations Act 2001 (Cth) ss 1309, 1041E.

197 Brandenburg v Ohio 395 US 444 (1969).

198 Barendt, above n 7, 21.
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3.162 Some of the principles and criteria that might be applied to help determine
whether a law that interferes with freedom of speech is justified, including those under
international law, are discussed below. However, it is beyond the practical scope of this
Inqui% to determine whether appropriate justification has been advanced for particular
laws.

3.163 The literature on freedom of speech is extensive and there is considerable
disagreement about the appropriate scope of the freedom. Professor Adrienne Stone
observed that the ‘sheer complexity of the problems posed by a guarantee of freedom
of expression’ makes it unlikely that a single ‘theory’ or ‘set of values’ might be

appropriate in resolving “the entire range of freedom of expression problems’.*

3.164 In the United States, doctrine on the First Amendment is said to be characterised
by a categorical approach, according to which freedom of expression law is dominated
by relatively inflexible rules, each with application to a defined category of
circumstances.?

3.165 However, the dominant alternative approach is to use a proportionality test. As
discussed in Chapter 1, proportionality is the accepted test for justifying most
limitations on rights, and is used in relation to freedom of speech.

3.166 For example, the Human Rights Committee in its examination of legislation,
asks whether a limitation is aimed at achieving a legitimate objective; whether there is
a rational connection between the limitation and that objective; and whether the
limitation is proportionate to that objective.””® A number of stakeholders expressly
endorsed proportionality as a means of assessing justifications for interferences with
freedom of speech.”®*

Legitimate objectives

3.167 Both the common law and international human rights law recognise that
freedom of speech can be restricted in order to pursue legitimate objectives such as the
protection of reputation and public safety. Many existing restrictions on freedom of
speech are a corollary of pursuing other important public or social needs, such as the
conduct of fair elections, the proper functioning of markets or the protection of
property rights.

199 Canada Act 1982 c 11 s 1. See also, Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7;
Human Rights Act 2004 (ACT) s 28; New Zealand Bill of Rights Act 1990 (NZ) s 5.

200 See Ch 1.

201 Adrienne Stone, ‘The Comparative Constitutional Law of Freedom of Expression’ (2010), University of
Melbourne Legal Studies Research Paper, No 476 21.

202 1bid 8.

203 See Ch 1.

204 Law Council of Australia, Submission 75; Centre for Comparative Constitutional Studies, Submission 58;
Public Interest Advocacy Centre, Submission 55; UNSW Law Society, Submission 19. FamilyVoice
Australia referred to the ‘harm principle’, the ICCPR and the Siracusa Principles as providing a proper
basis for determining whether limitations on freedom of expression are justified: FamilyVoice Australia,
Submission 73. The harm principle was said to be derived from the work of JS Mill.
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3.168 In its consideration of legislation, the Human Rights Committee sometimes
simply asks whether a limitation of freedom of speech is aimed at achieving a
‘legitimate objective of promoting or protecting the rights of others’**—a quite open
category of limitation. The Centre for Comparative Constitutional Studies agreed that
the ‘concept of a legitimate end should encompass a wide range of laws and that only
exceptionally would a law be considered not to pursue a legitimate end’.*®

3.169 The power of Australian law-makers to enact provisions that restrict freedom of
speech is not necessarily constrained by the scope of E)ermissible restrictions on
freedom of speech under international human rights law.?”” However, in considering
how restrictions on freedom of speech may be appropriately justified, one starting point
is international human rights law, and the restrictions permitted by the ICCPR.

3.170 The ICCPR states that the exercise of freedom of expression ‘carries with it
special duties and responsibilities’:

It may therefore be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of
public health or morals.?®®

3.171 Many of the laws discussed above pursue these objectives. For example, many
of the criminal laws—and incitement offences—clearly protect the rights of others,
including the right not to be a victim of crime. Some criminal laws, such as counter-
terrorism laws, are concerned with the protection of national security or public order.

3.172 The Siracusa Principles define “public order’, as used in the ICCPR, as ‘the sum
of rules which ensure the functioning of society or the set of fundamental principles on
which society is founded’.?*

3.173 Some secrecy laws prohibit the disclosure of information that has the potential
to damage national security—such as those in the ASIO Act—or public order. It may
be harder to justify secrecy offences where there is no express requirement that the
disclosure cause, or be likely to cause, a particular harm.?? Arguably, public order is
not necessarily engaged where the objective of a secrecy offence is simply to ensure
the efficient conduct of government business or to enforce general duties of loyalty and
fidelity on employees.

205 See eg, Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of
Legislation in Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Sixth Report of the
44th Parliament (May 2014) [1.93].

206 Centre for Comparative Constitutional Studies, Submission 58.

207 See Ch 1.

208 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 19(3).

209 United Nations Economic and Social Council, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex
(1985) cl 22. The Siracusa Principles also state that ‘respect for human rights is part of public order’.

210 See, eg, Australian Law Reform Commission, Secrecy Laws and Open Government in Australia, Report
No 112 (2009) ch 8.
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3.174 On the other hand, some regulatory agencies, such as taxation, social security
and health agencies, and regulatory and oversight bodies such as corporate regulators,
need to strictly control disclosures of sensitive personal and commercial information
provided to them by the public. For these agencies, the harm caused by the
unauthorised disclosure of this information is not only harm to a person’s privacy or
commercial interests, but harm to the relationship of trust between the government and
individuals which is integral to an effective regulatory or taxation system, and the
provision of government services.”* Avoiding this harm may more easily be seen as
implicating “public order’, in the sense used in the ICCPR.

3.175 To the extent that contempt laws may be characterised as limiting freedom of
speech, the laws may be justified as protecting the rights or reputations of others, and
public order, as protecting tribunal proceedings can be seen as essential to the proper
functioning of society. However, a limitation to a human right based upon the
reputation of others should not be used to ‘protect the state and its officials from public
opinion or criticism’.%?

3.176 Restrictions on freedom of speech under anti-discrimination laws may also be
justified under the ICCPR as necessary to respect the rights or reputations of others,
including the right to effective protection against discrimination, as provided by art 26.

3.177 Laws to prevent or restrict dissemination of indecent or classified material, such
as the Classification Act, may be justified as protecting public health or morals. As
discussed above, limitations on unsolicited telemarketing calls contained in the Do Not
Call Register Act have been justified as protecting privacy; and tobacco advertising
prohibitions as protecting public health.

3.178 There remain other laws restricting freedom of speech and expression that do
not as obviously fall within the permissible restrictions referred to in art 19 of the
ICCPR.

Proportionality and freedom of speech

3.179 Whether all of the laws identified above as potentially interfering with freedom
of speech in fact pursue legitimate objectives of sufficient importance to warrant
restricting speech may be contested. However, even if a law does pursue such an
objective, it will be important to also consider whether the law is suitable, necessary
and proportionate.

3.180 In relation to justifications for limiting freedom of expression, the UN Human
Rights Committee has stated:

When a State party invokes a legitimate ground for restriction of freedom of
expression, it must demonstrate in specific and individualized fashion the precise
nature of the threat, and the necessity and proportionality of the specific action taken,

211 Ibid [8.145].

212 United Nations Economic and Social Council, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex
(1985) cl 37.
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in particular by establishing a direct and immediate connection between the
expression and the threat.”

3.181 The UN Human Rights Committee has also observed that the principle of
proportionality must take account of the ‘form of expression at issue as well as the
means of its dissemination’. For instance, the value placed on ‘uninhibited expression
is particularly high in the circumstances of public debate in a democratic society
concerning figures in the public and political domain’.?** This is consistent with the
additional protection afforded under Australian common law to political

communication.

3.182 The Centre for Comparative Constitutional Studies submitted that in applying
the principles of proportionality to limitations on freedom of speech, regard should be
had to the following:

e whether the law interfering with freedom of speech is ‘content-neutral’ or
‘content-based’;

e the extent to which the law interferes with freedom of speech including the
availability of alternative, less restrictive means; and

« the nature of the affected speech.”®

3.183 In relation to the first of these criteria, a content-based law aims to address
harms caused by the content of the message communicated. Defamation laws, hate
speech laws, laws regulating obscenity or pornography, and laws directed at sedition
were given as examples of content-based laws.

3.184 In contrast, a content-neutral law is directed towards some other purpose
unrelated to the content of expression. Laws directed to the ‘time, place and manner’ in
which speech occurs such as laws that regulate protest—by requiring that protest be
limited to certain places or times—Ilaws that impose noise controls, or a law that limits
the distribution of leaflets directed at preventing litter were given as examples of
content-neutral laws.*®

3.185 The Centre for Comparative Constitutional Studies submitted that content-based
laws should, ‘as a general matter, be considered more difficult to justify than content-
neutral laws’.?!” The Centre also submitted that, as a general matter, the more extensive
the limitation on speech, the more significant the justification for that limitation must
be. Therefore extensive or ‘blanket’ bans on speech in a particular context or of a
particular kind, will be more difficult to justify than laws that apply in only some
circumstances or in some places. Further, some speech should be regarded as

especially valuable. In particular, speech about political matters, in various forms, was

213 United Nations Human Rights Committee, General Comment No 34 (2011) on Article 19 of the ICCPR
on Freedoms of Opinion and Expression (CCPR/C/GC/34) [35].

214 Ibid [34].
215 Centre for Comparative Constitutional Studies, Submission 58.
216 Ibid.

217 Ibid.
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said to require a higher level of protection, and laws that operate to interfere with
political speech should require special justification.?®

Conclusions

3.186 Legislation prohibits, or renders unlawful, speech or expression in many
different contexts. However, some of these provisions relate to limitations that have
long been recognised by the common law itself, such as obscenity and sedition.

3.187 Numerous Commonwealth laws may be seen as interfering with freedom of
speech and expression. There are, for example, more than 500 government secrecy
provisions alone.**

3.188 In the area of commercial and corporate regulation, a range of intellectual
property, media, broadcasting and telecommunications laws restrict the content of
publications, broadcasts, advertising and other media products. In workplace relations
context, anti-discrimination law, including the general protections provisions of the
Fair Work Act, prohibit certain forms of speech and expression.

3.189 Some areas of particular concern, as evidenced by parliamentary committee
materials and other commentary, are:

. various counter-terrorism offences provided under the Criminal Code and, in
particular, the offence of advocating terrorism;

. various terrorism-related secrecy offences in the Criminal Code, Crimes Act and
ASIO Act and, in particular, that relating to ‘special intelligence operations’;
and

. anti-discrimination laws and, in particular, s 18C of the RDA.

3.190 Aspects of Australia’s counter-terrorism laws might be reviewed to ensure that
the laws do not unjustifiably interfere with freedom of speech.?®® Such a task would fall
within the role of the Independent National Security Legislation Monitor (INSLM),
who reviews the operation, effectiveness and implications of Australia’s counter-
terrorism and national security legislation on an ongoing basis. This role includes
considering whether the laws contain appropriate safeguards for protecting the rights of
individuals, remain proportionate to any threat of terrorism or threat to national
security or both, and remain necessary.?* The Acting INSLM, the Hon Roger Gyles
AO QC, announced on 30 March 2015 that his first priority was to ‘review any impact
on journalists” of the operation of s 35P of the ASIO Act. The review of s 35P is now
current.”

218 Ibid.
219 See Australian Law Reform Commission, Secrecy Laws and Open Government in Australia, Report No
112 (2009).

220 Aspects of these laws can also be considered as interfering with freedom of movement or freedom of
association, discussed in Chs 5-6.

221 Independent National Security Legislation Monitor Act 2010 (Cth) s 6(1)(b).

222 See Australian Government Department of the Prime Minister and Cabinet, above n 112.
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3.191 Anti-discrimination law may also benefit from more thorough review in relation
to implications for freedom of speech. In particular, s 18C of the RDA has been the
subject of considerable recent controversy. Concerns about the operation of anti-
discrimination law in relation to freedom of religion®® may also raise related freedom
of speech issues.

3.192 There may also be reason to review the range of legislative provisions that
protect the processes of tribunals, commissions of inquiry and regulators. As discussed
above, these laws may unjustifiably interfere with freedom of speech—and may be
unconstitutional—in prohibiting criticism of public officers engaged in performing
public functions.

3.193 Finally, the Australian Government should give further consideration to the
recommendations of the ALRC in its 2009 report on secrecy laws.?* In particular, the
ALRC recommended that ss 70 and 79(3) of the Crimes Act should be repealed and
replaced by new offences in the Criminal Code.?® For example, s 70 might be replaced
with a new offence requiring that the disclosure of Commonwealth information did, or
was reasonably likely to, or intended to:

. damage the security, defence or international relations of the Commonwealth;

. prejudice the prevention, detection, investigation, prosecution or punishment of
criminal offences;

. endanger the life or physical safety of any person; or

. prejudice the protection of public safety.?®

223 See Ch 4.

224 Australian Law Reform Commission, Secrecy Laws and Open Government in Australia, Report No 112
(2009).

225 Ibid rec 4-1.

226 Ibid rec 5-1.
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The common law

4.1  Generally speaking, Australians enjoy significant religious freedom, particularly
by comparison to other jurisdictions. Australians enjoy the freedom to worship and
practise religion, as well as the freedom not to worship or engage in religious practices.

4.2  The common law provides limited protection for freedom of religion.® The
scope of religious freedom at common law is less clear than other related freedoms,
such as freedom of speech.

4.3  This chapter discusses the source and rationale for freedom of religion in
Australian law; how this freedom is protected from statutory encroachment; and when
laws that interfere with freedom of religion may be justified.

1 Professor Carolyn Evans writes that ‘the common law quite possibly does not protect religious freedom’:
Carolyn Evans, Legal Protection of Religious Freedom in Australia (2012) 88. To support this statement,
Evans pointed to the South Australian case of Grace Bible Church v Redman where White J concluded
that ‘the common law has never contained a fundamental guarantee of the inalienable right of religious
freedom and expression’: Grace Bible Church v Reedman (1984) 36 SASR 376, 388.
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4.4  However, in The Church of the New Faith v Commissioner for Pay-roll Tax
(Vic) (the Scientology case), in defining the meaning of ‘religion’ for taxation
purposes, Mason ACJ and Brennan J commented:

Freedom of religion, the paradigm freedom of conscience, is of the essence of a free
society.?

4.5 In Evans v New South Wales, the Federal Court described religious belief and
expression as an ‘important freedom generally accepted in society’.?

4.6  The freedom to engage in religious expression through observance and worship
is at times intertwined with freedom of speech and expression, as well the freedom to
associate.

Definition

4.7  The High Court of Australia has enumerated various definitions of ‘religion’. In
the Adelaide Company of Jehovah’s Witnesses Case, Latham CJ explained that ‘it
would be difficult, if not impossible, to devise a definition of religion which would
satisfy the adherents of all the many and various religions which exist, or have existed,
in the world”.®

4.8 Inthe Scientology case—a case concerned with whether the Church of the New
Faith qualified as a religion for the purposes of charitable tax exemptions—Mason ACJ
and Brennan J expressed differing views from Wilson and Deane JJ about how religion
may be defined.

4.9  Mason ACJ and Brennan J proposed the following definition of religion:

[T]he criteria of religion are twofold: first, belief in a supernatural Being, Thing or
Principle; and second, the acceptance of canons of conduct in order to give effect to
that belief, though canons of conduct which offend against the ordinary laws are
outside the area of any immunity, privilege or right conferred on the grounds of
religion. Those criteria may vary in comparative importance, and there may be a
different intensity of belief or of acceptance of canons of conduct among religions or
among the adherents to a religion.®

4.10 Wilson and Deane JJ proposed the following definition:

One of the most important indicia of ‘a religion’ is that the particular collection of
ideas and/or practices involves belief in the supernatural, that is to say, belief that
reality extends beyond that which is capable of perception by the senses. If that be
absent, it is unlikely that one has ‘a religion’. Anacther is that the ideas relate to man’s
nature and place in the universe and his relation to things supernatural. A third is that
the ideas are accepted by adherents as requiring or encouraging them to observe
particular standards or codes of conduct or to participate in specific practices having
supernatural significance. A fourth is that, however loosely knit and varying in beliefs
and practices adherents may be, they constitute an identifiable group or identifiable

Church of the New Faith v Commissioner for Pay-roll Tax (Vic) (1983) 154 CLR 120, 130.
Evans v New South Wales 168 FCR 576, [79] (French, Branson and Stone JJ).

See Chs 3 and 5.

Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, 123.
Church of the New Faith v Commissioner for Pay-roll Tax (Vic) (1983) 154 CLR 120, 136.
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groups. A fifth, and perhaps more controversial, indicium ... is that the adherents
themselves see the collection of ideas and/or practices as constituting a religion.’

4.11 The exercise of religion or ‘canons of conduct’ as described by Mason ACJ and
Brennan J is a source of potential conflict between freedom in the exercise of religious
beliefs and the exercise by others of other rights and freedoms.

4.12 Broadly speaking, religious freedom involves positive and negative religious
liberty. Positive religious liberty involves the ‘freedom to actively manifest one’s
religion or beliefs in various spheres (public or private) and in myriad ways (worship,
teaching and so on)’.® This notion of positive rights is captured in the preamble to the
Universal Declaration of Human Rights, which states that the ‘recognition of the
inherent dignity of individuals’ is essential to acknowledging the autonomy of
individuals to make decisions about the way they live their lives.®

4.13 Negative religious freedom, on the other hand, is freedom from coercion or
discrimination on the grounds of religious or non-religious belief.'® In the Scientology
case, Mason ACJ and Brennan J commented:

[A] definition of religion ... mark[s] out an area within which a person subject to the
law is free to believe and to act in accordance with his belief without legal restraint.*!

History

4.14 Legal protection of religious freedom is a relatively modern phenomenon.
British history is punctuated b%/ acts of Parliament that discriminated against some
groups on the basis of religion.** For instance, the Act of Toleration of 1689—a reform
Act of its day—allowed freedom of worship to Protestants who dissented from the
Church of England (known as Nonconformists) but not to Catholics, atheists or
believers of other faiths such as Judaism.™

4.15 Another example is the Royal Marriages Act of 1772 which provided the
conditions of a valid royal marriage including that to succeed to the throne, an heir
must marry from within the Church of England.**

7 Ibid 173-74.

8 Rex Ahdar and lan Leigh, Religious Freedom in the Liberal State (Oxford University Press) 128.

9 Universal Declaration of Human Rights, GA Res 217A (lll), UN GAOR, 3rd Sess, 183rd Plen Mtg,
UN Doc A/810 (10 December 1948).

10 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS

171 (entered into force 23 March 1976) art 18(2).

11 Church of the New Faith v Commissioner for Pay-roll Tax (Vic) (1983) 154 CLR 120, 130.

12 The treatment of religious freedom in the common law of Australia developed in a different historical and
legal context to that in England. This difference—which includes the fact that Australia never has any
religion established by law—is outlined in the High Court’s joint judgment in PGA v The Queen (2012)
245 CLR 355, [26] (French CJ, Gummow, Hayne, Crennan and Kiefel JJ).

13 Act of Toleration 1689 (1 Will & Mary c 18).

14 Royal Marriages Act 1772 (12 Geo 3 ¢ 11). This Act which was an act of the British Parliament, was
repealed on 26 March 2015. See further Anne Twomey, ‘Power to the Princesses: Australia Wraps up
Succession Law Changes’ The Conversation, 26 March 2015 <https://theconversation.com/power-to-the-
princesses-australia-wraps-up-succession-law-changes-39370>.
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4.16 The 17th century philosopher, John Locke, wrote about the importance of
tolerating other religious beliefs:

The Toleration of those that differ from others in Matters of Religion, is so agreeable
to the Gospel of Jesus Christ, and to the genuine Reason of Mankind, that it seems
monstrous for Men to be so blind, as not to perceive the Necessity and Advantage of
it, in so clear a light.*®

4.17 The concept of religious freedom recognises the existence of multiple identity
groups in a pluralist democratic society. Respect for another person’s religious beliefs
has been described as ‘one of the hallmarks of a civilised society’.*®

4.18 Thomas Jefferson, writing in his Notes on the State of Virginia, advocated for
religious freedom on the basis of natural rights:

Our rulers have no authority over such natural rights, only as we have submitted to
them. The rights of conscience we never submitted, we could not submit, we are
answerable for them to our God. The legitimate powers of government extend to such
acts only as are injurious to others. But it does me no injury for my neighbour to say
there are twenty gods, or no God. It neither picks my pocket nor breaks my leg."’

4.19 Recognition of freedom of religion in the common law developed significantly
towards the end of the 19" century in England. Issues of religious freedom evolved in
the context of wills cases, for instance in cases where a testator attempted to influence
the religious tendencies of their beneficiaries by attaching conditions to a legacy, such
as that the person convert to a particular religion.”® Generally speaking, the law will
make void any condition which is in restraint of religion.*® Also in succession law, the
equitable doctrine of undue influence has developed to extend to religious influence. In
the English case of Allcard v Skinner, the Court of Appeal of England and Wales
voided a gift on the basis of undue religious influence. In that case, Lindley LJ stated
that:

[T]he influence of one mind over another is very subtle, and of all influences religious
influence is the most dangerous and the most powerful, and to counteract it the Courts
of Equity have gone very far. They have not shrunk from setting aside gifts made to
persons in a position to exercise undue influence over the donors, although there has
been no proof of the actual exercise of such influence; and the Courts have done this

15 John Locke, ‘A Letter Concerning Toleration (1685) in David George Mullan (ed), Religious Pluralism
in the West: An Anthology (Blackwell, 1998) 174. Locke spoke of toleration for Christians and
non-Christians.

16 ‘Religious and other beliefs and convictions are part of the humanity of every individual. They are an
integral part of his personality and individuality. In a civilised society individuals respect each other’s
beliefs. This enables them to live in harmony’: R (Williamson) v Secretary of State for Education and
Employment; ex parte Williamson [2005] 2 AC 246, [15] (Lord Nicholls).

17 Thomas Jefferson, ‘Notes on the State of Virginia (1781-2) in David George Mullan (ed), Religious
Pluralism in the West: An Anthology (Blackwell, 1989) 219.

18 There are a large number of reported cases on such facts from the late Victorian period: Peter James
Hymers (ed), Halsbury’s Laws of England (Lexis Nexis Butterworths, 4th ed, 2008) vol 50, [379].
19 The common law has a range of public policy rules about the validity of conditional bequests that involve

so-called restraint of religion clauses: see, eg, Rosalind Croucher and Prue Vines, Succession: Families,
Property and Death (LexisNexis Butterworths, 4th ed, 2013) 550. Religious conditions attached to wills
have often been held void for uncertainty: Re Winzar (1935) 55 WALR 35; Clayton v Ramsden [1943]
AC 320.
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on the avowed ground of the necessity of going this length in order to protect persons
from the exercise of such influence under circumstances which render it impossible.”

Protections from statutory encroachment
Australian Constitution

4.20 Religious freedom is one of the few freedoms that receives some constitutional
protection in Australia. Section 116 of the Australian Constitution provides:

The Commonwealth shall not make any law for establishing any religion, or for
imposing any religious observance, or for prohibiting the free exercise of any religion,
and no religious test shall be required as a qualification for any office or public trust
under the Commonwealth.

421 This provision has been read narrowly by the High Court.”* The provision
restrains the legislative power of the Commonwealth to enact laws that would establish
a religion or prohibit the free exercise of religion, but does not explicitly create a
personal or individual right to religious freedom. Indeed, Latham CJ stated that not all
infringements of religion will be invalidated by s 116, but rather only those that exert

‘undue infringement[s] of religious freedom’.?

4.22 Australian courts have considered s 116 in only a small number of cases. Those
cases have concerned the meaning of ‘religion’, the ‘free exercise’ clause and the
‘establishment of a religion’.

4.23 In Krygger v Williams the High Court upheld a law requiring attendance at
compulsory peacetime military training by persons who conscientiously objected to
military training on religious grounds. The Court found the law requiring attendance at
military training did not infringe s 116:

To require a man to do a thing which has nothing at all to do with religion is not
prohibiting him from a free exercise of religion.?

4.24 Section 116 is purposive in nature, being directed at laws that explicitly
establish a religion or prohibit the free exercise of religion. For instance in Kruger v
Commonwealth, the High Court explained that laws that indirectly prohibit the ‘free
exercise’ of religion do not restrict s 116.%

20 Allcard v Skinner (1887) 36 Ch D 145 183-85. For more on the principle of undue influence, see
Croucher and Vines, above n 19, 255; Pauline Ridge, ‘The Equitable Doctrine of Undue Influence
Considered in the Context of Spiritual Influence and Religious Faith: Allcard v Skinner Revisited in
Awustralia’ (2003) 26 University of New South Wales Law Journal 66.

21 Attorney-General ex rel Black v Commonwealth (1981) 146 CLR 559, 604 (Gibbs J); Adelaide Company
of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116; George Williams and David Hume,
Human Rights under the Australian Constitution (OUP, 2nd ed, 2013) 268. See also Tony Blackshield,
George Williams and Michael Coper (eds), Oxford Companion to the High Court of Australia (Oxford
University Press, 2001) 93-4; Peter Radan, Denise Meyerson and Rosalind Croucher (eds), Law and
Religion (Routledge, 2005) ch 4.

22 Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, 131.

23 Krygger v Williams (1915) 15 CLR 366, 369 (Griffith CJ).

24 Kruger v Commonwealth (1997) 190 CLR 1.
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4.25 Given the limitations of s 116 as a protection of religious freedom,? and the
limited protection at common law,”® there is some debate about the extent to which
freedom of religion is protected by Australian law.?’

4.26 The Commonwealth has the power to legislate with regard to ‘external affairs’%

by way of implementing treaty obligations. Given the protections afforded for religious
freedom in the International Covenant on Civil and Political Rights (ICCPR)—to
which Australia is a party—this may be seen as one way that the Australian legislature
can legislate with regard to religion.?

4.27 A diverse group of stakeholders noted that there is limited legal protection for
religious freedom in Commonwealth law.® Several of these stakeholders suggested
ways to reform the law to better protect religious freedom.

4.28 The Law Society of NSW Young Lawyers advocated that religion be included
as a protected attribute in Commonwealth anti-discrimination legislation.*

4.29 The Australian Christian Lobby (ACL) submitted that there should be a “clear
statement of legislative intent to protect freedom of religion’, modelled on art 18 of the
ICCPR.* While the ACL did not specify in which act this statement could be
introduced, they stated their opposition to a bill of rights.

4.30 The Public Interest Advocacy Centre (PIAC) advocated an amendment to the
Acts Interpretation Act 1901 (Cth) to require that Commonwealth legislation be
interpreted in a non-discriminatory way unless it is ‘clearly stated that the government
intended for the legislative provision to be discriminatory’.*® PIAC argued that this
would ‘provide general protection for religious belief’.>*

Principle of legality

431 The principle of legality provides some protection to freedom of religion.®

When interpreting a statute, courts will presume that Parliament did not intend to
interfere with freedom of religion, unless this intention was made unambiguously

25 For instance, Wilson J stated that s 116 does ‘not form part of a bill of rights’: Attorney-General ex rel
Black v Commonwealth (1981) 146 CLR 559, 652.
26 See for instance, Grace Bible Church v Reedman (1984) 36 SASR 376, 385 (Zelling J), 389

(Millhouse J).

27 See for instance, Carolyn Evans’s discussion of the limited protection afforded to religious freedom by
the common law: Evans, above n 1, 88.

28 Australian Constitution s 51(xxix).

29 Paula Gerber and Melissa Castan, Contemporary Perspectives on Human Rights Law in Australia

(Thomson Reuters (Professional) Australia, 2013) [19.20].

30 Law Council of Australia, Submission 75; Law Society of NSW Young Lawyers, Submission 69; Public
Interest Advocacy Centre, Submission 55; Australian Christian Lobby, Submission 33; Freedom 4 Faith,
Submission 23; Kingsford Legal Centre, Submission 21.

31 Law Society of NSW Young Lawyers, Submission 69.

32 Australian Christian Lobby, Submission 33.

33 Public Interest Advocacy Centre, Submission 55.
34 Ibid.
35 The principle of statutory interpretation now known as the ‘principle of legality’ is discussed more

generally in Ch 1.
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clear.*® McHugh JA in Canterbury Municipal Council v Moslem Alawy Society
suggested that Australian courts should show restraint in upholding provisions which
interfere with religious exercise:

If the ordinance is capable of a rational construction which permits persons to exercise
their religion at the place where they wish to do so, | think that a court should prefer
that construction to one which will prevent them from doing so.%’

International law

4.32 Article 18 of the Universal Declaration of Human Rights enshrines freedom of
religion:
Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in

community with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.®

4.33 The ICCPR provides in art 18(i) that ‘everyone shall have the right to freedom

of thought, conscience and religion’.*

4.34 The United Nations Human Rights Committee has explained that the
infringement of a person’s rights under art 18 will often engage a number of other
rights and freedoms protected in the ICCPR, including the right to privacy, *° the rights
to hold opinions and freedom of expression,** the right of peaceful assembly,* and
liberty of movement.®

4.35 International instruments cannot be used to ‘override clear and valid provisions
of Australian national law’.** However, where a statute is ambiguous, courts will
generally favour a construction that accords with Australia’s international
obligations.”

Bills of rights

4.36 In some countries, bills of rights or human rights statutes provide some
protection to certain rights and freedoms. Bills of rights and human rights statutes

36 Church of the New Faith v Commissioner for Pay-roll Tax (Vic) (1983) 154 CLR 120, 130 (Mason ACJ,
Brennan J).

37 Canterbury Municipal Council v Moslem Alawy Society Ltd (1985) 1 NSWLR 525, 544 (McHugh JA).
See also Dennis Pearce and Robert Geddes, Statutory Interpretation in Australia (LexisNexis
Butterworths, 8th ed, 2014) 228-29.

38 Universal Declaration of Human Rights, GA Res 217A (lll), UN GAOR, 3rd Sess, 183rd Plen Mtg,
UN Doc A/810 (10 December 1948) art 18.

39 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 18(1).

40 Ibid art 17.

41 Ibid art 19.

42 Ibid art 21.

43 Ibid art 12.

44 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J).
45 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, 287 (Mason CJ and Deane J).
The relevance of international law is discussed more generally in Ch 1.
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protect freedom of religion in the United States, * the United Kingdom,*’ Canada®® and
New Zealand.”® An example is s 15 of the New Zealand Bill of Rights Act, which
provides:

Every person has the right to manifest that person’s religion or belief in worship,
observance, practice, or teaching, either individually or in community with others, and
either in public or in private.*

4.37 The Charter of Human Rights and Responsibilities 2006 (Vic? and the Human
Rights Act 2004 (ACT) also include protection for religious freedom.®

Laws that interfere with freedom of religion

4.38 Freedom of religion is infringed when a law prevents individuals from practising
their religion or requires them to engage in conduct which is prohibited by their
religion.> Alternatively, the freedom will also be infringed when a law mandates a
particular religious practice.

4.39 There are few Commonwealth laws that can be said to interfere with freedom of
religion.® The Law Council of Australia advised that it ‘has not identified any laws
imposing any specific restriction on the freedom of religion’ and ‘that any specific
encroachment is likely to arise in balancing religious freedom with other protected
freedoms, such as freedom of speech’.”

4.40 Similarly, Freedom 4 Faith stated that ‘the laws of the Commonwealth do not
particularly encroach upon freedom of religion’.®

4.41 Despite the limited number of provisions in Commonwealth law that may be
said to interfere with religious freedom, Professor Patrick Parkinson AM stated that
there remain important issues to be resolved in Australian law about

the balance to struck between the rights of religious organisations to conduct their
affairs in accordance with their own beliefs and values and general non-discrimination
principles in the community.®

4.42 This chapter identifies provisions in Commonwealth laws that may be
characterised as interfering with freedom of religion in the areas of:

. workplace relations laws;

46 United States Constitution amend .

47 Human Rights Act 1998 (UK) c 42, sch 1 pt I, art 9(1).

48 Canada Act 1982 ¢ 11 Sch B Pt 1 (Canadian Charter of Rights and Freedoms).

49 New Zealand Bill of Rights Act 1990 (NZ) s 15.

50 Ibid.

51 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 14; Human Rights Act 2004 (ACT) s 14.

52 Radan, Meyerson and Croucher, above n 21, 4.

53 Several stakeholders noted that there are few significant encroachments on religious freedom in
Commonwealth laws: Law Council of Australia, Submission 75; Public Interest Advocacy Centre,
Submission 55; Freedom 4 Faith, Submission 23; P Parkinson, Submission 9.

54 Law Council of Australia, Submission 75.

55 Freedom 4 Faith, Submission 23.

56 P Parkinson, Submission 9.
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. anti-discrimination law;
. solemnisation laws under the Marriage Act 1961 (Cth); and
. counter-terrorism legislation.

Workplace relations laws

443 The Terms of Reference ask the ALRC to consider laws that interfere with
freedom of religion, particularly in workplace relations, commercial and corporate
regulation and environmental regulation.

4.44 There are some provisions in workplace relations laws that prohibit employers
from discriminating against an employee on the basis of a protected characteristic. This
may be characterised as interfering with freedom of religion as it may affect the
employment practices of religious organisations that may wish to select staff who
conform to the beliefs of that organisation. For instance, in some circumstances, a
religious organisation or body may seek to exclude a potential employee where the
prospective employee does not adhere to the teachings of that religious organisation.

4.45 Inthe Fair Work Act 2009 (Cth) these provisions include the following:®’

. section 153, which provides that a modern award must not include terms that
discriminate against an employee because of, or for reasons including, the
employee’s race, colour, sex, sexual orientation, age, physical or mental
disability, marital status, family or carer’s responsibilities, pregnancy, religion,
political opinion, national extraction or social origin;

. section 195(1), which lists discriminatory terms in enterprise agreements
including those terms that discriminate against an employee on the basis of their
religion and other personal characteristics;

. section 351(1), which relates to the General Protections division of the Act and
provides that any adverse action taken against an employee on the basis of a
protected attribute or characteristic is prohibited; and

. section 772(1)(f), which provides that a person’s employment may not be
terminated on the basis of a protected attribute, subject to exceptions in
s 772(2)(b).

4.46 These provisions do not appear to be particularly controversial. They have not
been raised in recent parliamentary inquiries on anti-discrimination law, or by
stakeholders to this Inquiry. The next section outlines an area of anti-discrimination
legislation that has raised significant discussion in recent years.

57 Freedom 4 Faith proposed several changes to the Fair Work Act 2009 (Cth) including imposing a duty on
employers to make reasonable adjustment for an employee who has a conscientious objection to the
performance of a particular duty: Freedom 4 Faith, Submission 23.


http://www5.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#modern_award
http://www5.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
http://www5.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/s12.html#employee
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Anti-discrimination law

4.47 Commonwealth anti-discrimination law makes it unlawful to discriminate
against a person on the basis of a person’s personal attributes, such as their sex or
sexual orientation in areas of public life, including employment, education and the
provision of goods, services and facilities. Under the Sex Discrimination Act 1984
(Cth) (SDA), it is unlawful to discriminate against a person on the basis of a person’s
sex, sexual orientation, gender identity, intersex status, marital or relationship status,
pregnancy, breastfeeding, and family responsibilities.*

4.48 However, there are a range of exemptions for religious organisations and
religious educational institutions where the discriminatory act or conduct conforms to
the doctrines, tenets or beliefs of a religion, or is necessary to avoid injury to the
religious sensitivities of adherents of that religion. The exemptions include the
following:

. section 23(3)(b), which provides that accommodation provided by a religious
body is exempt from s 23(1) making it unlawful to discriminate against a person
on the basis of a protected attribute in the provision of accommodation;

. section 37, which exempts the ordination or appointment of priests, Ministers of
religion or members of any religious order and accommodation provided by a
religious body from the effect of the SDA; and

. section 38, which exempts educational institutions established for religious
purposes from the effect of the SDA in relation to the employment of staff and
the provision of education and training, provided that the discrimination is in
‘good faith in order to avoid injury to the religious susceptibilities of adherents
of that religion’.

4.49 The effect of these exemptions is that a religious school, for instance, may
lawfully choose not to employ a pregnant, unmarried teacher, in circumstances where
this would be discriminatory conduct for a non-religious organisation.

Religious organisation exemptions in the SDA

4.50 One of the most challenging issues in the interaction between religion and law is
the accommodation or “special treatment’ of those who observe religious beliefs.* In
Australia, one way in which this debate has crystallised is about religious organisation
exemptions in anti-discrimination legislation.

58 Sex Discrimination Act 1984 (Cth) ss 5-7. The SDA makes it unlawful to discriminate on those grounds
in relation to work and work practices; in the provision of education; in the provision of goods and
services; in the provision of accommodation; in the conferral of land or the terms and condition of an
offer of land; by refusing membership to a club or in the terms and conditions of membership to a club; in
the administration of Commonwealth laws and programs; and in the handling of requests for information:
Ibid ss 14-27.

59 Radan, Meyerson and Croucher, above n 21, 5.
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451 A wide range of stakeholders made submissions on the anti-discrimination
provisions and religious organisation exemptions in the SDA.® The submissions
reflected various views about the existence and form of the religious organisation
exemptions in ss 37 and 38.

452 Some stakeholders objected to the form of the current exemptions,® arguing
against the practice of defining religious freedom by way of exceptions to generally
applicable laws.

453 These exemptions do not interfere with religious freedom—they protect
religious freedom. However, some stakeholders argued that the exemptions provide
inadequate protection for religious groups. For instance, the ACL argued that ‘religious
freedom should not be considered as a concession to more fundamental freedoms from
non-discrimination”.®

4.54 Parkinson argued:

Faith-based organisations have a right to select staff who fit with the values and
mission of the organisation, just as political parties, environmental groups and LGBT
organisations do. To select on the basis of ‘mission fit” is not discrimination.®

4.55 Freedom 4 Faith wrote that it is ‘inappropriate for anti-discrimination laws to
address issues of religious freedom by means of exceptions or exemptions from
otherwise applicable laws’.%

4.56 Family Voice considered the current exemptions ‘completely inadequate’ and
argued that courts and tribunals ‘should not be asked to determine such things as the
“doctrines, tenets or beliefs” or the “injury to the religious susceptibilities of adherents”

to a religious creed”.®

4,57 Some of these stakeholders proposed new models for religious organisation
exemptions. The models vary significantly and are outlined below.

4.58 The Wilberforce Foundation proposed a model exemption based on a so-called
‘conscience clause’, arguing that the SDA should provide that discrimination is only
unlawful and actionable if the service which has been denied is not reasonably

60 Law Council of Australia, Submission 75; FamilyVoice Australia, Submission 73; Law Society of NSW
Young Lawyers, Submission 69; National Association of Community Legal Centres, Submission 66;
Public Interest Advocacy Centre, Submission 55; NSW Gay and Lesbian Rights Lobby, Submission 47;
Australian Christian Schools Ltd, Submission 45; Australian Christian Lobby, Submission 33;
Wilberforce Foundation, Submission 29; Church and Nation Committee, Presbyterian Church of Victoria,
Submission 26; Freedom 4 Faith, Submission 23; P Parkinson, Submission 9; A Lawrie, Submission 03;
P Parkinson and G Krayem, Submission 1.

61 Maronite Catholic Society Youth Submission 51; Australian Christian Lobby, Submission 33; Wilberforce
Foundation, Submission 29; P Parkinson, Submission 9.

62 P Parkinson, Submission 9. This is discussed in greater detail in the context of freedom of association in
Chbs.

63 Australian Christian Lobby, Submission 33.

64 P Parkinson, Submission 9.

65 Freedom 4 Faith, Submission 23.
66 FamilyVoice Australia, Submission 73.
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obtainable elsewhere. In its view, a provision of this nature will ensure that the right of
religious freedom is on an equal footing with the right of non-discrimination.®’

4.59 Family Voice favoured a general exemption like that in s 61A of the Defence
Act 1903 (Cth), which exempts certain groups of people such as ministers of religion
and others, from military service.®

4.60 The ACL favoured a general limitations clause as an alternative to the current
religious organisation exemptions. In their view, a general limitations clause is
favourable to an exemption, as the language of ‘exemptions’ implies an ‘entitlement to
discriminate’.®®

4.61 In a submission to the Attorney-General’s Department’s Inquiry into the
consolidation of Commonwealth anti-discrimination laws, Professors Parkinson and
Aroney proposed a model that redefines discrimination to include limitations on
freedom of religion where ‘necessary’.”® The proposed definition is comprehensive and
combines direct and indirect discrimination. Further, the definition includes a
proportionality test. The definition includes what is not discrimination—due to
religious beliefs—within the definitional section itself, rather than expressing it as a

limitation, exception or exemption:

1. Adistinction, exclusion, restriction or condition does not constitute discrimination
if:
a. it is reasonably capable of being considered appropriate and adapted to
achieve a legitimate objective; or

b. it is made because of the inherent requirements of the particular position
concerned; or

c. it is not unlawful under any anti-discrimination law of any state or territory in
the place where it occurs; or

d. itis a special measure that is reasonably intended to help achieve substantive
equality between a person with a protected attribute and other persons.

2. The protection, advancement or exercise of another human right protected by the
International Covenant on Civil and Political Rights is a legitimate objective within
the meaning of subsection 2(a).”

4.62 In proposing this model, Parkinson and Aroney aimed to ensure that freedom
from discrimination does not diminish freedom of religion. They argued that this

can readily happen, for example, if freedom of religion is respected only grudgingly
and at the margins of anti-discrimination law as a concessionary ‘exception’ to
general prohibitions on discrimination.”

67 Wilberforce Foundation, Submission 29.

68 FamilyVoice Australia, Submission 73.

69 Australian Christian Lobby, Submission 33.

70 This approach was supported by Freedom 4 Faith, Submission 23.

71 P Parkinson and N Aroney, Submission to Attorney-General’s Department, Consolidation of
Commonwealth Anti-Discrimination Laws, 2011.

72 Ibid.
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4.63 Other stakeholders opposed the exemptions altogether. Some of these
stakeholders argued that the existence of the exemptions represented an inappropriate
balance between freedom of religion and the principle of non-discrimination. These
groups would argue that the general application of anti-discrimination legislation is a
justifiable interference on religious freedom.

4.64 The Law Society of NSW Young Lawyers argued, for example, that the
exemptions ‘severely limit the effectiveness of protections against discrimination’.”
Similarly, the National Association of Community Legal Centres opposed broad
‘permanent exemptions from anti-discrimination law for religious organisations’,
arguing that they ‘undermine the effectiveness of anti-discrimination legislation”. "
4.65 While PIAC accepted that a religious group may need to discriminate ‘on
occasions to ensure ongoing manifestation of the core tenets of its faith’, it also
recommended that current religious exemptions be amended to require that religious
organisations justify discrimination in the specific circumstances of each proposed
act.” Further, PIAC recommended that an appropriate government body be given the
function to consider claims of discrimination, in order to assess whether discrimination
has occurred and to what extent an individual’s right to equality has been infringed. "

4.66 Alaistair Lawrie argued that the exemptions amount to the Australian
Government’s “tacit endorsement of discrimination, by relig7ious organisations, against
lesbian, gay, bisexual and transgender (LGBT) Australians’.”’

4.67 The NSW Gay & Lesbian Rights Lobby referred to the academic work of
Professor Carolyn Evans and Leilani Ujvari who argued:

The message that such exemptions can give is that discrimination is relatively minor
in comparison to other forms of harm against which the law protects and from which
most religious schools have no exemptions. Law has a legitimating as well as a
regulating function and when religious schools are permitted to avoid discrimination
laws, it may serve to legitimate discrimination, conveying to a group of
impressionable children that equality is a goal of limited value; something which can
be avoided if desired.”

4.68 Some stakeholders also asked whether it is appropriate to exempt religious
organisations that receive public funding from discrimination legislation. For instance,
PIAC argued that where a religious organisation is in receipt of public funding or
performing a service on behalf of government, it should not be permitted to
discriminate in a way that would otherwise be unlawful.”

73 Law Society of NSW Young Lawyers, Submission 69.

74 National Association of Community Legal Centres, Submission 66.

75 Public Interest Advocacy Centre, Submission 55.

76 Ibid.

77 A Lawrie, Submission 03.

78 Carolyn Evans and Leilani Ujvari, ‘Non-Discrimination Laws and Religious Schools in Australia’ (2009)

30 Adelaide Law Review 31, 42.
79 Public Interest Advocacy Centre, Submission 55.
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4.69 On the other hand, there is an argument that the existence of religious schools
that have some degBree of autonomy from state control is an important part of a diverse
and plural society.®® Some stakeholders argued that religious observance occurs in all
facets of a student’s school experience and is not restricted to specific religious
ceremonies.® Teachers in religious schools may be seen as role models for students in
the way they conduct their lives outside of structured classes. Christian Schools
Australia Ltd explained that religion is ‘not simply taught as a stand-alone subject’.
Rather,

it permeates all that takes place and is lived out in the daily lives of the community of
the school ... The conduct and character of individuals, and the nature of their
relationships with others in the school community, are key concerns in establishing
such a Christian learning community. This includes all manner of conduct—the use of
appropriate language, the conduct of relationships, attitudes, values and expression of
matters of sexuality, and many other aspects of conduct within the community in
general %

Previous inquiries

4.70 There have been several parliamentary and other inquiries into the exemptions
in the SDA.

4.71 The Senate Standing Committee on Legal and Constitutional Affairs conducted
an Inquiry into the Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Bill 2013. The Committee recommended that the religious
organisation exemptions in the SDA not apply to discrimination on the grounds of
sexual orientation, gender identity and intersex status with respect to the provision of
aged care accommodation.®® The recommendation was adopted by the Government
when enacting the Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Act 2013 (Cth). The Hon Mark Butler MP justified this
decision on the basis that ‘when such services are provided with tax payer dollars, it is
not appropriate for providers to discriminate in the provision of those services’.®

4.72 The same Senate Standing Committee Inquiry noted the range of opinions on the
existence and operation of the exemptions.®® The human rights statement of
compatibility stated that the Bill was

compatible with human rights because it advances the protection of human rights,
particularly the right to equality and non-discrimination. To the extent that it may
limit rights, those limitations are reasonable, necessary and proportionate.®

80 Evans and Ujvari, above n 78, 31.

81 Australian Christian Schools Ltd, Submission 45.

82 Ibid.

83 Senate Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Sex
Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Bill (2013) rec 1.

84 Ibid 13.

85 Ibid [3.9].

86 Explanatory Memorandum, Sex Discrimination Amendment (Sexual Orientation, Gender ldentity and
Intersex Status) Bill 2013 (Cth).
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4.73 In 2008, the Senate Standing Committee inquired into the ‘Effectiveness of the
Sex Discrimination Act 1984 (Cth) in Eliminating Discrimination and Gender
Inequality’. The Committee recommended that the exemptions in s 30 and ss 34 - 43 of
the SDA—including those for religious organisations—be replaced by a general
limitations clause.®’ In making this recommendation, the Committee wrote that such a
clause would permit discriminatory conduct within reasonable limits and allow a case-
by-case consideration of discriminatory conduct. This would allow for a more
“flexible’ and ‘nuanced’ approach to balancing competing rights.®

4.74 The Australian Human Rights Commission’s 2011 report, Addressing Sexual
Orientation and Sex and/or Gender Identity Discrimination, noted a divergence in
stakeholder opinions on exemptions for religious organisations, reporting that the
majority of the participants who commented on the issue opposed exemptions. Those
who opposed the inclusion of such exemptions held a range of positions on the issue,
including that there should be:

. no exemptions;

. no exemptions for organisations that receive public funding;

. no blanket exemptions, but that exemptions should be allowed on a case-by-case
basis; or

. only narrow exemptions if any exemptions are contained in federal anti-

discrimination legislation.®

4.75 The Attorney-General’s Department undertook a public consultation process
from 2011 to 2013 on a proposed consolidation of Commonwealth anti-discrimination
laws. The Department’s Discussion Paper raised various models of exemptions in anti-
discrimination law—uwithout settling on a preferred model—including discussing the
merits of a general limitations clause in the SDA.”

Solemnising marriage ceremonies

4.76 It may be argued that the solemnisation provisions in the Marriage Act 1961
(Cth) (Marriage Act) affect freedom of religion.”® The provisions include the
following:

. s 101, which provides that the solemnisation of marriage by an unauthorised
person is a criminal offence. To be authorised under s 29, a religious leader must
register their status as a marriage celebrant, provided that the denomination is
recognised by the Australian Government, and the minister is nominated by their

87 Senate Standing Committee on Legal and Constitutional Affairs, Effectiveness of the Sex Discrimination
Act 1984 in Eliminating Discrimination and Promoting Gender Equality (2008) rec 36.

88 Ibid [11.64].

89 ‘Addressing Sexual Orientation and Sex and/or Gender ldentity Discrimination’ (Consultation report,
Australian Human Rights Commission, 2011) 33.

90 ‘Consolidation of Commonwealth Anti-Discrimination Laws’ (Discussion Paper, Attorney-General’s

Department, 2011) 37-41. This consolidation process was not carried forward.
91 P Parkinson and G Krayem, Submission 1.
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denomination. This may discriminate against smaller, less well-known religious
groups, or break-away groups or sects within established religious traditions;
and

. s 113(5), which makes it unlawful to conduct a religious wedding ceremony,
unless it occurs after the performance of a legal civil marriage.

4.77 The Marriage Act gives direct legal effect to marriages conducted by religious
celebrants. In doing so, the Act makes it unlawful to conduct a religious wedding
unless it occurs after a civil marriage, and is conducted by an authorised celebrant. In
other jurisdictions, such as in Europe, the civil ceremony creates the legal marriage,
while the religious ceremony has no legal effect.*

4.78 Parkinson and Krayem argue that the provisions of the Marriage Act are a ‘fetter
on religious freedoms’, as they

operate as restraints upon conducting religious wedding ceremonies other than in
accordance with the Act, and indeed s 101 makes doing so a criminal offence. That is
a fetter on religious freedom.*

4.79 There are clear policy justifications for regulating marriage, including to ensure
that parties who enter into marriage do so as consenting adults, as well as to prevent
polygamy and incest, and to maintain government records for family taxation and other
regulatory purposes. There may be some religious leaders who are unaware of these
offences. Criminal sanctions may be seen as an unjustifiable burden on an important
form of religious expression.

4.80 There is little departmental or other material that outlines the justifications for
the solemnisation provisions of the Marriage Act. The Attorney-General’s Department
has released Guidelines for Marriage Celebrants that explain the process for
authorisation of a celebrant under the Act.** The Explanatory Memorandum for the
Marriage Bill 1960 (Cth) does not refer to justifications for the solemnisation
provisions.

4.81 Second Reading speeches from the debate in the House of Representatives on
the Marriage Bill evidence some concerns about the celebrant system. For example,
Richard Cleaver MP pointed to the burden on religious celebrants:

One can sympathise with many ministers of religion who ask, “Why should this not be
a civil ceremony of necessity, with a certificate supplied by the civil authority to the
minister, freeing him from so much of the clerical duty?” People who desire the
blessing of the church on the marriage could have it, and the contract would be
completed. ... [I]t is also felt that ministers of religion should be freed as much as
possible from the clerical and legal obligations that are laid down in the proposed
legislation, for this calls upon them virtually to act as assistants to the registrar. That
would enable ministers of religion who perform marriages to give their undivided

92 Ibid.
93 Ibid.
94 Australian Government, Guidelines on the Marriage Act 1961 for Marriage Celebrants, July 2014.
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attention to what is distinctly their duty according to their vocation—the religious
guidance and counselling for marriage.*

4.82 Parkinson and Krayem proposed that the solemnisation provision in the
Marriage Act should provide that:

4.83

(1) A person shall not solemnise a marriage, or purport to solemnise a marriage, at a
place in Australia or under Part V unless the person is authorised by or under this Act
to solemnise marriages at that place or under that Part, as the case may be.

(2) Nothing in this section makes it unlawful for a person who is not authorised by or
under this Act to solemnise marriages, to conduct a religious ceremony of marriage,
provided that the parties to the marriage are at least 18 years of age and are informed
in writing, or otherwise aware, that the celebrant is not authorised to
solemnise marriages under the Marriage Act 1961, and that the religious ceremony
has no legal effect.

If this model were adopted, ss 113(5) and 113(7) of the Marriage Act could be

repealed.

Criminal law and national security legislation

4.84 Some offences in the Criminal Code (Cth) may be characterised as indirectly
interfering with freedom of religion, as they may restrict religious expression. These
laws include the following:

s 80.2C, which creates the offence of ‘advocating terrorism’. This may be seen
to limit religious expression by limiting the capacity of individuals to express
religious views which might be radical and controversial;*

s 102.1(2), which provides that an organisation maybe prescribed as a terrorist
organisation, making it an offence to be a member of that organisation, to
provide resources or support to that organisation, or to train with that
organisation. Some argued that this provision risks criminalising individuals for
expressing radical, religious beliefs;*” and

s 102.8, which makes it an offence to associate with a proscribed ‘terrorist
organisation’. There may be interference with religious freedom where a person
is seen to associate with a member of a terrorist organisation who attends the
same place of worship or prayer group. While there is a defence in s 102.8(4)(b)
where the association “is in a place being used for public religious worship and
takes place in the course of practising a religion’, this may place a significant
burden on defendants to prove that their association arose in the course of
practising their religion.%

95

96

98

Commonwealth, Parliamentary Debates House of Representatives, Marriage Bill 1960 Second Reading
Speech, 18 August 1960 (Richard Cleaver).

This provision is discussed in more detail in Ch 3.

Gilbert and Tobin Centre of Public Law, Submission 22.

These last two provisions are discussed in more detail in Ch 5.
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Advocating terrorism offence

4.85 The Gilbert and Tobin Centre for Public Law raised concerns about the effect of
s 80.2C of the Criminal Code on freedom of religion, arguing that it limits the capacity
of individuals to express religious views which might be radical and controversial.®
Section 80.2C was introduced into the Criminal Code by the Counter-Terrorism
Legislation Amendment (Foreign Fighters) Act 2014 (Cth).

4.86 The Gilbert and Tobin Centre argued that the offence is likely to have a
‘significant chilling effect’ on religious expression, as individuals may refrain from
discussing their religious views and current events overseas out of fear they will be
prosecuted.®

4.87 The Parliamentary Joint Committee on Human Rights noted that this provision
engaged the right to freedom of expression in art 19(3) of the ICCPR. The Committee
sought further information from the relevant Minister about the necessity for this
provision, writing that a number of existing provisions in the Criminal Code may apply
to speech that incites violence:

such incitement offences may capture a range of speech acts, including ‘urging’,
‘stimulating’, ‘commanding’, ‘advising’ or ‘encouraging’ a person to commit an
unlawful act.*™

4.88 The Committee concluded that the provision was ‘likely to be incompatible with
the human right of opinion and expression’.*® Its comments are primarily related to
restrictions on free speech and so are analysed more thoroughly in Chapter 3.*%

Justifications for laws that interfere with freedom of
religion

4.89 It is generally recognised that freedom of religion is not absolute. Instead, ‘it is
subject to powers and restrictions of government essential to the preservation of the
community’.’® Legislatures and the courts will often have to strike a balance between
so-called ‘equality’ rights like anti-discrimination, and other freedoms like freedom of
religion:

As a practical matter, it is impossible for the legal order to guarantee religious liberty

absolutely and without qualification ... Governments have a perfectly legitimate
claim to restrict the exercise of religion, both to ensure that the exercise of one

99 Gilbert and Tobin Centre of Public Law, Submission 22.

100 Ibid.

101 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Fourth Report of the 44th
Parliament (March 2014) [1.254].

102 Ibid [1.258].

103 The Bill was passed without amendment to this provision. See further, Ch 3.

104 Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, 149 (Rich J).
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religion will not interfere unduly with the exercise of other religions, and to ensure
that practice of religion does not inhibit unduly the exercise of other civil liberties.'®

4.90 An amicus brief by several legal academics to the US Supreme Court case of
Obergefell v Hodges,'® where a majority of that Court upheld the constitutional
validity of state-based same-sex marriage legislation, canvassed an argument in favour
of balancing different—sometimes competing—rights and interests:

The Court must protect the right of same-sex couples to marry, and it must protect the
right of churches, synagogues, and other religious organizations not to recognize those
marriages. This brief is an appeal to protect the liberty of both sides in the dispute
over same-sex marriage ... No one can have a right to deprive others of their
important liberty as a prophylactic means of protecting his own ... The proper
response to the mostly avoidable conflict between gay rights and religious liberty is to
protect the liberty of both sides.*®’

4.91 The common law provides some authority for when it may be justified to
encroach on religious freedom. In Adelaide Company of Jehovah’s Witnesses Inc v
Commonwealth, Williams J stated that the scope of s 116 of the Australian
Constitution may be limited in the interests of national security.'®

4.92 Having said this, the common law provides no significant guidance on the limits
of religious freedom in Australia. This may in part be due to Australia’s model of
parliamentary supremacy:

Even suitably beefed up common law protection is incapable of dislodging the
principle of state parliamentary sovereignty. Although a court intent on maximally
protecting the common law right to freedom of religion might exhibit unusual
reluctance to find that Parliament intended to invade the right, the presumption that
Parliament does not intend to interfere with common law rights and freedoms remains
rebuttable.’®®

4.93 Stakeholders expressed different perspectives on the scope of appropriate
justifications for laws that interfere with religious freedom. Some argued that
considerations of religious freedom will always involve a balance between other,
competing rights and interests. For instance, Kingsford Legal Centre argued that a law
which interferes with freedom of religion is justified if that law protects other
important freedoms, such as the right to be free from unlawful discrimination.™*

105 Enid Campbell and Harry Whitmore, Freedom in Australia (Sydney University Press, 1966) 204. Some
stakeholders disputed this balancing: see discussion below on non-discrimination.

106 Obergefell v Hodges 576 US (June 26, 2015).

107 Douglas Laycock, ‘Brief of Douglas Laycock, Thomas Berg, David Blankenhorn, Marie Failinger and
Edward Gaffney as Amicus Curiae in Support of Petitioners in Same-Sex Marriage Cases (Obergefell v
Hodges Etc)’ [2015] Public Law and Legal Research Paper Series 1-2.

108 Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, 161.

109 Denise Meyerson, ‘The Protection of Religious Rights under Australian Law’ 3 Brigham Young
University Law Review 529, 542.

110 Kingsford Legal Centre, Submission 21.
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4.94 Similarly, the Law Society of NSW Young Lawyers wrote that

the right to freedom of religion is a fundamental right, but that right is not absolute,
and needs to be finely balanced against competing rights, such as the right to be free
from discrimination."**

4.95 Other stakeholders argued that freedom of religion should not be usurped by
other rights or interests. For instance, Freedom 4 Faith argued that no limitations can
be justified on the right to freedom of religion, warning that ‘religious freedom and
associated rights are at risk of being undermined in Australian society due to a
disproportionate focus on other, sometimes competing rights’.**?

4.96 Similarly, the ACL wrote:

Courts and legislatures need to acknowledge the supremacy of the fundamental rights
of freedom of religion, conscience, speech and association ... [it is] a freedom which
must be placed among the top levels of human rights hierarchy. '3

4.97 Christian Schools Australia Ltd underscored ‘the need to balance rights’, while
stressing that religious freedom should not merely be an ‘afterthought’.**

4.98 The Church and Nation Committee, Presbyterian Church of Victoria submitted
that balancing freedom of religion with principles such as non-discrimination is
‘misguided’, stating that while religious freedom ‘is a fundamental underpinning of our
society, freedom from discrimination is not’. They went on to argue that

Freedom from discrimination is not a fundamental human right because it is neither
attainable nor universal. Discrimination—that is, to choose something or someone
over another—needs to be a lawful part of a free society. To label non-discrimination
as a “fundamental right” is inherently misguided.™

4.99 Christian Schools Australia Ltd provided the following principles which, in their
view, could be applied to test whether laws that interfere with freedom of religion are
justified:

. the importance of religious freedom should not be undervalued,;
. equity and balance must be sought;

. Christian heritage must be acknowledged and respected,;

. minority views must be protected,;

. freedom to act on religious belief is essential; and

. the limitations of the law must be recognised.™

111 Law Society of NSW Young Lawyers, Submission 69.

112 Freedom 4 Faith, Submission 23.

113 Australian Christian Lobby, Submission 33.

114 Australian Christian Schools Ltd, Submission 45.

115 Church and Nation Committee, Presbyterian Church of Victoria, Submission 26.
116 Australian Christian Schools Ltd, Submission 45.
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4.100 There is a wide range of justifications advanced by legislatures for laws that
interfere with freedom of religion, including but not limited to protecting people from
discrimination in public life, preventing a greater harm, and limitations where laws
directly interfere with other legal rights and freedoms. By way of example, there are
cases where courts have allowed blood transfusions for a minor where their parents or
guardians have refused on religious grounds.**” Courts have not insisted on life-saving
treatment where an adult has made the same decision to refuse life-saving treatment.

4.101 Stakeholders primarily focused on whether laws that interfere with freedom of
religion may be justified if they advance the principle of non-discrimination. This issue
is examined in more detail below.

Legitimate objectives

4.102 In considering how restrictions on freedom of religion may be appropriately
justified, one starting point is the ICCPR. Article 18(3) provides that freedom of
religion may be limited where it is ‘necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others’.

4.103 The UN Human Rights Committee has strictly interpreted art 18(3), indicating
that general public interest criteria, such as national security concerns, may not be
sufficient to justify interferences with religious freedom. '8

4.104 On the issue of the religious and moral education of children, art 18(4) provides
that States Parties must ensure ‘the liberty of parents and, when applicable, legal
guardians to ensure the religious and moral education of their children in conformity
with their own convictions’.

Non-discrimination

4.105 Non-discrimination is one principle advanced to justify laws that limit freedom
of religion. However, the way in which this principle is balanced with the often
competing interest of religious freedom, is contested. For instance, stakeholder
opinions diverged on the appropriate weight to be afforded to non-discrimination in the
application of religious organisation exemptions.

4.106 On the one hand, several stakeholders stressed the importance of safeguarding
the right to be free from discrimination when discussing appropriate limitations on
religious freedom.*™® Kingsford Legal Centre and PIAC argued, for example, that
existing exemptions for religious organisations undermine the Australian

117 See, eg, X v The Sydney Children’s Hospitals Network (2013) 85 NSWLR 294. In this case, the New
South Wales Supreme Court held that a 17 year old could not refuse life-saving therapeutic treatment on
the basis of their religious belief, despite finding that the minor had ‘Gillick’ competency as a mature
minor to refuse the treatment.

118 United Nations Human Rights Committee, General Comment No 22 (1993) on Article 18 of the ICCPR
on the Right to Freedom of Thought, Conscience and Religion, CCPR/C/21/Rev.1 [8].

119 Law Society of NSW Young Lawyers, Submission 69; Maronite Catholic Society Youth Submission 51;
NSW Gay and Lesbian Rights Lobby, Submission 47.
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Government’s commitment to international law that protects vulnerable groups, such as
women, from discrimination.*?

4.107 Some stakeholders drew specific attention to the way that legislative provisions
that protect religious freedom may undermine the rights or freedoms of lesbian, gay,
bisexual, trans and intersex (LGBTI) Australians (primarily the right to be free from
discrimination).*®

4.108 Other stakeholders argued that freedom from discrimination should not be
considered an equivalent right to religious freedom. For instance, the Church and
Nation Committee argued that the “desire for equality’ is incompatible with religious
freedom:

The problem is that freedom and equality are not mutually compatible. Unfortunately,
we cannot all be free and completely equal at the same time. Freedom implies an
inequality that goes hand-in-hand with difference. We cannot all be equal except in
the eyes of the law. As a society we need to work out what we cherish more: freedom
or equality.**

4.109 There is also an argument advanced by some stakeholders that the practices of
religious organisations—such as in the areas of employment—Ilie outside the
‘commons’ or public sphere, and should thus be excluded from government
intervention.”® Dr Joel Harrison and Professor Patrick Parkinson defined the
‘commons’ as ‘places or encounters where people who may be different from one
another in all kinds of respects, including gender, sexual orientation, beliefs and values,
can expect not to be excluded’.*** They highlighted voluntary associations, like book
clubs, educational, voluntary, charitable, commercial and religious associations, as the
kind of groups that exist beyond the ‘commons’.

4.110 Freedom 4 Faith also argued that religious organisations operate outside the
‘commons’, explaining that, like voluntary associations, religious groups should be
able to set their own criteria for selecting members.'

4.111 International human rights law provides some guidance on the relationship
between religious freedom and non-discrimination. Article 4 of the ICCPR provides
that some ICCPR rights may be derogated from in times of public emergency, however
States Parties must ensure that

such measures are not inconsistent with their other obligations under international law
and do not involve discrimination solely on the ground of race, colour, sex, language,
religion or social origin.

120 Public Interest Advocacy Centre, Submission 55; Kingsford Legal Centre, Submission 21.

121 National Association of Community Legal Centres, Submission 66; NSW Gay and Lesbian Rights Lobby,
Submission 47.

122 Church and Nation Committee, Presbyterian Church of Victoria, Submission 26.

123 Freedom 4 Faith, Submission 23.

124 Patrick Parkinson and Joel Harrison, ‘Freedom beyond the Commons: Managing the Tension between
Faith and Equality in a Multicultural Society’ Monash University Law Review 39.

125 Freedom 4 Faith, Submission 23.
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4.112 Anti-discrimination provisions in international human rights law may constitute
a permissible limitation on religious freedom. Articles 2, 4, 21 and 26 of the ICCPR
provide that the protection of individual’s rights must not be ‘without distinction of any
kind such as race, colour, sex, language, religion, political or other opinion, property
birth or other status’.

Proportionality and religious freedom

4.113 Some stakeholders adopted a proportionality approach when assessing
appropriate limitations on religious freedom.'® PIAC recommended that the ALRC
adopt a proportionality test when determining whether an infringement of religious
freedom is justified. PIAC recommended that limitations are only reasonable where it
is necessary and can be demonstrably justified in a free and democratic society based
on human dignity, equality and freedom.**’

4.114 Daniel Black also promoted the use of a proportionality approach to reconcile
laws that require a balance between freedom of religion and other rights. He was highly
critical of the justificatory processes employed by relevant parliamentary committees
and government departments, arguing that

an adequate level of analysis isn’t always being provided by departments (including
the Attorney-General’s department) putting forward human rights compatibility
statements in a much more broadly considered approach (as per the APS code of
conduct). Rather the current approach seems to avoid controversial areas to push
though legislation advocated by the government of the day. As such considering
statements of human rights compatibility to legislation without considering the
responses of the Joint Parliamentary Committee on Human Rights reports and
potentially parliamentary submissions is accepting a potentially biased view,
especially on controversial topics.'®

Conclusions

4.115 Generally speaking, Australians are not constrained in the exercise of religious
freedom. There are only a few provisions in Commonwealth laws that interfere with
religious freedom.

4.116 A diverse range of stakeholders raised concerns about the scope and application
of the religious organisation exemptions in ss 37 and 39 of the Sex Discrimination Act
1984 (Cth). While these provisions do not, on their face, interfere with religious
freedom, some stakeholders objected to the form of the exemptions, arguing against the
practice of defining religious freedom by way of exceptions to generally applicable
laws. Others argued that the exemptions are an unjustifiable encroachment on the
principle of non-discrimination. There have been several recent inquiries conducted by
the Australian Human Rights Commission and by parliamentary committees into the
operation of anti-discrimination legislation.

126 Public Interest Advocacy Centre, Submission 30; D Black, Submission 6.
127 Public Interest Advocacy Centre, Submission 55.
128 D Black, Submission 6. For further discussion of parliamentary scrutiny mechanisms, see Ch 2.



120 Traditional Rights and Freedoms—Encroachments by Commonwealth Laws

4.117 The solemnisation provisions for wedding celebrants in the Marriage Act 1961
(Cth) raise practical concerns about the authorisation of religious celebrants. Review of
these provisions may be desirable. The ALRC is interested on further comment on
whether and to what extent the solemnisation provisions in the Marriage Act 1961

(Cth) unjustifiably interfere with freedom of religion.
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The common law

5.1 In practice, Australians are generally free to associate with whomever they like,
and to assemble to participate in activities including, for example, a protest or
demonstration. However, freedom of association and assembly are less often discussed,
and their scope at common law less clear than related freedoms, such as freedom of
speech.

5.2  This chapter discusses the source and rationale of the common law right of
freedom of association; how this right is protected from statutory encroachment; and
when laws that interfere with freedom of association may be considered justified,
including by reference to the concept of proportionality.*

5.3 The approach of the English common law to freedom of assembly has been
described as ‘hesitant and negative, permitting that which was not prohibited’.? In
Duncan v Jones, Lord Hewart CJ said that ‘English law does not recognize any special

1 See Ch 1.
2 R (Laporte) v Chief Constable of Gloucestershire Constabulary [2007] 2 AC 105, 126-7.
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right of public meeting for political or other purposes’.® On the other hand, in
Australia, there has been some recognition that freedom of association should be
considered a common law right.* Regardless, freedom of association is widely regarded
as a fundamental right.

5.4  The 19th century author of Democracy in America, Alexis de Tocqueville,
considered freedom of association as ‘almost as inalienable as the freedom of the
individual’:

The freedom most natural to man, after the freedom to act alone, is the freedom to

combine his efforts with those of his fellow man and to act in common ... The
legislator cannot wish to destroy it without attacking society itself.®

5.5 Professor Thomas Emerson wrote in 1964 that freedom of association has
‘always been a vital feature of American society’:

In modern times it has assumed even greater importance. More and more the
individual, in order to realize his own capacities or to stand up to the institutionalized
forces that surround him, has found it imperative to join with others of like mind in
pursuit6of common objectives. His freedom to do so is essential to the democratic way
of life.

5.6 Freedom of association is closely related to other fundamental freedoms
recognised by the common law, particularly freedom of speech. It has been said to
serve the same values as freedom of speech: ‘the self-fulfilment of those participating
in the meeting or other form of protest, and the dissemination of ideas and opinions
essential to the working of an active democracy’.’

5.7 The United Nations Special Rapporteur on the rights to freedom of peaceful
assembly and of association explained the importance of these rights, as empowering
people to:

express their political opinions, engage in literary and artistic pursuits and other
cultural, economic and social activities, engage in religious observances or other
beliefs, form and join trade unions and cooperatives, and elect leaders to represent
their interests and hold them accountable.?

3 Duncan v Jones [1936] 1 KB 218 222. This ‘reflected the then current orthodoxy’: R (Laporte) v Chief
Constable of Gloucestershire Constabulary [2007] 2 AC 105, 126-7.

4 Tajjour v New South Wales (2014) 313 ALR 221; Minister for Immigration and Citizenship v Haneef
(2007) 163 FCR 414. See Australian Council of Trade Unions, Submission 44.

5 Alexis de Tocqueville, Democracy in America (Library of America, 2004) 220. See also Anthony Gray,

‘Freedom of Association in the Australian Constitution and the Crime of Consorting’ (2013) 32
University of Tasmania Law Review 149, 161.

6 Thomas | Emerson, ‘Freedom of Association and Freedom of Expression’ [1964] Yale Law Journal 1, 1.

7 Eric Barendt, Freedom of Speech (Oxford University Press, 2nd ed, 2007) 272. ‘For many people,
participation in public meetings or less formal forms of protest—marches and other demonstrations on the
streets, picketing, and sit-ins—is not just the best, but the only effective means of communicating their
views ... Taking part in public protest, particularly if the demonstration itself is covered on television and
widely reported, enables people without media access to contribute to public debate’: Ibid 269.

8 UN Human Rights Council, The Rights to Freedom of Peaceful Assembly and of Association, 15th Sess,
UN Doc A/HRC/RES/15/21 (6 October 2010).
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5.8  Freedom of assembly and association serve as vehicles for the exercise of many
other civil, cultural, economic, political and social rights. Significantly, freedom of
association provides an important foundation for legislative protection of employment
rights. The system of collective, or enterprise bargaining, which informs much of
Australia’s employment landscape, relies on the freedom of trade unions and other
employee groups to form, meet and support their members.

Protections from statutory encroachment
Australian Constitution

5.9 Freedom of association is not expressly protected in the Australian Constitution.
There is also no free-standing right to association implied in the Constitution.’
Generally, Australian Parliaments may make laws that encroach on freedom of
association.

5.10 This power is subject to general constitutional constraints on the legislative
powers of the Commonwealth. For example, in 1951, the High Court ruled that the
Communist Party Dissolution Act 1950 (Cth) was not a valid exercise of express
legislative power,™® and nor was it valid under an implied power to make laws for the
preservation of the Commonwealth and its institutions from internal attack and
subversion.™

5.11 However, just as there is an implied constitutional right to ‘political
communication’, arguably there is also an implied right to “political association’. As in
the case of political communication, any implied right to “political association’ does
not protect a personal right, but acts as a restraint on the exercise of legislative power
by the Commonwealth.

5.12 The High Court has said that ‘freedom of association to some degree may be a
corollary of the freedom of communication formulated in Lange v Australian
Broadcasting Corporation’.*?

5.13 Recognition of this corollary acknowledges the importance of freedom of
association to a vibrant democracy. People should be free, generally speaking, to join
groups like political parties to lobby for and effect change. Gaudron J in Australian
Capital Television Pty Ltd v Commonwealth said that the

9 Mulholland v Australian Electoral Commission (2004) 220 CLR 181, [148] (Gummow and Hayne JJ).
(“There is no such ‘free-standing’ right [as freedom of association] to be implied from the Constitution’).
See also Tajjour v New South Wales (2014) 313 ALR 221; O’Flaherty v City of Sydney Council (2014)
221 FCR 382, [28]; Unions NSW v New South Wales (2013) 304 ALR 266.

10 Under Australian Constitution s 51(xxxix) read with s 61 (incidental and executive powers), s 51(vi)
(defence power).

11 Australian Communist Party v Commonwealth (1951) 83 CLR 1.

12 Mulholland v Australian Electoral Commission (2004) 220 CLR 181, [148] (Gummow and Hayne JJ).
This position has been supported in subsequent judgements: O’Flaherty v City of Sydney Council (2014)
221 FCR 382, [28]; Unions NSW v New South Wales (2013) 304 ALR 266; Mulholland v Australian
Electoral Commission (2004) 220 CLR 181, [158] (Gummow & Hayne JJ); Wainohu v New South Wales
(2011) 243 CLR 181, [112] (Gummow, Hayne, Crennan & Bell JJ).
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notion of a free society governed in accordance with the principles of representative
democracy may entail freedom of movement [and] freedom of association.*®

5.14 However, in the Australian constitutional context, it seems this right to free
association is only a corollary of the right to political communication. The High Court
said in Wainohu v New South Wales:

Any freedom of association implied by the Constitution would exist only as a
corollary to the implied freedom of political communication and the same test of
infringement and validity would apply.**

5.15 The effect of this decision, Professors George Williams and David Hume wrote,

‘will be to give freedom of association a limited constitutional vitality”.*

The principle of legality

5.16 The principle of legality provides some protection to freedom of association. ™
When interpreting a statute, courts will presume that Parliament did not intend to
interfere with freedom of association, unless this intention was made unambiguously
clear.

5.17 For example, in Melbourne Corporation v Barry, the High Court found that a
by-law, made under a power to regulate traffic and processions, could not prohibit
traffic and processions. Higgins J said:

It must be borne in mind that there is this common law right; and that any interference
with a common law right cannot be justified except by statute—by express words or
necessary implication. If a statute is capable of being interpreted without supposing
that it interferes with the common law right, it should be so interpreted.*’

5.18 In Tajjour v New South Wales (Tajjour) the High Court confirmed that there is
no constitutionally implied freedom of association, separate from the implied freedom
of political communication.”® However, Keane J cited High Court authority for the
proposition that, at common law, freedom of association is a ‘fundamental aspect of
our legal system’.*

13 Australian Capital Television v Commonwealth (1992) 177 CLR 106, 212 (Gaudron J).

14 Wainohu v New South Wales (2011) 243 CLR 181, [112].

15 George Williams and David Hume, Human Rights under the Australian Constitution (OUP, 2nd ed,
2013) 217. Williams and Hume go on to write: ‘It would be better to reformulate the position in Wainohu
at least so that any freedoms of political association and political movement were identified as derivative,
not of freedom of communication, but of the constitutionally prescribed systems of representative and
responsible government and for amending the Constitution by referendum. In other words, the
Constitution protects that freedom of association and movement which is necessary to sustain the free,
genuine choices which the constitutionally prescribed systems contemplate’: Ibid 217-18.

16 The principle of statutory interpretation now known as the ‘principle of legality’ is discussed more
generally in Ch 1.

17 Melbourne Corporation v Barry (1922) 31 CLR 174, 206.

18 Tajjour v New South Wales (2014) 313 ALR 221, [95], [136], [244]-[245]. The case concerning the anti-
consorting law contained in s 93X of the Crimes Act 1900 (NSW), which was found not to be invalid for
impermissibly burdening the implied freedom of communication under the Constitution.

19 Ibid [224]. Citing Australian Communist Party v Commonwealth (1951) 83 CLR 1, 200 (Dixon J).
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5.19 In Minister for Immigration and Citizenship v Haneef (Haneef) the Full Court of
the Federal Court approached the construction of the word ‘association’ in the light of
common law principles. The Court concluded that those principles tended against a
construction authorising the Minister to find a person to have failed a migration
character test” ‘merely on the basis of an innocent association with persons whom the
Minister reasonably suspects have been or are involved in criminal conduct’.” The
principle of legality, applied to freedom of association, can be seen as an “integral part’
of the Court’s approach to statutory interpretation in Haneef.?

International law

5.20 International law recognises rights to peaceful assembly and to freedom of
association. For example, the International Covenant on Civil and Political Rights
(ICCPR) provides for ‘the right of peaceful assembly’ and the ‘right to freedom of
association including the right to form and join trade unions’.?

5.21 Inaddition, the International Covenant on Economic, Social and Cultural Rights
(ICESCR) provides for the ‘right of everyone to form trade unions and join the trade
union of his choice’.?*

5.22 Australia is also bound to respect freedom of association under international
labour standards, and through its membership of the International Labour Organization
(ILO).” International labour standards seek to guarantee the right of both workers and
employers to form and join organisations of their choice.?

5.23 International instruments cannot be used to ‘override clear and valid provisions
of Australian national law’.?” However, where a statute is ambiguous, courts will
generally favour a construction that accords with Australia’s international
obligations.?

20 Under Migration Act 1958 (Cth) s 501(6)(b).
21 Minister for Immigration and Citizenship v Haneef (2007) 163 FCR 414, [114].

22 Australian Council of Trade Unions, Submission 44.

23 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) arts 21, 22.

24 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December

1966, 993 UNTS 3 (entered into force 3 January 1976) art 8. Williams and Hume stated: ‘the right to
freedom of association is recognised in the ICCPR while the right to form trade unions (which can be
seen as a subset of the right to freedom of association) is recognised in the ICESCR’: Williams and
Hume, above n 15, 4.

25 See Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 2010) [3.21]-[3.23].

26 See, eg, International Labour Organization, Freedom of Association and Protection of the Right to
Organise Convention, C87 (entered into force 4 July 1950); International Labour Organization, Right to
Organise and Collective Bargaining Convention, C98 (entered into force 18 July 1951). See also
International Labour Organization, Declaration on Fundamental Principles and Rights at Work, 1998.

27 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J).

28 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, 287 (Mason CJ and Deane J).
The relevance of international law is discussed more generally in Ch 1.
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Bills of rights

5.24 In other countries, bills of rights or human rights statutes provide some
protection from statutory encroachment. Freedom of association is protected in the
human rights statutes in the United Kingdom,®® Canada®™ and New Zealand.** For
example, the Human Rights Act 1998 (UK) gives effect to the provisions of the
European Convention on Human Rights, art 11 of which provides:

Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of
his interests.*

5.25 The First Amendment to the United States Constitution refers to the ‘right of the
people peaceably to assemble, and to petition the Government for a redress of
grievances’.*®

5.26 Freedom of association is also provided for in the Victorian Charter of Human
Rights and Responsibilities and the Human Rights Act 2004 (ACT).*

Laws that interfere with freedom of association

5.27 A wide range of Commonwealth laws may be seen as interfering with freedom
of association, broadly conceived. Some of these laws impose limits on freedom of
association that have long been recognised by the common law, for example, in
relation to consorting with criminals and preserving public order. Arguably, such laws
do not encroach on the traditional freedom, but help define it. However, these
traditional limits are crucial to understanding the scope of the freedom, and possible
justifications for new restrictions.

5.28 Commonwealth laws may be characterised as interfering with freedom of
association in several different contexts, and including in relation to:

. criminal law;

. public assembly;

. workplace relations;
. migration law; and

. anti-discrimination law.

29 Human Rights Act 1998 (UK) c 42, sch 1 pt I, art 11(1).

30 Canada Act 1982 ¢ 11 s 2(d).

31 New Zealand Bill of Rights Act 1990 (NZ) s 17. The protection provided by bills of rights and human
rights acts is discussed more generally in Ch 1.

32 Human Rights Act 1998 (UK) c 42, sch 1 pt I, art 11(1).

33 United States Constitution amend .

34 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 16(2); Human Rights Act 2004 (ACT)
s15(2).
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5.29 These laws are summarised below. Some of the justifications that have been
advanced for laws that interfere with freedom of association, and public criticisms of
laws on that basis, are also discussed.

Criminal law

5.30 A number of offences in the Criminal Code (Cth) directly criminalise certain
forms of association. Notably, these include counter-terrorism and foreign incursion
offences, and anti-consorting laws which criminalise associating in support of criminal
activity or criminal organisations.

Counter-terrorism offences

5.31 Section 102.8 of the Criminal Code provides for the offence of associating with
a member of a terrorist organisation and thereby providing support to the organisation,
if the person intends the support to assist it. Terrorist organisations are prescribed by
regulations made under s 102.1 of the Criminal Code.®

5.32 Section 119.5 of the Criminal Code provides for offences of allowing the use of
buildings, vessels and aircraft to commit offences, by permitting a meeting or assembly
of persons to be held with the intention of supporting preparations for incursions into
foreign countries for the purpose of engaging in hostile activities.

5.33 In addition, the terms of anti-terrorism control orders issued under the Criminal
Code may contain a prohibition or restriction on a person ‘communicating or
associating with specified individuals’.*

5.34 The Independent National Security Legislation Monitor (INSLM) reviewed
aspects of the associating with terrorist organisations offence in its 2013 Annual
Report. The INSLM recommended that s 102.8 be amended to include an ‘exception
for activities that are humanitarian in character and are conducted by or in association
with the [International Committee of the Red Cross], the UN or its agencies, or
(perhaps) agencies of like character designated by a Minister’.*’

5.35 The Law Council of Australia observed that the associating with terrorist
organisations offence ‘may disproportionately shift the focus of criminal liability from
a person’s conduct to their membership of an organisation’.® It added that assessing
justification for the offences is difficult, ‘given the broad executive discretion to
proscribe a particular organisation and the absence of publicly available binding

criteria to be applied”.*

35 See eg, Criminal Code (Terrorist Organisation—Al-Qa’ida) Regulation 2013 (Cth). Other specified
terrorist organisations include: Al-Qa’ida in the Lands of the Islamic Maghreb; Al-Qa’ida in the Arabian
Peninsula; Islamic State; Jabhat al-Nusra; Jamiat ul-Ansar; Jemaah Islamiyah; Abu Sayyaf Group;
Al-Murabitun; Ansar al-Islam; Boko Haram; Jaish-e-Mohammad; Lashkar-e Jhangvi.

36 Criminal Code Act 1995 (Cth) sch 1 (Criminal Code) s 104.5(3)(e).

37 Independent National Security Legislation Monitor, Australian Government, Annual Report (2013) 89.

38 Law Council of Australia, Submission 75.

39 Ibid.
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5.36 Problems with the process of specifying terrorist organisations were said to
include that it “involves the attribution of defining characteristics and commonly shared
motives or purposes to a group of people based on the statements or activities of certain
individuals within the group’. Further, an organisation can be listed as a terrorist
organisation simply on the basis that it ‘advocates’ the doing of a terrorist act.

The offences may also disproportionately impinge on freedom of association as the
current process of proscribing terrorist organisations set out in Division 102 does not
afford affected parties the opportunity to be heard prior to an organisation being listed
or to effectively challenge the listing of an organisation after the fact, without
exposing themselves to prosecution; and the avenues for review after an organisation
has been listed may also be inadequate.®

5.37 The UNSW Law Society also criticised the associating with terrorist
organisations offence. It observed that it is important to understand that ‘mere
association with a terrorist organisation may not be intentional and is not directly
linked to the planning and execution of an attack’. It stated that despite the ‘legitimacy
of the broad aims of counter-terrorism laws in Australia, it is debatable whether
targeting individuals by criminalising association with terrorist organisations is
effective and appropriate’”.

5.38 The Law Council criticised the control orders and preventative detention orders
regimes under divs 104 and 105 of the Criminal Code because a ‘person’s right to
associate may be removed or restricted before the person is told of the allegations

against him or her or afforded the opportunity to challenge the restriction of liberty’.*

5.39 The Law Council also submitted that the offence of entering or remaining in a
‘declared area’ contained in s 119.2 of the Criminal Code may have the

unintended effect of preventing and deterring innocent Australians from travelling
abroad and associating with persons for legitimate purposes out of fear that they may
be prosecuted for an offence, subjected to a trial and not be able to adequately
displace the evidential burden.*®

Anti-consorting offences

5.40 Courts have long held the power to restrict freedom of association in
circumstances where criminal associations may pose a threat to peace and order. In
Thomas v Mowbray, Gleeson CJ referred to counter-terrorism control orders as having
similar characteristics to bail and apprehended violence orders.*

40 Ibid.
41 UNSW Law Society, Submission 19.
42 Law Council of Australia, Submission 75. See also Human Rights Law Centre, Submission 39. These

provisions are discussed in more detail in relation to freedom of movement: See Ch 6.

43 Law Council of Australia, Submission 75. See Ch 6.

44 Thomas v Mowbray (2007) 233 CLR 307, [16]. Quoting Blackstone, who wrote of what he called
‘preventive justice’: William Blackstone, Commentaries on the Laws of England, (1769) Bk 1V, 248.
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5.41 The High Court has also recognised that there may be circumstances where the
legislature is justified in infringing freedom of association in order to disrupt and
restrict the activities of criminal organisations and their members.*

5.42 This is an object, the High Court observed, that has been ‘pursued in the long
history of laws restricting the freedom of association of certain classes, groups or
organisations of persons involved or likely to be involved in the planning and
execution of criminal activities’. The object is ‘legitimised by the incidence and
sophistication of what is generally called “organised crime””.*

5.43 Anti-consorting laws are not a new phenomenon. In Tajjour, French CJ
observed that:

Laws directed at inchoate criminality have a long history, dating back to England in
the Middle Ages, which is traceable in large part through vagrancy laws. An early
example was a statute enacted in 1562 which deemed a person found in the company
of gypsies, over the course of a month, to be a felon.*’

5.44 In Australia, these laws are creatures of statute that first emerged early last
century in vagrancy legislation.

Their primary object was (and remains) to punish and thereby discourage inchoate
criminality, and the means by which they sought to achieve this was the imposition of
criminal liability for keeping company with disreputable individuals.*®

5.45 In relation to modern NSW anti-consorting laws, the High Court has stated that
‘preventing or impeding criminal conduct is compatible with the system of
representative and responsible government established by the Constitution’.*®

5.46 Concerns about the impact on freedom of association of state and territory anti-
consorting laws™ were repeatedly mentioned during the Australian Human Rights
Commission’s Rights and Responsibilities 2014 consultation.*

5.47 At the Commonwealth level, ss 390.3 and 390.4 of the Criminal Code provide
for offences of associating in support of serious organised criminal activity and
supporting a criminal organisation. Section 390.3 is stated not to apply ‘to the extent (if
any) that it would infringe any constitutional doctrine of implied freedom of political
communication’.>

45 See, eg, Wainohu v New South Wales (2011) 243 CLR 181.

46 Ibid [8] (French CJ and Kiefel J).

47 Tajjour v New South Wales (2014) 313 ALR 221, [7]. See Andrew McLeod, ‘On the Origins of
Consorting Laws’ (2013) 37 Melbourne University Law Review 103, 113.

48 McLeod, above n 47, 104.

49 Tajjour v New South Wales (2014) 313 ALR 221, [160] (Gageler J). Referring to Crimes Act 1900 (NSW)
s 93X. Gageler J held that an ‘association’ must involve the ‘temptation of involvement in criminal
activity’: lbid [160].

50 For example, Crimes Act 1900 (NSW) s 93X; Vicious Lawless Association Disestablishment Act 2013
(Qld); Criminal Organisations Control Act 2012 (WA).

51 Australian Human Rights Commission, Rights and Responsibilities (Consultation Report, 2015) 32.

52 Criminal Code (Cth) s 390.3(8).
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5.48 Some stakeholders in this ALRC inquiry questioned the justification for the
Commonwealth anti-consorting laws. The Law Council, for example, stated that the
offences in div 390

shift the focus of criminal liability from a person’s conduct to their associations.
Offences of this type have the potential to unduly burden freedom of association for
individuals with a familial or community connection to a member of a criminal
association.>

549 The UNSW Law Society concluded that, although ‘the broad aim of the
legislation is legitimate, it is questionable whether targeting unexplained income
through criminalising association is effective and suitable’.>* The Public Interest
Advocacy Centre (PIAC) stated:

Fundamentally, any consorting law, by its very nature, impinges on a person’s right to
freedom of association and it would be difficult to draft such legislation so as to
comply with international human rights law.*®

5.50 PIAC observed that, while Tajjour held s 93X of the Crimes Act 1900 (NSW) to
be constitutionally valid, French CJ (in a dissenting judgment) concluded that the net
cast by the provision was ‘wide enough to pick up a large range of entirely innocent
activity’.® The Chief Justice found that the offence was invalid by reason of the
imposition of a burden on the implied freedom of political communication, stating that
it fails to ‘discriminate between cases in which the purpose of impeding criminal

networks may be served, and cases in which patently it is not”.>’

551 PIAC submitted that Commonwealth anti-consorting legislation should be
‘proportionate to the legitimate aim of public safety by inserting sufficient safeguards,
such as ensuring the laws can be limited to a targeted group of persons involved in
serious criminal activity”.>®

Public assembly

5.52 Most legislative interferences with the right of public assembly are contained in
state and territory laws including, for example, unlawful assembly® and public order
offences where there is some form of ‘public disturbance’, such as riot, affray or
violent disorder.®

5.53 At Commonwealth level, the Public Order (Protection of Persons and Property)
Act 1971 (Cth) regulates the ‘preservation of public order’ in the territories and in

53 Law Council of Australia, Submission 75.

54 UNSW Law Society, Submission 19.

55 Public Interest Advocacy Centre, Submission 55.

56 Tajjour v New South Wales (2014) 313 ALR 221, [41].
57 Ibid [45].

58 Public Interest Advocacy Centre, Submission 55.

59 For example, in NSW, Crimes Act 1900 (NSW) s 545C. The requirements for a ‘lawful assembly” are set
out in Summary Offences Act 1988 (NSW) ss 22-27.

60 For example, in NSW, Crimes Act 1900 (NSW) s 93B (riot), s 93C (affray); Summary Offences Act 1988
(NSW) s 11A (violent disorder).
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respect of Commonwealth premises and certain other places, such as the premises of
federal courts and tribunals and diplomatic and special missions.

5.54 Under the Act it is an offence to take part in an assembly in a way that ‘gives
rise to a reasonable apprehension that the assembly will be carried on in a manner
involving unlawful physical violence to persons or unlawful damage to property’.®* An
assembly consisting of no fewer than twelve persons may be dispersed if it causes
police reasonably to apprehend a likelihood of unlawful physical violence or damage to
property.®

Workplace relations laws

5.55 The Fair Work Act 2009 (Cth) purports to protect freedom of association. An
object of the Act is to recognise the right to freedom of association and the right to be
represented.®

5.56 Part3-1 of the Act contains protections for freedom of association and
involvement in lawful industrial activities, including protection under s 346 against
adverse action being taken because a person is or is not a member of an industrial
association or has or has not engaged in ‘industrial activity’.*

5.57 In Barclay v The Board of Bendigo Regional Institute of Technical and Further
Education, the Federal Court stated that freedom to associate in this context is ‘not
simply a freedom to join an association without adverse consequences, but is a freedom
to be represented by the association and to participate in its activities’.®

5.58 The freedom to participate in an association’s lawful industrial activities—such
as an industrial protest—does not give participants unfettered protection from being
dismissed for their conduct during such activities. For example, in CFMEU v BHP
Coal Pty Ltd, the decision of an employer to fire an employee (partly) because of an
‘offensive and abusive’ protest sign was upheld as lawful. Gageler J stated that the
protection afforded by s 346(b) is ‘not protection against adverse action being taken by
reason of engaging in an act or omission that has the character of a protected industrial
activity’. Rather, Gageler J found that it is ‘protection against adverse action being
taken byegeason of that act or omission having the character of a protected industrial
activity’.

61 Public Order (Protection of Persons and Property) Act 1971 (Cth) ss 6(1), 15(1). See also Parliamentary
Precincts Act 1988 (Cth) s 11. This applies the Public Order (Protection of Persons and Property) Act
1971 (Cth) to the Parliamentary precincts in Canberra.

62 Public Order (Protection of Persons and Property) Act 1971 (Cth) s 8(1).

63 Fair Work Act 2009 (Cth) s 3(e). In Barclay v The Board of Bendigo, Gray and Bromberg JJ stated that
the objects of the Fair Work Act emphasise that ‘recognition of the right to freedom of association and the
right to be represented is designed to enable fairness and representation at work’: Barclay v The Board of
Bendigo Regional Institute of Technical and Further Education (2011) 191 FCR 212, [14].

64 Fair Work Act 2009 (Cth) s 346. Part 3-1 of the Fair Work Act is also concerned with protecting a
freedom not to associate, a concept that is not mandated by ILO labour standards: Creighton and Stewart,
above n 25, [20.06].

65 Barclay v The Board of Bendigo Regional Institute of Technical and Further Education (2011) 191 FCR
212, [14].

66 CFMEU v BHP Coal Pty Ltd (2014) 314 ALR 1, [92].
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5,59 The Kingsford Legal Centre stated that, in the workplace, freedom of
association protects the right to form and join associations ‘to pursue common goals in
the workplace, helping to correct the significant power imbalance between employees
and employers’. It observed that this principle ‘has been a long-standing and beneficial
feature of Australian labour law’ and that without such protections, the ability of
employees to bargain with their employer in their collective interest is greatly reduced.
The Centre submitted that ‘the current protections for freedom of association in the
workplace are integral and that any repeal of these legislative protections or the
introduction of laws that interfere with these protections would not be justified’.®

5.60 The Fair Work Act also contains a range of provisions that can be characterised
as interfering with freedom of association, which are discussed below.®® Arguably,
however, some of these provisions may be seen as regulating the activities of
associations and their office holders, rather than as directly affecting the scope of
freedom of association, as understood by the common law.

5.61 The Australian Council of Trade Unions (ACTU) stated that provisions of the
Fair Work Act ‘unjustifiably interfere with the right to freedom of association and
should be reconsidered’—including restrictions on the right to strike, the duration of
industrial action and union access to workplaces.

5.62 The ACTU stated that the ILO Committee of Experts on the Application of
Standards and Recommendations (ILO Committee of Experts) has ‘repeatedly found
that Australian law breaches international labour law’.%

5.63 The Australian Institute of Employment Rights (AIER) observed that, in the
workplace relations context, freedom of association is the ‘base from which other
rights flow, in particular the right to collectively bargain and the right to strike’. It
argued that the practical application of the right to freedom of association in the
workplace is subject to ‘considerable and unjustified encroachment by the laws of the
Commonwealth”.”

5.64 The AIER observed that the Australian Government has been ‘put on notice’ "*

that a number of provisions of the Fair Work Act infringe on freedom of association’
as understood under the ILO Freedom of Association and Protection of the Right to
Organise Convention.”

67 Kingsford Legal Centre, Submission 21.

68 For more analysis on how the Fair Work Act may be seen as failing to accord with international labour
standards on freedom of association, see, eg, Shae McCrystal, The Right to Strike in Australia (Federation
Press, 2010) ch 10; Breen Creighton, ‘International Labour Standards and Collective Bargaining under
the Fair Work Act 2009’ in Anthony Forsyth and Breen Creighton (eds), Rediscovering Collective
Bargaining: Australia’s Fair Work Act in International Perspective (Routledge, 2014) ch 3.

69 Australian Council of Trade Unions, Submission 44.

70 Australian Institute of Employment Rights, Submission 15.

71 Ibid.

72 See ‘Reports of the Committee on Freedom of Association’ (357th Report, International Labour Office,
2010) Case No. 2698 (Australia), [213]-[229].

73 International Labour Organization, Freedom of Association and Protection of the Right to Organise

Convention, C87 (entered into force 4 July 1950).
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Laws of the Commonwealth, including the Fair Work Act and the secondary boycott
provisions of the Competition and Consumer Act, unjustifiably encroach on freedom
of association rights. The right to form and join trade unions for the promotion and
protection of collective economic and social interests is a right that goes to the heart
of creating a socially just society and allowing the freedom for people to pursue their
material well-being.”

5.65 Australian Lawyers for Human Rights also submitted that the Fair Work Act
now unjustifiably limits the right of employees to collectively bargain for terms and
conditions of employment under international law."

5.66 A group of legal academics submitted that, on close analysis, while the
protections set out in pt 3—-3 of the Fair Work Act ‘fall some considerable way short’ of
ILO and ICESCR standards, the protections nevertheless “at least go some way towards
meeting Australia’s international obligations in relation to freedom of association in

general, and the right to strike in particular’.”

Protected industrial action

5.67 Protected industrial action is acceptable to support or advance claims during
collective bargaining. When an action is ‘protected’, those involved are granted
immunity from legal actions that might otherwise be taken against them under any law,
including, for example, in tort or contract.”’

5.68 Industrial action will generally be unlawful if it does not meet the criteria for
‘protected industrial action’, which are set out in the Fair Work Act.”® Each of the
criteria for protected action can be interpreted as interfering with freedom of
association, including:

. the definitions of an emg)loyee claim action, employee response action and
employer response action; "

. the prohibition on “pattern bargaining’;*

. the requirement to be genuinely trying to reach an agreement;

. the notice requirements in relation to industrial action;® and

. the requirements for protected action ballots.®

74 Australian Institute of Employment Rights, Submission 15.

75 Australian Lawyers for Human Rights, Submission 43.

76 Professor Creighton and Others, Submission 24.

77 Fair Work Act 2009 (Cth) s 415. The immunity does not apply to actions likely to involve personal injury,

damage to property or the taking of property. Defamation is also excluded. See also Ch 17.
78 Ibid ss 408-414.

79 Ibid ss 409-411.

80 Ibid ss409-411, 412.

81 Ibid ss409-411, 413.

82 Ibid ss409-411, 413, 414.

83 Ibid s 409(2), pt 3-3, div 8.
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5.69 The AIER noted criticism of these provisions by the ILO Committee on
Freedom of Association, including in relation to: ss 408-411 of the Fair Work Act,
which effectively prohibit sympathy strikes and general secondary boycotts; s 413(2),
which removes protection for industrial action in support of multiple business
agreements; and ss 409(4) and 412 in relation to pattern bargaining.®

5.70 In particular, restrictions on the right to strike contained in the Fair Work Act
have been criticised by the ILO Committee of Experts on the basis that industrial
action is only protected during the process of bargaining for an agreement.

5.71 The emphasis within the Fair Work Act on enterprise level bargaining can be
seen as an unnecessary encroachment on the right to collectively bargain.®® For
example, while pattern bargaining by employees is restricted, there is no corresponding
restriction on pattern or industry-wide coordinated bargaining by employer or other
representatives. This is said to conflict with the principle of free and voluntary
collective bargaining embodied in art 4 of the ILO Right to Organise and Collective
Bargaining Convention,®” under which ‘the determination of the bargaining level is
essentially a matter to left to the discretion of the parties and, consequently, the level of
negotiation should not be imposed by law’.®

5.72 The ACTU criticised provisions of the Fair Work Act concerning the
circumstances in which industrial action is authorised by protected action ballot. The
Act requires a quorum and a majority vote by secret ballot before industrial action can
be taken.

5.73 Section 459(1)(b) provides that at least 50% of the employees on the roll of
voters must actually vote. The ACTU noted that the ILO Committee of Experts has
commented that, where legislation requires votes before a strike can be held, account
should be taken only of the votes cast, and the required quorum and majority fixed at a
reasonable level.*

5.74 Section 459(1)(c) provides more that than 50% of the valid votes must be in
favour of taking action. The ILO Committee of Experts has commented that such a
requirement is “excessive and could excessively hinder the possibility of carrying out a
strike, particularly in large enterprises’.*® The ACTU submitted that these restrictions
on the right to strike unjustifiably interfere with the right to freedom of association.*

5.75 The ACTU and the AIER also considered that the powers of the Fair Work
Commission to suspend or terminate industrial action on various grounds, including

84 Australian Institute of Employment Rights, Submission 15.

85 Australian Council of Trade Unions, Submission 44.

86 Australian Institute of Employment Rights, Submission 15. See, eg, Fair Work Act 2009 (Cth) pt 24,
ss 3(f), 186(2)(ii), 229(2).

87 International Labour Organization, Right to Organise and Collective Bargaining Convention, C98
(entered into force 18 July 1951).

88 ‘Reports of the Committee on Freedom of Association’, above n 72, Case No. 2698 (Australia), [220].

89 Australian Council of Trade Unions, Submission 44.

90 Ibid.

91 Ibid.
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economic harm, health and safety, third party damage and cooling off,* are cast too
broadly and unjustifiably interfere with the right to freedom of association. *

Right of entry

5.76 The Fair Work Act provides a framework for right of entry to workplaces for
union officials to represent their members in the workplace, hold discussions with
potential members and investigate suspected contraventions. *

5.77 The object of these provisions is to balance the right of unions to represent
people and to provide information to employees and the ‘right of occupiers of premises
and employers to go about their business without undue inconvenience’.® In
introducing amendments to the right of entry provisions in 2013, the Government’s
expressed intention was to

balance the right of employers to go about their business without undue interference;
to balance it, though, with the democratic right, the right of employees in a
functioning democracy, to be represented in their workplace and to participate in
discussions with unions at appropriate times.*

5.78 Some limitations on rights of entry may be characterised as interfering with
union members’ freedom of association.”” The legislative limitations include:

. the requirement to hold a valid entry permit, which may only be issued to a “fit
and proper person’;%®

. the required period of notice before entry;* and

. limitations on the circumstances in which an official can gain entry.®

5.79 The ACTU stated that the range of issues the Fair Work Commission can
consider in determining whether an applicant is “fit and proper’ to hold an entry permit
is ‘expansive and non-exhaustive’ and includes considerations such as ‘appropriate
training”.**

92 Fair Work Act 2009 (Cth) ss 423-426. See also s 431, which allows for the Minister to terminate
industrial action without reference to the parties or to any process: Australian Institute of Employment
Rights, Submission 15.

93 Australian Council of Trade Unions, Submission 44; Australian Institute of Employment Rights,
Submission 15.

94 Fair Work Act 2009 (Cth) pt 3-4.

95 Ibid s 480.

96 Commonwealth, Parliamentary Debates, House of Representatives, 21 March 2013, 2907-08 (the Hon
Bill Shorten, MP).

97 At the same time, rights of entry may also be characterised as ‘authorising the commission of a tort’
(ie, the tort of trespass to land), another encroachment on traditional rights, freedoms and privileges
referred to in the Terms of Reference.

98 Fair Work Act 2009 (Cth) ss 512-513.

99 Ibid s 487(3).

100 For example, to investigate a suspected contravention of the Act or a fair work instrument, to hold
discussions with employees, to investigate an occupational health and safety matter: see Ibid ss 481, 484,
494,

101 Australian Council of Trade Unions, Submission 44.
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5.80 The ILO Committee of Experts found that these provisions breach the Freedom
of Association and Protection of the Right to Organise Convention because the right of
trade union officials to have access to places of work and to communicate with
management is a basic activity of trade unions, which should not be subject to
interference by the authorities.’® The ACTU submitted that it is likely that the
requirements placed on the right of entry unjustifiably interfere with the right to
freedom of association.'®

5.81 On the other hand, the National Farmers’ Federation criticised div 7 of pt 3—4 of
the Fair Work Act, concerning arrangements in remote areas. These provisions may
compel occupiers of remote premises to enter into arrangements to provide
accommodation and transport to persons exercising the right of entry. The Federation
submitted:

These requirements are extraordinary in the sense that they authorise what would
otherwise be the tort of trespass. Occupiers (usually employers) bear the lion’s share
of the risk, including in relation to compliance with workplace health and safety
obligations. The provisions infringe the fundamental common law right of a person in
possession to exclude others from their premises in a way that is unreasonable. The
provisions should be repealed.’®

Registration of organisations

5.82 The Fair Work (Registered Organisations) Act 2009 (Cth) includes
requirements for the registration and operation of trade unions and other similar
organisations. Registered organisations are required to meet the standards set out in the
Act in order to gain the rights and privileges accorded to them under the Act and under
the Fair Work Act.

5.83 These standards are intended, among other things, to ensure that employer and
employee organisations are representative of and accountable to their members, and are
able to operate effectively; and provide for the democratic functioning and control of
organisations.’®®

5.84 By requiring registration and prescribing rules for employer and employee
organisations, the Fair Work (Registered Organisations) Act can be interpreted as
interfering with freedom of association. For example, the statement of compatibility
with human rights for the Fair Work (Registered Organisations) Amendment Bill 2012
(Cth) stated that

it is arguable that the amendments in the Bill are limiting insofar as they all
effectively restrain individuals from forming industrial organisations in any way they
wish. In particular the amendments which would enhance the requirements for
disclosure of remuneration, expenditure and pecuniary interests of officials under the

102 See lbid.

103 1bid.

104 National Farmers’ Federation, Submission 54.

105 Fair Work (Registered Organisations) Act 2009 (Cth) s 5(3).
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rules of registered organisations limit the rights set out in Articles 3 and 8 of ILO
Convention 87.%

5.85 However, from another perspective, provisions of the Fair Work (Registered
Organisations) Act, which enhance the financial and accountability obligations of
employee and employer organisations, to ensure that the fees paid by members of such
organisations are used for the purposes intended, and that the officers of such
organisations use their positions for proper purposes, are not inconsistent with freedom
of association.

5.86 The ILO Committee of Experts on the Application of Conventions and
Recommendations has stated, with regard to the ability of governments to intervene in
employee or employer organisations:

Legislative provisions which regulate in detail the internal functioning of workers’
and employers’ organizations pose a serious risk of interference which is incompatible
with the Convention. Where such provisions are deemed necessary, they should
simply establish an overall framework within which the greatest possible autonomy is
left to the organizations for their functioning and administration. The Committee
considers that restrictions on this principle should have the sole objective of
protecting the interests of members and guaranteeing the democratic functioning of
organizations. Furthermore, there should be a procedure for appeal to an impartial and
independent judicial body against any act of this nature by the authorities,”’

5.87 The Explanatory Memorandum to the Fair Work (Registered Organisations)
Amendment Bill 2012 (Cth), which increased the financial and accountability
obligations of registered organisations and their office holders, stated that the
limitations which the Bill placed on the right to freedom of association fell within the
express permissible limitations in the ICCPR and the ICESCR ‘insofar as they are
necessary in the interests of public order and the protection of the rights and freedoms
of others”.'®

Relevantly, parties to decisions made by the General Manager of Fair Work Australia
under the Bill’s amendments are entitled to review of such decisions by impartial and
independent judicial bodies.

Further, the amendments in the Bill are permissible insofar as they are prescribed by
law, pursue a legitimate objective (protecting the interests of members and
guaranteeing the democratic functioning of organizations), are rationally connected to
that objective and are no more restrictive than is required to achieve the purpose of the
limitation.’®

106 Explanatory Memorandum, Fair Work (Registered Organisations) Amendment Bill 2012 (Cth). Referring
to the right of workers’ and employers’ organisations to draw up their constitutions and rules (art 3), and
the obligation on members of the ILO not to enact laws that impair this right (art 8): International Labour
Organization, Freedom of Association and Protection of the Right to Organise Convention, C87 (entered
into force 4 July 1950).

107 ‘General Survey on the Fundamental Conventions Concerning Rights at Work in Light of the ILO
Declaration on Social Justice for a Fair Globalization, 2008” (Report of the Committee of Experts on the
Application of Conventions and Recommendations, International Labour Conference, 2012) [108].

108 Explanatory Memorandum, Fair Work (Registered Organisations) Amendment Bill 2012 (Cth).

109 Ibid. Referring to the right of workers’ and employers’ organisations to draw up their constitutions and
rules (art 3), and the obligation on members of the ILO not to enact laws that impair this right (art 8):
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Other issues

5.88 A number of other workplace relations issues were raised by stakeholders.
Daniel Black submitted that restrictions on trade union membership and collective
bargaining by members of the Australian Defence Forces, constitute an unjustified
interference with freedom of association.™

5.89 The National Farmers’ Federation submitted that s 237 of the Fair Work Act
overrides the voluntary nature of collective bargaining and, therefore, infringes the
right to freedom of association.*** Section 237 permits the Fair Work Commission to
make a majority support determination if a majority of employees want to bargain with
their employer, and the employer has not yet agreed to do so, effectively compelling
the employer to bargain.

Migration law

5.90 Freedom of association is also implicated by provisions of the Migration Act
1958 (Cth) concerning the circumstances in which a visa may be refused or cancelled
on character grounds. Some temporary and permanent visas, depending on their
conditions, have rights attached to them, including, the right to live freely, to work, and
associate with others.*?

5.91 Section 501(1) of the Act provides that the Minister may refuse to grant a visa to
a person if the person does not satisfy the Minister that the person passes the character
test. Section 501(6) provides that a person does not pass the character test if, among
other things, the Minister reasonably suspects that the person has been or is a member
of a group or organisation, or has had or has an association with a group, organisation
or person; and that the group, organisation or person has been or is involved in criminal
conduct.™®

5.92 The Explanatory Memorandum made it clear that membership of, or association
with, a group or organisation that has or is involved in criminal conduct is, by itself,
grounds for cancellation on character grounds:

The intention of this amendment is to lower the threshold of evidence required to
show that a person who is a member of a criminal group or organisation, such as a
criminal motorcycle gang, terrorist organisation or other group involved in war
crimes, people smuggling or people trafficking, does not pass the character test. The
intention is that membership of the group or organisation alone is sufficient to cause a
person to not pass the character test. Further, a reasonable suspicion of such
membership or association is sufficient to not pass the character test. There is no

International Labour Organization, Freedom of Association and Protection of the Right to Organise
Convention, C87 (entered into force 4 July 1950).

110 D Black, Submission 6.

111 National Farmers’ Federation, Submission 54.

112 ANU Migration Law Program, Submission 59. Citing Minister for Immigration and Citizenship v Haneef
(2007) 163 FCR 414, [110].

113 Migration Act 1958 (Cth) s 501(6)(b).
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requirement that there be a demonstration of special knowledge of, or participation in,
the suspected criminal conduct by the visa applicant or visa holder.**

5.93 A number of stakeholders expressed concern about the scope of s 501(6)(b). The
UNSW Law Society, for example, submitted that the provision should be considered as
failing a test of proportionality because ‘people should be able to choose their
acquaintances and connections without government interference”. '™

5.94 The Refugee Advice and Casework Service (RACS) stated that s 501 ‘plainly
encroaches on freedom of association’. RACS submitted that, because the consequence
of failing the character test is generally the detention of the individual,™*® the test in
effect “authorises the detention of a person based on a suspicion in relation to that
person’s lawful association with others’:**’

The effect of these provisions is the establishment of wide-ranging restrictions on the
people with whom a person can associate without being liable to visa refusal or
cancellation. As it fails to take into account the nature of the suspected association or
the nature of the suspected criminal conduct, this restriction goes far beyond any
encroachment on freedom of association that may be justified in order to prevent
criminal activity.®

5.95 The Australian National University (ANU) Migration Law Program submitted:

This provision is neither a reasonable or proportionate curtailment of the right to
freedom of association. The provision is now so broad that it would cover a range of
circumstances where there is no appreciable risk to Australian society. For example,
the provision would cover instances where a person was, but is no longer, a member
of a group or organisation that is involved in criminal activities. Similarly, it would
cover members of an organisation that committed criminal conduct many years ago,
but is no longer involved in any criminal activity.™*

5.96 The ANU Migration Law Program observed that the broadening of ‘reasonable
suspicion’, beyond considering whether the group or person has been involved in
criminal activity, ‘heightens the risk of unnecessary curtailment on a person’s freedom
of association’. The ANU Migration Law Program suggested that the legislation should
be amended to provide definitions of ‘association” and ‘“membership’ consistent with
the Full Federal Court’s finding in Haneef.'

114 Explanatory Memorandum, Migration Amendment (Character and General Visa Cancellation) Bill 2014
(Cth).

115 UNSW Law Society, Submission 19.

116 That is, the result of being suspected of having or having had such an association is the refusal or
cancellation of a visa, rendering the person an unlawful non-citizen and subject to mandatory detention:
Refugee Advice and Casework Service, Submission 30.

117 Ibid.

118 Ibid.

119 ANU Migration Law Program, Submission 59.

120 Ibid. That is, something beyond mere membership and innocent association is required to judge a

person’s character. For example, legislation could make it clear that association or membership requires
that ‘the person was sympathetic with or supportive of the criminal conduct’: referring to Minister for
Immigration and Citizenship v Haneef (2007) 163 FCR 414. The character test was later significantly
broadened: see Migration Amendment (Character and General Visa Cancellation) Act 2014 (Cth) sch 1.
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Other laws

5.97 Commonwealth anti-discrimination laws potentially interfere with freedom of
association by making unlawful certain forms of discrimination that can be manifested
by excluding others from participating in an association (of a kind covered by the laws)
on prohibited grounds.*?

5.98 For example, the Disability Discrimination Act 1992 (Cth) makes it unlawful for
a club or incorporated association to discriminate against a person by refusing
membership on the ground of the person’s disability.'? A club for these purposes is
defined as ‘an association (whether incorporated or unincorporated) of persons
associated together for social, literary, cultural, political, sporting, athletic or other
lawful purposes that provides and maintains its facilities, in whole or in part, from the
funds of the association’.'?

5.99 Professor Patrick Parkinson AM observed that

One of the major tensions, in terms of freedom of association, is between the right of
people to form associations of various kinds and the claims of advocates for an
expansion in the reach of anti-discrimination law. Having an association inevitably
means creating either explicit or implicit rules of membership. Those rules both
include and exclude.”

5.100 Parkinson submitted that freedom of association needs to be protected from a
‘new fundamentalism about “equality”’. For example, faith-based organisations should
have a right to

select staff who fit with the values and mission of the organisation, just as political
parties, environmental groups and LBGT organisations do. To select on the basis of
‘mission fit” is not discrimination. Rather it is essential to the right of freedom of
association.'®

5.101 Similarly, FamilyVoice submitted that the ‘development of voluntary
associations in Australia today is hindered by the unnecessary, intrusive and
counterproductive constraints imposed on voluntary associations by anti-discrimination
laws”.**® FamilyVoice stated that there are numerous examples of ‘interference by
antidiscrimination bodies to prevent Australians from being free to associate with
others in accordance with their wishes, for social, cultural, sporting or other

purposes’.*?” It submitted that

121 Commonwealth anti-discrimination laws prohibit breaches of human rights and discrimination on the
basis of race, colour, sex, religion, political opinion, national extraction, social origin, age, medical
record, criminal record, marital status, impairment, disability, nationality, sexual preference and trade
union activity: see Racial Discrimination Act 1975 (Cth); Sex Discrimination Act 1984 (Cth); Age
Discrimination Act 2004 (Cth); Disability Discrimination Act 1992 (Cth); Australian Human Rights
Commission Act 1986 (Cth).

122 Disability Discrimination Act 1992 (Cth) s 27(1).

123 1bid s 4.
124 P Parkinson, Submission 9.
125 1bid.

126 FamilyVoice Australia, Submission 73.
127 Ibid.
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Antidiscrimination laws should be either abolished or amended so that restrictions are
limited to the protection of national security or public safety, order, health or morals,
or the freedom of association of others, as provided in Article 22 of the International
Covenant on Civil and Political Rights.*?®

5.102 On the other hand, some anti-discrimination legislation contains exemptions that
permit certain forms of association that would otherwise be discriminatory. For
example, the Sex Discrimination Act 1984 (Cth) permits a voluntary body to
discriminate against a person on certain grounds and in connection with membership
and the provision of members’ benefits, facilities or services.'?

5.103 In a response to the Parliamentary Joint Committee on Human Rights, in its
consideration of the Sex Discrimination Amendment (Sexual Orientation, Gender
Identity and Intersex Status) Bill 2013 (Cth), the Attorney-General observed that the
‘voluntary bodies’ exemption

recognises that rights may be limited to pursue a legitimate objective, such as limiting
the right to equality and non-discrimination in order to protect the right to freedom of
association. While the right to freedom of association allows people to form their own
associations, it does not automatically entitle a person to join an association formed
by other people. However, nothing prevents other people from forming their own
associations.'*

5.104 Some concerns were also expressed about the operation of s 100-25 of the
Australian Charities and Not-for-profits Commission Act 2012 (Cth). This makes it an
offence, in some circumstances, for a person who has been removed from the
governing body of a charity, to communicate instructions to remaining members on the
governing body. The Law Council submitted:

While addressing legitimate concern over continuing influence of former directors
and decision-makers, these powers may extend beyond those conferred upon the
Australian Securities and Investments Commission over companies. The [Queensland
Law Society] has noted that it does not seem appropriate to regulate charities and
other forms of voluntary association more rigorously than commercial enterprises and
inquiry into this limitation on freedoms is a proper subject for investigation.**

Justifications for encroachments

5.105 It has long been recognised that laws may be justified in interfering with
freedom of association, including to restrict the ability of certain classes, groups or
organisations of persons involved, or likely to be involved, in crime.

128 Ibid.

129 Sex Discrimination Act 1984 (Cth) s 39.

130 Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of Legislation in
Accordance with the Human Rights (Parliamentary Scrutiny) Act 2011, Tenth Report of 2013 (June
2013).

131 Law Council of Australia, Submission 75.
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5.106 Bills of rights allow for limits on most rights, but the limits must generally be
reasonable, prescribed by law, and ‘demonstrably justified in a free and democratic
society’.'*

5.107 Bills of rights include certain general circumstances in which limits on freedom
of association may be justified, for example, to:

. protect the rights or freedoms of others;
. protect national security or public safety;
. prevent public disorder or crime.*®

5.108 The following discusses some of the principles and criteria that might be applied
to help determine whether a law that interferes with freedom of association is justified,
including those under international law. However, it is beyond the practical scope of
this Inquiry to determine whether appropriate justification has been advanced for
particular laws."*

5.109 As discussed in Chapter 1, proportionality is the accepted test for justifying most
limitations on rights, and is used in relation to freedom of association.

5.110 For example, the Parliamentary Joint Committee on Human Rights in its
examination of proposed legislation, asks whether a limitation is aimed at achieving a
legitimate objective; whether there is a rational connection between the limitation and
that objective; and whether the limitation is proportionate to that objective.’®® A
number of stakeholders expressly endorsed proportionalitg/ as a means of assessing
justifications for interferences with freedom of association.**

Legitimate objectives

5.111 Both the common law and international human rights law recognise that
freedom of association can be restricted in order to pursue legitimate objectives such as
the protection of public safety and public order.

5.112 The power of Australian law-makers to enact provisions that restrict freedom of
association is not necessarily constrained by the scope of permissible restrictions on
freedom of association under international human rights law.™® However, in
considering how restrictions on freedom of association may be appropriately justified,

132 Canada Act 1982 ¢ 11 s 1. See also Charter of Human Rights and Responsibilities Act 2006 (Vic) s 7;
Human Rights Act 2004 (ACT) s 28; New Zealand Bill of Rights Act 1990 (NZ) s 5.

133 See, eg, Human Rights Act 1998 (UK) c 42, sch 1 pt I, art 11(2). See also, Canada Act 1982 ¢ 11 s 1; New
Zealand Bill of Rights Act 1990 (NZ) s 5; Charter of Human Rights and Responsibilities Act 2006 (Vic)
s 7; Human Rights Act 2004 (ACT) s 28.

134 See Ch 1.

135 See Ch 1.

136 Law Council of Australia, Submission 75; National Association of Community Legal Centres, Submission
66; ANU Migration Law Program, Submission 59; Public Interest Advocacy Centre, Submission 55;
UNSW Law Society, Submission 19.

137 See Ch 1.
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one starting point is international human rights law, and the restrictions permitted by
the ICCPR.

5.113 Article 22(2) of ICCPR provides that no restrictions may be placed on the
exercise of the right to freedom of association with others,

other than those which are prescribed by law and which are necessary in a demaocratic
society in the interests of national security or public safety, public order (ordre
public), the protection of public health or morals or the protection of the rights and
freedoms of others. This article shall not prevent the imposition of lawful restrictions
on members of the armed forces and of the police in their exercise of this right.**

5.114 Many of the laws discussed above pursue these objectives. For example, many
criminal laws, including counter-terrorism and anti-consorting law, clearly protect the
rights of other people, and public order. Criminal laws, such as counter-terrorism laws
or those addressing serious organised crime, are also concerned with the protection of
national security or public order.

5.115 As discussed above, preventing people from ‘getting together to hatch crimes’
has long been considered one justification for restrictions on freedom of association.**
The High Court has recognised a ‘public interest’ in restricting the activities, or
potential activities, of criminal associations and criminal organisations.

5.116 In South Australia v Totani,** French CJ explained that legislative
encroachments on freedom of association are not uncommon where the legislature
aimed to prevent crime. He found that the Serious and Organised Crime (Control) Act
2008 (SA)

does not introduce novel or unique concepts into the law in so far as it is directed to
the prevention of criminal conduct by providing for restrictions on the freedom of
association of persons connected with organisations which are or have been engaged
in serious criminal activity.*

5.117 Similarly, in Tajjour, the High Court upheld the validity of s 93X of the Crimes
Act 1900 (NSW):

Section 93X is a contemporary version of a consorting law, the policy of which
historically has been ‘to inhibit a person from habitually associating with persons ...
because the association might expose that individual to temptation or lead to his

138 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 22(2).

139 Professors Campbell and Whitmore wrote, concerning vagrancy laws, that ‘New South Wales in 1835
was still a penal colony and one can understand why at that time it should have been thought necessary to
prevent people getting together to hatch crimes’: Enid Campbell and Harry Whitmore, Freedom in
Australia (Sydney University Press, 1966) 135. This was quoted in Tajjour v New South Wales (2014)
313 ALR 221, [8] (French CJ).

140 South Australia v Totani (2010) 242 CLR 1, [92] (Gummow J).

141 In that case, South Australia’s Serious and Organised Crime (Control) Act 2008 s 4 aimed to disrupt and
restrict the activities of organisations involved in serious crime and their members and associates and to
protect the public from violence associated with such organisations.

142 South Australia v Totani (2010) 242 CLR 1, 36 [44].
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involvement in criminal activity’. The object of the section is to prevent or impede
criminal conduct.*

5.118 Limits on free association are also sometimes said to be necessary for other
people to enjoy freedom of association and assembly. For example, a noisy protest
outside a church interferes with the churchgoers’ freedom of association. Laws that
facilitate the freedom of assembly of some may therefore need to inhibit the freedom of
assembly of others, for example by giving police certain powers to control or regulate
public protests.

5.119 In Melbourne Corporation v Barry, Higgins J distinguished between people’s
right to “freely and at their will to pass and repass without let or hindrance’ from a right
to assemble on a public highway. Quoting Ex parte Lewis (the Trafalgar Square Case),
Higgins J said:

A claim on the part of persons so minded to assemble in any numbers, and for so long
a time as they please to remain assembled, upon a highway, to the detriment of others
having equal rights, is in its nature irreconcilable with the right of free passage, and
there is, so far as we have been able to ascertain, no authority whatever in favour of

it.144
5.120 Freedom of association is sometimes limited by laws that regulate protests, laws
perhaps aimed at ensuring the protests are peaceful and do not disproportionately affect
others. Protest organisers might be required to notify police in advance, so that police
may prepare, for example by cordoning off public spaces. Police may also be granted
extraordinary powers during some special events, such as sporting events and inter-
governmental meetings like the G20 or APEC.

5.121 In the workplace relations context, additional starting points for considering
justifications for restrictions on freedom of association are established under
international conventions. Essentially, these provide extra protections for freedom of
association in the context of trade unions and workplace relations. Arguably, however,
these protections operate in areas that are beyond the scope of the common law or
traditional understandings of freedom of association.

5.122 Under art 22(3) of the ICCPR, the permissible reasons for restricting freedom of
association are not to be taken to authorise ‘legislative measures which would
prejudice, or to apply the law in such a manner as to prejudice, the guarantees provided
for’ in the ILO Freedom of Association and Protection of the Right to Organise
Convention.'*

143 Tajjour v New South Wales (2014) 313 ALR 221, [160] (Gageler J). References omitted.

144 Melbourne Corporation v Barry (1922) 31 CLR 174, 206 (Higgins J). Quoting R v Cunningham Graham
and Burns; ex parte Lewis (1888) 16 Cox 420.

145 International Labour Organization, Freedom of Association and Protection of the Right to Organise
Convention, C87 (entered into force 4 July 1950).
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5.123 Further, art 8 of the ICESCR guarantees the right of everyone to form trade
unions and to join the trade union of his or her choice. Limitations on this right are
only permissible where they are ‘prescribed by law’ and ‘are necessary in a democratic
society in the interests of national security or public order or for the protection of the

rights and freedoms of others”.'*

5.124 Article 8 also sets out the rights of trade unions, including the right to function
freely subject to no limitations other than those prescribed by law and which are
necessary for the purposes set out above, and the right to strike. As with art 22 of the
ICCPR, art 8 provides that no limitations on the rights are permissible if they are
inconsistent with the rights contained in the ILO Freedom of Association and
Protection of the Right to Organise Convention.

Proportionality and freedom of association

5.125 Whether all of the laws identified above as potentially interfering with freedom
of association, in fact pursue legitimate objectives of sufficient importance to warrant
restricting the freedom may be contested. However, even if a law does pursue such an
objective, it will also be important to consider whether the law is suitable, necessary
and proportionate.

5.126 The recognised starting point for determining whether an interference with
freedom of association is justified is the international law concept of proportionality. In
art 22 of the ICCPR, the phrase ‘necessary in a democratic society’ is seen to
incorporate the notion of proportionality.**’

5.127 In relation to one element of proportionality, the UNSW Law Society stated that
a requirement for there to be a ‘rational connection’ between the objectives of the law
and the need to infringe the right ‘is particularly relevant to Australian association
laws, given that the evidence regarding the effectiveness of such legislation is highly
disputed amongst scholars”.**®

Conclusions

5.128 A wide range of Commonwealth laws may be seen as interfering with freedom
of association, in the contexts of criminal law; public assembly; workplace relations;
migration law; and anti-discrimination law. However, many provisions relate to
limitations that have long been recognised by the common law itself, for example, in
relation to consorting with criminals, public assembly and other aspects of preserving
public order.

146 International Covenant on Economic, Social and Cultural Rights, opened for signature 16 December
1966, 993 UNTS 3 (entered into force 3 January 1976) art 8.

147 See, eg, Australian Government Attorney-General’s Department, Right to Freedom of Assembly and
Association <http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSectorGuidanceSheets>.

148 UNSW Law Society, Submission 19. The Society observed that, for example, while association laws
‘have been thought to reduce crime owing to the fact that they prevent communication and planning, there
have also been instances where anti-association laws have had the opposite effect as in Canada, where
following the introduction of legislation to ban Bikie clubs there was a proliferation in ethnic gangs’.
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5.129 Some areas of particular concern, as evidenced by parliamentary committee
materials, submissions and other commentary, involve:

. various counter-terrorism offences provided under the Criminal Code and, in
particular, the offence of associating with a member of a terrorist organisation
and thereby providing support to it;

. workplace relations laws, which are centrally concerned with freedom of
association and the right to organise;

. the operation of the so-called ‘character test’ in the Migration Act, which
provides a ministerial discretion to refuse a visa to a person who the Minister
reasonably suspects is a member of or has an association with certain groups or
organisations or persons; and

. the operation of Commonwealth anti-discrimination laws.

5.130 Some counter-terrorism offences raise freedom of association issues. Review of
these laws falls within the role of the INSLM, who reviews the operation, effectiveness
and implications of Australia’s counter-terrorism and national security legislation on an
ongoing basis.

5.131 Workplace relations laws in Australia have been subject to extensive local and
overseas criticism on the basis of lack of compliance with ILO Conventions concerning
freedom of association and the right to organise. However, the extent to which
obligations under ILO Conventions engage the scope of common law or traditional
understandings of freedom of association may be contested.

5.132 A Productivity Commission inquiry, due to report in November 2015, is
examining the performance of the Australian workplace relations framework. In
undertaking this inquiry, the Productivity Commission has been asked to review the
impact of the workplace relations framework on matters including: unemployment,
underemployment and job creation; fair and equitable pay and conditions for
employees; small businesses; and productivity, competitiveness and business
investment.

5.133 As it is not expected that the Productivity Commission inquiry will focus on
concerns that the existing workplace relations framework may unjustifiably interfere
with the right to freedom of association, further review of this aspect of the framework
may be desirable.

5.134 The character test in s501 of the Migration Act has been criticised by
stakeholders. The decision of the Full Federal Court in Haneef*** provides a possible
rationale for reform to narrow the scope of the concept of ‘association’.

149 Minister for Immigration and Citizenship v Haneef (2007) 163 FCR 414.
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5.135 Anti-discrimination laws have been criticised for potentially interfering with
freedom of association by making unlawful certain forms of discrimination. This issue
overlaps with the discussion of freedom of religion, which is also centrally concerned
with the operation of anti-discrimination law.*®

150 See Ch 4.
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The common law

6.1 Freedom of movement at common law primarily concerns the freedom of
citizens both to move freely within their own country and to leave and return to their
own country. It has its origins in ancient philosophy and natural law, and has been
regarded as integral to personal liberty.*

6.2 Freedom of movement, broadly conceived, may also be engaged by laws that
restrict the movement or authorise the detention of any person—not only a citizen—
lawfully within the territory of a state. That is, any non-citizen lawfully within

1 Jane McAdam, ‘An Intellectual History of Freedom of Movement in International Law: The Right to
Leave as a Personal Liberty’ (2011) 12 Melbourne Journal of International Law 27, 6. See also Enid
Campbell and Harry Whitmore, Freedom in Australia (Sydney University Press, 1966) ch 4; Harry Street,
Freedom, the Individual and the Law (Penguin Books, 1972) ch 11.
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Awustralia, whose entry into Australia has not been subject to restrictions or conditions,
is entitled to the same right to freedom of movement as an Australian citizen.

6.3  This chapter discusses the source and rationale of the common law right of
freedom of movement; how this right is protected from statutory encroachment; and
when laws that interfere with freedom of movement may considered justified,
including by reference to the concept of proportionality.?

6.4 In 13th century England, the Magna Carta guaranteed to local and foreign
merchants the right, subject to some exceptions, to ‘go away from England, come to
England, stay and go through England”.?

6.5 William Blackstone wrote in his Commentaries on the Laws of England that
every Englishman under the common law had the right to ‘go out of the realm for
whatever cause he pleaseth, without obtaining the king’s leave’.”

6.6 In 1806, Thomas Jefferson, then President of the United States, wrote that he
held ‘the right of expatriation to be inherent in every man by the laws of nature, and
incapable of being rightfully taken away from him even by the united will of every
other person in the nation’.”

6.7  In Potter v Minahan, O’Connor J of the High Court of Australia said:

A person born in Australia, and by reason of that fact a British subject owing
allegiance to the Empire, becomes by reason of the same fact a member of the
Australian community under obligation to obey its laws, and correlatively entitled to
all the rights and benefits which membership of the community involves, amongst
which is a right to depart from and re-enter Australia as he pleases without let or
hindrance unless some law of the Australian community has in that respect decreed
the contrary.®

6.8  However, freedom of movement has commonly—nboth in theory and practice—
been subject to exceptions and limitations. For example, the freedom does not, of
course, extend to people trying to evade punishment for a crime, and in practice, a
person’s freedom to leave one country is very much limited by the willingness of other
countries to allow that person to enter.

2 See Ch 1.

3 Magna Carta 1297 (UK) 25 Edw 1 ¢ 42.

4 William Blackstone, Commentaries on the Laws of England (The Legal Classics Library, 1765) vol I,
bk I, ch 7, s 1, 256. Quoted in McAdam, above n 1, 12.

5 Thomas Jefferson, The Works of Thomas Jefferson: Correspondence and Papers, 1803-1807 (Cosimo

Inc, 2010) 273. In this same letter, Jefferson wrote: ‘Congress may by the Constitution “establish a
uniform rule of nationalization”, that is, by what rule an alien may become a citizen. But they cannot take
from a citizen his natural right of divesting himself of the character of a citizen by expatriation’: Ibid 274.
McAdam notes that Jefferson drew on Blackstone’s natural rights thinking about freedom of movement:
McAdam, above n 1, 13.

6 Potter v Minahan (1908) 7 CLR 277, 305.



6. Freedom of Movement 151

Protections from statutory encroachment
Australian Constitution

6.9

6.10

Section 92 of the Australian Constitution provides:

On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free.’

In Gratwick v Johnson, Starke J said that the ‘people of Australia are thus free to

pass to and from among the states without burden, hindrance or restriction’.® However,
in Cole v Whitfield, the High Court said that this does not mean that ‘every form of
intercourse must be left without any restriction or regulation in order to satisfy the
guarantee of freedom’:®

6.11

For example, although personal movement across a border cannot, generally speaking,
be impeded, it is legitimate to restrict a pedestrian’s use of a highway for the purpose
of his crossing or to authorize the arrest of a fugitive offender from one State at the
moment of his departure into another State.'

In Cunliffe v The Commonwealth, Mason CJ said that the freedom of intercourse

which s 92 guarantees is not absolute:

6.12

Hence, a law which in terms applies to movement across a border and imposes a
burden or restriction is invalid. But, a law which imposes an incidental burden or
restriction on interstate intercourse in the course of regulating a subject-matter other
than interstate intercourse would not fail if the burden or restriction was reasonably
necessary for the purpose of preserving an ordered society under a system of
representative government and democracy and the burden or restriction was not
disproportionate to that end. Once again, it would be a matter of weighing the
competing public interests.™

It has also been suggested that a right to freedom of movement is implied

generally in the Constitution. In Miller v TCN Channel Nine, Murphy J said that
freedom of movement between states and ‘in and between every part of the
Commonwealth’ is implied in the Constitution.™

© ~

10

12

Australian Constitution s 92. (Emphasis added.)

Gratwick v Johnson (1945) 70 CLR 1, 17.

Cole v Whitfield (1988) 165 CLR 360, 393.

Ibid, 393. See also: AMS v AIF (1999) 199 CLR 160, [40]-[45] (Gleeson CJ, McHugh, Gummow JJ).
Cunliffe v Commonwealth (1994) 182 CLR 272, 307-8 (Mason CJ).

Miller v TCN Channel Nine (1986) 161 CLR 556, 581-2. ‘The Constitution also contains implied
guarantees of freedom of speech and other communications and freedom of movement not only between
the States and the States and the territories but in and between every part of the Commonwealth. Such
freedoms are fundamental to a democratic society ... They are a necessary corollary of the concept of the
Commonwealth of Australia. The implication is not merely for the protection of individual freedom,; it
also serves a fundamental societal or public interest’. Williams and Hume wrote that freedom of
movement, is arguably ‘implicit in the system of free trade, commerce and intercourse in s92, the
protection against discrimination based on state residence in s 117 and any protection of access to the seat
of government as well as in the very fact of federalism’: George Williams and David Hume, Human
Rights under the Australian Constitution (OUP, 2nd ed, 2013) 120. In Williams v Child Support
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6.13 However, this view has not been more broadly accepted by the High Court.™
Professors George Williams and David Hume wrote:

This reflects the lack of a clear textual basis for such a freedom and for the incidents
of the constitutionally prescribed system of federalism which would support it, and an
implicit view that the Constitution’s federalism is not intended to protect
individuals.*

6.14 In any event, a right to freedom of movement implicit in federalism would only
extend to movement within Australia.

6.15 In relation to citizens returning to Australia, the High Court has held that the
right of Australian citizens to enter the country is not qualified by any law imposing a
need to obtain a licence or ‘clearance’ from the executive; and that, therefore, any such
impost ‘could not be regarded as a charge for the privilege of entry’.*

Principle of legality

6.16 The principle of legality provides some protection to freedom of movement,
because freedom of movement is an essential part of personal liberty.’* When
interpreting a statute, courts will presume that Parliament did not intend to interfere
with freedom of movement, unless this intention was made unambiguously clear.

6.17 For example, in Potter v Minahan, O’Connor J said:

It cannot be denied that, subject to the Constitution, the Commonwealth may make
such laws as it may deem necessary affecting the going and coming of members of the
Australian community. But in the interpretation of those laws it must, | think, be
assumed that the legislature did not intend to deprive any Australian-born member of
the Australian community of the right after absence to re-enter Australia unless it has
so enacted by express terms or necessary implication.*’

6.18 In relation to non-citizens, the High Court in Plaintiff M47 v Director General of
Security held that provisions of the Migration Act 1958 (Cth) should not be interpreted
to mean that an unlawful non-citizen may be kept in immigration detention
permanently or indefinitely—at least where the Parliament has not ‘squarely
confronted” this issue.'® Bell J stated that ‘the application of the principle of legality

Registrar, the applicant was unsuccessful in arguing that there was a constitutional right of freedom of
movement into and out of Australia: Williams v Child Support Registrar (2009) 109 ALD 343.

13 In Kruger v Commonwealth, Brennan J said that a constitutional right to freedom of movement and
association, which restricts the scope of s 122, had not been held to be implied in the Constitution and ‘no
textual or structural foundation for the implication has been demonstrated in this case’: Kruger v
Commonwealth (1997) 190 CLR 1, 45.

14 Williams and Hume, above n 12, 120.

15 Air Caledonie v Commonwealth (1988) 165 CLR 462, 469. This case concerned a ‘fee’ payable under of
the Migration Act 1958 (Cth) s 34A by passengers, citizens and non-citizens, for immigration “clearance’,
with power vested in the executive to grant exemptions by regulation. This law was held to be a tax, at
least in so far as it related to passengers who were Australian citizens.

16 See Dennis Pearce and Robert Geddes, Statutory Interpretation in Australia (LexisNexis Butterworths,
8th ed, 2014) 256.

17 Potter v Minahan (1908) 7 CLR 277, 305.

18 Plaintiff M47/2012 v Director General of Security (2012) 251 CLR 1, [116].
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requires that the legislature make plain that it has addressed that consequence and that
it is the intended consequence’.*

International law

6.19 Freedom of movement is widely recognised in international law and bills of
rights. For example, art 13 of the Universal Declaration of Human Rights provides:

(1) Everyone has the right to freedom of movement and residence within the
borders of each state.

(2) Everyone has the right to leave any country, including his own, and to return to
his country.

6.20 Article 12 of the International Covenant on Civil and Political Rights (ICCPR)
provides, in part:

1.  Everyone lawfully within the territory of a State shall, within that territory, have
the right to liberty of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

4. No one shall be arbitrarily deprived of the right to enter his own country.

6.21 International instruments cannot be used to ‘override clear and valid provisions
of Australian national law’.?® However, where a statute is ambiguous, courts will
generally favour a construction that accords with Australia’s international

obligations.?

Bills of rights

6.22 In other countries, bills of rights or human rights statutes provide some
protection from statutory encroachment. Freedom of movement is protected in the
United States Constitution,? and in the human rights statutes in Canada® and New
Zealand.”

6.23 Freedom of movement is also expressly protected in the Charter of Human
Rights and Responsibilities Act 2006 (Vic) and the Human Rights Act 2004 (ACT).?
Section 12 of the Victorian Act provides:

Every person lawfully within Victoria has the right to move freely within Victoria and
to enter and leave it and has the freedom to choose where to live.

19 Ibid [529].

20 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J).

21 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 273, 287 (Mason CJ and Deane J).
The relevance of international law is discussed more generally in Ch 1.

22 United States Constitution amend 1V.

23 Canada Act 1982 ¢ 11 sch B pt 1 ("Canadian Charter of Rights and Freedoms’) s 6(1)—(2).

24 New Zealand Bill of Rights Act 1990 (NZ) s 18.

25 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 12; Human Rights Act 2004 (ACT) s 13.
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Laws that interfere with freedom of movement

6.24 A wide range of Commonwealth laws may be seen as interfering with freedom
of movement, broadly conceived. Some of these laws impose limits on freedom of
movement that have long been recognised by the common law, for example, in relation
to official powers of arrest or detention, customs and quarantine. Arguably, such laws
do not encroach on the traditional freedom, but help define it. However, these
traditional limits are crucial to understanding the scope of the freedom, and possible
justifications for new restrictions.

6.25 Commonwealth laws that prohibit or constrain the movement of individuals
include:

. criminal laws;

. customs and border protection laws;
. citizenship and passport laws;

. environmental regulation;

. child support laws; and

. laws restricting entry to certain areas.

6.26 These laws are summarised below. Some of the justifications that have been
advanced for laws that interfere with freedom of movement, and public criticisms of
laws on that basis, are also discussed.

Criminal laws

6.27 Part 5.3 of the Criminal Code (Cth) contains a range of provisions with
implications for freedom of movement.?® Importantly, these include provisions
concerning:

. counter-terrorism control orders, which may contain a prohibition or restriction
on a person being at specified areas or places or leaving Australia or a
requirement that a person remain at specified premises;?’ and

. counter-terrorism preventative detention orders, which may be issued where it is
suspected that a person will or has engaged in a terrorist act.?®

26 Criminal Code Act 1995 (Cth) sch 1 (Criminal Code). The control orders and preventative detention
orders regimes also have implications for freedom of speech and freedom of association: see Chs 3, 5. For
example, under the Criminal Code (Cth) s104.5(3)(e), a prohibition or restriction on the person
communicating or associating with specified individuals may be imposed.

27 Criminal Code (Cth) s 104.5(3)(a)—(c).

28 Ibid s 105.4.
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6.28 The Criminal Code also criminalises entering or remaining in ‘declared areas’ in
foreign countries.”

Criminal Code—control orders

6.29 The objects of div 104 of the Criminal Code are to allow obligations,
prohibitions and restrictions to be imposed on a person by a control order for one or
more of the following purposes:

. protecting the public from a terrorist act;
. preventing the provision of support for or the facilitation of a terrorist act; or
. preventing the provision of support for or the facilitation of the engagement in a

hostile activity in a foreign country.®

6.30 Among the restrictions that may be placed on an individual subject to a control
order is that they may be restricted from being in specified areas or places; prohibited
from leaving Australia; and required to remain at specified premises between specified
times.*! An individual may be required to wear a tracking device.*

6.31 In making an interim control order at the request of the Australian Federal
Police (AFP), the issuing court must be satisfied on the balance of probabilities that
each of the obligations, prohibitions and restrictions to be imposed on the person ‘is
reasonably necessary, and reasonably appropriate and adapted’ for the purpose of
preventing terrorism.*

6.32 The control order regime, along with preventative detention, was first introduced
by the Anti-Terrorism Act (No. 2) 2005 (Cth). Following the expiration of a ten-year
sunset period, the regime w