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I would like to begin by acknowledging the traditional owners of the land on which we
meet, the Wurundjeri people of the Kulin nation, and pay my respects to their elders
past, present and emerging.

I would also like to thank the Director of the Australian Institute of Family Studies
(AIFS), Anne Hollands, for inviting me to speak to you this morning about the
Australian Law Reform Commission’s Family Law System Inquiry.

The Commission is currently considering the many submissions it received in response
to its Issues Paper, which was released in March this year. I’ll say something about the
questions that the Issues Paper canvassed and some of the themes in the responses to it
a bit later. But before doing that, I would like to briefly outline the terms of reference
for the inquiry and say a little about its contemporary context and why this review is, |
think, timely and important.

The terms of reference for the inquiry

The first thing to note about the Family Law System Inquiry is that it builds on a long
and continuing body of empirical study and policy work on various aspects of the
family law system. In recent years, these have included research investigations of
children’s and young people’s experiences of the family law system,! and of direct
cross examination of self-represented litigants,? as well as policy reviews of the barriers
affecting access to the system by Aboriginal and Torres Strait Islander and Culturally
and Linguistically Diverse families,®> and of the need for reform to the parentage
provisions of the Family Law Act,* among other things.

However, as the preamble to the ALRC’s reference notes, this is the first
comprehensive review of Australia’s family law system since its commencement more
than 40 years ago. It is therefore the first opportunity to consider the possibilities for its
re-development in a systematic and integrated, rather than piecemeal, way.
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For this reason, the terms of reference are wide-ranging. They are not just about the law
or the courts but ask us to think more broadly about the kinds of services and
professional skills needed to support families and children through the separation
transition, and the kinds of processes that are best adapted to help former partners deal
with problems and manage conflict.

In particular, the ALRC has been asked to consider:

e the opportunities for appropriate, early and cost-effective resolution of family
law disputes;

e the best ways to inform decision-makers about the best interests of children and
the views held by children in family disputes;

e whether the adversarial court system offers the best way to support the safety of
families and resolve matters in the best interests of children;

e the issues facing families with complex needs, including where there is family
violence, drug or alcohol addiction or serious mental illness;

e the opportunities for cross-system collaboration, coordination and integration;
and

e how to improve the clarity and accessibility of the law.

In considering these issues, the ALRC has been asked to be mindful of the paramount
importance of protecting the needs of the children of separating families, and of the
need for public understanding and confidence in the family law system.

Overall, then, the reference reflects an interest in re-imagining the family law system
in a way that better supports the range of contemporary needs of separating families
and their children.

The international and historical context for this review

However, concern to update the structure and operation of family law systems is not
unique to Australia, and recent years have seen a number of common law jurisdictions
grappling with the need to reform family law system approaches that have become less
workable for families than they once were.

An example is the Family Law Reform Committee of Manitoba, which recently
released its recommendations for reform in a report called Modernising our family law
system.’ That report suggests the review in that case was triggered by concerns about
two issues, each of which is reflected in the ALRC’s terms of reference. The first was
a concern to reduce the costs to families of resolving family law disputes, with the
report noting a steady increase in the numbers of people who cannot afford the legal
services they need, and who cannot effectively represent themselves in court.® The
second issue centred on questions about the appropriateness of the adversary process
for resolving family law matters. In relation to this issue, the Family Law Reform
Committee noted that the ‘winner’ and ‘loser’ character of the adversarial approach can
be problematic for separated families because it ‘often contributes to an ongoing
relationship of conflict’ between the parties, which runs counter to the production of
healthy joint parenting relationships.” Reflecting these concerns, the Manitoba Law
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Reform Committee was asked to consider reforms that would the system ‘more
accessible and improve wellness and outcomes for families’ by designing ‘an
alternative model that could be faster, less complex, less expensive for families and less
adversarial’.8

The Law Commission of Ontario has also undertaken work on reforming the family
justice system in that province,” with a focus on addressing issues of affordability and
accessibility of services for self-represented litigants and families with multifaceted
problems.!® The Commission’s Final Report, published in 2013, notes that its review
stemmed from evidence of difficulties experienced by people in ‘understanding and
using information, lack of affordable representation and inadequate response to the

multidisciplinary nature of family issues’.!!

The Scottish Government is also currently undertaking consultations as part of a
broader commitment to preparing a ‘Family Justice Modernisation Strategy’.!? The
aims of this strategy are reportedly to improve ‘people’s experience of the family justice
system’ and to identify what changes are needed ‘to ensure it is fit for the 21 century’.!?
To date, this has included a program of work that is looking at the barriers to children’s
involvement in family law cases, ways of better protecting the victims of domestic
abuse, and opportunities for developing less adversarial alternatives to the court

process.'4

It is important to note that policy interest in reducing the costs and adversarial nature
of court proceedings is a longstanding one that is not confined to family law
proceedings. Over the years there have been a number of law reform inquiries on this
topic, across several common law jurisdictions, which have been variously tasked with
looking for alternatives to the adversarial model'> and ways of creating a ‘simpler,

cheaper and more accessible legal system’.!6

But, as the Manitoba Family Law Reform Committee’s report notes, these questions
raise particular issues in the context of a family law system, both because of the
potential impact on a family’s ability to recover financially from their separation, and
because of the potential to compromise wellbeing outcomes for children who may be
exposed to ongoing conflict that has been exacerbated by the litigation process.
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The contemporary Australian context

However, the ALRC has been asked to consider a number of other issues that point to
the timeliness of a modernisation strategy for Australia’s family law system. In
particular, the preamble to the reference notes that Australia has seen ‘profound social
changes and changes to the needs of families’ since the system was designed over 40
years ago and highlights the importance of ensuring it is able to meet ‘the contemporary
needs of families and individuals who need to have resort to’ its services.

A multi-disciplinary workforce

Australia’s present family law system dates back to the 1970s and the commencement
of the Family Law Act and the Family Court of Australia in January 1976. The social
changes that those reforms were designed to address included a growing dissatisfaction
with the indignities of the former fault-based divorce system!” — which often involved
reportage of divorce cases in the tabloid press!® — and increasing recognition that many
families needed something more than a legal response to the breakdown of their
relationship.!”

Against this background, the design of the Family Court — which was marketed as a
‘helping court™” — emphasised the importance of providing both legal and non-legal
services for separating families.?! The Ruddock Report, of the first parliamentary
inquiry into the family law system, notes that the Family Court was conceived of ‘as a
team’ of service providers, with court counsellors to conduct relationship counselling
and prepare reports about children for the court, and legal advisers to inform parties
about their rights and entitlements.?

Forty years on, however, a growing body of empirical research has highlighted the
increasing complexity of the issues that modern families bring to the system, including
the prevalence of family violence and other sources of safety concern for children, such
as mental ill-health and substance abuse.?® Recent reports suggest that this profile
indicates the need to expand on the Family Court’s original multi-disciplinary
workforce design.?* Where in the 1970s, that strategy was envisaged as a team of
lawyers and counsellors, the complexity of issues experienced by clients today points
to the relevance of a much broader range of professionals. As one submission to our
Inquiry expressed this idea:
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The dynamics involved in family conflict have complex emotional, cultural,
social, health and economic underpinnings. ... Successful design and
implementation of post- separation arrangements, for child issues particularly,
if the parents cannot arrange this themselves, requires the co-ordinated input
of a range of expertise (from psychologists, social workers, independent
financial consultants, addiction specialists, cultural and community
representatives and others).?

Productivity issues

In addition to issues of disciplinary expertise, the prevalence of families with multiple
support needs has also had some significant productivity implications for the family
law system.

For example, we know from the 2016 KPMG report on the Future Focus of the Family
Law Services*® that the increased complexity of client needs has had a profound impact
on the system’s workload and capacity to deliver outcomes in a timely way. Both family
relationship and legal assistance services have indicated that the growth in families with
complex issues has meant an increase in the time and resources needed to provide a
case managed approach that can address the entirety of a family’s support needs —
which might, for example, require them to liaise with the state child protection
department or the police, or with domestic violence services as well as alcohol and
other drugs or mental health services.

Case complexity has also impacted the workload of the courts, compounding the effects
for judicial officers and parties of the growing number of litigants who are not legally
represented.?’

Jurisdictional fragmentation

A related issue, and one canvassed by the Family Law Council in 2015, concerns the
evidence that many clients of the family law system find themselves having to engage
with more than one legal system or court in order to achieve safe outcomes for their
children. The Family Law Council’s recent work suggests that this dynamic can see
families having to negotiate different legal frameworks, different procedural rules and
different decision-makers, as well as having to repeat their story to multiple
professionals, sometimes at a time of high risk and vulnerability.?®

I pause to note at this point that the genesis of the idea for the Family Court of Australia
came from the creation of similar specialist family courts in the United States and
Europe.?® But, there was an important difference between the Australian version and its
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international forebears, which is that many of these earlier models combined
jurisdiction over divorce, maintenance and custody of children with juvenile protection
matters and family-based criminal cases.?® In contrast, the Family Court of Australia
was vested with ‘the full jurisdiction of the Commonwealth’ in relation to marriage and
matrimonial causes,’! leaving power to deal with issues of child welfare, adoption and
family violence to be exercised by state courts.

As this indicates, the complexity of the modern profile of family law client needs was
a development that was unforeseen in the 1970s, when issues of family violence were
not commonly raised in divorce disputes. However, as the Family Law Council has
noted, the prevalence of safety issues in the contemporary family law system workload
raises real questions about the system’s capacity to respond effectively to the range of
legal and support needs these cases involve.*? It also points to the importance of cross-
system collaboration and information sharing, as well as joint professional development
for professionals working in the family law, family violence and child protection
sectors.*?

Children’s rights

Another shift since the 1970s that suggests a need for modernisation is Australia’s
accession to the United Nations Convention on the Rights of the Child (the CRC), which
affords children the right to participate in decision-making processes that are relevant
to their care.*

Like the development of a multi-disciplinary workforce, this is also an area where the
1970s reforms were groundbreaking for their time, when the introduction of the Family
Law Act ushered in a new era of child inclusive practice in divorce matters. At the time,
this shift centred on two innovations: the use of Court counsellors to meet with children
and provide judges with reports about their wishes,* and the provision of separate legal
representatives for children, funded by legal aid commissions.®

However, the recent study conducted by Rachel Carson and her colleagues from the
Australian Institute of Family Studies (AIFS) points to some ways in which children’s
participation rights might be further enhanced to ensure the views of children and young
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people are meaningfully considered and treated respectfully by the professionals who
engage with them.?’

Cultural diversity

A final significant area of social change since the passage of the Family Law Act has
been an increased diversity of family structures. Australia has recently shown its
support for marriage equality and recognition of lesbian, gay, bisexual, transgender and
intersex families. It has also become home to a growing number of migrant families
since the 1970s, becoming one of the most culturally diverse nations in the world.*®
And Australia’s first nations peoples have asked us to recognise their unique experience
of disadvantage and intergenerational trauma and to respect the cultural identity and
connection to country needs of Aboriginal and Torres Strait Islander children.

Yet, reviews and research over a number of years have shown that mainstream family
law services have not always been designed or delivered in a way that recognises the
lived experiences of people from these groups, and that there remain significant barriers
affecting access to the family law system for Aboriginal and Torres Strait Islander
families,* people from culturally diverse communities,*® and for LGBTIQ families.*!

The ALRC review

So, what does all this mean for the modern family law system? We know from the work
of the AIFS and others that the nature of the system’s workload today is very different
to the one that was envisaged at the time it was created. We also know that most
separated parents are able to work out their parenting and property arrangements with
limited assistance from the family law system, but that those who do seek its services,
especially those who use the courts, are more likely to be experiencing multiple
problems.

Overall, this profile suggests that for many separating families, the system will need to
offer little more than information, while being careful to ensure it is comprehensible
and accessible to the range and diversity of Australian families, including children and
young people. But it also demonstrates that some families will need secondary
strategies, such as legal advice and support services to assist them to reduce conflict
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and reach agreement about parenting and financial arrangements. And it means that for
a small proportion of separated families, tertiary responses will be needed to facilitate
agreement making or provide access to adjudication when self-management of
parenting or financial arrangements cannot otherwise be achieved.

The AIFS research tells us that although these families may not be the majority, they
are more likely than other users of the system to have a range of complex needs and
require a range of different services.*? I note in this context that the families involved
in the recent AIFS study of children and young people reported accessing an average
of eight services after separation.*?

As I mentioned at the outset, the Commission is presently considering the responses it
received to its Issues Paper. The ALRC uses a three-stage approach to conducting
inquiries, and the Issues Paper is the first of three publications. The Issues Paper for the
Family Law System Inquiry was released in March this year and asked a series of
questions about the issues raised by the terms of reference and called for submissions.
Altogether it asked 47 questions, covering various elements of the family law system,
including questions about:

e how to improve access to the system for particular groups, including people
living in regional, rural and remote areas of Australia and self-represented
litigants, as well as Aboriginal and Torres Strait Islander peoples and people
with disability;

e the legislative principles governing disputes about children and property;

e the timely and cost-effective resolution of litigated disputes and the
opportunities for developing less adversarial dispute resolution mechanisms;

e ways of supporting integrated service delivery and cross-jurisdictional
collaboration;

e how to support children’s participation in family law system processes; and

e the kinds of skills and competencies that family law system professionals
should have.

The ALRC has received over 400 submissions in response to these questions, from
across a broad spectrum of stakeholders. Importantly, these include from people who
have used the family law system, as well as submissions from legal assistance services
and family law practitioners, family relationship agencies and alternative dispute
resolution organisations and professionals, domestic violence services, psychologists,
social work and psychiatry peak bodies, disability services, children’s commissions,
researchers and academics, among others.

The Commission has also conducted consultations with more than 100 individuals and
organisations around the country, including in capital cities and regional and rural
locations, such as Albury/Wodonga, Mt Gambier, Alice Springs, the Gold Coast,
Cairns, Townsville, Wollongong and Newcastle.

42 R. Kaspiew, R. Carson, J. Dunstan, L. Qu, B. Horsfall, J. De Maio, S. Moore, L. Moloney, M.
Coulson and S. Tayton, Evaluation of the 2012 family violence amendments: Synthesis report
(Australian Institute of Family Studies: 2015), 16.

43 R. Carson et al, ‘Children and Young People in Separated Families: Family Law System Experiences
and Needs’ (Australian Institute of Family Studies, 2018).



In addition, we have been fortunate to hear from children and young people about our
issues.

Not surprisingly, many of the issues that have been raised with the Commission reflect
the same concerns that have been exercising the minds of law reform bodies and
governments in other jurisdictions. These include concerns to ensure the system
prioritises the safety and wellbeing of children,** that it uses non-adversarial processes
as far as possible,® that it offers families a single entry point and seamless pathway
between services,*¢ that it has a culturally diverse workforce with professionals who
are able to respond to families with cultural competency,*’ and that it is affordable,
navigable and comprehensible, so that people with family law needs do not have to
struggle to find and understand the information they need.

Conclusion

The Commission is presently considering these submissions, as well as the relevant
empirical data, and these will inform the development of our Discussion Paper, which
is the second of the ALRC’s three reports. This Paper, which is due for release in early
October, will set out the Commission’s preliminary proposals for reform and seek
public feedback about these. That feedback will help us to reshape our ideas and settle
the preparation of our Final Report, which will be delivered to the Attorney-General in
March next year.

In conclusion, I would like to encourage you to engage with the family law system
review, to keep an eye out for the release of the Discussion Paper in October, which
will be published on the ALRC’s website, and to send us your thoughts about its
proposals to help us consider how best to ensure the family law system is able to meet
the needs of Australian families in the 21 century.
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