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--2. Legal Framework for Discovery in Federal Courts-- Question 2-1:
Question 2–2:
Question 2–3 :
Question 2–4:
Question 2–5:
Question 2–6 :
Question 2–7 :
Proposal 2–1 :
Other comments in response to Chapter 2. Legal Framework for Discovery in Federal Courts:
--3. Discovery Practice and Procedure in Federal Courts-- Question 3–1:
Question 3–2 :
Generally, the amount of money spent on the discovery process in proceedings before the Federal Court, generates too much information.  In Seven Network Limited v  News Limited  [2007] FCA 1062 (27 July 2007) ("C7 v News"), Sackville J noted that "the outcome of the processes of discovery and production of documents in this case was an electronic database containing
85,653 documents, comprising 589,392 pages. Ultimately, 12,849 ‘documents’, comprising 115,586 pages, were admitted into evidence. The Exhibit List would have been very much longer had I not rejected the tender of substantial categories of documents that the parties, particularly Seven, wished to have in evidence" at [4].  Following the decision in C7 v News, Sackville J made reference to the fact that the claim was around $200m while the legal costs were around $200m, and His Honour said that "“The guiding principle should be the need to ensure that the projected costs of the litigation are proportionate to the relief sought .. and that an undue burden is not place on the court or the judicial system” (Sackville J,
"Mega-Litigation:  Towards a New Approach", Supreme Court of New South Wales, Annual Conference, 17-19 August 2007 at [48]).  It can be taken from this case, that discovery generates far too many documents, and the costs of litigation are burdensome.

Question 3–3 : Electronically-stored information (ESI) should be approached on the basis that there are now tools available on the market that can assist parties to narrow the scope of discovery based on (a) date range (b) custodian and (c) content.  These tools are becoming much less expensive and the parties should meet early in the discovery process to agree on a strategy for reducing the scope of discovery.  As recently as 2009, e.law was involved in a discovery where one party insisted on reviewing every single document, rather than using technology to narrow down the scope.  e.law provided expert evidence about the tools available to assist the parties to narrow this scope, which was accepted by the court.  More attention should be paid to the integrity of ESI.  Some commentators criticise the way in which ESI is easily admitted into evidence under the business records exception to the hearsay rule.  The basis of the criticism is founded in the history of the business records rule where entries were made into bound hard copy books, where records were kept contemporaneously and where amendments to those records could be identified on its face.  However, ESI poses a whole new set of issues that have not yet been considered by the courts.  Firstly, ESI comprises a number of elements:  (a) the content and associated meta data (b)  
software to interpret the data and (c) media upon which the ESI is stored.   
Without a storage medium, and without software to interpret the data, the content is rendered unavailable. If data is transferred from one storage medium to another and/or the software is changed or upgraded, this may actually change the data.  Also, the concept of the "original" file is rendered obsolete; duplicates of copied files can be indistinguishable.  The issues surrounding the integrity of ESI and its admissibility are too voluminous to list here, however, Chasse (Canada), Paul (USA) and Mason (UK) have written extensively on this area (see Ken Chasse, "The Admissibility of Electronic Business Records", 18:2 Canadian Journal of Law and Technology, 2011;  Paul, G.L., “Foundations of Digital Evidence”, American Bar Association, 2008; Mason, S. (Ed), “Electronic Evidence”, Second Edition, LexisNexis, 2010 Question 3–4 :
Question 3–5 : Too few practitioners are (a) aware of the requirements of
CM6 or (b) actively prepare discovery plans and attend pre-discovery conferences.  In e.law's experience, it is still the large law firms, or medium sized law firms, engaged in large matters, who would adhere to the requirements of CM6.  The vast majority of litigators are still unaware of
CM6 and when faced with ESI, simply print out the material to review, or have their clients review the ESI, for example, clients may go through PST files and copy and paste “relevant” files to another folder, which is then provided to the law firm.  Often, these files are printed out and dealt with in hard copy, rather than dealing with them in their original, native format.  
  Printing out ESI is unnecessary and a waste of time and paper, as noted in CM6, however, practitioners are still not educated in the ways in which ESI can be dealt with using appropriate tools.
Proposal 3–1 : e.law agrees that the court should be more actively involved in case management, especially discovery.  Due to the way in which law firms charge ie by the hour, there is no incentive to decrease the amount of time spent reviewing documents during discovery.  Therefore, if the court can focus the parties' attention on the issues in dispute and narrow discovery to those issues, this would be beneficial in saving costs in litigation.  Having the parties look at (a) the date ranges of potentially relevant ESI, (b) custodians of potentially relevant ESI, (c) the location of potentially relevant ESI and (d) the format of potentially relevant ESI and the media upon which the ESI is stored, should all be considered by the parties.  By doing so, if the ESI is collected and analysed using appropriate tools, this can save time and money during the discovery process.
Proposal 3–2 : Following on from our comments in Proposal 3-1, the court should have the parties consider ESI in any pre-discovery conference.  Almost all business communications and correspondence are in electronic format today and often this ESI is stored in disparate locations and formats.  For example, a company may have documents on a shared network drive, but various custodians within the company will have documents stored in their individual email files.  The days of the hard copy “file” are long gone and unless a company has a document management system, the location of ESI will need to be identified so that it can be collected and collated in one place for review and analysis.
Proposal 3–3 :
Question 3–6 :
Question 3–7 :
Proposal 3–4 : The parties should also consider the way in which ESI is to be reviewed for discovery purposes, that is, they should consider tools available to assist in the review, rather than undertaking a linear review of all documents.  A linear review is time consuming and expensive and analytic tools greatly assist in reducing review time by grouping similar documents together.
Question 3–8 : If special masters are introduced, they should have demonstrated experience in electronic discovery.  Electronic discovery as a discrete practice area is emerging and will play an increasingly important role in litigation in the future.  Lawyers who specialise in assisting with review of evidence will become more prevalent and masters with this type of background would be ideal.  Unfortunately, there is still a lack of understanding of the issues posed by ESI throughout the legal profession.
Proposal 3–5 :
Question 3–9 : Discovery is becoming increasingly costly due to the often  
disorganised way in which information is stored within organisations.   
Disciplined archiving practises are the exception rather than the rule, and when a party requests discovery, they could be faced with the possibility that potentially relevant information is stored in a number of disparate locations, in email repositories, on network drives, on local drives on notebook computers, portable devices such as iPhones, BlackBerries, USB memory sticks and the like.  Therefore, the question is, should one party have to pay a premium because the other party has not archived its information in an organised way, or has not archived information at all?  For example, a party may simply have all of its information stored on backup tapes because it has "deleted" material older than a certain date.  Such backup tapes may not be adequately labelled, rendering the process of restoring the tapes and finding information timely and expensive.  The issue of proper archiving and the integrity of electronic records affects both discovery and ESI and evidence and needs to be addressed by an appropriate standards organisation.  If ESI is archived and stored using an approved method, and there is integrity around the processes, policies and systems used to archive and store information, organisations should be able to quickly locate and retrieve information, thereby obviating the need to incur the costs often seen in discovery today.
Question 3–10:
Proposal 3–6 : e.law wholeheatedly endorses this proposal.  The judiciary should be made aware of the technologies used in discovery of ESI and there should also be discussion around the issues posed by ESI, as raised above, such as the admissibility of ESI including the propensity of ESI to be subject to alteration without detection.
Proposal 3–7 :
Question 3–11 :
Question 3–12 :
Other comments in response to Chapter 3. Discovery Practice and Procedure in Federal Courts:
--4. Ensuring Professional Integrity: Ethical Obligations and  Discovery-- Question 4–1 :
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Other comments in response to Chapter 4. Ensuring Professional Integrity:  
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