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Making a submission  

Any public contribution to an inquiry is called a submission and these are actively 

sought by the ALRC from a broad cross-section of the community, as well as those 

with a special interest in the inquiry. 

Submissions are usually written, but there is no set format and they need not be formal 

documents. Where possible, submissions in electronic format are preferred. 

It would be helpful if comments addressed specific proposals or numbered paragraphs 

in this paper. 

Open inquiry policy 

In the interests of informed public debate, the ALRC is committed to open access to 

information. As submissions provide important evidence to each inquiry, it is common 

for the ALRC to draw upon the contents of submissions and quote from them or refer 

to them in publications. As part of ALRC policy, non-confidential submissions are 

made available to any person or organisation upon request after completion of an 

inquiry, and also may be published on the ALRC website. For the purposes of this 

policy, an inquiry is considered to have been completed when the final report has been 

tabled in Parliament. 

However, the ALRC also accepts submissions made in confidence. Confidential 

submissions may include personal experiences where there is a wish to retain privacy, 

or other sensitive information (such as commercial-in-confidence material). Any 

request for access to a confidential submission is determined in accordance with the 

federal Freedom of Information Act 1982, which has provisions designed to protect 

sensitive information given in confidence. 

In the absence of a clear indication that a submission is intended to be 

confidential, the ALRC will treat the submission as non-confidential. 

Submissions should be sent to: 

 The Executive Director 

 Australian Law Reform Commission 

 GPO Box 3708 

 SYDNEY NSW 2001 

 E-mail: sentencing@alrc.gov.au 

Submissions may also be made using the on-line form on the ALRC‘s homepage: 

<www.alrc.gov.au>. 
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The closing date for submissions in response to DP 70 is 10 February 2006. 



 

Terms of Reference 

 

TERMS OF REFERENCE 

REVIEW OF PART IB OF THE CRIMES ACT 1914 

 

I, PHILIP RUDDOCK, Attorney-General of Australia, HAVING REGARD TO: 

 a decade of operation of Part IB of the Crimes Act 1914 

 concerns raised about the operation of Part IB of the Crimes Act 1914 

 the relatively small number of federal offenders compared with the 

number of State and Territory offenders, and 

 the Commission‘s previous reports on sentencing, 

REFER to the Australian Law Reform Commission for inquiry and report under the 

Australian Law Reform Commission Act 1996, whether Part IB of the Crimes Act 1914 

is an appropriate, effective and efficient mechanism for the sentencing, imprisonment, 

administration and release of federal offenders, and what, if any, changes are desirable. 

1. In carrying out its review of Part IB of the Crimes Act 1914, the Commission 

will have particular regard to: 

 (a) the changing nature, scope and extent of Commonwealth offences 

 (b) whether parity in sentencing of federal offenders should be maintained 

between federal offenders serving sentences in different States and 

Territories, or between offenders within the same State and Territory, 

regardless of whether they are State, Territory or federal offenders 

 (c) the characteristics of an efficient, effective and appropriate regime for the 

administration of federal offenders, and whether this could or should vary 

according to the place of trial or detention 

 (d) whether there are effective sentencing and administrative regimes in 

Australia or overseas, including alternative sentencing options, that would 

be appropriate for adoption or adaptation by the Commonwealth, and 

 (e) any related matter. 
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2. In carrying out its review, the Commission is to consult widely with the key 

stakeholders, including the relevant Australian Government, State and Territory 

authorities. 

3. The Commission is to report no later than 31 January 2006. 

 

Dated: 12th July 2004 

 

Philip Ruddock 

Attorney-General 
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List of Proposals 

 

Part A  Introduction 

2.  A Federal Sentencing Act 

2–1 The Australian Parliament should enact a separate federal sentencing Act, 

which incorporates those provisions of the Crimes Act 1914 (Cth) that deal 

with the sentencing, administration and release of federal offenders. 

Provisions currently located in Parts I, IA, IB, III and VIIC of the Crimes Act 

that are relevant to the sentencing, administration and release of federal 

offenders should be consolidated within the federal sentencing Act. 

2–2 Federal sentencing legislation should be redrafted to make its structure 

clearer and more logical, and the language and numbering simpler and 

internally consistent. The order of provisions should reflect the chronology 

of sentencing, administration and release. Principles of general application 

should precede specific provisions, and provisions relating to each 

sentencing option should be grouped together. 

2–3 Federal sentencing terminology should, as far as possible, be consistent with 

terminology commonly used in state and territory sentencing legislation. In 

particular, the term ‗recognizance release order‘ should be replaced with 

terminology that reflects its nature as a conditional suspended sentence. 

2–4 Federal sentencing legislation should include an objects clause that states the 

major objectives of the legislation. The objects should include the following 

non-exhaustive matters: 

 (a)  to preserve the authority of the federal criminal law and promote 

respect for the federal criminal law; 

 (b)  to promote a just and safe society; 

 (c)  to promote public understanding of the laws and procedures for the 

sentencing, administration and release of federal offenders; 

 (d)  to have within the one Act all general provisions dealing with the 

sentencing, administration and release of federal offenders, and to 

indicate when state and territory laws apply to the sentencing, 

administration and release of federal offenders; 

 (e)  to provide the courts with the purposes and principles of sentencing 

federal offenders; 

 (f)  to set out the factors relevant to the administration of the criminal 

justice system so far as they bear on the sentencing process; 
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 (g)  to promote flexibility in the sentencing, administration and release of 

federal offenders; 

 (h)  to provide fair and efficient procedures for the sentencing, 

administration and release of federal offenders; and 

 (i)  to recognise the interests of victims of federal offences. 

3.  Equality in the Treatment of Federal Offenders 

3–1 The Australian Government should seek to ensure broad inter-jurisdictional 

equality and adherence to federal minimum standards in relation to the 

sentencing, imprisonment, administration and release of federal offenders in 

different states and territories. In particular: 

 (a)  The same legislative purposes, principles and factors should apply in 

sentencing adult federal offenders in every state and territory. Inter-

jurisdictional consistency in determining the sentence of federal 

offenders should be encouraged and supported. 

 (b)  Every state and territory should provide adequate facilities to support 

a minimum range of sentencing options in relation to federal 

offenders. This must include (i) the sentencing options specified in 

federal offence provisions (such as fines and imprisonment); (ii) the 

sentencing options specified in federal sentencing legislation (such as 

dismissing the charge and discharging without conviction); and 

(iii) additional state or territory-based sentencing options that include, 

at a minimum, community based orders. 

 (c)  The proposed Office for the Management of Federal Offenders should 

work with the states and territories in relation to the administration of 

the sentences of federal offenders to: (i) promote the fulfilment of the 

Standard Guidelines for Corrections in Australia; and (ii) ensure 

compliance with the Standards for Juvenile Custodial Facilities. 

 (d)  The proposed Federal Parole Board should make decisions in relation 

to the release of federal offenders on parole to ensure broad inter-

jurisdictional equality in decision making. The Board should have 

regard to the proposed federal legislative purposes of parole and 

factors relevant to the grant of parole. 

Part B  Determining the Sentence 

4.  Purposes of Sentencing 

4–1 Federal sentencing legislation should provide that a court can impose a 

sentence on a federal offender only for one or more of the following 

purposes: 

 (a)  to ensure that the offender is punished appropriately for the offence; 
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 (b)  to deter the offender or others from committing the same or similar 

offences; 

 (c)  to promote the rehabilitation of the offender; 

 (d)  to protect the community; 

 (e)  to denounce the conduct of the offender; and 

 (f)  to promote the restoration of relations between the community, the 

offender and the victim. 

5.  Principles of Sentencing 

5–1 Federal sentencing legislation should state the fundamental principles that 

are to be applied in sentencing a federal offender, namely: 

 (a)  a sentence should be proportionate to the objective seriousness of the 

offence (proportionality); 

 (b)  a sentence should be no more severe than is necessary to achieve the 

purpose or purposes of the sentence (parsimony); 

 (c)  where an offender is being sentenced for more than one offence, or is 

already serving a sentence and is being sentenced for a further 

offence, the aggregate of the sentences should be just and appropriate 

in all the circumstances (totality); 

 (d)  a sentence should be similar to sentences imposed on like offenders 

for like offences (consistency); and 

 (e)  a sentence should take into consideration all circumstances of the 

individual case, in so far as they are relevant and known to the court 

(individualised justice). 

6.  Sentencing Factors 

6–1 Federal sentencing legislation should state that a court, when sentencing a 

federal offender, must consider any factor that is relevant to sentencing and 

known to the court. These factors may include, but are not limited to, any of 

the following matters to the extent that they are applicable: 

 (a)   the nature, seriousness and circumstances of the offence; 

 (b)   the maximum penalty for the offence; 

 (c)   the offender‘s culpability and degree of responsibility for the offence; 

 (d)   other offences (if any) that are required or permitted to be taken into 

account;  

 (e)   if the offence forms part of a course of conduct consisting of a series 

of criminal acts of the same or a similar character—that course of 

conduct;  
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 (f)   the personal circumstances of any victim of the offence and the 

impact of the offence on any victim; 

 (g)   any injury, loss or damage resulting directly from the offence; 

including effects beyond any immediate victim (such as effects on the 

environment or the market); 

 (h)   the degree to which the person has shown contrition for the offence; 

 (i)   the character, antecedent criminal history, cultural background, 

history and circumstances of the offender, including age, financial 

circumstances, physical and mental condition; 

 (j)   if a sentence is imposed other than a term of imprisonment—time 

spent in pre-sentence custody or detention in relation to the offence; 

 (k)   time spent in a rehabilitation program or other form of quasi-custody 

where the offender has been subjected to restrictions, except where 

full credit must be given for pre-sentence custody or detention; 

 (l)   subject to Proposal 6–4, the nature and extent of any forfeiture of 

property that is to be imposed as a result of the commission of the 

offence; 

 (m)  the probable effect on the offender of a particular sentencing option, 

including that the offender‘s circumstances may result in 

imprisonment having an unusually severe impact on him or her; 

 (n)   the probable civil and administrative consequences of being found 

guilty of the offence; 

 (o)   the prospect of rehabilitation of the offender; 

 (p)   the probable effect that any sentencing option or order under 

consideration would have on any of the offender‘s family or 

dependants, whether or not the circumstances are exceptional; and 

 (q)   other factors relevant to special categories of offenders. 

6–2 Subject to Proposals 6–3 and 6–4, the list of factors relevant to sentencing a 

federal offender should not distinguish between factors that aggravate and 

those that mitigate the sentence. 

6–3 Federal sentencing legislation should provide that the following matters are 

not to aggravate the sentence of a federal offender: 

 (a)  the fact that the offender has not pleaded guilty to the offence; 

 (b)  the mere fact that the offender has an antecedent criminal history; 

 (c)  the fact that the offender declined to take part in any restorative justice 

initiative or program; and 

 (d)  the fact that the offence for which the offender is being sentenced 

forms part of a course of conduct consisting of criminal acts of the 

same or similar character. 
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6–4 Federal sentencing legislation should provide that any forfeiture order or 

other court order that merely neutralises a benefit that has been obtained by 

the commission of a federal offence should not mitigate the sentence. 

6–5 Federal sentencing legislation should separately specify that when sentencing 

a federal offender a court must consider the following factors that pertain to 

the administration of the federal criminal justice system, where relevant and 

known to the court: 

 (a)  the fact that the offender has pleaded guilty and the circumstances in 

which the plea of guilty was made (see Proposal 11–2); and 

 (b)  the degree to which the offender has cooperated or promised to 

cooperate with law enforcement authorities regarding the prevention, 

detection and investigation of, or proceedings relating to, the offence 

or any other offence. (See Proposal 11–3).  

6–6 Federal sentencing legislation should provide that the procedures by which 

another offence may be taken into account in sentencing a federal offender 

are available only where the conduct that constitutes the other offence is of a 

like nature and of similar or lesser seriousness to the principal offence. 

6–7 The Commonwealth Director of Public Prosecutions should amend its 

prosecution policy to provide guidance about the circumstances in which it is 

appropriate to take into account other offences in respect of which a federal 

offender has admitted guilt. The factors to be considered should include: 

 (a)  the degree of similarity between the principal offence and the other 

offences; 

 (b)  the number, seriousness and nature of the other offences; 

 (c)  whether the other offences were the subject of investigation or a 

charge; and 

 (d)  whether the offender was legally represented. 

6–8 Federal sentencing legislation should specify factors to which the court 

should not have regard in sentencing a federal offender. The irrelevant 

factors should include: 

 (a)  the possibility that time spent in custody may be affected by executive 

action of any kind; 

 (b)  the offender‘s election not to give evidence on oath or by affirmation; 

 (c)  the legislative intent underpinning a law that has been enacted but has 

not yet commenced; 

 (d)  the demeanour of the offender in court, except to the extent that it 

shows contrition or lack of contrition; 
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 (e)  matters that would establish an offence separate from the offence for 

which the person has been convicted (other than matters that might 

technically constitute an incidental separate offence); 

 (f)  matters that would establish a more serious offence than the offence 

for which the person has been convicted; and 

 (g)  a circumstance of aggravation that has not been proved at trial but that 

renders the person being sentenced liable to a greater maximum 

penalty. 

7.  Sentencing Options 

7–1 Federal sentencing legislation should enable a court, when imposing a fine 

on a federal offender, to order that the fine be paid: 

 (a)  in a lump sum by a specified future date that the court considers 

appropriate in all the circumstances; or 

 (b)  by instalments over a specified period of time that the court considers 

appropriate in all the circumstances. 

7–2 Federal sentencing legislation should enable a federal offender to apply to 

the court that imposed a fine, whether differently constituted or not, for an 

order varying the time or manner of payment of a fine at any time within the 

period allowed for payment of the fine. 

7–3 Federal sentencing legislation should repeal s 19B(1) of the Crimes Act 1914 

(Cth). When dismissing a charge or discharging a federal offender without 

conviction, the court must have regard to the purposes, principles and factors 

relevant to sentencing, and to the factors relevant to the administration of the 

criminal justice system. 

7–4 Federal sentencing legislation should expressly abolish the power of a court 

sentencing a federal offender to order that the offender be released on a 

common law bond. 

7–5 Federal sentencing legislation should provide that a court may make a 

deferred sentencing order in relation to a federal offender. In particular, the 

legislation should: 

 (a)  abolish the power of a court at common law to impose a ‗Griffiths 

bond‘ when making orders in relation to a federal offender; and 

 (b)   authorise a court to: 

   (i)  defer sentencing a federal offender for a period up to 12 

months; and 

   (ii) release the offender in accordance with the applicable bail 

legislation for the purpose of assessing the offender‘s prospects 

of rehabilitation or for any other purpose the court thinks fit. 
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7–6 Federal sentencing legislation should repeal the provision requiring the court 

to set a ‗recognizance release order‘ for sentences of imprisonment between 

six months and three years, and should grant the court a discretion to suspend 

a federal offender‘s sentence of imprisonment either wholly or partially, 

regardless of the length of the sentence. 

7–7 Sentences of imprisonment of less than six months should continue to be 

available in the sentencing of federal offenders. 

7–8 Federal sentencing legislation should grant a court a broad discretion to 

determine the conditions that may be imposed on a federal offender when it 

discharges an offender without recording a conviction, releases an offender 

after recording a conviction, or wholly or partially suspends a sentence of 

imprisonment. In addition to the mandatory condition that the offender be of 

good behaviour for a specified period of time, a court should be able to 

impose any of the following conditions: 

 (a)  that the offender undertake a rehabilitation program; 

 (b)  that the offender undergo specified medical or psychiatric treatment; 

or 

 (c)  that the offender be subject to the supervision of a probation officer 

and obey all reasonable directions of that officer 

7–9 Federal sentencing legislation should prohibit a court from making any of the 

following conditions when it discharges an offender without recording a 

conviction, releases an offender after recording a conviction, or wholly or 

partially suspends a sentence of imprisonment: 

 (a)  a condition that is an independent sentencing option; 

 (b)  a condition that the offender pay a monetary penalty; and 

 (c)  a condition that the offender make restitution, pay compensation or 

comply with any other ancillary order. 

7–10 Federal sentencing legislation should repeal the provision that allows a court 

to require a federal offender to give security by way of recognizance when 

he or she is discharged without conviction, released after conviction or 

sentenced to a wholly or partially suspended sentence of imprisonment. 

7–11 Federal sentencing legislation should retain the mechanism by which federal 

legislation and regulations specify which of the sentencing options available 

to a court in sentencing a state or territory offender may be picked up and 

applied in sentencing a federal offender. Federal sentencing legislation or 

regulations should also specify which state or territory sentencing options, if 

any, cannot be picked up and applied in sentencing a federal offender. 
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7–12 The proposed Office for the Management of Federal Offenders (OMFO) 

should monitor the effectiveness and suitability of state and territory 

sentencing options for federal offenders and should provide advice to the 

Australian Government regarding the state and territory sentencing options 

that should be made available for federal offenders. 

7–13 In monitoring state and territory sentencing options in accordance with 

Proposal 7–12, the OMFO should: 

 (a)  review the maximum number of hours of community service and the 

maximum time within which such service must be completed in each 

state and territory; and 

 (b)  advise the Australian Government about appropriate national limits in 

relation to community based orders and other sentencing options 

available under state and territory law. 

7–14 Federal sentencing legislation should prohibit the following sentencing 

options in relation to federal offenders: 

 (a)   capital punishment; 

 (b)   corporal punishment; 

 (c)   imprisonment with hard labour; and 

 (d)   any other form of cruel, inhuman or degrading punishment. 

7–15 Federal sentencing legislation should facilitate access by federal offenders to 

state or territory restorative justice initiatives in appropriate circumstances. 

Where a court refers a federal offender to a restorative justice initiative, the 

outcome of the process must be reported back to the court and the court must 

finalise the matter after taking into consideration the outcome of the process. 

8.  Ancillary Orders 

8–1 Federal sentencing legislation should replace the term ‗reparation‘ with the 

terms ‗restitution‘ and ‗compensation‘, and define them appropriately. 

8–2 Federal sentencing legislation should clarify that a court may order a federal 

offender to pay compensation for any loss suffered by reason of the offence, 

regardless of whether the loss is economic or non-economic. 

8–3 Federal sentencing legislation should be amended to clarify that nothing in 

that legislation affects the right of any person who is aggrieved by conduct 

punishable as a federal offence to institute civil proceedings in respect of that 

conduct, but the person shall not be compensated more than once for the 

same loss. 



 List of Proposals 15 

 

Part C  Particular Issues in Sentencing 

9.  Determining the Non-Parole Period 

9–1 Federal sentencing legislation should provide that, in fixing a non-parole 

period or in declining to fix a non-parole period, the court must have regard 

to the purposes, principles and factors relevant to sentencing, and to the 

factors relevant to the administration of the criminal justice system. (See 

Proposals 4–1; 5–1; 6–1; 6–5). 

9–2 Federal sentencing legislation should provide that, when sentencing a federal 

offender to a term of imprisonment, a court must set a non-parole period 

unless it is satisfied that it is not appropriate to set a non-parole period and 

expressly declines to do so. However, a court must not set a non-parole 

period if: 

 (a)  the term of imprisonment is less than 12 months; or 

 (b)  the court has made an order to suspend the sentence. 

9–3 In order to strike an appropriate balance between promoting consistency in 

sentencing and allowing individualisation of sentencing in particular cases, 

federal sentencing legislation should establish a benchmark for the relative 

non-parole period of a federal sentence at two-thirds of the head sentence. 

However, a court may impose a different non-parole period whenever it is 

warranted in the circumstances, taking into account the purposes, principles 

and factors relevant to sentencing, and the factors relevant to the 

administration of the criminal justice system. 

10.  Commencement and Pre-sentence Custody 

10–1 Federal sentencing legislation should provide that, where a court sentences 

an offender to a term of imprisonment in relation to a federal offence, the 

sentence commences on the day the sentence is imposed, subject to any court 

order directed to the consecutive service of sentences. 

10–2 Federal sentencing legislation should provide that, where a court sentences 

an offender to a term of imprisonment in relation to a federal offence, the 

court must give credit for time spent in pre-sentence custody or detention in 

connection with the offence by declaring the time as time already served 

under the term of imprisonment. 

10–3 In calculating the credit to be granted to a federal offender for pre-sentence 

custody or detention under Proposal 10–2: 

 (a)  one day‘s credit must be given for each full day of pre-sentence 

custody or detention; 
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 (b)  credit must be given whether or not the custody or detention was 

continuous; and 

 (c)  credit must be given irrespective of the fact that the custody or 

detention may not relate exclusively to the offence for which the 

offender is being sentenced, provided that credit is not given more 

than once for the same period of custody or detention. 

11.  Discounts and Remissions 

11–1 Federal sentencing legislation should provide that, where a court discounts 

the sentence of a federal offender for pleading guilty or for past or promised 

future cooperation, the court must specify the discount given, whether by 

way of reducing the quantum of the sentence or by imposing a less severe 

sentencing option. The amount of the discount, if any, should be left to the 

court‘s discretion. 

11–2 Federal sentencing legislation should provide that in determining whether to 

discount the sentence of a federal offender for pleading guilty, and the extent 

of any discount, the court must consider the following matters: 

 (a)  the degree to which the plea of guilty objectively facilitates the 

administration of the federal criminal justice system; and 

 (b)  the objective circumstances in which the plea of guilty was made, 

including: 

   (i) whether the offender pleaded guilty at the first reasonable 

opportunity to do so; 

   (ii) whether the offender had legal representation; and 

   (iii) whether, as a result of negotiations between the prosecution and 

the defence, the offender was charged with a less serious 

offence because of the guilty plea. 

11–3 Federal sentencing legislation should provide that in determining whether to 

discount the sentence of a federal offender for past or promised cooperation, 

and the extent of any discount, the court must consider the following matters: 

 (a)  the significance and usefulness of the offender‘s assistance to law 

enforcement authorities; 

 (b)  the truthfulness, completeness and reliability of any information or 

evidence provided by the offender; 

 (c)  the nature and extent of the offender‘s assistance or promised 

assistance; 

 (d)  the timeliness of the assistance or the undertaking to assist; 
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 (e)  any benefits that the offender has gained or may gain because of the 

assistance or the undertaking to assist; and  

 (f)  any injury suffered by the offender or the offender‘s family or any 

danger or risk of injury to the offender or the offender‘s family 

because of the assistance or undertaking to assist. 

11–4 Federal sentencing legislation should provide that, in sentencing a federal 

offender who undertakes to provide future cooperation with law enforcement 

authorities: 

 (a)  in addition to imposing a reduced head sentence or non-parole period, 

a court may impose a less severe sentencing option, in which case it 

must state what sentencing option it would have imposed but for the 

undertaking to cooperate;  

 (b)  the court has the power, on application of any party to the proceedings 

or on its own motion, to close the court and to make orders to protect 

confidential information or evidence in relation to the undertaking or 

to protect the safety of any person; and 

 (c)  the undertaking must provide details of the promised cooperation and, 

must be in writing or reduced to writing and signed or otherwise 

acknowledged by the offender. 

11–5 Federal sentencing legislation should expressly pick up and apply to federal 

non-parole periods a law of a state or territory that provides for the remission 

of a non-parole period because of an emergency within the prison or other 

unforeseen and special circumstances. The same principle should apply to 

remission of pre-release periods in respect of suspended sentences. 

12.  Sentencing for Multiple Offences 

12–1 Federal sentencing legislation should expressly empower a court, when 

sentencing a federal offender for more than one offence, to order the 

sentences to be served concurrently, consecutively or partly consecutively. 

12–2 Federal sentencing legislation should provide that, when a court sentences a 

federal offender for more than one offence, there is a presumption that the 

sentences are to be served concurrently. 

12–3 Section 4K of the Crimes Act 1914 (Cth), which allows charges for a number 

of federal offences to be joined in the same information, complaint or 

summons, and permits aggregate sentencing of summary matters in certain 

circumstances, should be amended as follows: 

 (a)  the scope of the provision should be extended beyond summary 

matters to indictable matters; and 
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 (b)  the provision should be extended to allow the joining of charges 

against more than one provision of Commonwealth law. 

12–4 The Commonwealth Director of Public Prosecutions should develop 

guidelines in relation to when it is appropriate for a prosecutor to seek an 

aggregate sentence for multiple summary or indictable offences. 

12–5 Federal sentencing legislation should require a court that chooses to impose 

one sentence in relation to more than one federal offence to address, in its 

reasons for sentence, the weight it has attached to individual counts in a 

manner that would assist an appellate court in making appropriate orders in 

the event of a successful appeal. 

Part D  Procedural and Evidential Issues in Sentencing 

13.  The Sentencing Hearing 

13–1 Federal sentencing legislation should provide that an offender must be 

present during sentencing proceedings where the court intends to impose a 

sentence that: (a) deprives the offender of his or her liberty or places the 

offender in jeopardy of being deprived of his or her liberty; or (b) requires 

the offender to consent to conditions or give an undertaking. 

 Federal legislation may specify limited exceptions to this rule, such as: 

 (i)  where the presence of the offender may jeopardise the safety of any 

person or the orderly conduct of the proceedings; 

 (ii)   where the proceedings involve the correction of slip errors; or 

 (iii)  where the proceedings involve the correction of substantive 

sentencing errors, provided the offender has been given an 

opportunity to be present, has consented to the correction being made 

in his or her absence and the court has given its permission. 

13–2 Federal sentencing legislation should provide that, where a federal offender 

is not legally represented in a sentencing proceeding, the court should 

generally adjourn the proceeding to allow the offender a reasonable 

opportunity to obtain representation. However, the court may proceed 

without adjournment and may impose a sentence despite the absence of 

representation where: 

 (a)  the offender has refused or failed to exercise the right to legal 

representation in circumstances where the offender fully understands 

the right and the consequences of not exercising it; or 

 (b)   the court does not intend to impose, and does not impose, a sentence 

that would deprive the offender of his or her liberty or place the 

offender in jeopardy of being deprived of his or her liberty. 
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13–3 Federal sentencing legislation should provide that, when sentencing a federal 

offender who is present at the sentencing proceedings, the court must itself 

give to the offender: (a) an oral explanation of the sentence at the time of 

sentencing; and (b) a written record of the explanation within a period 

specified by law.  

 When a federal offender is not present at the sentencing proceedings, the 

court may delegate the function of explaining the sentence and should 

consider whether it needs to make any order (for example, an order requiring 

an affidavit of compliance) to satisfy itself that the explanation has been 

given. 

13–4 Federal sentencing legislation should provide that in giving an explanation of 

sentence, the court or the court‘s delegate must address the following matters 

in language likely to be readily understood by the offender, in so far as they 

are relevant: 

 (a)  how the sentence will operate in practice, the consequences of the 

sentencing order, and whether the order may be varied or revoked; 

 (b)  any conditions attached to the sentencing order and the consequences 

of breach; and 

 (c)  where a sentence of imprisonment has been imposed: 

   (i)  the date when the sentence starts and ends; 

   (ii)  any time declared to have been served as credit for pre-

sentence custody or detention; 

   (iii)  whether the sentence is to be served concurrently, 

consecutively, or partially consecutively to any other sentence 

of imprisonment; 

   (iv)  if a non-parole period is set—the non-parole period, when it 

starts and ends, whether release on parole will be subject to a 

decision of the Federal Parole Board, the fact that any release 

on parole will be subject to conditions, and the fact that the 

parole order may be amended or revoked; 

   (v)  if a partly suspended sentence is imposed—when the 

suspended part of the sentence starts and ends; and 

   (vi)  the earliest date the offender will become entitled to be released 

from custody or will be eligible to be released on parole. 

13–5 Federal sentencing legislation should provide that, as soon as practicable 

after a court makes an order sentencing a federal offender to a term of 

imprisonment, the court must provide the offender with a copy of the order. 

The order must set out the relevant matters listed in Proposal 13–4(c). 
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13–6 Federal sentencing legislation should restate the common law rules in 

relation to the standard of proof in sentencing. In particular, in sentencing a 

federal offender: 

 (a)  a court is not to take into account a fact that is adverse to the interests 

of the offender unless it is satisfied that the fact has been proved 

beyond reasonable doubt; and 

 (b)  a court may take into account a fact that is favourable to the interests 

of the offender if it is satisfied that the fact has been proved on the 

balance of probabilities. 

13–7 Federal sentencing legislation should provide that in deciding matters in 

connection with the making of an ancillary order for restitution or 

compensation, the standard of proof is the balance of probabilities. 

14.  Victim Impact Statements and Pre-Sentence Reports 

14–1 Federal sentencing legislation should make comprehensive provision for the 

use of victim impact statements in the sentencing of federal offenders. Those 

provisions should, among other things: 

 (a)  allow a victim impact statement to be made in relation to summary 

and indictable offences; 

 (b)  allow a victim (whether an individual or corporation) to present 

particulars of any injury, loss or damage suffered as a result of the 

commission of a federal offence, including particulars of economic 

loss; 

 (c)  preclude a victim from expressing an opinion about the sentence that 

should be imposed on a federal offender; 

 (d)  allow any facts stated in a victim impact statement to be verified 

where they are likely to be material to the determination of sentence; 

 (e)  preclude a court from drawing any inference about the harm suffered 

by a victim from the fact that a victim impact statement has not been 

made; and 

 (f)  provide that, a victim impact statement may be given orally or in 

writing, but where it is in writing: (i) it must be signed or otherwise 

acknowledged by the victim; and (ii) a copy of the statement must be 

provided to the prosecution and to the offender or the offender‘s legal 

representative a reasonable time before the sentencing hearing, on 

such terms as the court thinks fit. 

 Where states and territories have laws about the use of victim impact 

statements that are consistent with the federal minimum standards set out 

above, those laws shall be applied in the sentencing of federal offenders to 

the exclusion of the federal provisions. 
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14–2 Federal sentencing legislation should make comprehensive provision for the 

use of pre-sentence reports in the sentencing of federal offenders. Those 

provisions should, among other things: 

 (a)  authorise a court to request a pre-sentence report prior to the 

imposition of any sentence, where the court considers it appropriate to 

do so; 

 (b)  authorise a court to specify any matter that it wishes to have addressed 

in the pre-sentence report; 

 (c)  require the pre-sentence report to be prepared by a suitably qualified 

person within a reasonable time; 

 (d)  preclude the author of the pre-sentence report from expressing an 

opinion about the offender‘s propensity to commit further offences, 

unless the author is suitably qualified to give such an opinion; 

 (e)  allow the content of the pre-sentence report to be contested, for 

example by cross-examination of any person other than the offender; 

and 

 (f)  provide that a pre-sentence report may be given orally or in writing, 

but where it is in writing, a copy of the report must be provided to the 

prosecution and to the offender or the offender‘s legal representative a 

reasonable time before the sentencing hearing, on such terms as the 

court thinks fit. 

 Where states and territories have laws about the use of pre-sentence reports 

that are consistent with the federal minimum standards set out above, those 

laws shall be applied in the sentencing of federal offenders to the exclusion 

of the federal provisions. 

15.  A Sentence Indication Scheme 

15–1 Federal sentencing legislation should make provision for a defendant in a 

federal criminal matter to obtain an indication of sentence prior to final 

determination of the matter. The essential elements of such a scheme should 

include the following: 

 (a)  an indication should be given only at the defendant‘s request, with 

judicial discretion to refuse an indication; 

 (b)  the indication must be sought well before the hearing or trial; 

 (c)  the defendant should be entitled to one sentence indication only; 

 (d)  the court should issue standard advice before any indication is given, 

to the effect that the indication does not derogate from the defendant‘s 
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right to require the prosecution to prove its case beyond reasonable 

doubt; 

 (e)  the indication should occur in the presence of the defendant and in 

open court, subject to express powers of the court to make suppression 

orders; 

 (f)  the proceedings of the sentence indication hearing must be transcribed 

or otherwise placed on the court record; 

 (g)  the indication must be based on the same purposes, principles and 

factors relevant to sentencing and the same factors relevant to the 

administration of the criminal justice system that would apply in the 

absence of the indication; 

 (h)  the indication should be limited to the choice of sentencing option and 

a general indication of severity or sentencing range; 

 (i)  the indication should be given only if there is adequate information 

before the court, and should not be given if the choice of sentencing 

option is likely to be materially affected by the contents of a pre-

sentence report; 

 (j)  in giving the indication, the court must take into account, but must not 

state, any discount that would be given to the defendant for pleading 

guilty at that stage of the proceedings; 

 (k)  the defendant should be given a short time in which to decide whether 

to enter a guilty plea on the basis of the indicative sentence; 

 (l)  where the defendant accepts the indicative sentence, the judicial 

officer who gave the indication should be the one who passes 

sentence; 

 (m)  where the defendant rejects the indicative sentence, the matter should 

be set for hearing or trial before another judicial officer and the 

indicative sentence should not be binding on that judicial officer; and 

 (n)  the rights of the prosecution and the defence to appeal against 

sentence should be retained but, where a prosecution appeal against 

sentence is upheld, the defendant should be given the opportunity to 

withdraw the guilty plea. 

Part E  Issues Arising after Sentencing 

16.  Reconsideration of Sentence 

16–1 Federal sentencing legislation should empower a court that imposes a federal 

sentence, whether differently constituted or not, to reconsider the sentence 

where: 
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 (a)  an offender fails to comply with a sentence or breaches the conditions 

imposed by a sentencing order (as currently provided); or 

 (b)  the court reduced the sentence because the offender undertook to 

cooperate with the authorities and the offender failed to comply with 

that undertaking within a reasonable time, regardless of whether the 

offender had a reasonable excuse for non-compliance. Such 

proceedings must be initiated by the Commonwealth Director of 

Public Prosecutions within a reasonable time after non-compliance 

and only if the Director is satisfied that the interests of justice will be 

served by re-sentencing. 

16–2 Federal sentencing legislation should expressly set out a court‘s power to 

correct ‗slip‘ errors that may occur in sentencing a federal offender. The 

power should be exercisable either by the court on its own motion or on the 

application of any party to the proceedings or the Attorney-General of 

Australia. The court must ensure that the parties to the proceedings and the 

relevant authorities are notified of the correction, but the correction need not 

be carried out in open court unless the court otherwise directs. 

16–3 Federal sentencing legislation should expressly empower a court, whether 

differently constituted or not, to reopen a sentencing hearing to allow it to 

vary, amend or rescind a sentence where: 

 (a)  the court has imposed a sentence or a sentence-related order contrary 

to law; 

 (b)  the court has failed to impose a sentence or a sentence-related order 

that is required to be made by law; and 

(c) the sentence included an order that was based on or contained an error 

of fact. 

Any variation, amendment or rescission of sentence under this provision 

should occur in open court and, subject to Proposal 13–1, only once the court 

has given the parties to the proceedings an opportunity to be present and to 

be heard. The provision does not affect a party‘s right to appeal against 

sentence, nor a court‘s discretion to decline to vary, amend or rescind a 

sentence where it considers the matter may be dealt with more appropriately 

on appeal. 

17.   Breach of Sentencing Orders 

17–1 Federal sentencing legislation should empower a court to deal with all 

breaches of a sentencing order, regardless of whether the offender has a 

reasonable cause or excuse for the breach. 



24 Sentencing of Federal Offenders  

17–2 Federal sentencing legislation should provide that, in addition to its existing 

powers, a court dealing with a breach of a sentencing order may vary the 

order if satisfied of the breach. In particular, the court should be given the 

power to order that a federal offender who has breached a wholly or partially 

suspended sentence of imprisonment be imprisoned for a lesser period than 

that originally imposed. 

17–3 Federal sentencing legislation should be amended to ensure that any order 

imposing a monetary penalty for breach of a recognizance release order is 

enforceable. 

17–4 The proposed Office for the Management of Federal Offenders, in 

consultation with the Commonwealth Director of Public Prosecutions and 

state and territory corrective services authorities, should develop a protocol 

outlining the procedures to be followed by state and territory correctional 

authorities and prosecutors when a federal offender breaches a sentencing 

order. 

17–5 Federal sentencing legislation should provide that, where a fine has been 

imposed on a federal offender, the offender may not be imprisoned for 

failure to pay the fine until such time as he or she has been given a 

reasonable opportunity to pay. 

17–6  Federal sentencing legislation should provide that the maximum period of 

imprisonment to be served by a federal offender for failing to pay a fine is 12 

months. 

Part F  Promoting Better Sentencing 

18.   Judicial Specialisation 

18–1 State and territory courts should promote specialisation in the hearing and 

determination of federal criminal matters by whatever means is most 

appropriate for those courts, where this is practicable having regard to the 

nature and volume of their caseloads. 

18–2 The Australian Parliament should expand the original jurisdiction of the 

Federal Court of Australia to hear and determine proceedings in relation to 

nominated federal offences whose subject matter is closely allied to the 

existing civil jurisdiction of the Federal Court, in areas such as taxation, 

trade practices and corporations law. This original jurisdiction should be 

concurrent with that of state and territory courts. 

19.  Other Measures to Promote Better Sentencing 

19–1 Federal sentencing legislation should require a court to state its reasons for 

decision when sentencing a federal offender for an indictable or summary 

offence. The reasons may be given in writing or read into the records of the 
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court but in either case should be adequate to explain the choice of 

sentencing option and the severity of the sentence imposed. 

19–2 The Commonwealth Director of Public Prosecutions should continue its 

practice of providing courts with detailed information with respect to the 

sentencing of federal offenders. 

19–3 The National Judicial College of Australia, in consultation with other judicial 

education bodies, should provide regular training to judicial officers in 

relation to the sentencing of federal offenders. 

19–4 The National Judicial College of Australia, in consultation with other judicial 

education bodies, should develop a bench book providing general guidance 

for judicial officers on federal sentencing law. The bench book should 

indicate how federal sentencing law interacts with relevant state and territory 

law in each jurisdiction, and should include commentary on equal treatment 

and the sentencing of Aboriginal and Torres Strait Islander peoples. 

19–5 The Commonwealth Director of Public Prosecutions and other 

Commonwealth prosecuting authorities should develop and enhance their 

programs to train prosecutors in relation to the federal criminal justice 

system, including the sentencing of federal offenders and the role of 

prosecutors in sentencing. This training should indicate how federal 

sentencing legislation interacts with relevant state or territory law in each 

jurisdiction. 

19–6 Providers of continuing legal education and practical legal training in each 

state and territory should offer training to legal practitioners in relation to the 

federal criminal justice system. This training should indicate how federal 

sentencing legislation interacts with relevant state or territory law in each 

jurisdiction. 

19–7 State and territory courts should provide training to court services officers in 

relation to issues relevant to special categories of federal offenders. 

19–8 University law schools in Australia should place greater emphasis on the 

federal criminal justice system and federal sentencing law in their 

undergraduate and postgraduate programs. 

20.   Consistency and the Appellate Process 

20–1 The Australian Parliament should confer general appellate jurisdiction on the 

Federal Court of Australia in federal criminal matters in respect of both 

appeals against conviction and appeals against sentence. This appellate 

jurisdiction should be exclusive of that of state and territory courts. 
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21.   Other Measures to Promote Consistent Sentencing 

21–1 In order to promote consistency in the sentencing of federal offenders, the 

Australian Government, in consultation with the Australian Institute of 

Criminology and the Australian Bureau of Statistics, should continue to 

develop a comprehensive national database on the sentences imposed on all 

federal offenders. The database should include information on the type and 

quantum of sentences imposed and the characteristics of the offence and the 

offender that have been taken into account in imposing the sentence. The 

data should be made widely available for use by judicial officers, prosecutors 

and defence lawyers in federal criminal matters. 

21–2 The Australian Government should review federal criminal offence 

provisions and seek appropriate amendments to ensure that no mandatory 

minimum term of imprisonment is prescribed for any federal offence. 

Part G  Administration and Release of Federal Offenders 

22.   Administration of Federal Offenders 

22–1 The Australian Government should take a more active role in monitoring 

federal offenders in order to: 

 (a)  enhance policy development in relation to the federal criminal justice 

system; 

 (b)  assist the states and territories to administer sentences imposed on 

federal offenders more effectively; and 

 (c)  ensure that federal offenders are treated in conformity with Australia‘s 

international obligations and relevant standard minimum guidelines. 

22–2 The Australian Government should negotiate with the states and territories to 

ensure that the relevant Australian Government minister is made a 

participating member of the Corrective Services Ministers‘ Conference and 

that the Australian Government becomes a participating member of the 

Corrective Services Administrators‘ Conference. 

22–3 The Australian Government should establish an Office for the Management 

of Federal Offenders (OMFO) within the Attorney-General‘s Department to 

monitor and report on all federal offenders, regardless of the sentence 

imposed. The OMFO should report to the Minister for Justice and Customs. 

22–4 The functions and powers of the OMFO should be negotiated with the states 

and territories, and should include the following: 

 (a)  maintaining an up-to-date case management database in relation to all 

federal offenders; 

 (b)  providing secretariat support to the proposed Federal Parole Board;  



 List of Proposals 27 

 

 (c)  liaising with the states and territories in relation to federal offenders, 

including special categories of offenders;  

 (d)  participating as a full member of the Corrective Services 

Administrators‘ Conference and the Australasian Juvenile Justice 

Administrators and providing support for the relevant federal minister 

in relation to active participation in the Corrective Services Ministers‘ 

Conference; 

 (e)  monitoring progress towards compliance with the Standard 

Guidelines for Corrections in Australia and the Standards for Juvenile 

Custodial Facilities in relation to federal offenders, and liaising with 

the states and territories in relation to those standards; 

 (f)  ensuring that the treatment of federal offenders complies with 

Australia‘s international obligations; 

 (g)  providing advice to the states and territories in relation to the 

sentencing, administration and release of federal offenders, in 

particular in relation to joint offenders; 

 (h)  providing advice to federal offenders about the administration of their 

individual sentences, including information about interstate and 

international transfer; 

 (i)  providing advice to the Australian Government on the interstate and 

international transfer of federal offenders in individual cases; 

 (j)  providing general policy advice to the Australian Government in 

relation to federal offenders and relevant aspects of the federal 

criminal justice system; 

 (k)  providing advice to the Australian Government about funding, 

including priorities for special programs for federal offenders; 

 (l)  providing advice to the Australian Government about state and 

territory compliance with federal minimum standards in relation to 

victim impact statements and pre-sentence reports; 

 (m)  providing advice to the Australian Government in relation to state and 

territory sentencing options and pre-release schemes, including 

whether they should be picked up and applied in relation to federal 

offenders; and 

 (n)   performing all of the above in relation to young federal offenders and 

federal offenders with a mental illness or intellectual disability. 

22–5 The proposed OMFO should develop memoranda of understanding with the 

states and territories to improve the sharing of information, and the 

coordination and provision of corrective services in relation to federal 

offenders. 
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22–6 The OMFO should provide advice to the Australian Government on federal–

state funding arrangements in relation to federal offenders. The OMFO 

should have the capacity to fund special programs with respect to federal 

offenders, as the need arises. 

22–7 The OMFO should develop key performance indicators to monitor the 

administration and release of federal offenders. The OMFO should report 

publicly against these indicators on an annual basis. 

22–8 The OMFO should develop a comprehensive national database for the case 

management of all federal offenders and for collecting data to inform policy 

advice in relation to the federal criminal justice system. The database should 

be developed in consultation with the Australian Institute of Criminology, 

the Australian Bureau of Statistics, the National Judicial College of Australia 

and the states and territories, and should include information relevant to the 

offender, the offence and sentence, sentence administration, and parole and 

release. 

22–9 The Australian Bureau of Statistics should disaggregate the data contained in 

its Prisoners in Australia, Criminal Courts and Corrective Services 

publications in order to distinguish between federal offenders, state and 

territory offenders, and joint offenders. 

23.   Release on Parole or Licence 

23–1 The Australian Government should establish a Federal Parole Board as an 

independent statutory authority to make decisions in relation to parole and to 

provide advice to the responsible minister in relation to release on licence of 

federal offenders. Members of the Board should be appointed for fixed terms 

and should include a legally qualified chair and deputy chair and members 

with relevant expertise, for example, in the areas of psychology, psychiatry 

and social work. Men and women should be represented and there should be 

at least one Aboriginal or Torres Strait Islander member. Members should be 

empanelled to form a quorum of at least five to hear and determine parole 

matters. The proposed Office for the Management of Federal Offenders 

(OMFO) should provide secretariat support to the Board but should not be 

represented on the Board. 

23–2 Federal sentencing legislation should provide that: 

 (a)  federal offenders have an opportunity to appear before the proposed 

Federal Parole Board where the Board is of the opinion that the 

information currently before it does not justify releasing the person on 

parole or licence; 

 (b)  federal offenders are allowed legal or other representation before the 

Board; 
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 (c)  federal offenders have the benefit of an appropriately qualified 

interpreter where necessary; 

 (d)  the Board has access to the same information and reports currently 

considered by state and territory parole boards and that it has power to 

require the production of such information; 

 (e)  the Board has power to require persons to appear before it for the 

purpose of carrying out its functions; 

 (f)  the Board publish reasons for its decisions; and 

 (g)  the Board publish an annual report on its operations, which must be 

tabled in the Australian Parliament. 

23–3 Decisions of the proposed Federal Parole Board should be subject to the 

rules of natural justice and to review under the Administrative Decisions 

(Judicial Review) Act 1977 (Cth). These decisions should not be subject to 

merits review but where the Board makes a decision to refuse release on 

parole, the federal offender should have the right to have the decision 

reconsidered by the Board periodically. 

23–4 Federal sentencing legislation should repeal the provisions granting 

automatic parole to federal offenders. 

23–5 Federal sentencing legislation should state that the purposes of parole are: 

 (a)  the reintegration of the offender into the community; 

 (b)  the rehabilitation of the offender; and 

 (c)  the protection of the community. 

23–6 Federal sentencing legislation should specify a non-exhaustive list of factors 

that the Federal Parole Board must consider when determining a parole 

matter, where the factors are relevant and known to the Board. In particular, 

the factors should include: 

 (a)  whether releasing the offender on parole is likely to assist the offender 

to adjust to lawful community life; 

 (b)  the likelihood that the offender will comply with the conditions of the 

parole order; 

 (c)  the offender‘s conduct while serving his or her sentence; 

 (d)  the risk to the community of releasing the offender on parole; 

 (e)  the likely effect on the victim, or victim‘s family, of releasing the 

offender on parole; 

 (f)  that the parole period be of sufficient length to achieve the purposes of 

parole; and 
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 (g)  any special circumstances of the case, including the likelihood that the 

offender will be subject to removal or deportation upon release. 

23–7 Federal sentencing legislation should provide that the fact that an offender is 

likely to be subject to removal or deportation upon release is one of the 

factors to be considered by the proposed Federal Parole Board in deciding 

whether or not to grant a parole order to a federal offender. [See 

Proposal 23–6] 

23–8 The proposed OMFO should liaise with the Department of Immigration and 

Multicultural and Indigenous Affairs to ensure that the Office holds accurate 

information on the immigration status of non-citizen federal offenders. 

23–9 Federal sentencing legislation should provide that: 

 (a)  except in relation to an offender sentenced to life imprisonment, a 

parole or licence period should commence on the day the offender is 

released on parole or licence and end on the day the offender‘s 

sentence expires; and 

 (b)  in relation to an offender sentenced to life imprisonment: 

   (i)  a parole period should commence on the day the offender is 

released on parole and end on a day determined by the Federal 

Parole Board; and 

   (ii)  a licence period should commence on the day the offender is 

released on licence and end on a day determined by the relevant 

minister. 

23–10 Federal sentencing legislation should set out the standard conditions imposed 

on federal offenders released on parole or licence. The proposed Federal 

Parole Board should have the discretion to impose any other conditions 

considered reasonably necessary to achieve the purposes of parole. 

23–11 Federal sentencing legislation should enable the proposed Federal Parole 

Board to impose a supervision period limited only by the length of the parole 

or licence period. 

24.  Breach of Parole or Licence 

24–1 Federal sentencing legislation should provide that, where the proposed 

Federal Parole Board is satisfied that an offender has breached his or her 

obligations under a parole order or licence, the Board may: 

 (a)  take no further action; 

 (b)  issue a warning to the offender; 

 (c)  amend the order or licence by adding, revoking or varying the 

conditions attached to the order or licence; or 

 (d)  revoke the order or licence. 
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24–2 Federal sentencing legislation should provide that the proposed Federal 

Parole Board must not revoke a parole order or licence without giving the 

federal offender an opportunity to provide reasons why the order should not 

be revoked unless the Board considers it to be impracticable or undesirable 

to do so. Where the federal offender has not had the opportunity to provide 

reasons before the order or licence is revoked, the offender should be given 

that opportunity as soon as possible after the order or licence is revoked. 

24–3 Federal sentencing legislation should provide that a parole order or licence is 

automatically revoked where an offender:  

 (a)  commits any offence during the parole or licence period and is 

sentenced to a term of imprisonment that is not completely suspended; 

or 

 (b)  is removed or deported from Australia during the parole or licence 

period. 

24–4 Federal sentencing legislation should provide that ‗clean street time‘ is to be 

deducted from the balance of the period to be served following revocation of 

parole or licence. ‗Clean street time‘ should be calculated from the date of 

release on parole or licence to: 

 (a)  in the case of automatic revocation upon conviction—the date the 

offence was committed; or 

 (b)  in any other case—the date on which it is shown to the Federal Parole 

Board‘s satisfaction that the offender first failed to comply with his or 

her obligations under the parole order or licence. 

24–5 The proposed OMFO should ensure that, where necessary, a request is made 

under the Australian Passports Act 2005 (Cth) or the Foreign Passports 

(Law Enforcement and Security) Act 2005 (Cth) to:  

 (a)  cancel the Australian passport or travel document of a federal 

offender;  

 (b)  prevent an Australian passport or travel document being issued to a 

federal offender; or 

 (c)  surrender a foreign passport or travel document of a federal offender.  

24–6 The proposed Federal Parole Board should ensure that, when considering the 

grant of a parole order or licence, where necessary, a refusal/cancellation 

request is in place under the Australian Passports Act 2005 (Cth) or that a 

surrender request has been made under the Foreign Passports (Law 

Enforcement and Security) Act 2005 (Cth).  

24–7 The Federal Parole Board should have responsibility for considering requests 

from federal offenders who have been released on parole or licence for leave 

to travel overseas. 
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25.   Other Methods of Release from Custody 

25–1 The proposed Office for the Management of Federal Offenders (OMFO) 

should monitor the effectiveness and suitability of state and territory pre-

release schemes for federal offenders and should provide advice to the 

Attorney-General of Australia regarding the state and territory pre-release 

schemes that should be made available for federal offenders. 

25–2 The proposed OMFO should provide advice to the relevant minister in 

relation to applications for the exercise of the executive prerogative to 

pardon or remit a sentence imposed on a federal offender. 

25–3 Federal sentencing legislation should provide that the relevant minister may 

refer a matter raised in an application for the exercise of the executive 

prerogative to a board of inquiry for investigation and report. The report 

should be provided to the minister and should inform, but not constrain, the 

exercise of the executive prerogative by the Governor-General. 

26.   Transfer of Federal Offenders 

26–1 The Australian Parliament should amend the legislation and arrangements 

dealing with interstate transfer of prisoners on welfare grounds to ensure 

that: 

 (a)  federal offenders may be transferred interstate without delay where 

welfare grounds are found to exist, except where the transfer would 

prejudice the proper administration of justice; 

 (b)  the decision to transfer a federal offender interstate should be one for 

the Attorney-General of Australia, or a delegate; and 

 (c)  interstate transfer of a federal offender should not require the consent 

of either the sending or receiving state or territory (except in the case 

of joint federal-state/territory offenders), but the Attorney-General of 

Australia or a delegate should be required to consult with relevant 

authorities in the sending and receiving state or territory before 

making a transfer decision. 

26–2 The Australian Government and the governments of the states and territories 

should work towards expanding the opportunities for the interstate transfer of 

federal offenders serving alternative sentences. 

26–3 The Australian Government should aim to ensure that prisoners are generally 

able to serve their sentences in their home country. To this end, the 

Australian Government should negotiate bilateral agreements for the transfer 

of prisoners with: 

 (a)  countries in which significant numbers of Australian nationals are 

serving custodial sentences; and 
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 (b)  countries that have a significant number of their nationals serving 

custodial sentences in Australia. 

Part H  Special Categories of Federal Offenders 

27.   Young Federal Offenders 

27–1 Young federal offenders should continue to be dealt with within the juvenile 

justice system of the relevant state or territory but federal sentencing 

legislation should establish minimum standards for the sentencing, 

administration and release of young federal offenders. These standards 

should include the following: 

 (a)  ‗young person‘ should be defined as a person who is at least 10 years 

but not yet 18 years old at the time the offence was committed; 

 (b)  when determining the sentence of a young federal offender who is 

being sentenced as a young person, the court is to apply the purposes, 

principles and factors stated in the juvenile justice legislation of the 

relevant state or territory, together with the following principles, 

which should be set out in federal sentencing legislation: 

   (i)  the best interests of the young person shall be a primary 

consideration; and 

   (ii)  detention should be used as a measure of last resort, and only 

for the shortest appropriate period; 

 (c)  subject to paragraph (d), where a young person is accused of a federal 

offence, the matter must be heard and determined in a children‘s court 

and the young person must be sentenced as a young person if found 

guilty of the offence, in accordance with the relevant state or territory 

juvenile justice legislation; 

 (d)  where a young person is accused of a federal offence, and subject to 

s 80 of the Australian Constitution, the matter may be heard and 

determined in a children‘s court or in an adult court, in accordance 

with the laws of the relevant state or territory, in the following cases: 

   (i) where state or territory law allows a young person to elect to 

have an offence heard by a jury in circumstances that would 

require committal to an adult court; or 

   (ii)  where state or territory law requires a young person charged 

jointly with an adult to be tried in an adult court; or  

   (iii)  where the young person is accused of a federal offence that is 

punishable by imprisonment of 14 years or more (a ‗serious 

federal offence‘). 
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 However, where the matter is heard in an adult court, the young person must 

be sentenced as a young person if found guilty of the offence, in accordance 

with the relevant state or territory juvenile justice legislation; 

 (e)   a young federal offender should have the opportunity for legal 

representation in all sentencing proceedings. In the absence of legal 

representation, the court should adjourn the proceedings unless the 

offender has refused or failed to exercise the right to legal 

representation in circumstances where the offender fully understands 

the right and the consequences of not exercising it; 

 (f)  the publication of a report of proceedings involving a young person 

who is charged with, found guilty of, or has pleaded guilty to, a 

federal offence should be prohibited where the details would lead to 

identification of the young person;  

 (g)  the sentence imposed on a young federal offender should be no more 

severe than the sentence that would have been imposed if he or she 

were an adult; 

 (h)  where a court, exercising powers conferred by state or territory 

legislation, refers to a diversionary process any young person who is 

charged with, found guilty of, or has pleaded guilty to, a federal 

offence, the outcome of the process must be reported back to the court 

and the court is to finalise the matter after taking into consideration 

the outcome of the diversionary process; 

 (i)  a young federal offender sentenced to detention in a juvenile facility 

must not be transferred to an adult prison until he or she is at least 18 

years of age, unless a court determines that it is in the best interests of 

the young person to do so; and 

 (j)  where a federal offence is committed by a person who was not yet 18 

years old at the time of the commission of the offence but is 18 years 

or more at the time of sentencing, the court must proceed to sentence 

the person as a young person in accordance with the relevant state or 

territory juvenile justice legislation, except that any sentence imposing 

a term of detention shall be served as a term of imprisonment. 

27–2 Federal sentencing legislation should require that the following protective 

provisions applicable to adult federal offenders be applied to young federal 

offenders, namely, provisions: 

 (a)  prohibiting certain sentencing options, including capital punishment, 

corporal punishment, imprisonment with hard labour, and any other 

form of cruel, inhuman or degrading punishment (see Proposal 7–14); 

 (b)  requiring the court to take into account time spent in pre-sentence 

custody or detention (see Proposals 10–2 and 10–3); 

 (c)  requiring attendance of the offender during sentencing proceedings 

(see Proposal 13–1); 
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 (d)  requiring the court to give an explanation of the sentence and a copy 

of the sentencing order to the offender (see Proposals 13–3, 13–4 and 

13–5); 

 (e)  governing the use of victim impact statements and pre-sentence 

reports (see Proposals 14–1 and 14–2); 

 (f)  requiring the court to state its reasons for the sentence (see 

Proposal 19–1); 

 (g)  dealing with an accused with a mental illness or intellectual disability 

(see Proposals 28–1, 28–2, and 28–4 to 28–15); 

 (h)  requiring a suitably qualified interpreter, where necessary, in all 

proceedings related to sentencing (see Proposal 29–3); and 

 (i)  facilitating access to drug courts, where they are available for young 

offenders (see Proposal 29–4). 

27–3 Until such time as a federal Office for Children is established, the 

Australasian Juvenile Justice Administrators, in consultation with the 

proposed Office for the Management of Federal Offenders, should develop 

national best practice guidelines for juvenile justice, including guidelines 

relating to the sentencing of young people. 

27–4 The proposed Office for the Management of Federal Offenders should 

monitor and report on young federal offenders. The functions of the Office 

should include: 

 (a)  maintaining information on young federal offenders as part of an up-

to-date case management database in relation to all federal offenders; 

 (b)   monitoring compliance with the Standards for Juvenile Custodial 

Facilities in relation to young federal offenders, and liaising with the 

states and territories in relation to those Standards; 

 (c)  providing policy advice to the Australian Government in relation to 

young federal offenders and relevant aspects of the federal criminal 

justice system; 

 (d)  participating as a full member of the Australasian Juvenile Justice 

Administrators; and  

 (e)  liaising with the states and territories, including the relevant juvenile 

justice departments, in relation to young federal offenders. 

28.   Federal Offenders with a Mental Illness and Intellectual 

Disability 

28–1 The Australian Government should initiate an inquiry into issues concerning 

the mentally ill and the intellectually disabled in the federal criminal justice 

system. 
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28–2 Federal sentencing legislation should define the terms ‗mental illness‘ and 

‗intellectual disability‘. In defining these terms, account should be taken of: 

 (a)  the different contexts in which the terms are used; 

 (b)   the interaction between federal law and state and territory laws 

dealing with such persons; 

 (c)  the possibility that mental illness, intellectual disability and substance 

abuse may co-exist; 

 (d)  the potential difference between criteria used for clinical diagnosis 

and those appropriate for forensic purposes; and 

 (e)  the difference between the appropriate definitions in civil and criminal 

contexts. 

28–3 Provisions relating to fitness to be tried, acquittal due to mental illness, and 

summary disposition of persons suffering from a mental illness or 

intellectual disability should remain in the Crimes Act 1914 (Cth). Provisions 

relating to sentencing alternatives for persons suffering from a mental illness 

or intellectual disability should be relocated to federal sentencing legislation. 

28–4 Federal sentencing legislation should be amended to provide that the factors 

to be considered in sentencing a federal offender include: 

 (a)  ‗mental illness‘ and ‗intellectual disability‘ in addition to ‗mental 

condition‘; and 

 (b)  that the offender is voluntarily seeking treatment or is undertaking a 

behaviour intervention program to address any physical condition, 

mental illness, intellectual disability or mental condition that may 

have contributed to the commission of the offence. 

28–5 Federal sentencing legislation should provide that: 

 (a)  hospital orders are available as a sentencing option when a person 

with a mental illness is convicted of either a summary federal offence 

punishable by imprisonment or an indictable federal offence; 

 (b)  decisions in relation to the release from detention of persons subject to 

a hospital order are to be made by the proposed Federal Parole Board. 

The Board should consider the reports of two duly qualified 

psychiatrists in determining whether to release the person from 

detention, and on what conditions; and 

 (c)  the reforms identified in Proposals 9–1, 9–2 and 9–3 also apply in 

relation to hospital orders. 

28–6 Federal sentencing legislation should: 

 (a)  empower a court to deal with all breaches of a psychiatric probation 

order or program probation order, regardless of whether the offender 

has a reasonable excuse for the breach; and 
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 (b)  provide that, in addition to its existing powers, a court dealing with a 

breach of a psychiatric probation order or program probation order 

may vary the order if satisfied of the breach. 

28–7 Federal sentencing legislation should provide that, in jurisdictions where 

justice plans are available, participation in the services specified in the plan 

may be attached as a condition of a community based order, discharge, 

conditional release, deferred sentence, program probation order and the 

proposed compulsory care and rehabilitation order. 

28–8 The proposed Office for the Management of Federal Offenders should 

collaborate with state and territory authorities to promote the adoption of 

justice plans throughout Australia. These plans should specify the services 

that are recommended for a person with an intellectual disability for the 

purpose of reducing the likelihood of the person committing further offences. 

28–9 Federal sentencing legislation should provide that a court may make an order 

for the long-term care and rehabilitation of a federal offender with an 

intellectual disability. The provision should be modelled on s 20BS of the 

Crimes Act and provide that the court may, in lieu of imposing a sentence of 

imprisonment, make an order that the person be detained in secure 

accommodation for a period specified in the order, and require compliance 

with any condition that the court considers appropriate in the circumstances. 

28–10 Federal sentencing legislation should provide that a court must request a pre-

sentence report when: 

 (a)  an offender has a mental illness or intellectual disability, or such a 

condition is suspected; and 

 (b)  there is a reasonable prospect that the court will impose a sentence 

that deprives the offender of his or her liberty or places the offender in 

jeopardy of being deprived of his or her liberty. 

28–11 Federal sentencing legislation should provide that a court must request that 

the state or territory department with responsibility for the provision of 

services to persons with a mental illness or intellectual disability provide the 

court with a ‗certificate of available services‘ if the court is considering 

imposing an order that a federal offender receive treatment or participate in a 

rehabilitation program. 

28–12 State and territory departments of corrective services should ensure that 

appropriate advice and support is provided to federal offenders with a mental 

illness or intellectual disability who are required to give consent to 

participate in a rehabilitation program or give an undertaking to participate in 

a pre-release scheme. 
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28–13 The Australian Government and state and territory governments should work 

together to improve service provision to federal offenders with a mental 

illness or intellectual disability. 

28–14 The Corrective Services Administrators‘ Conference should develop and 

promote compliance with national standards for the assessment, detention, 

treatment and care of persons with a mental illness or intellectual disability 

who come into contact with the criminal justice system. These standards 

should comply with relevant international instruments. 

28–15 The Office for the Management of Federal Offenders should monitor persons 

with a mental illness or intellectual disability who have been accused of a 

federal offence and are subject to continuing obligations under a court order 

in connection with the offence. 

29.  Other Special Categories of Offenders 

29–1 The ALRC affirms its commitment to the recommendations made in 

ALRC 31, The Recognition of Aboriginal Customary Laws (1986) in so far 

as they relate to the sentencing of federal Aboriginal or Torres Strait Islander 

(ATSI) offenders. In particular, the ALRC affirms its commitment to the 

recommendations that: 

 (a)  legislation should endorse the practice of considering traditional laws 

and customs, where relevant, in sentencing an ATSI offender; and 

 (b)  in ascertaining traditional laws and customs or relevant community 

opinions, oral or written submissions may be made by a member of 

the community of an ATSI offender or victim. 

29–2 The ALRC supports the recommendations made by the Royal Commission 

into Aboriginal Deaths in Custody (1991) in so far as they relate to the 

sentencing of federal ATSI offenders. In particular, the ALRC supports the 

following recommendations: 

 (a)  sentencing and correctional authorities should accept that community 

service can be performed in many ways, and approval should be 

given, where appropriate, for ATSI offenders to perform community 

service work by pursuing personal development courses (Rec 94); 

 (b)  judicial officers and other participants in the criminal justice system 

whose duties bring them into contact with ATSI people should be 

encouraged to participate in appropriate cross-cultural training 

programs developed after consultation with appropriate ATSI 

organisations (Recs 96, 97); 

 (c)  governments should take more positive steps to recruit and train ATSI 

people as court staff and interpreters in locations where a significant 

number of ATSI people appear before the courts (Rec 100); 
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 (d)  an appropriate range of properly funded sentencing options should be 

available, and ATSI communities should participate in the 

development, planning and implementation of these programs (Recs 

109, 111, 112, 113); 

 (e)  departments and agencies responsible for non-custodial sentencing 

programs for ATSI offenders should employ and train ATSI people to 

take particular responsibility for implementing such programs and 

educating the community about them (Rec 114); and 

 (f)  corrective services authorities should ensure that ATSI offenders are 

not denied opportunities for probation and parole because of the lack 

of infrastructure or staff to monitor such orders (Rec 119). 

29–3 Federal sentencing legislation should require a suitably qualified interpreter 

to be provided to a federal offender in all proceedings related to sentencing 

unless the court is satisfied that the offender can understand and speak the 

English language sufficiently to enable the offender to follow and participate 

in those proceedings. The costs of the interpreter should be borne by the 

Commonwealth. 

29–4 Federal sentencing legislation should facilitate access by federal offenders to 

state or territory drug courts in appropriate circumstances. In particular, 

federal sentencing legislation should: 

 (a)  provide that the orders that can be made by a drug court are prescribed 

‗additional sentencing alternatives‘ for federal offenders; and 

 (b)  specify any federal offences or categories of federal offences for 

which such orders cannot be made. 

30.   Corporations 

30–1 Federal sentencing legislation should include the following sentencing 

options for corporations that have committed a federal offence: 

 (a)  orders disqualifying the corporation from undertaking specified 

commercial activities; 

 (b)  orders requiring the corporation to take corrective action within the 

organisation, such as internal disciplinary action or organisational 

reform; 

 (c)  orders requiring the corporation to undertake activities for the benefit 

of the community; 

 (d)  orders requiring the corporation to publicise its offending conduct; 

and 

 (e)  orders dissolving the corporation. 
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30–2 Federal sentencing legislation should state that a court, when sentencing a 

corporation, must consider any factor that is relevant to sentencing and 

known to the court. These factors may include any of the following matters 

to the extent that they are applicable: 

 (a)  the type, size, financial circumstances and internal culture of the 

corporation; 

 (b)  the existence or absence of an effective compliance program designed 

to prevent and detect criminal conduct; 

 (c)  whether the corporation ceased the unlawful conduct voluntarily and 

promptly upon discovery of the offence; 

 (d)  the extent to which the offence or its consequences could be foreseen; 

and 

 (e)  the effect of the sentence on third parties. 

30–3 Federal sentencing legislation should empower a court, in sentencing a 

corporation for a federal offence, to require the attendance of any officer of 

the corporation at any stage of the sentencing proceedings. 
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Background to the Inquiry 

1.1 On 12 July 2004, the Attorney-General of Australia asked the Australian Law 

Reform Commission (ALRC) to conduct a review of Part IB of the Crimes Act 1914 

(Cth) with respect to the sentencing, imprisonment, administration and release of 

federal offenders. 

1.2 The ALRC previously conducted an inquiry into the sentencing of federal 

offenders. That inquiry commenced in 1978 and resulted in a number of papers and 

interim reports, culminating in 1988 with the final report, Sentencing (ALRC 44).
1
 

1.3 ALRC 44 was tabled in Parliament in August 1988. Following consideration of 

the report, the Australian Government introduced the Crimes Legislation Amendment 

Bill (No 2) 1989 (Cth) which, once passed, inserted Part IB into the Crimes Act. The 

Bill—which was the first major reform of federal sentencing legislation in over 20 

years—was intended to ensure that federal sentencing legislation was fair and 

effective, and gave the community confidence in the criminal justice system.
2
 It 

implemented selected parts of ALRC 44, but in a number of respects diverged from or 

failed to implement the ALRC‘s recommendations. 
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1.4 The Second Reading Speech to the Bill noted that it had been the policy of 

successive Australian Governments to maintain parity in the treatment of federal 

offenders and state or territory offenders within any one jurisdiction. However, 

frequent changes to state and territory sentencing legislation (particularly with respect 

to non-parole periods and remissions) had resulted in greater use of administrative 

measures to ensure that federal offenders were not disadvantaged because of the 

jurisdiction in which they were sentenced. The amendments introduced in 1989 were 

intended to establish a greater degree of certainty in sentencing federal offenders by 

providing a separate federal scheme for setting non-parole periods and by providing 

that remissions available to reduce non-parole periods in some states would not apply 

to federal offenders. 

1.5 Part IB has been the focus of a number of criticisms. At a general level it has 

been said that Part IB: is unclear about whether it intends to achieve greater equality of 

treatment between federal offenders serving sentences in different states and territories; 

is complex and ambiguous; and omits any detailed reference to the aims and purposes 

of sentencing. Specific provisions have been variously criticised for their complexity, 

poor drafting, inflexibility, lack of sufficient scope or because they lead to undesirable 

practical outcomes.
3
 In 1991, the Gibbs Committee, which reviewed aspects of federal 

criminal law, made several recommendations concerning Part IB, including that it be 

reviewed within three years of its commencement.
4
 

1.6 Part IB has been the subject of some amendment since 1989 but there has been 

no major review since its introduction. An internal review of Part IB was commenced 

by the Attorney-General‘s Department (AGD) in the 1990s. However, in order to 

ensure a full review of all of the issues, the Attorney-General decided that the ALRC 

would be better placed to conduct a comprehensive review. 

Scope of the Inquiry 

Terms of Reference 

1.7 The Terms of Reference require the ALRC to examine Part IB and report on 

whether the legislation is appropriate, effective and efficient and what, if any, changes 

are desirable. In carrying out its review, the ALRC is required to have particular regard 

to: 

 the changing nature and scope of federal offences; 

 whether equality in sentencing of federal offenders should be maintained 

between federal offenders serving sentences in different states and territories, or 

between offenders within the same state and territory, regardless of whether they 

are state, territory or federal offenders; 

 the relatively small number of federal offenders compared with the number of 

state and territory offenders; and 
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 whether there are effective sentencing and administrative regimes in Australia or 

overseas, including alternative sentencing options, that would be appropriate for 

adoption or adaptation by the Commonwealth. 

1.8 The Terms of Reference limit the ALRC‘s Inquiry to a consideration of federal 

offenders. Material on state and territory offenders has been examined for the purposes 

of comparison, and also in relation to joint offenders, but it has not been the focus of 

the Inquiry. However, the ALRC has considered the interaction between federal 

sentencing law and state and territory sentencing law where this impacts on the 

sentencing and administration of federal offenders. 

Matters outside the Inquiry 

1.9 The scope of the ALRC‘s Inquiry is limited both by its formal Terms of 

Reference and by the practical necessity of demarcating a work program that is 

coherent and achievable in the time allowed for reporting. At various stages, the ALRC 

has brushed up against issues that are related, even if peripherally, to the core subject 

matter of the Inquiry, and decisions have had to be made about whether to pursue 

them. 

1.10 With these considerations in mind—and recalling that the focus of the Inquiry is 

the sentencing of federal offenders and the administration of their sentences—the 

Inquiry has not examined a range of issues that arise prior to sentencing or involve 

detention or punishment outside the criminal justice system. These issues include: 

 reform of substantive federal criminal law; 

 the penalty established by Parliament as the maximum penalty for an offence; 

 law enforcement and criminal trial process; 

 imposition of civil or administrative penalties or infringement notice schemes;
5
 

 the discipline and punishment of defence force personnel;
6
 and 

 administrative detention for migration or other purposes.
7
 

1.11 The exclusion of pre-sentence matters from the Inquiry extends to the issue of 

fitness to be tried, acquittal and summary disposition on the grounds of mental illness 

or intellectual disability. Although these matters are currently addressed in 

Divisions 6–8 of Part IB, the ALRC is of the view that it would not be appropriate to 

make recommendations about these preliminary issues of criminal procedure and 

criminal liability in the context of an inquiry about sentencing. However, the 
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importance of these issues is not in doubt. In Chapter 28 of this Discussion Paper the 

ALRC proposes that these issues be addressed as part of an independent inquiry into 

mental illness and intellectual disability in the federal criminal justice system. 

1.12 At the other end of the process, the ALRC has not investigated the conditions 

within state and territory correctional facilities, except to the extent that conditions 

have a bearing on the determination of sentence, or where disparity between states and 

territories in the rules applicable to federal offenders has a bearing on the 

administration of the federal sentence. 

Process of reform 

Advisory Committee 

1.13 It is standard operating procedure for the ALRC to establish an expert Advisory 

Committee to assist with the development of its inquiries. In this Inquiry, the Advisory 

Committee includes prosecutors and criminal defence lawyers, judicial officers from 

federal and state courts, academics with expertise in the area, and government officers 

from state and federal agencies with responsibilities for justice and corrections.
8
 

1.14 The Advisory Committee met on 21 September 2004 and 2 August 2005, and 

will meet again during the course of the Inquiry to provide advice and assistance to the 

ALRC. The Committee has particular value in helping the Inquiry to identify the key 

issues and determine priorities, as well as in providing quality assurance in the research 

and consultation effort. The Advisory Committee will also assist with the development 

of recommendations as the Inquiry progresses. However, ultimate responsibility for the 

Report and its recommendations remains with the Commissioners of the ALRC. 

Community consultation 

1.15 Under the terms of its constituting Act, the ALRC ‗may inform itself in any way 

it thinks fit‘ for the purposes of reviewing or considering anything that is the subject of 

an inquiry.
9
 One of the most important features of ALRC inquiries is the commitment 

to widespread community consultation.
10

 The nature and extent of this engagement are 

normally determined by the subject matter of the reference. 

1.16 The ALRC has developed a broad consultation strategy for this Inquiry, which 

has encouraged participation from a wide spectrum of stakeholders. To date, the ALRC 

has held more than 60 consultations involving many hundreds of people and spanning 

diverse stakeholders: prosecution agencies; criminal defence lawyers; judicial officers; 

government regulators; legal professional associations; legal aid bodies; prisoners‘ 

rights groups; victims‘ rights groups; mental health organisations; data collection 

agencies; judicial education bodies; corrections authorities; independent corrections 

inspectorates; parole boards and academics. A full list of consultations is set out in 

Appendix 3. 
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1.17 The ALRC‘s commitment to widespread community consultation also has a 

geographic dimension. Although the ALRC is based in Sydney, in recognition of the 

national character of the Commission, consultations have been conducted in every state 

and territory capital in Australia. 

Written submissions 

1.18 The Inquiry has strongly encouraged interested persons and organisations to 

make written submissions to help advance the policy-making process. Nearly all 

submissions received to date have been in response to Issues Paper 29, Sentencing of 

Federal Offenders (IP 29), addressing the issues and questions specifically raised in 

that paper. 

1.19 To date, 52 written submissions have been received. The submissions vary 

substantially in size and style, ranging from short notes written by individuals 

providing personal views, to large, well-researched documents prepared by 

government departments and agencies, professional associations and individual 

researchers. From the outset, the Inquiry was aware that some of the information in 

submissions might have personal sensitivity and the ALRC left open the possibility of 

receiving submissions in confidence. Of the 52 submissions received, only four have 

been designated as confidential, all from past or current prisoners or their families. 

1.20 With the release of this Discussion Paper, the ALRC once again invites 

individuals and organisations to make submissions to the Inquiry prior to the release of 

the final Report. There is no specified format for submissions. The Inquiry will 

gratefully accept anything from handwritten notes and emailed dot-points, to detailed 

commentary on federal sentencing issues. Details about making a submission may be 

found at the front of this Discussion Paper. 

In order to be considered for use in the final Report, submissions addressing 

the proposals in this Discussion Paper must reach the ALRC no later than 

Tuesday, 20 December 2005. Details about how to make a submission are set 

out at the front of this publication. 

Timeframe 

1.21 Under the Terms of Reference, the ALRC is required to report to the Attorney-

General by 31 January 2006.
11

 The ALRC‘s usual operating procedure is to produce 

two community consultation papers—an Issues Paper and a Discussion Paper—prior to 

producing the final Report. 



12 Sentencing of Federal Offenders  

1.22 IP 29 was released in January 2005 and sought to identify the main issues 

relevant to the Inquiry, provide background information, and encourage informed 

public participation. 

1.23 This Discussion Paper differs from the Issues Paper in that it contains a more 

detailed treatment of the subject matter, as well as specific proposals for reform. The 

Discussion Paper is available free of charge in hard copy from the ALRC, and may be 

downloaded free of charge from the ALRC‘s website. 

1.24 It is important to note that these proposals do not represent the final 

recommendations of the Inquiry. It is not uncommon in ALRC inquiries for there to be 

significant changes of approach between the Discussion Paper and the final Report. If 

there are passages in this paper that appear to imply that definitive conclusions have 

already been drawn about the final recommendations, this is unintended and not meant 

to inhibit full and open discussion of policy choices before the Inquiry‘s program of 

research and consultation is completed. 

1.25 As mentioned above, the ALRC‘s final Report is due to be presented to the 

Attorney-General by 31 January 2006. Once tabled in Parliament, the Report becomes 

a public document.
12

 The final Report will not be a self-executing document—the 

Inquiry provides recommendations about the best way to proceed but implementation 

is a matter for others.
13

 

1.26 In recent reports, the ALRC‘s approach to law reform has involved a mix of 

strategies including: legislation and subordinate regulations, official standards and 

codes of practice, industry and professional guidelines, education and training 

programs, and so on. Although the final Report will be presented to the Attorney-

General, it is likely that some of its recommendations will be directed to other 

government and non-government agencies. 

Special features of the Inquiry 

1.27 The ALRC‘s processes in conducting the Inquiry have been described in general 

terms above. However, there are two features of the current Inquiry that deserve 

special mention: the ALRC‘s collaboration with other agencies in relation to the 

provision and analysis of data, and the participation of federal offenders. 

Collaboration with other agencies 

1.28 In 1988, ALRC 44 remarked that there was little published information about 

the number and characteristics of federal offenders and that many studies undertaken in 

respect of offenders in the states and territories did not distinguish between federal and 

non-federal offenders.
14

 It is an unfortunate but telling fact that little has changed in the 

intervening years. It is still difficult to locate publicly available data on persons who 

are prosecuted or sentenced under federal legislation, and this Discussion Paper again 

makes a number of proposals designed to redress this shortfall. 
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1.29 Nevertheless, the ALRC considers it to be of utmost importance that its 

proposals have a sound evidential basis—to the extent that available data allows. To 

this end, the ALRC has collaborated with two federal agencies to provide and analyse 

data on federal offenders. 

1.30 The Australian Institute of Criminology (AIC) analysed snapshot data on the 

695 federal prisoners held in custody on 13 December 2004. The information was 

made available by the AGD in de-identified form from its case management database 

on the sentences of federal prisoners. That database relates to prisoners, not offenders, 

and does not record a large number of variables. Yet interesting trends emerged when 

those data were compared with data on state and territory prisoners published by the 

Australian Bureau of Statistics. The results of the AIC‘s analysis are reproduced in 

Appendix 1 and are incorporated elsewhere in this Discussion Paper when relevant. 

The ALRC would like to record its special thanks to the Director of the AIC, Dr Toni 

Makkai, and research analyst, Matthew Willis, for their substantial efforts in 

undertaking this work. 

1.31 The second collaboration was with the Commonwealth Director of Public 

Prosecutions (CDPP). The CDPP collects a significant amount of information about 

federal offences and federal offenders, which it stores in an in-house electronic 

database. Prosecutors draw on this sentencing information when making submissions 

to courts on sentence, but it is otherwise not publicly available. 

1.32 In May 2005, the CDPP agreed to provide the ALRC with de-identified 

information from its database in relation to federal drug offences and fraud offences 

prosecuted by the CDPP over the five-year period 2000–2004. The AIC has agreed to 

analyse this much richer data set for the final Report. In the meantime, the CDPP has 

responded to numerous requests from the ALRC for specific data in relation to appeals, 

joint matters, young offenders and mental health, and these data are also referred to in 

this Discussion Paper where relevant. The ALRC would like to thank James Carter, 

Anthony Henry, Karen Twigg, Damien Sturgeon and Maggie McEwan for their 

generosity in sharing and analysing the CDPP‘s data. 

Involvement of federal offenders 

1.33 The other special feature of this Inquiry has been the efforts made to invite 

comments from federal offenders themselves. The ALRC produced a brochure in late 

2004, which it sought to distribute to all federal offenders in Australia. The brochure 

provided general information about the Inquiry and invited federal offenders to register 

their interest via a reply-paid form and to make submissions. It was made clear that the 

ALRC could not provide legal advice or assistance in individual cases. 

1.34 The process of distributing the brochure was as revealing about the nature of the 

federal criminal justice system as any consultation or submission. In the absence of a 
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centralised agency with ready access to federal offenders, the ALRC was required to 

write to the Department of Corrective Services in each jurisdiction, seeking its 

cooperation in distributing the brochure. Since the AGD does not hold information 

about federal offenders other than prisoners, it was also necessary to ask each state and 

territory for an estimate of the number of federal offenders serving non-custodial 

sentences, such as community service orders, in its jurisdiction. In many jurisdictions 

precise figures were not available, and even estimates required a bit of spadework. In 

the result, the brochures were distributed by the various departments to nearly 2,000 

federal offenders, but the process took over four months, with one state being 

particularly tardy. 

1.35 The response to the brochure was encouraging. The ALRC received 214 reply-

paid forms, the large majority from prisoners. Many forms identified concerns about 

the lack of information about parole, transfer to another jurisdiction, and even the 

content of relevant federal legislation. All who responded were sent a hard copy of the 

Issues Paper and were invited again to make a submission. The ALRC subsequently 

received 11 submissions from federal offenders, some of which are confidential. These 

submissions provide unique insights into the way some federal offenders experience 

the sentencing process, and they are cited in this Discussion Paper when relevant. 

The context of federal sentencing 

1.36 The federal criminal justice system has many features that distinguish it from 

the criminal justice systems of the states and territories. In IP 29, the ALRC gave 

considerable attention to these features and their implications for the sentencing and 

administration of federal offenders.
15

 It is worth recalling the principal features of the 

federal system here because they have significant bearing on the ALRC‘s task in 

reviewing Part IB of the Crimes Act. 

 Federal criminal law is closely allied to areas of federal constitutional 

responsibility. Its subject matter—social security fraud, tax fraud, illegal drug 

importation, illegal fishing and migration matters, to name a few—is often quite 

different from state and territory criminal law. 

 Federal offences are sometimes described as ‗victimless‘ in the sense that the 

injury is often directed not to an identifiable individual but to the 

Commonwealth as a polity. However, the type of conduct that attracts federal 

criminal penalties is expanding to include areas that affect individuals very 

directly—such as terrorism, people smuggling, child sex tourism and sexual 

slavery. 

 Federal offence provisions overwhelmingly provide for just two types of 

sentencing option—fines and imprisonment. However, many other sentencing 

options available in the states and territories—such as community service 

orders, periodic detention and home detention—are picked up by the Crimes Act 
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and applied to the sentencing of federal offenders. One consequence is that the 

options available for sentencing federal offenders vary across Australia. 

 Federal prosecutions are undertaken predominantly by the CDPP (over 9,000 

charges in 2003–04), but other federal agencies such as the Australian Securities 

and Investments Commission and the Australian Taxation Office conduct their 

own prosecutions for minor offences. State and territory authorities occasionally 

prosecute federal offences in connection with more substantial charges in 

relation to state or territory law. 

 The vast bulk of federal prosecution activity relates to less serious criminal 

offences and is dealt with summarily (91 per cent). A high proportion of federal 

offenders plead guilty: in 2003–04, 97 per cent of those convicted of summary 

offences did so, as did 86 per cent of those convicted of indictable offences. 

 The number of federal prisoners is relatively small—there were only 695 federal 

prisoners in custody on 13 December 2004, or less than three per cent of the 

total Australian prison population. Of these, 87 percent were male and 13 per 

cent were female. The majority (54 per cent) were located in New South Wales. 

 There is wide variation in the number of federal prisoners by type of offence. 

The bulk of federal prisoners (67 per cent in 2004) are convicted of drug 

importation offences, and a significant proportion of the remainder are convicted 

of various fraud and dishonesty offences. There are also important local 

variations in federal crime: fisheries and migration offences are highly localised 

in Western Australia and the Northern Territory, while social security offenders 

serving prison terms are over-represented in Queensland. 

1.37 Finally, in addition to these special federal features, the ALRC has been 

cognisant of the extensive reforms of sentencing law and policy that have taken place 

in the states and territories over the past 15 years. These changes, which were 

discussed in IP 29 in more detail,
16

 include: 

 shifts in community attitudes about the objectives of criminal law and the value 

of punishment; 

 the increasing media focus on law and order, with its frequent focus on 

escalating the severity of penalties; 

 the impact of victims‘ groups on sentencing reforms, including greater use of 

victim impact statements and more options for ordering offenders to make 

reparation; 
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 attempts to seek greater consistency in sentencing through mandatory 

sentencing, grid sentencing and guideline judgments; 

 the development of restorative justice initiatives, with their emphasis on 

repairing the harms and ruptured social bonds caused by crime; and 

 the development of specialist courts with a focus on the rehabilitation of 

offenders, particularly in relation to Indigenous offenders and offenders with a 

drug addiction. 

1.38 The impact of these and other developments can be seen throughout this 

Discussion Paper both in the accounts given of state and territory sentencing practices 

and in the proposals put forward for reform of federal sentencing law. 

Organisation of this Discussion Paper 

1.39 The Discussion Paper is organised into eight Parts. The introductory part 

outlines the main criticisms of Part IB of the Crimes Act and proposes a new federal 

sentencing Act that is distinct from both the federal provisions dealing with criminal 

procedure and those dealing with substantive criminal law. Part A also addresses issues 

of equality in the treatment of federal offenders. The ALRC believes that equality is a 

worthy goal for the federal criminal justice system to pursue, but it is not an absolute. 

Accordingly, a ‗one size fits all‘ approach is neither desirable nor achievable. 

Chapter 3 outlines the ways in which equality is best pursued at different stages of the 

federal sentencing process, and the details are found in later chapters. 

1.40 Part B examines the manner in which a federal sentence is determined, and 

seeks to provide greater clarity for prosecutors, defence lawyers and judicial officers. 

The ALRC concludes that federal sentencing legislation should expressly state the 

purposes for which a sentence may be imposed; the principles that should be applied in 

determining a sentence; and the factors a court must consider in determining a 

sentence. Those factors include both traditional sentencing factors (namely, those 

related to the individual circumstances of the offence, the offender, and the victim) and 

factors that promote the administration of the federal criminal justice system. Part B 

also examines the sentencing options available in sentencing federal offenders, and 

ancillary orders for restitution or compensation of victims. 

1.41 Part C considers a range of issues that may arise in the sentencing of federal 

offenders. These include the manner in which the non-parole period is set, the date on 

which a federal sentence commences, and the credit to be given for pre-sentence 

custody or detention in connection with the offence. Other issues addressed in this Part 

include: the discount that may be given to an offender for pleading guilty to the offence 

or for cooperating with law enforcement authorities, the circumstances in which a 

federal offender may receive remissions on his or her sentence, and sentencing for 

multiple offences. 
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1.42 Part D moves into different territory by examining a range of procedural and 

evidential issues in sentencing. The ALRC makes a number of proposals designed to 

improve the fairness of a sentencing hearing, addressing issues such as the offender‘s 

presence during sentencing, the court‘s explanation of sentence, and the provision of 

legal representation. The ALRC considers that the manner in which a court is informed 

about matters relevant to passing a sentence could be improved, especially in relation 

to pre-sentence reports and victim impact statements. The ALRC also proposes a new 

sentence indication scheme, which, with appropriate safeguards, is designed to 

encourage guilty defendants to plead guilty by indicating the likely sentencing outcome 

prior to the plea. 

1.43 Part E considers the circumstances in which a sentence may need to be 

reconsidered after it has been imposed. The ALRC rejects a broad power to re-sentence 

an offender because of changes in circumstance arising after sentencing, since this 

would jeopardise the finality of the sentencing process. However, the ALRC believes 

that there should be an express power to re-sentence an offender who promised to 

cooperate with authorities and failed to do so, and a power to correct ‗slip errors‘ in 

sentencing, which surprisingly is absent from Part IB of the Crimes Act. This Part also 

considers breach of federal sentencing orders and seeks to ameliorate the difficulties 

faced by state and territory authorities in dealing with breaches by federal offenders—

difficulties not faced in relation to state and territory offenders. 

1.44 Part F proposes a number of important reforms to promote better sentencing of 

federal offenders across Australia. Because the number of federal prosecutions is small 

in comparison with the number of state and territory prosecutions, state and territory 

judicial officers have less opportunity to gain experience in applying the unique regime 

for sentencing federal offenders. The ALRC proposes that state and territory courts 

promote specialisation in the hearing and determination of federal criminal matters, to 

the extent practicable. Significantly, it is also proposed that the original jurisdiction of 

the Federal Court of Australia be expanded to include concurrent jurisdiction in 

relation to nominated federal offences whose subject matter is closely allied to the 

existing civil jurisdiction of the Court, such as in the areas of taxation, trade practices 

and corporations law. Part F proposes a number of other measures to promote better 

sentencing, including: the giving of reasons for federal sentencing decisions; the 

provision by prosecutors of practical assistance to the courts; and the further education 

and training of judicial officers and others involved in the federal criminal justice 

system. 

1.45 Promoting consistency in the sentencing of federal offenders across jurisdictions 

is a key feature of the Inquiry. Having considered the available evidence of 

inconsistency, the ALRC believes that there is a significant structural weakness in the 

channels of appeal in federal criminal matters. At present, federal criminal appeals go 

to state and territory courts of appeal or courts of criminal appeal, but no court other 
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than the High Court has the overarching function of developing federal sentencing law 

for the whole of Australia. Part F proposes that the Federal Court be given exclusive 

appellate jurisdiction in federal criminal matters. At a more prosaic level, Part F also 

proposes the development of a database on federal sentences for use by judicial 

officers as a practical tool in promoting consistency in federal sentencing. 

1.46 Part G considers the administration of federal sentences and the release of 

federal offenders into the community on parole, which are formal responsibilities of 

the AGD. Yet, because federal offenders serve custodial sentences in state and territory 

correctional facilities, they have little federal visibility until such time as they become 

eligible for release. The ALRC believes that the Australian Government should play a 

more active role in relation to the administration of the sentences of federal offenders, 

whether they are serving custodial or non-custodial sentences. Part G proposes the 

establishment of an Office for the Management of Federal Offenders, with a broad 

range of responsibilities to monitor, advise and liaise. In addition, the ALRC proposes 

the establishment of a Federal Parole Board to make parole decisions about federal 

offenders. Federal offenders are unique in Australia in having their parole decisions 

determined by a ministerial delegate within a government department rather than by an 

independent board with broad-based expert and community membership. 

1.47 Finally, Part H addresses the concerns of special categories of federal offenders 

who are often the most vulnerable and disadvantaged in the federal criminal justice 

system: young offenders; those with a mental illness or intellectual disability; women; 

offenders from culturally or linguistically diverse backgrounds; and those with drug or 

gambling addictions. It has been difficult to address the broad concerns that have been 

raised in relation to these categories of offenders within this Inquiry. For example, the 

intersection between the criminal justice system and the mental health system has been 

an enduring problem that involves issues far broader than sentencing, including the 

adequacy of service provision and the interaction between federal and state regimes.
17

 

Part H addresses a range of concerns with respect to these special categories of federal 

offenders but there is clearly scope for further review and reform. 

                                                        

1 Australian Law Reform Commission, Sentencing, ALRC 44 (1988). 
2 Commonwealth, Parliamentary Debates, House of Representatives, 5 October 1989, 1602 (R Brown—

Minister for Land Transport and Shipping Support). 
3 See further Ch 2. 
4 H Gibbs, R Watson and A Menzies, Review of Commonwealth Criminal Law: Fifth Interim Report 

(1991) Attorney-General‘s Department, [11.11], [12.59]. 
5 These issues were dealt with in detail in Australian Law Reform Commission, Principled Regulation: 

Federal Civil and Administrative Penalties in Australia, ALRC 95 (2002). 
6 Section 72 of the Defence Force Discipline Act 1982 (Cth) expressly applies some provisions of pt IB to 

the proceedings of a service tribunal that imposes a punishment of imprisonment. Any reforms resulting 

from this Inquiry will therefore have a flow-on effect on the military disciplinary system. However, the 

impact of any such changes, and any further reforms to the military disciplinary system itself, are the 

proper subject for a separate inquiry. 
7 However, administrative detention in connection with a criminal offence may have a bearing on 

sentencing in so far as an offender should be given credit for time in detention. This matter, and related 

issues, are discussed in Chs 6 and 10. 
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Commission Act 1996 (Cth) s 23. 
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Location of federal sentencing provisions 

Should legislative provisions for the sentencing, administration and release of 

federal offenders be relocated to a separate federal sentencing Act? If the 

provisions are to remain in the Crimes Act 1914 (Cth) should they be 

consolidated and relocated to reflect better the chronology of investigation, 

prosecution, adjudication and sentencing of federal offenders? [IP 29, Q6–3] 

Background 

2.1 Federal sentencing provisions are currently dispersed throughout the Crimes Act 

1914 (Cth) rather than being consolidated. While federal sentencing provisions are 

located primarily in Part IB of the Crimes Act, there are sections relevant to sentencing 

in Part IA of the Act—dealing with penalty units, conversion of penalties, punishment 

for offences under two or more laws, the sentencing consequences of proceeding 

summarily on certain indictable offences, and imposing sentences for multiple 

offences.
18

 There are also sections in other parts of the Crimes Act that are relevant to 

the administration and release of federal offenders.
19
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2.2 The Crimes Act deals with a wide range of subjects including search warrants, 

powers of arrest, controlled operations, assumed identities, the investigation of 

Commonwealth offences, forensic procedures, and the protection of children in 

proceedings for sexual offences. A portion of the Crimes Act also sets out a number of 

federal criminal offences, including offences against the government, offences against 

the administration of justice, offences relating to postal services and 

telecommunications, unauthorised disclosure of official secrets, child sex tourism and 

piracy. The structure of the Crimes Act does not reflect the chronology of investigation, 

prosecution, adjudication and sentencing of federal offenders. For example, Part IB, 

which deals with sentencing, precedes Part IC, which deals with the investigation of 

Commonwealth offences. 

2.3 By contrast, the sentencing laws of most states and territories are contained in a 

separate sentencing Act.
20

 The Australian Capital Territory (ACT), whose sentencing 

provisions are currently contained in the Crimes Act 1900 (ACT), is also moving 

towards enacting a separate sentencing Act.
21

 There is also precedent in overseas 

jurisdictions for having a separate sentencing Act.
22

 Most states and territories have 

separate legislation dealing with sentencing and the administration of sentences, 

respectively.
23

 

Options for reform 

2.4 The ALRC has identified three options for reform. The first is to consolidate the 

sentencing provisions within the Crimes Act, and relocate them within the Crimes Act 

so that the Act better reflects the chronology of investigation, prosecution, adjudication 

and sentencing of federal offenders. The second option is to enact a separate federal 

sentencing Act that deals with the sentencing, administration and release of federal 

offenders. The third option is to enact two new pieces of legislation—a federal 

sentencing Act and a separate Act dealing with the administration and release of 

federal offenders. 

2.5 The enactment of a separate federal sentencing Act received widespread support 

from a variety of stakeholders in consultations and submissions. These stakeholders 

included academics, judicial officers, prosecutors, defence lawyers, government 

departments and federal offenders.
24

 There was less support expressed in consultations 

and submissions for the consolidation of sentencing provisions within the framework 

of the Crimes Act. The Attorney-General‘s Department submitted that it was broadly 

supportive of a restructure of Part IB, whether within the confines of the Crimes Act or 

a new sentencing law.
25

 

2.6 The Commonwealth Director of Public Prosecutions (CDPP) submitted that 

there was a need for a new sentencing regime for federal offenders and this would be 

best achieved by the enactment of provisions in a federal sentencing Act. It expressed 
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the view that it would be very difficult to address the problems with Part IB of the 

Crimes Act by amending existing provisions.
26

 

2.7 The Criminal Bar Association of Victoria submitted that a separate sentencing 

Act: 

would give effect to the reality that sentencing has become a complex process and has 

created its own jurisprudence. The sentencing of offenders is a highly important 

process in the criminal justice system. Accordingly the legislation that impacts on this 

process should give recognition to the importance of that process.27 

2.8 In its view, the fact that many provisions relating to substantive offences have 

been moved from the Crimes Act to the Criminal Code 1995 (Cth) creates a logical and 

timely opportunity for federal sentencing provisions to be moved from the Crimes Act. 

The Criminal Bar Association of Victoria submitted that the Criminal Code will 

develop its own jurisprudence and litigation, and that the enactment of separate 

legislation for the sentencing of federal offenders would assist in ensuring that issues 

relating to federal sentencing do not become enmeshed within Criminal Code 

litigation.
28

 

2.9 Associate Professor John Willis supported the relocation of those provisions of 

Part IA of the Crimes Act that are relevant to sentencing to a new federal sentencing 

Act. He expressed the view that even if this led to some repetition of legislative 

provisions, such as the meaning of a penalty unit, that posed no real problem.
29

 

2.10 Other reasons given in support of a separate Act were that it would make federal 

sentencing provisions more accessible,
30

 and would hopefully lead to a clearer and 

more logical set of provisions.
31

 

2.11 The Legal Aid Commission of New South Wales expressly supported the 

enactment of two pieces of federal legislation, dealing separately with sentencing and 

the administration of federal sentences,
32

 while Queensland Legal Aid expressed the 

view that it was desirable to have provisions about sentencing and administration of 

sentences in one Act, and that the location of such provisions in different Acts in 

Queensland causes difficulties.
33

 

ALRC’s views 

2.12 In 1980 the ALRC recommended that all general provisions on sentencing and 

punishment should be consolidated in a single Commonwealth statute.
34

 The ALRC 

remains of this view, having regard to the considerable support in consultations and 

submissions for the enactment of a new federal sentencing Act; and the fact that this 

approach is consistent with the approach taken, or soon to be taken, in all states and 

territories. The ALRC considers that consolidating and relocating the legislative 

provisions for the sentencing, administration and release of federal offenders to a 

separate federal sentencing Act would give those provisions a heightened profile, 

increase the transparency and potential accessibility of the provisions, and emphasise 
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to state and territory judicial officers that a separate sentencing regime applies to 

federal offenders. 

2.13 At this stage, the ALRC is not convinced of the need for a separate federal Act 

dealing exclusively with the administration of federal sentences. The case for separate 

state and territory legislation dealing with administration of sentences is more 

compelling than the case for separate federal legislation in this area because states and 

territories provide a range of corrective services and facilities to federal, state and 

territory offenders, including accommodating all offenders sentenced to imprisonment 

and supervising all offenders sentenced to alternative sentencing options. Many of the 

issues covered in such state and territory legislation—including correctional centre 

discipline, segregated and protected custody, and administration of periodic and home 

detention orders—would not be the subject of federal legislation. However, the ALRC 

would be interested in hearing any further views on whether there should be a separate 

federal Act dealing with the administration and release of federal offenders. 

Proposal 2-1 The Australian Parliament should enact a separate federal 

sentencing Act, which incorporates those provisions of the Crimes Act 1914 

(Cth) that deal with the sentencing, administration and release of federal 

offenders. Provisions currently located in Parts I, IA, IB, III and VIIC of the 

Crimes Act that are relevant to the sentencing, administration and release of 

federal offenders should be consolidated within the federal sentencing Act. 

General criticisms of Part IB 

Should Part IB of the Crimes Act be redrafted to make the structure clearer and 

more logical, and the language simpler and more consistent? If so, how should 

this be achieved? [IP 29, Q6–1]. 

Background 

Drafting complexity 

2.14 The drafting, structure, and language of Part IB of the Crimes Act has been the 

subject of much judicial criticism.
35

 The drafting of Part IB has been described as too 

complex. The legislation has been criticised for its lack of clarity and its ambiguity.
36

 

Its provisions have been criticised as ‗internally inconsistent‘,
37

 ‗convoluted‘ and 

‗confusing‘,
38

 ‗opaque‘ and ‗unnecessarily time consuming‘,
39

 ‗complicated‘ and 

‗unnecessarily detailed‘,
40

 ‗a legislative jungle‘ and ‗labyrinthine‘.
41
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2.15 In R v Paull Hunt J stated: 

I intend no disrespect when I suggest that this legislative scheme for sentencing 

federal offenders, despite the recency of its introduction, is very much in need of 

urgent reconsideration. … 

This unnecessarily complicated and opaque legislation [has created difficulties]. … At 

the present time, the question of sentence will take longer to deal with in the average 

trial than the question of guilt itself.42 

Illogical structure 

2.16 In addition to the fact that sections relating to sentencing are dispersed 

throughout the Crimes Act, subjects within Part IB are dealt with in a disjointed 

manner. The order of provisions in Part IB does not reflect the chronology of 

sentencing, administration and release of federal offenders. The positioning of 

Divisions 6 to 8—which deal with issues of mental illness unrelated to sentencing—

appears to disrupt the flow of provisions in relation to sentencing generally. There is no 

chronological grouping of provisions that are to be considered by a court at the time of 

sentencing, nor of those that are relevant after sentencing.
43

 For example, the 

sentencing options of discharging an offender without proceeding to conviction, or 

conditionally releasing an offender after conviction, appear in Part IB after provisions 

dealing with the release of an offender on parole or licence. However, the latter issues 

are clearly post-sentencing issues. Other provisions are housed in Divisions to which 

they bear no obvious connection. For example, the provisions dealing with alternative 

sentencing options available under state and territory law
44

 and the consequences of 

breaching such an alternative sentencing option
45

 are oddly placed within Division 5, 

which is headed ‗Conditional release on parole or licence‘. 

Archaic language and inconsistent terminology 

2.17 Criticisms have also been made of the language in Part IB. Specifically, use of 

the terminology ‗hard labour‘,
46

 ‗recognizance‘
47

 and ‗recognizance release order‘
48

 

has been criticised on the basis that they are archaic terms. 

2.18 Some terminology in the Act is not used in a consistent manner. One example is 

the use of the phrase ‗the court‘ in the provisions dealing with mental illness and 

fitness to be tried. The High Court has noted that some of the references in the Act to 

‗the court‘ relate to the jury, while others relate to the judge.
49

 

2.19 There is also inconsistent use of language relating to definitions in the Crimes 

Act. Section 3 of the Act provides that a ‗Commonwealth offence‘, ‗except in Part IC 

means an offence against a law of the Commonwealth‘. Section 16 similarly defines a 

‗federal offence‘ as ‗an offence against the law of the Commonwealth.‘ It is odd that 

different terms are used to describe the same concept. 

2.20 Some provisions in Part IB do not make use of defined terms consistently. For 

example, even though ‗federal offence‘ is defined for the purpose of Part IB, s 20C 

refers to a child or young person charged with or convicted of ‗an offence against a law 



 2. A Federal Sentencing Act 25 

 

of the Commonwealth‘. The drafting could be simplified if the section referred to ‗a 

child or young person charged with or convicted of a federal offence‘. There are other 

examples of this.
50

 

Issues and problems 

2.21 In practice, Part IB has caused considerable difficulties in sentencing federal 

offenders.
51

 Views expressed in consultations and submissions endorsed the criticisms 

of the drafting, structure and language of Part IB
52

 and supported a redrafting of federal 

sentencing provisions with a clearer and more logical structure, simpler language, and 

internally consistent terminology.
53

 There was support for using plain English in the 

drafting of federal sentencing provisions
54

 and for discarding archaic terminology.
55

 

The Criminal Bar Association of Victoria submitted that the term ‗non-parole period‘ 

should be replaced with the simpler language of a ‗minimum term‘.
56

 Defence 

practitioners and federal offenders stated that many people, including offenders and 

their lawyers, did not understand what a recognizance release order was.
57

 

2.22 It was submitted that the federal sentencing provisions should show clarity, 

order and flexibility.
58

 The sentencing Acts of other jurisdictions, especially Victoria, 

were suggested as appropriate models for federal sentencing provisions.
59

 The view 

was also expressed in consultations and submissions that there was a need to simplify 

the complex numbering of federal sentencing provisions by labelling sections with 

simple integers, rather than with integers followed by one or more letters of the 

alphabet.
60

 

2.23 A problem area that was identified in consultations and submissions was the 

unnecessary divergence of language between federal sentencing provisions and state 

and territory sentencing provisions.
61

 The Criminal Bar Association of Victoria 

submitted that the terminology of federal sentencing provisions should be, as far as 

possible, consistent with that used in state provisions. It submitted, for example, that 

federal sentencing provisions should adopt the terms ‗suspended sentence‘ and 

‗concurrent‘ and ‗cumulative‘ sentences, as used in state sentencing legislation.
62

 Frost 

v The Queen
63

 demonstrated the difficulty caused by inconsistent terminology in 

interpreting a state provision in relation to remissions to see if it was picked up and 

applied under Part IB of the Crimes Act. The difficulty arose because Tasmanian 

sentencing legislation used the term ‗suspended sentence‘ while Part IB used the term 

‗recognizance release order‘. 

ALRC’s views 

2.24 Having regard to the strident judicial criticisms of Part IB and the difficulties 

experienced by legal practitioners and offenders in using and understanding it, the 

ALRC is of the view that federal sentencing legislation should be redrafted to make its 
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structure clearer and more logical, and the language and numbering simpler and 

internally consistent. 

2.25 Clearly structured legislation enhances accessibility for users of the legislation. 

As far as possible, legislative provisions that are concerned with similar subject matter 

should be located in close proximity. Provisions of general application, such as 

sentencing guidance, should precede specific provisions, and all provisions relating to 

each sentencing option should be grouped together. These principles were utilised in 

the drafting of the Sentencing Act 1991 (Vic).
64 

The order of provisions should also 

reflect the chronology of sentencing, administration and release. 

2.26 The ALRC agrees with the views expressed in consultations and submissions 

that the terminology used in federal sentencing legislation should, as far as possible, be 

consistent with terminology commonly used in state and territory sentencing 

legislation. State and territory judicial officers are generally less familiar with federal 

sentencing legislation than with the sentencing legislation of their own jurisdiction. 

Using consistent terminology across sentencing legislation would assist judicial 

officers and practitioners in applying and understanding federal sentencing legislation, 

and would minimise the potential for confusion and error. 

2.27 With this goal in mind, the ALRC proposes that federal sentencing terminology 

should, as far as possible, be consistent with terminology used in state and territory 

sentencing legislation. It also makes a specific proposal that the federal sentencing Act 

adopt the state and territory sentencing terminology of concurrent and consecutive 

sentences in relation to sentencing for multiple offences.
65

 The ALRC is also of the 

view that the term ‗recognizance release order‘ should be replaced with terminology 

that properly reflects the nature of the order, namely, a conditional suspended sentence. 

Most state and territory sentencing Acts use the term ‗suspended sentence‘
66

 rather 

than the term ‗recognizance release order‘. The ALRC notes that if the term ‗non-

parole period‘ were to be changed to ‗minimum term‘ this would not be consistent with 

the position in most jurisdictions. The term ‗non-parole period‘ is commonly used and 

understood in state and territory sentencing.
67

 Further, the phrase ‗minimum term‘ has 

potential to be confused with the concept of a minimum penalty. 

2.28 The archaic language of ‗recognizance‘ has been replaced in some state 

sentencing legislation with the term ‗bond‘,
68

 and the adoption of this terminology was 

suggested in consultations and submissions.
69

 However, in light of the ALRC‘s 

proposal to repeal the provision that allows a court to require a person to give security 

by way of recognizance when sentenced to a suspended sentence of imprisonment or 

when discharged without proceeding to conviction or conditionally released after 

conviction, there is no need to propose that the term ‗recognizance‘ be replaced with 

‗bond‘.
70

 Similarly, as the ALRC proposes that imprisonment with hard labour be 

abolished as a sentencing option, there is no need to propose specifically that the 

archaic language of ‗hard labour‘ be discarded.
71
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Proposal 2-2 Federal sentencing legislation should be redrafted to make 

its structure clearer and more logical, and the language and numbering simpler 

and internally consistent. The order of provisions should reflect the chronology 

of sentencing, administration and release. Principles of general application 

should precede specific provisions, and provisions relating to each sentencing 

option should be grouped together. 

Proposal 2-3 Federal sentencing terminology should, as far as possible, 

be consistent with terminology commonly used in state and territory sentencing 

legislation. In particular, the term ‗recognizance release order‘ should be 

replaced with terminology that reflects its nature as a conditional suspended 

sentence. 

General principles or detailed code? 

Should legislative provisions for the sentencing of federal offenders be detailed 

and prescriptive, or should they provide a broad framework supported by 

general principles? [IP 29, Q6–2]. 

Background 

2.29 At one end of the spectrum, Part IB contains some provisions that are quite 

lengthy and detailed. At the other end of the spectrum, Part IB is silent on a number of 

matters, including procedural and evidential issues in relation to the sentencing 

hearing. 

2.30 Legislation that provides a broad framework supported by general principles 

may have the benefit of allowing greater flexibility in the exercise of judicial discretion 

in individual matters, thereby increasing the scope for individualised justice. However, 

its application could result in wider divergences in the treatment of federal offenders 

compared with the application of legislation that sets out detailed factors to be 

considered. Detailed provisions can promote consistency in application, but if the 

provisions are exhaustive they can lead to a lack of flexibility.
72

 

Issues and problems 

2.31 Some support was expressed for federal sentencing provisions to set out a broad 

framework supported by general principles.
73

 The importance of maintaining judicial 

discretion in the sentencing process was emphasised and there was some resistance to 

prescriptive legislation.
74

 However, certain areas of sentencing law involving the 

mechanics of sentencing, such as determining the commencement date of a sentence, 
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were identified as appropriate subject matter of prescriptive provisions.
75

 The CDPP 

expressed the view that, where possible, examples were better than exhaustive lists, 

and that over-prescription could lead to ancillary litigation.
76

 The view was also 

expressed that a broad framework without more would provide insufficient guidance to 

judicial officers, and that a measure of detail was necessary and desirable, especially if 

federal jurisdiction were to be expanded.
77

 

ALRC’s views 

2.32 The ALRC is of the view that federal legislative provisions should, at a 

minimum, provide a broad framework of general principles. The ALRC has made 

specific proposals in this Discussion Paper that reflect this underlying principle. These 

include proposals setting out the objects of the federal sentencing Act,
78

 the purposes 

and principles of sentencing,
79

 and the purposes of parole.
80

 

2.33 The ALRC is also of the view that the federal sentencing Act should contain 

enough detail to provide guidance to judicial officers without being overly prescriptive 

or inflexible. This approach is consistent with one of the proposed objects of the 

federal sentencing Act, which is to promote flexibility in the sentencing, administration 

and release of federal offenders.
81

 It is also consistent with one of the principles of 

sentencing, which is to provide for individualised justice.
82

 In some cases, the ALRC 

has made proposals to introduce greater flexibility into the sentencing process.
83

 Where 

possible, the ALRC prefers a drafting style that favours the use of examples over 

exhaustive lists. However, in some limited situations, policy reasons favour the 

enactment of an exhaustive list.
84

 Further, in some areas of sentencing it is appropriate 

for legislation to be prescriptive because, for example, there may be a need for 

certainty and consistency of approach.
85

 

2.34 The ALRC is of the view that it is not necessary to formulate a specific proposal 

to address the question posed in IP 29 as to whether federal sentencing legislation 

should be prescriptive or provide a broad framework supported by general principles. 

As the preceding discussion shows, the ALRC‘s views are reflected in its specific 

proposals dealing with the content of the proposed federal sentencing Act. 

An objects clause 

Background 

2.35 An issue that was not raised in IP 29 but has arisen in the course of the ALRC‘s 

inquiry is whether or not the proposed federal sentencing Act should contain an objects 

clause. 

2.36 An objects clause is a provision located at the beginning of a piece of legislation 

that outlines the underlying purposes or objects of the legislation. An objects clause 

can also be positioned at the beginning of a part, division, subdivision or section of an 

Act. Objects clauses have been described as a modern day variant of the preamble
86

 

and several pieces of Commonwealth legislation include them.
87

 In addition, the 



 2. A Federal Sentencing Act 29 

 

sentencing Acts of Victoria, Queensland, Tasmania and New Zealand contain objects 

clauses,
88

 as does the Crimes (Sentencing) Bill 2005 (ACT).
89

 

2.37 Objects clauses have several functions. First, they assist in the construction of 

legislation.
90

 A high proportion of matters heard by courts require the court to rule on 

the meaning of a legislative provision.
91

 This meaning is often ascertained by reference 

to legislative intention.
92

 Section 15AA of the Acts Interpretation Act 1901 (Cth) 

provides that: 

In the interpretation of a provision of an Act, a construction that would promote the 

purpose or object underlying the Act (whether that purpose or object is expressly 

stated in the Act or not) shall be preferred to a construction that would not promote 

that purpose or object. 

2.38 The interpretation Acts of the states and territories contain similar, or identical, 

provisions.
93

 An objects clause enables the ‗purpose or object underlying the Act‘ to be 

readily ascertained. 

2.39 A second function of objects clauses is that they are useful aids in drafting 

legislation. The objects of an Act have an important role to play in the drafting of the 

Act because they require those who draft the legislation (or instruct those who draft it), 

to consider whether each provision promotes the objects of the Act, thereby leading to 

a more coherent and considered piece of legislation. Finally, objects clauses have the 

potential to promote public understanding of the law and enhance public confidence in 

the legal system. 

ALRC’s views 

2.40 The ALRC is of the view that an objects clause should be included in the 

proposed federal sentencing Act. This approach is consistent with the sentencing 

legislation of a number of jurisdictions. 

2.41 The ALRC has reviewed the objects clauses in the sentencing legislation of 

Victoria, Queensland, Tasmania and New Zealand, as well as the objects clause in the 

Crimes (Sentencing) Bill 2005 (ACT), with a view to identifying commonly-cited 

objects that could be used as a model for the objects in the proposed federal sentencing 

Act. The objects of these legislative instruments vary in nature and detail. Some are 

expressed quite broadly,
94

 while others are comparatively specific.
95

 

2.42 As a general principle, the ALRC favours the inclusion of broadly expressed 

objects, as opposed to specific objects, unless there is a special reason for the inclusion 

of a specific object. Having reviewed the objects clauses across the sentencing 

legislation, and having adapted them where necessary to take into account the proposed 

content and scope of the federal sentencing Act, the ALRC considers that the following 

objects should be specified in a non-exhaustive list in the federal sentencing Act: 
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 to preserve the authority of the federal criminal law and promote respect for the 

federal criminal law; 

 to promote a just and safe society; 

 to promote public understanding of the laws and procedures for the sentencing, 

administration and release of federal offenders; 

 to have within the one Act all general provisions dealing with the sentencing, 

administration and release of federal offenders, and to indicate when state and 

territory laws apply to the sentencing, administration and release of federal 

offenders; 

 to provide the courts with the purposes of and principles for sentencing federal 

offenders; 

 to promote flexibility in the sentencing, administration and release of federal 

offenders; 

 to provide fair and efficient procedures for the sentencing, administration and 

release of federal offenders; and 

 to recognise the interests of victims of federal offences. 

2.43 In addition to the above objects, the ALRC considers that one of the objects of 

the proposed federal sentencing Act should be to ‗set out the factors relevant to the 

administration of the criminal justice system, so far as they are bear on the sentencing 

process‘.
96

 Sentencing law and practice often takes into account specific factors that 

are designed to promote the efficacy of the criminal justice system. As discussed 

elsewhere in this Discussion Paper, these factors are: (a) the fact that the offender has 

pleaded guilty; and (b) the fact that the offender has cooperated with law enforcement 

authorities.
97

 Unlike traditional sentencing factors, these factors do not focus on the 

individual circumstances of the offence, the offender or the victim; and unlike 

sentencing factors, they do not on their own promote the traditional purposes of 

sentencing.
98

 Rather, allowing courts to take these factors into account when 

sentencing promotes the goal of facilitating the administration of the criminal justice 

system.
99

 The difference in the character and purpose of these factors justifies their 

being separately identified from the factors relevant to sentencing. 

Proposal 2–4 Federal sentencing legislation should include an objects 

clause that states the major objectives of the legislation. The objects should 

include the following non-exhaustive matters: 
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(a)  to preserve the authority of the federal criminal law and promote respect 

for the federal criminal law; 

(b)  to promote a just and safe society; 

(c)  to promote public understanding of the laws and procedures for the 

sentencing, administration and release of federal offenders; 

(d)  to have within the one Act all general provisions dealing with the 

sentencing, administration and release of federal offenders, and to 

indicate when state and territory laws apply to the sentencing, 

administration and release of federal offenders; 

(e)  to provide the courts with the purposes and principles of sentencing 

federal offenders; 

(f)  to set out the factors relevant to the administration of the criminal justice 

system so far as they bear on the sentencing process; 

(g)  to promote flexibility in the sentencing, administration and release of 

federal offenders; 

(h)  to provide fair and efficient procedures for the sentencing, administration 

and release of federal offenders; and 

(i)  to recognise the interests of victims of federal offences. 
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Introduction 

Should federal law relating to the sentencing, imprisonment, administration and 

release of federal offenders aim for equality between federal offenders serving 

sentences in different states and territories, or between all offenders within the 

same state or territory? What principles or values should inform this choice? 

Should the choice be expressed in federal legislation? Should different 

approaches be taken to different issues in sentencing? [IP 29, Q 5–1] 

If it is desirable to have greater equality between federal offenders serving 

sentences in different states and territories, would this best be achieved through: 

(a)  a comprehensive federal sentencing regime for federal offenders; 

(b)  model sentencing laws for all federal, state and territory offenders; or 

(c)  a separate federal criminal justice system covering investigation, 

prosecution, adjudication, sentencing, imprisonment, administration and 

release? [IP 29, Q 5–2] 
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If it is desirable to have greater equality between all offenders within the same 

state or territory, how should this be achieved? What would be the consequences 

of relying wholly on the state and territory systems of criminal justice with 

respect to the sentencing, imprisonment, administration and release of federal 

offenders? [IP 29, Q 5–3] 

Where an offender has been tried or sentenced jointly for federal offences and 

state or territory offences, what are the implications for equality in the 

sentencing, imprisonment, administration and release of that offender vis à vis 

other offenders? [IP 29, Q 5–4] 

3.1 The Terms of Reference ask the ALRC to examine whether equality in 

sentencing federal offenders should be maintained between federal offenders serving 

sentences in different states and territories—inter-jurisdictional equality—or between 

offenders within the same state or territory, regardless of whether they are state, 

territory or federal offenders—intra-jurisdictional equality.
100

 

3.2 Federal law applies throughout Australia and offenders sentenced for the same 

federal offence in similar circumstances might generally expect to receive similar 

sentences. However, federal offenders are nearly always tried and sentenced in state 

and territory courts, applying state and territory laws in relation to procedure and, in 

some jurisdictions, picking up alternative sentencing options available under state and 

territory law.
101

 This creates the potential for federal offenders to receive different 

sentences for the same offence, depending on the jurisdiction in which they are 

sentenced. 

3.3 Differing arrangements in the states and territories may also give rise to 

inequality of treatment in the administration of sentences imposed on federal offenders. 

As noted in the ALRC‘s 1980 report, Sentencing of Federal Offenders (ALRC 15): 

The Commonwealth relies on State criminal justice institutions to handle offenders 

against laws of the Commonwealth. The policy fosters parity in treatment between 

Federal and State prisoners within the State and Territory jurisdictions. It enjoys 

practical advantages, especially cost saving. Nevertheless, the arrangement is a source 

of disparity in the treatment of Federal offenders sentenced to imprisonment because 

conditions in prisons vary considerably in different parts of Australia.102 

3.4 Issues of uniformity and equality of treatment have been considered in a number 

of High Court cases.
103

 While the Court has often been divided on the issue, it appears 

that a majority of the Court will allow some scope for the differential treatment of 

federal offenders under the laws of the states and territories. 
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The policy choice 

Previous consideration by the ALRC 

3.5 ALRC 15 considered the threshold question of whether greater efforts should be 

made to ensure that federal offenders are treated as uniformly as possible throughout 

Australia for like offences. The Report noted that the existing policy placed emphasis 

on integrating federal offenders into the local state and territory criminal justice 

systems, notwithstanding that this inevitably resulted in inequality in their treatment 

throughout Australia.
104

 The ALRC recommended a change to this policy and adopted 

the principle that federal offenders should be treated uniformly, wherever they are 

convicted in Australia.
105

 The ALRC considered two options for achieving better inter-

jurisdictional uniformity in the treatment of federal offenders: the adoption of a series 

of federal interventions in the handling of federal criminal matters by state and territory 

courts and officers; and the establishment of an entirely separate federal criminal 

justice system.
106

 

3.6 The majority of ALRC commissioners recommended the adoption of a series of 

federal interventions in the handling of federal criminal matters by state and territory 

courts and officers.
107

 In their view, while the existing arrangements had a number of 

problems that affected the treatment of federal offenders, they had generally ‗withstood 

the tests of time, convenience and economics‘, and suited the geographical distribution 

of the Australian population. Accordingly, the existing system ‗should not be 

abandoned before an attempt to make it work more justly has been made‘.
108

 

3.7 However, one commissioner was of the view that the only effective way to 

ensure that federal offenders were treated uniformly was to establish a completely 

separate federal criminal justice system with separate policies, prosecution, courts and 

correctional personnel and facilities to deal with federal offenders. He recommended 

that such a system should be introduced and the use of state institutions and personnel 

should be gradually phased out.
109

 

In the past, Federal Governments have successively largely waived their 

responsibilities for the handling of Federal criminal matters. This situation should not 

continue. The Commonwealth should assume control over the administration of its 

own criminal laws in a manner which makes it accountable for them to the citizens of 

Australia.110 

3.8 In its 1988 report, Sentencing (ALRC 44), the ALRC accepted that the policy of 

intra-jurisdictional equality of treatment for federal prisoners was the only practical 

approach while such prisoners continued to be housed in state and territory prisons.
111

 

ALRC 44 noted that: 

Responses to ALRC 15, especially from corrections administrators, showed particular 

concern at the proposal that federal prisoners … be differentiated in some way within 

a prison from local prisoners. The secure management of a prison demands as few 
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sources of conflict as possible. A clearly identifiable group of prisoners who receive 

different and preferential treatment would be a constant source of friction and conflict 

within the prison, causing prison administrators considerable difficulty.112 

3.9 This recommendation was subject to a number of qualifications intended to 

ensure that certain minimum standards applied in relation to federal prisoners, 

including the appointment of a federal prison coordinator to monitor conditions under 

which federal prisoners were held and to report to the Australian Government.
113

 

Current arrangements under Part IB 

3.10 Following these two reports, Part IB of the Crimes Act 1914 (Cth) introduced a 

number of changes intended to create greater uniformity in the sentencing and 

administration of federal offenders across Australia, including in relation to the fixing 

of non-parole periods and the application of remissions. In his second reading speech 

for the Crimes Legislation Amendment Bill (No 2) 1989 (Cth), which introduced 

Part IB into the Crimes Act, the Hon Robert Brown MP, stated that: 

Because of the close association of Federal and State/Territory prisoners it has been 

the policy of successive Commonwealth governments to maintain intrastate parity of 

treatment for Federal offenders. The current Commonwealth legislation applies State 

and Territory laws relating to the fixing of non-parole periods to Federal sentences. 

However, the increasing divergence of, and frequent changes, both administrative and 

statutory, to State and Territory legislation have resulted in increasing use of 

administrative measures to ensure that Federal offenders are not disadvantaged.114 

3.11 Part IB now provides a separate regime for fixing federal non-parole periods, 

rather than relying on applied state and territory law.
115

 Part IB also provides that 

remissions available under state and territory law that reduce the non-parole period, or 

pre-release period, do not apply to federal sentences.
116

 

3.12 The Explanatory Memorandum to the Crimes Legislation Amendment Bill 

(No 2) 1989 sets out 13 main purposes of the Bill, including to review and consolidate 

the legislation relating to the sentencing and release on parole of federal offenders. In 

Putland v The Queen, the High Court commented that a notable exception to this list 

was ‗any reference to an overriding or general purpose of providing complete 

uniformity of treatment as between federal offenders‘.
117

 

3.13 In DPP v El Karhani, the New South Wales Court of Criminal Appeal 

(NSWCCA) stated that the purpose of the new legislation was not clear.
118

 It said that 

Part IB glossed over, and left unresolved, conflicting policy choices. One such choice 

was whether federal offenders should be treated equally with one another, irrespective 

of where their offence was committed, or whether 

out of recognition that they are housed side by side with State offenders in State 

prisons (and often also upon sentences following conviction of connected State 

offences) … their punishment [should] be assimilated, approximately, with that of 

State prisoners. 119 
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3.14 While the NSWCCA was of the view that the policy choice behind Part IB was 

not clear, a former Commonwealth Director of Public Prosecutions (Michael Rozenes), 

who held office shortly after the legislation was introduced, expressed the view that the 

legislation in some respects had adopted the wrong policy choice: 

The only workable policy is that federal offenders should be subject to State 

sentencing laws in their entirety, save where it is necessary to make special provision 

by reason of the fact that they are federal offenders—for example, in the procedures 

for release on parole. The Commonwealth could then direct its energies in the 

direction of encouraging the States and Territories to adopt uniform sentencing 

laws.120 

3.15 He considered that, notwithstanding that there was a compelling argument that 

federal offenders should be treated as equally as possible irrespective of where they are 

tried, one could not escape the limitations inherent in the Commonwealth‘s heavy 

reliance on the criminal justice systems of the states. In addition, it was unrealistic to 

expect state courts to be familiar with, and apply consistently, a separate body of law 

when sentencing federal offenders, especially in cases where a court infrequently deals 

with federal offenders. Mistakes in sentencing would be inevitable. 

Reconsidering the policy choice 

Background 

3.16 The current federal sentencing regime lies somewhere along a spectrum of 

policy options between complete inter-jurisdictional equality and complete intra-

jurisdictional equality. In addition, different elements of the sentencing process and 

administration sit at different points along the spectrum. This is partly because, on 

some topics, Part IB operates as a complete code for sentencing federal offenders, 

while on other topics state and territory laws are picked up and applied. For example, 

the procedure applied in sentencing hearings is heavily dependent on state and territory 

laws in the relevant jurisdiction. Likewise, the availability of alternative sentencing 

options (such as community service orders, home detention orders and periodic 

detention orders) varies from jurisdiction to jurisdiction because these options are 

available to federal offenders only where they are provided under the relevant law in 

each jurisdiction. On the other hand, the fixing of non-parole periods is almost entirely 

dependent on the provisions of the Crimes Act. 

Issues and problems 

3.17 In consultations and submissions, a distinction became evident between the 

views of stakeholders on the issue of equality in the sentencing of federal offenders and 

equality in the administration of those sentences. Support was expressed for the 

proposition that a different approach to different issues in the sentencing, 

administration and release of federal offenders was acceptable given the current federal 

arrangements.
121
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Sentencing 

3.18 In relation to the sentencing of federal offenders, the majority of stakeholders 

expressed the view that equality between federal offenders was important.
122

 The 

Australian Securities and Investments Commission (ASIC) commented that, from the 

perspective of a national regulator, the advantages of inter-jurisdictional equality in 

sentencing were clear. Both ASIC and the Australian Taxation Office (ATO) cited the 

importance of national consistency in regulating and enforcing national schemes, such 

as those established under corporations and taxation laws.
123

 The Law Society of South 

Australia expressed the view that it was illogical that sentences imposed on federal 

offenders convicted of the same offence in the same circumstances might depend on 

the geographic location of the trial.
124

 Courts have certainly asserted that a fundamental 

principle of sentencing law is that like cases should be treated in a like, or consistent, 

manner.
125

 

3.19 The Inspector of Custodial Services in Western Australia, Richard Harding, 

expressed the view that it would be possible to achieve broad equality in the sentencing 

of federal offenders by relying on state and territory law. He suggested the 

establishment of a model federal statute that would only come into play if state and 

territory legislation failed to conform to standards set out in the federal statute.
126

 

3.20 By contrast, Victoria Legal Aid submitted that it is more important to achieve 

sentencing consistency for similar offences committed in the same state than for 

federal offences committed in different states.
127

 Justice Roslyn Atkinson expressed the 

view that federal offenders would be dealt with more fairly if they were sentenced 

under state legislation.
128

 Associate Professor John Willis expressed support for the 

position put by Michael Rozenes, namely, that federal offenders should generally be 

subject to state sentencing laws but that the states and territories should be encouraged 

to adopt uniform sentencing laws.
129

 Correctional Services Northern Territory, while 

expressing a preference for a uniform scheme applying to all offenders, asked why 

judicial officers should be required to apply two different systems.
130

 

3.21 The idea of uniform national sentencing laws proved attractive to quite a few 

stakeholders, although most of these recognised the difficulty of achieving it.
131

 ASIC 

was of the view that a model sentencing law for all federal, state and territory offenders 

was the ideal but may not be realistic in the short to medium term.
132

 In consultations, 

the Law Society of South Australia expressed support for a model sentencing code and 

for bringing federal, state and territory sentencing closer together.
133

 

Administration and release 

3.22 While the majority of stakeholders expressed support for inter-jurisdictional 

equality in relation to the sentencing of federal offenders, there was general 

acknowledgement that in relation to the administration of sentences imposed on federal 

offenders—and particularly in relation to the imprisonment of federal offenders—intra-

jurisdictional equality became more important. Corrections Victoria, while supporting 

inter-jurisdictional equality in relation to sentencing, noted that there was less scope for 
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uniformity between jurisdictions in relation to the administration of the sentences 

imposed. This is because federal offenders are accommodated in state facilities, and the 

administrative and correctional regimes vary from state to state. Corrections Victoria 

did, however, express support for developing greater uniformity of approach between 

jurisdictions and noted that the Australian Government could play an active role in this 

process.
134

 

3.23 The New South Wales Department of Corrective Services commented that 

federal offenders in New South Wales did not form a distinct population but were 

simply part of the general prison population. The Department was emphatically of the 

view that intra-jurisdictional equality in this context was more important than inter-

jurisdictional equality. The Department pointed out that federal offenders make up only 

four per cent of the prisoner population in New South Wales and that it was essential 

that policies and principles had equal application to all inmates. The Department noted 

that the Standard Guidelines for Corrections in Australia
135

 have been adopted by all 

the states and territories and apply to all prisoners, including federal prisoners.
136

 

3.24 Sisters Inside expressed the view that it was important to pursue both intra-

jurisdictional and inter-jurisdictional equality for all offenders—federal, state and 

territory. This equality should be based on the standards set out in relevant 

international human rights instruments and international standards, as well as the 

Standard Guidelines for Corrections in Australia.
137

 

ALRC’s views 

3.25 In a number of previous reports, the ALRC considered whether, in pursuit of 

inter-jurisdictional equality, it was appropriate and viable to establish a completely 

separate federal criminal justice system, including federal criminal courts, federal 

corrective services agencies and a federal prison.
138

 The issue has been considered 

again in the context of this Inquiry and the ALRC‘s views remain essentially 

unchanged. Given existing state and territory infrastructure (including courts and 

correctives services agencies and facilities), the relatively small number of federal 

offenders, and the geographic dispersal of offenders across Australia, it is not viable to 

establish a completely separate federal criminal justice system.
139

 This means that the 

overwhelming majority of federal offenders will continue to be sentenced in state and 

territory courts and that the sentences imposed will continue to be administered by 

state and territory corrective services agencies for the foreseeable future. On this basis, 

it is the ALRC‘s view that it is not possible to achieve complete inter-jurisdictional 

equality for federal offenders. 

3.26 However, the ALRC believes that a breach of federal criminal law by a person 

anywhere in Australia should attract generally similar consequences and that this 

principle is fundamental to a just criminal law system.
140

 The ALRC has attempted, in 
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each section of this Discussion Paper, to balance the need for like cases to be treated 

alike with the necessity of working within a federal system in which the Australian 

Government relies heavily on the states and territories to administer federal criminal 

law. Achieving broad equality within the federal system is possible, in the ALRC‘s 

view, because treating like cases alike does not mean treating them identically. Broad 

equality can be achieved while accepting certain differences that arise form Australia‘s 

federal system of government. 

3.27 In developing the proposals in this Discussion Paper, the ALRC has considered 

the degree of difference that is acceptable at each stage of the sentencing process. One 

factor that the ALRC has had to consider is the need to promote best practice in one or 

more jurisdictions—for example, in relation to sentencing options available under state 

and territory law—even though it means that federal offenders are treated differently in 

those jurisdictions. The principle of broad equality should not mean that federal 

offenders are always subject to the lowest common denominator. In addition, the 

ALRC believes that the Australian Government can and should play a role in 

promoting best practice across Australia and encouraging compliance with national and 

international minimum standards. It can achieve this through greater involvement both 

with federal offenders and with the states and territories. 

3.28 Finally, the ALRC accepts that a different balance between inter-jurisdictional 

equality and intra-jurisdictional equality may be appropriate in relation to different 

elements of the sentencing process, so long as certain minimum standards are met. 

Sentencing 

3.29 The ALRC agrees with the majority of stakeholders that, in relation to the law 

governing the determination of a federal offender‘s sentence, a high degree of inter-

jurisdictional equality is possible and desirable. Relying on state and territory 

legislation in this area would introduce an unacceptable level of inconsistency in the 

sentencing of federal offenders. The High Court has made clear that consistency in 

punishment is a fundamental element in a rational and fair system of criminal 

justice.
141

 State and territory courts are already required to apply a distinct sentencing 

regime to the sentencing of federal offenders under Part IB of the Crimes Act. The 

ALRC believes that, if the proposals in this Discussion Paper are implemented, the 

problems identified with Part IB will be eliminated and that the federal sentencing 

regime will be simpler and clearer and therefore easier for the state and territory courts 

to work with. 

3.30 In Chapter 2 the ALRC proposes the development of federal sentencing 

legislation and in the following chapters the ALRC proposes the development of 

legislative purposes, principles and factors to apply in sentencing federal offenders.
142

 

Together, these proposals will establish a legislative framework within which federal 

offenders are sentenced and will help to ensure a greater degree of inter-jurisdictional 

equality and consistency. Other proposals in this Discussion Paper are also intended to 

encourage and support inter-jurisdictional equality in the sentencing of federal 
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offenders, including the establishment of a national sentencing database,
143

 the 

development of a federal sentencing benchbook, and further education of those 

involved in sentencing federal offenders.
144

 

3.31 The ALRC proposes one major structural change to the court system to ensure 

greater inter-jurisdictional equality in the sentencing of federal offenders, that is, the 

conferral on the Federal Court of Australia of exclusive jurisdiction to hear and 

determine appeals in federal criminal matters. Currently, there is no appellate court, 

other than the High Court, ensuring consistency in the sentencing of federal offenders 

nationally. Given the special leave requirements and the breadth of the High Court‘s 

workload, it is unlikely that there will ever be a sufficient number or variety of High 

Court decisions on the sentencing of federal offenders to promote national consistency 

to the extent desirable. The state and territory courts of appeal and courts of criminal 

appeal do not have the requisite jurisdiction to perform this role. 

3.32 In relation to sentencing options for federal offenders, the ALRC is of the view 

that broad equality can be achieved even though different sentencing options may be 

available in different jurisdictions. The ALRC proposes that certain minimum standard 

options should be available in relation to all federal offenders.
145

 In relation to other 

sentencing options available under state and territory law, the ALRC proposes that the 

Office for the Management of Federal Offenders (OMFO) be given the task of 

examining those options and recommending to the Australian Government whether 

they should be made available for federal offenders.
146

 The OMFO will be required to 

consider the issue of equality when making recommendations on state and territory 

sentencing options. Finally, the ALRC proposes that certain sentencing options should 

be prohibited in relation to all federal offenders, for example, corporal punishment and 

imprisonment with hard labour.
147

 

Administration and release 

3.33 Different issues arise once federal offenders have been sentenced and 

responsibility for administering those sentences passes to the states and territories. The 

day-to-day management of federal offenders is a matter for state and territory 

corrective services agencies. To ensure the minimum of friction between prisoner 

populations and to facilitate efficiency in administration, the ALRC accepts that federal 

offenders must be managed in much the same way as state and territory offenders. The 

ALRC notes, however, that each offender—federal, state or territory—is subject to an 

individual sentence that is imposed for one or more particular offences. In this sense, 

each sentence must be administered on an individual basis, and federal offenders are no 

different in this regard. 

3.34 A number of the proposals in this Discussion Paper—for example, the abolition 

of automatic parole for federal offenders—will bring the administration of federal 

sentences more into line with state and territory sentences. In addition, the 
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establishment of the OMFO and the increased involvement of that Office with state 

and territory corrective services agencies are intended to assist the states and territories 

in administering the sentences imposed on federal offenders on behalf of the Australian 

Government. It is proposed that the OMFO will have a role in promoting the fulfilment 

of the Standard Guidelines for Corrections in Australia and ensuring compliance with 

the Standards for Juvenile Custodial Facilities in relation to young federal offenders. 

As all states and territories have adopted these standards, the ALRC is of the view that 

this should not result in the creation of a privileged class of federal offenders. The 

OMFO will be working with the states and territories to ensure that these standards 

apply in relation to all offenders. 

3.35 Finally, the ALRC considers that responsibility for release of federal offenders 

into the community should reside at the federal level. The ALRC has therefore 

proposed that the Australian Government establish a Federal Parole Board to make 

decisions in relation to parole of federal offenders in order to ensure broad inter-

jurisdictional equality in decision making.
148

 

3.36 The following proposal seeks to capture the essential attributes of the ALRC‘s 

approach to the issue of equality. Each of the matters addressed in the proposal is 

explored in detail in later chapters of this Discussion Paper. 

Proposal 3-1 The Australian Government should seek to ensure broad 

inter-jurisdictional equality and adherence to federal minimum standards in 

relation to the sentencing, imprisonment, administration and release of federal 

offenders in different states and territories. In particular: 

(a) The same legislative purposes, principles and factors should apply in 

sentencing adult federal offenders in every state and territory. Inter-

jurisdictional consistency in determining the sentence of federal offenders 

should be encouraged and supported. 

(b) Every state and territory should provide adequate facilities to support a 

minimum range of sentencing options in relation to federal offenders. This 

must include (i) the sentencing options specified in federal offence 

provisions (such as fines and imprisonment); (ii) the sentencing options 

specified in federal sentencing legislation (such as dismissing the charge 

and discharging without conviction); and (iii) additional state or territory-

based sentencing options that include, at a minimum, community based 

orders. 

(c) The proposed Office for the Management of Federal Offenders should 

work with the states and territories in relation to the administration of the 

sentences of federal offenders to: (i) promote the fulfilment of the 

Standard Guidelines for Corrections in Australia; and (ii) ensure 

compliance with the Standards for Juvenile Custodial Facilities. 
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(d) The proposed Federal Parole Board should make decisions in relation to 

the release of federal offenders on parole to ensure broad inter-

jurisdictional equality in decision making. The Board should have regard 

to the proposed federal legislative purposes of parole and factors relevant 

to the grant of parole. 
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Purposes of sentencing 

What are the objectives or purposes of sentencing federal offenders? [IP 29, 

Q7-1, part] 

4.1 Punishment is an essential component of any criminal justice system. Those 

suspected of engaging in criminal activity are investigated and prosecuted on the 

understanding that they will be punished—or will at least face the threat of 

punishment—if found guilty of a criminal offence. While most people agree there is a 

need to punish those found guilty of criminal offences, there is an on-going debate 

about the underlying justification for this punishment. This debate has generated a 

prodigious amount of academic literature and has been largely dominated by two 

different theories of punishment.
149

 

4.2 The utilitarian theory of punishment states that punishment is justified because 

its beneficial effects outweigh its detrimental effects.
150

 Proponents of the utilitarian 
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theory of punishment consider that punishment has the potential to reduce crime.
151

 On 

the other hand, the retributive theory of punishment states that punishment is an 

appropriate moral response to the voluntary commission of an offence and should be 

imposed regardless of its effects. 

4.3 While sentencing and punishment are not synonymous, many of the accepted 

purposes of sentencing have been derived from theories of punishment. The commonly 

cited purposes of sentencing are retribution, deterrence, rehabilitation, incapacitation 

and denunciation. Retribution—often referred to as ‗punishment‘ in legislation and 

case law—is derived from the retributive theory of punishment. Deterrence, 

rehabilitation and incapacitation are derived from the utilitarian theory of 

punishment.
152

 Denunciation is often associated with retributivism, although it has also 

been linked to utilitarianism. Another purpose of sentencing that has gained 

prominence in recent years is restoration. These purposes, outlined briefly in Issues 

Paper 29 (IP 29),
153

 will be considered in turn. 

Retribution 

4.4 Retribution is based on the belief that those who engage in criminal activity 

deserve to suffer.
154

 One of the oldest versions of retributivism—lex talionis or ‗law of 

retaliation‘—is found in the Bible in the ‗eye for an eye‘ principle. Retributivists 

disagree about why offenders deserve to be punished. Some argue it is to satisfy a debt 

owed to society, while others argue it is to eliminate the unfair advantage the offender 

gained by committing the offence in question.
155

 

4.5 Retribution was a popular purpose of sentencing in colonial Australia.
156

 

However, by the mid-1970s it had been virtually abandoned in favour of utilitarian 

purposes such as deterrence and rehabilitation.
157

 Nevertheless, in the last quarter of 

the twentieth century, retribution enjoyed a renaissance under the guise of ‗just 

deserts‘.
158

 Proponents of just deserts consider that offenders deserve to be punished, 

but that the punishment should be proportionate to the gravity of the offending 

conduct. Some commentators have argued that the notion of just deserts has led to an 

increase in the severity of punishment because it has enabled politicians to introduce 

more punitive sentencing policies.
159

 Others have argued that there is no causal 

connection between just deserts and increased sentencing severity.
160

 

Deterrence 

4.6 It is widely accepted that the mere existence of a criminal justice system that 

punishes offenders has a deterrent effect on would-be criminals.
161

 This type of 

deterrence is known as ‗absolute deterrence‘. Another form of deterrence is ‗marginal 

deterrence‘, which assumes that the severity of the punishment imposed on an offender 

can lead to a decrease in crime.
162

 The term marginal deterrence is often used 

interchangeably with the more widely used term ‗general deterrence‘. Two forms of 

deterrence—general and specific—are particularly relevant to the purposes of 

sentencing. 
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General deterrence 

4.7 The notion of general deterrence assumes that offenders are rational beings who 

will desist from criminal activity if the consequences of their actions are perceived to 

be sufficiently severe.
163

 In R v Radich, a New Zealand case that has significantly 

influenced Australian sentencing jurisprudence,
164

 general deterrence was described as 

follows: 

[O]ne of the main purposes of punishment … is to protect the public from the 

commission of such crimes by making it clear to the offender and to other persons 

with similar impulses that, if they yield to them, they will meet with severe 

punishment. In all civilised countries, in all ages, that has been the main purpose of 

punishment, and it still continues so.165 

4.8 However, general deterrence is a controversial purpose of sentencing. In the 

ALRC‘s 1988 report on sentencing (ALRC 44), the ALRC objected to general 

deterrence on the ground that it was unfair to punish one person by reference to a 

hypothetical crime of another.
166

 Another objection to general deterrence is that it is 

ineffective because some crimes are committed by offenders who do not engage in a 

rational analysis of their actions prior to offending.
167

 Further, some crimes are 

committed by offenders who cannot be deterred because they believe they will never 

be caught, are unaware of the punishment for their crime,
168

 or do not have the mental 

capacity to understand they may be punished for their crime. 

4.9 Australian courts have demonstrated a ‗peculiar fondness‘ for deterrence in 

sentencing jurisprudence.
169

 The omission of general deterrence from the list of 

sentencing factors in s 16A(2) of the Crimes Act 1914 (Cth) has caused considerable 

judicial disquiet.
170

 In Director of Public Prosecutions (Cth) v El Karhani, the New 

South Wales Court of Criminal Appeal concluded that the absence of general 

deterrence from s 16A(2) was the result of a legislative oversight, and held that it 

remained an important consideration when sentencing federal offenders because it was 

a fundamental sentencing purpose ‗inherited from the ages‘.
171

 General deterrence has 

been identified as a significant purpose of sentencing for offences involving fraud or 

dishonesty,
172

 which represent the vast bulk of federal offences.
173

 It has also been held 

to be a significant sentencing purpose for other major categories of federal offences.
174

 

4.10 In consultations and submissions support was expressed for the inclusion of 

general deterrence in federal sentencing legislation.
175

 However, there was also 

opposition to the inclusion of general deterrence in federal sentencing legislation.
176

 

One federal offender made the following submission: 

In my case, the sentencing judge specifically stated that a relatively severe sentence 

was required to achieve the effect of general deterrence, that is, modifying future 

behaviour of other practitioners in the tax industry ... 
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I have great difficulty with the concept of making someone the ‗scapegoat‘ with the 

objective of modifying the future behaviour of others. The offender should be charged 

with the offence they committed without reference to the sentence‘s potential 

deterrent effect on others. There is little, if any, evidence of the effectiveness of 

deterrence and it merely becomes some form of social experimentation by a judge in 

an obtuse attempt at altering the general behaviour of others.177 

4.11 Professor Mirko Bagaric expressed the opinion that absolute deterrence, as 

opposed to marginal deterrence, was the only legitimate purpose of sentencing.
178

 

Specific deterrence 

4.12 Specific deterrence aims to prevent offenders from committing further offences 

by demonstrating to them the adverse consequences of criminal activity. Specific 

deterrence may be given more weight when sentencing an offender who has committed 

offences in the past because it is assumed that the previous sentence was not of 

sufficient severity to deter him or her from crime.
179

 On the other hand, specific 

deterrence may be less important in circumstances where an offender is considered 

unlikely to re-offend in the future, such as where he or she demonstrated significant 

remorse by voluntarily disclosing the criminal behaviour to authorities.
180

 It has been 

noted that it is difficult to determine the effectiveness of specific deterrence given the 

numerous factors that contribute to the decision whether or not to offend, such as age, 

socio-economic status, gender, and education.
181

 

Rehabilitation 

4.13 The notion of rehabilitation is based on the belief that offenders are driven to 

engage in criminal behaviour by psychiatric, psychological or social forces beyond 

their control. Proponents of rehabilitation argue that the criminal tendencies of any 

offender can be addressed by first identifying and eliminating the underlying causes of 

the offender‘s criminal behaviour.
182

 Accordingly, rehabilitation involves altering an 

offender‘s personality, attitudes, habits, beliefs, outlooks or skills in order to restore 

him or her as a law-abiding member of society. 

4.14 Rehabilitation was a prominent purpose of sentencing in the mid-twentieth 

century, particularly in the United States.
183

 However, in the 1960s the results of 

several evaluations of the effectiveness of rehabilitative programs were published.
184

 

The conclusions contained in these evaluations were disappointing and led to 

widespread disillusionment in rehabilitation.
185

 Currently, it is generally accepted that 

rehabilitation is sometimes, but not always, possible.
186

 

Incapacitation 

4.15 Incapacitation aims to impose some form of restraint on an offender in order to 

render him or her incapable of re-offending.
187

 The most extreme form of 

incapacitation is capital punishment. However, capital punishment is not available in 

Australia, nor in the ALRC‘s view should it be.
188

 The most heavily used form of 

incapacitation is imprisonment, but other sentencing options that involve the 
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curtailment of an offender‘s freedom—such as disqualification from driving, curfews, 

or the use of electronic surveillance—could also be classified as forms of 

incapacitation. 

4.16 Collective incapacitation is the strategy of attempting to reduce crime by 

incapacitating more offenders, or incapacitating offenders for longer.
189

 Most overseas 

studies that have examined the effect of collective incapacitation policies demonstrate 

that they have a very limited effect on crime rates.
190

 

4.17 Selective incapacitation is the strategy of attempting to identify, and then 

incapacitate particular offenders who are likely to re-offend.
191

 As such, it is a policy 

that relies on predictions of future criminality. It has often been argued that predictions 

of future criminality are inherently unreliable
192

 and more often than not result in 

erroneous predictions that an offender is likely to re-offend.
193

 Legislation in a number 

of Australian states and territories provides for the selective incapacitation of certain 

offenders.
194

 For example, additional punishment may be imposed on offenders in New 

South Wales who, by virtue of their criminal records, are deemed to be ‗habitual 

criminals‘.
195

 It has been argued that selective incapacitation policies invariably result 

in ‗avoidance techniques‘, such as charge bargaining, by which participants in the 

criminal justice system attempt to avoid the consequences of harsh sentencing laws.
196

 

4.18 ALRC 44 concluded that incapacitation was not a legitimate purpose of 

sentencing because it required punishment to be imposed by reference to the future 

conduct of an offender and, in doing so, did not link the punishment to the crime.
197

 

Denunciation 

4.19 Denunciation is based on the theory that a sentence can be used to communicate 

to the offender and to the community the message that the law should not be flouted.
198

 

By denouncing the conduct of an offender, courts seek to educate both the offender and 

the public about correct moral values and to express society‘s disapproval of the 

criminal behaviour.
199

 However, there are limits to the manner in which courts can take 

into account and express the opinion of the public when sentencing. First, the public 

opinion to be taken into account is not actual public opinion but ‗informed public 

opinion‘.
200

 In Inkson v The Queen, Underwood J commented that: 

the community delegates to the Court the task of identifying, assessing and weighing 

the outrage and revulsion that an informed and responsible public would have to 

criminal conduct.201 

4.20 Secondly, the influence of informed public opinion cannot lead to the imposition 

of a sentence that is contrary to law.
202
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Restoration 

4.21 Restorative justice has become a ‗global phenomenon‘ in criminal justice 

systems in the past 25 years.
203

 It is estimated that between 80 and 100 countries use 

some form of restorative justice process to address crime.
204

 There is no universally 

accepted definition of restorative justice, but it can be described as an approach to 

crime that focuses on repairing the harm caused by criminal activity and addressing the 

underlying causes of criminal behaviour. Accordingly, restoration includes elements of 

rehabilitation. Restorative initiatives use inclusive decision-making processes that 

involve bringing the offender, the victim, and sometimes members of the wider 

community, together to determine collectively the approach to be taken to a crime.
205

 

Restorative initiatives are based on the rationale that those involved in, and affected by, 

criminal activity should be given a real opportunity to participate in the process by 

which the response to the crime is decided.
206

 

4.22 Restorative initiatives have the potential to increase the satisfaction of 

participants in the criminal justice system; encourage offenders to accept responsibility 

for their conduct; reduce recidivism by addressing the causes of criminal behaviour; 

and provide insight into the causes of crime.
207

 

4.23 Restorative justice initiatives in Australia are diverse and are employed at 

different stages of the criminal justice process, including at the sentencing stage.
208

 

They include victim-offender mediation, conferencing and circle sentencing. While 

many of these initiatives were initially applied to young offenders, they are 

increasingly being made available to adult offenders.
209

 Participants in restorative 

justice initiatives generally report high levels of satisfaction with the process but 

studies of the effect of restorative justice initiatives on recidivism rates have produced 

mixed results.
210

 

Other sentencing purposes 

4.24 Some overseas and state and territory sentencing Acts refer to other purposes of 

sentencing. Some of these purposes are concerned with changing an offender‘s 

attitudes and perceptions. For example, the New South Wales sentencing Act provides 

that a purpose of sentencing is to make the offender accountable for his or her 

actions,
211

 while Canadian legislation provides that a purpose of sentencing is to 

promote a sense of responsibility in offenders and to acknowledge the harm done to 

victims and the community.
212

 Other purposes are concerned with recognising victims 

of offences.
213

 For example, the New Zealand sentencing Act provides that a purpose 

of sentencing is ‗to provide for the interests of the victim of the offence‘
214

 and 

legislation in the United Kingdom provides that a purpose of sentencing is ‗the making 

of reparation by offenders to persons affected by their offences‘.
215

 

ALRC’s views 

4.25 The ALRC has formed the view that the legitimate purposes of sentencing are 

retribution, deterrence, rehabilitation, protection of the community (incapacitation), 
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denunciation and restoration. Restoration aside, these purposes are well established at 

common law and are regularly applied by courts in all Australian jurisdictions. They 

are the only purposes that should be considered when sentencing federal offenders. 

4.26 While restoration in its current form is a relatively new purpose of sentencing, 

the ALRC considers that the review of federal sentencing legislation provides a timely 

opportunity to recognise and promote it as a purpose of sentencing. Restoration may 

not always be an appropriate purpose of sentencing. However, restorative initiatives 

have demonstrated their potential to complement and enhance the operation of the 

criminal justice system. They provide an effective way to recognise victims‘ interests 

in the sentencing process and to encourage offenders to accept responsibility for their 

actions. 

4.27 Having regard to judicial pronouncements on the importance of general 

deterrence, the purposes of sentencing articulated in other jurisdictions, and opinions 

expressed in submissions and consultations, the ALRC agrees that general deterrence is 

an established and legitimate purpose in sentencing law. However, general deterrence 

may be applied too readily when sentencing federal offenders. The ALRC considers it 

important that judicial officers do not assume that general deterrence is always an 

effective purpose of sentencing.
216

 Further, it is desirable that courts do not use the 

language of deterrence as a means of expression when different, more accurate, 

terminology may be used to express the views sought to be conveyed.
217

 In Chapter 19, 

the ALRC proposes that judicial officers receive further education and training in the 

sentencing of federal offenders and that a bench book on federal sentencing law be 

developed. These proposals will help to ensure that judicial officers understand the 

purposes of sentencing and pursue those purposes through the imposition of 

appropriate sentences. 

4.28 The ALRC recognises that the purposes of sentencing may sometimes conflict. 

However, some purposes of sentencing, such as retribution and deterrence, can be 

pursued simultaneously. When sentencing federal offenders, judicial officers should 

consider and balance the various purposes of sentencing and decide which purpose, or 

purposes, can and should be pursued in any particular matter. It will often be possible 

for multiple purposes of sentencing to be pursued in any given matter. 

4.29 The ALRC recognises each of the purposes of sentencing, pursued unchecked, 

could lead to the imposition of unjust sentences. For example, grossly disproportionate 

sentences could be imposed in order to achieve general deterrence; indeterminate 

sentences could be imposed in order to rehabilitate or incapacitate an offender; and 

unnecessarily severe punishments could be imposed in the pursuit of retribution. 

Accordingly, it is imperative that the purposes of sentencing are pursued only within 

the boundaries established by the principles of sentencing discussed further below, 

including proportionality. 
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Specifying the purposes of sentencing 

Should [the purposes of sentencing federal offenders] be specified in federal 

legislation either generally or in specific classes of federal offences? [IP 29, 

Q7-1, part]. 

Background 

4.30 As noted in IP 29, many state and territory sentencing Acts now expressly refer 

to the purposes of sentencing.
218

 The Council of Europe has recommended that 

legislators should declare the rationales for sentencing.
219

 Part IB of the Crimes Act 

does not contain a provision outlining the purposes of sentencing. However, specific 

deterrence is included in the list of sentencing factors in s 16A(2)(j) of the Act. In 

addition, s 16A(2)(k) of the Act refers to the need to ensure that an offender is 

‗adequately punished for the offence‘, a statement that could be interpreted as a 

reference to retribution. 

Issues and problems 

4.31 Different views were expressed in consultations and submissions as to whether 

the purposes of sentencing should be specified in federal sentencing legislation. There 

was considerable support for the proposition that they should be specified.
220

 The 

Commonwealth Director of Public Prosecutions submitted that identifying the 

purposes of sentencing would promote transparency in the sentencing process.
221

 

Professor Arie Freiberg noted that it is currently standard practice to specify the 

purposes of sentencing and that doing so provides a useful means of communicating 

with the public about sentencing.
222

 Professor Kate Warner commented that it was 

preferable to specify the purposes of sentencing in a specific provision of the Act, 

rather than in an objects clause, so as to establish a direct link between the purposes of 

sentencing and the imposition of punishment.
223

 

4.32 However, it was also submitted that there was no need to specify the purposes of 

sentencing in federal sentencing legislation because these purposes were well 

established at common law.
224

 

ALRC’s views 

4.33 The ALRC considers that federal sentencing legislation should contain a 

provision specifying the purposes of sentencing. Listing the purposes of sentencing in 

federal sentencing legislation will provide greater consistency in the content and 

structure of sentencing legislation in Australia. It will also encourage consistency of 

approach in sentencing federal offenders, and will eliminate any confusion about the 

purposes of sentencing federal offenders, given the disparate provisions regarding the 

purposes of sentencing in the states and territories. Clearly specifying the purposes of 

sentencing in federal legislation will also enhance their visibility and highlight the need 
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for judicial officers to give careful consideration to the appropriate purpose or purposes 

to be pursued in any given matter. 

4.34 Given the fundamental importance of the purposes of sentencing to the 

sentencing process, the ALRC considers that the list of purposes of sentencing should 

be exhaustive. This will eliminate any argument that other purposes of sentencing can 

apply to federal offenders and will prevent judicial officers from pursuing illegitimate 

sentencing purposes when sentencing federal offenders. 

Ranking the purposes of sentencing 

Should the purposes [of sentencing federal offenders] be ranked? [IP 29, Q7–1, 

part]. 

Background 

4.35 In IP 29, the ALRC asked whether the purposes of sentencing should be 

ranked.
225

 Ranking the purposes of sentencing necessarily involves identifying one 

primary purpose of sentencing and then listing the other purposes in the order in which 

they should be applied. 

Issues and problems 

4.36 It has been argued that a failure to identify a primary purpose of sentencing, or 

to specify the relationship between various purposes of sentencing, results in 

unwarranted sentencing disparity.
226

 By not identifying a primary rationale for 

sentencing, sentencing decisions are made in a ‗cafeteria system‘ in which judicial 

officers are free to pick and choose the sentencing rationale to be applied in the 

circumstances of the case.
227

 It has also been argued that a sentencing system that 

enables a judicial officer to select freely from various sentencing options is open to 

abuse. For example, it enables a judicial officer to decide the sentence to be imposed, 

and then work backwards to justify it.
228

 Finally, it has been contended that the 

simultaneous pursuit of conflicting sentencing purposes, such as retribution and 

rehabilitation, can result in a sentence that achieves no purpose.
229

 

4.37 However, strong arguments have also been made against the identification of a 

primary sentencing purpose, or the ranking of sentencing purposes, by various 

governments, law reform agencies and judicial officers. In 1982, the Canadian 

Government declared that: 

no social institution as important or complex as the criminal law can afford the luxury 

of picking just one purpose—intellectually simple and satisfying though that selection 

might be.230 
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4.38 Similarly, in Veen v The Queen [No 2] Mason CJ, Brennan, Dawson and 

Toohey JJ said that: 

sentencing is not a purely logical exercise, and the troublesome nature of the 

sentencing discretion arises in large measure from unavoidable difficulty in giving 

weight to each of the purposes of punishment. The purposes of criminal punishment 

are various: protection of society, deterrence of the offender and of others who might 

be tempted to offend, retribution and reform. The purposes overlap and none of them 

can be considered in isolation from the others when determining what is an 

appropriate sentence in a particular case. They are guideposts to the appropriate 

sentence but sometimes they point in different directions.231 

4.39 The Canadian Sentencing Commission, the Irish Law Reform Commission, the 

Victorian Sentencing Committee and the New South Wales Law Reform Commission 

have all noted that there is no simple answer to the question of why we impose 

sentences on offenders, and have accepted that any sentencing system must invariably 

contain multiple purposes of punishment.
232

 

4.40 Submissions and consultations largely supported the proposition that the 

purposes of sentencing should not be ranked.
233

 The New South Wales Law Society 

submitted: 

There should not be a ranking of the purposes of sentencing as these differ in 

individual cases. The ranking of the purposes of sentencing may involve policy 

choices, which may be tied to political ideology and short-term community trends. 

Such a ranking would place further fetters on judicial discretion and could undermine 

individualised justice.234 

4.41 It was also submitted that it would be difficult to rank the purposes of 

sentencing.
235

 However, there was limited support for ranking the purposes of 

sentencing.
236

 Professor Freiberg submitted that the purposes of sentencing should be 

ranked only if the primary purpose preserved the proportionality principle.
237

 

ALRC’s views 

4.42 The ALRC is not persuaded that it is necessary or desirable to identify a primary 

purpose of sentencing or to rank the various purposes of sentencing. Identifying a 

primary purpose of sentencing is not necessarily an effective means of promoting 

consistency in sentencing. Many factors contribute to inconsistency in sentencing, and 

there are many ways in which inconsistency can be addressed.
238

 Identifying a primary 

purpose of sentencing, or ranking the purposes of sentencing, would not necessarily 

result in more consistent sentencing practices because judicial officers could seek to 

achieve the same purpose or purposes of sentencing in different ways. 

4.43 The purposes of sentencing must ultimately depend on both the offender and the 

offence. For example, it is well established at common law that general deterrence will 

be of less weight when sentencing an offender with a mental illness or intellectual 

disability, and that rehabilitation will be of more importance when sentencing a young 

offender.
239

 The ALRC is currently of the view that nominating one purpose of 
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sentencing, or mandating the order in which the purposes should be considered, is an 

unnecessary intrusion into judicial discretion, for limited gain, if any. 

4.44 Even if it were accepted that there is a need to identify a primary purpose of 

sentencing, or to rank the various purposes of sentencing, there is no agreement as to 

the purpose that should be chosen, or the order in which the purposes should be ranked. 

Various sentencing purposes have dominated the sentencing landscape at different 

times in the development of the criminal justice system. Restorative notions of justice 

were popular in the middle ages; incapacitation (in the form of transportation of 

convicts) was popular in industrial Britain; retribution and deterrence were popular in 

colonial Australia; rehabilitation was an important purpose in many countries in the 

mid-twentieth century; ‗just deserts‘ gained prominence in the 1970s; and the notion of 

‗just deserts‘ is currently being challenged by both the theories of incapacitation and 

restorative justice. For these reasons, the ALRC considers that federal sentencing 

legislation should contain an exhaustive list of the purposes of sentencing that can be 

pursued legitimately when sentencing federal offenders. 

Proposal 4-1 Federal sentencing legislation should provide that a court 

can impose a sentence on a federal offender only for one or more of the 

following purposes: 

(a) to ensure that the offender is punished appropriately for the offence; 

(b) to deter the offender or others from committing the same or similar 

offences; 

(c) to promote the rehabilitation of the offender; 

(d) to protect the community; 

(e) to denounce the conduct of the offender; and 

(f) to promote the restoration of relations between the community, the 

offender and the victim. 
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Introduction 

5.1 An issue that was not raised in Issues Paper 29, Sentencing of Federal Offenders 

(IP 29) but has arisen during the course of the Inquiry is whether the principles of 

sentencing should be included in federal sentencing legislation. Principles of 

sentencing are overarching legal rules that should be applied when sentencing all 

federal offenders. They are to be distinguished from sentencing factors, which identify 

the specific matters that the court must consider, where relevant and known, when 

sentencing an offender.
240

 The common law principles of sentencing apply when 

sentencing federal offenders so far as they are not inconsistent with the provisions of 

Part IB of the Crimes Act 1914 (Cth).
241

 

5.2 Sentencing legislation in Canada and New Zealand sets out the principles to be 

applied when sentencing an offender. Some state and territory Acts refer to certain 

principles of sentencing and not to others.
242

 In 1996, the New South Wales Law 

Reform Commission recommended against listing the common law principles of 

sentencing in sentencing legislation, arguing that such an approach had the potential, 

among other things, to cause confusion and stultify the development of the law.
243

 The 

following sections consider the main principles of sentencing, before considering 

whether such principles should be specified in legislation. 

Proportionality 

5.3 The principle of proportionality requires courts to impose sentences that bear a 

reasonable, or proportionate, relationship to the criminal conduct in question. The 

principle of proportionality imposes an obligation on judicial officers to ensure that 

sentences imposed on offenders are of a severity that reflects the objective seriousness 

of the offence.
244

 The objective seriousness of the offence is determined by reference to 
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the maximum statutory penalty for the offence, the degree of harm caused by the 

offence, and the degree of culpability of the offender.
245

 

5.4 It has been argued that proportionality is linked to retributivism.
246

 However, 

proportionality has also been relied upon to support utilitarian goals of punishment, 

such as deterrence. For example, it has been argued that a system of justice that 

distributes proportional punishments can encourage offenders to commit crimes of a 

lesser severity in order to receive a lesser punishment if caught.
247

 

5.5 The principle of proportionality is the primary mechanism for ensuring that 

sentences imposed on offenders are just and fair. It is of paramount importance to 

sentencing law and is a principle that is ‗rooted in respect for the basic human rights of 

those before the court‘. It operates to ‗restrain excessive, arbitrary and capricious 

punishment‘.
248

 It reflects common sense and intuitive notions of justice, preserves the 

legitimacy of the sentencing system, and gives practical guidance to sentencers.
249

 

5.6 On a number of occasions the High Court has declared the principle of 

proportionality to be a fundamental sentencing principle at common law.
250

 

Proportionality is a limiting principle that operates to prevent the imposition of 

sentences that are manifestly excessive or manifestly lenient, in light of the objective 

circumstances of the offence.
251

 It also allows the sentencer to pursue any of the 

established purposes of sentencing within the parameters of the proportionate 

sentence.
252

 

5.7 A number of overseas and state and territory Acts contain reference to notions of 

proportionality in sentencing.
253

 In the United States, proportionality has featured in 

discussions about sentencing reform,
254

 and in the United Kingdom it has played a 

significant role in sentencing jurisprudence.
255

 In Australia, s 16A(1) of the Crimes 

Act, which requires a sentence imposed on a federal offender to be of a ‗severity 

appropriate in all the circumstances of the offence‘ has been interpreted as a reference 

to the principle of proportionality.
256

 In addition, s 16A(2)(k) of the Crimes Act, in 

making reference to ‗adequate‘ punishment, could also be seen as a reflection of the 

principle of proportionality.
257

 Several state sentencing Acts contain provisions that 

reflect the principle of proportionality,
258

 and the Western Australian sentencing Act 

specifically provides that the sentence imposed on an offender must be commensurate 

with the seriousness of the offence.
259

 

Parsimony 

5.8 The principle of parsimony operates to prevent the imposition of a sentence that is 

more severe than is necessary to achieve the purpose or purposes of the sentence. In 

Webb v O’Sullivan, Napier CJ described the operation of the principle in the following 

terms: 

Our first concern is the protection of the public, but, subject to that, the court should 

lean towards mercy. We ought not to award the maximum which the offence will 
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warrant, but rather the minimum which is consistent with a due regard for public 

interest.260 

5.9 The principle of parsimony recognises the inherent dignity and worth of offenders 

by mandating concern for their welfare.
261

 It acknowledges that some sentences can 

have devastating consequences for both the individual offender and the wider 

community, and it operates to ensure that judicial officers exercise restraint when 

wielding the formidable power of the state to punish those who violate its laws. 

5.10 The Victorian sentencing Act and some overseas sentencing legislation explicitly 

state the principle of parsimony.
262

 The Crimes Act currently recognises limited forms 

of the principle of parsimony. For example, s 17A provides that the court is not to 

impose a sentence of imprisonment unless it is satisfied that no other sentence is 

appropriate in all of the circumstances of the offence. In addition, s 17B provides that 

the court is not to impose a sentence of imprisonment on an offender for certain 

offences relating to property or money of a total value of $2,000 or less unless the 

court is satisfied that there are exceptional circumstances to warrant such a sentence. 

Totality 

5.11 The principle of totality is relevant to the sentencing of offenders for multiple 

offences. It has been described as a ‗limitation on excess‘
263

 and ensures that an 

offender who is sentenced for multiple offences receives an appropriate sentence 

overall and does not receive a ‗crushing sentence‘.
264

 In Mill v The Queen the High 

Court affirmed the following expression of the principle from a well-regarded text:
265

 

The effect of the totality principle is to require a sentencer who has passed a series of 

sentences, each properly calculated in relation to the offence for which it is imposed 

and each properly made consecutive in accordance with the principles governing 

consecutive sentences, to review the aggregate sentence and consider whether the 

aggregate is ‗just and appropriate‘.266 

5.12 If the sum of the individual sentences is excessive, the court can make adjustments 

to the manner in which the sentences are structured in order to reduce the overall head 

sentence, or, less desirably, reduce each of the individual sentences below that which 

would otherwise be appropriate.
267

 

5.13 The principle of totality also applies when a court sentences an offender who is 

already serving a sentence.
268

 It has also been held to apply to an offender who has 

completed a sentence in one jurisdiction and is being sentenced in another jurisdiction 

for an offence that is closely related in time and nature to the initial offence.
269

 The 

principle of totality also applies where the court imposes a single, global, sentence on 

an offender for a number of offences.
270

 The ALRC considers that the principle of 

totality should continue to apply in these circumstances. 
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5.14 The Crimes Act currently contains two provisions that give some effect to the 

principle of totality.
271

 Section 16B requires a court sentencing a federal offender to 

have regard to any other sentence yet to be served by that offender. Section 19AD 

requires a court sentencing a federal offender who is serving a sentence with a non-

parole period to consider what new non-parole period should be fixed after considering 

the existing non-parole period, the nature and circumstances of the offence or offences 

concerned, and the offender‘s antecedents. 

Consistency 

5.15 Consistency in sentencing is fundamental to maintaining a just and equitable 

criminal justice system.
272

 In the context of sentencing, consistency essentially means 

that like cases should be treated alike.
273

 Gleeson CJ described the principle succinctly 

in Wong v The Queen: 

All discretionary decision-making carries with it the probability of some degree of 

inconsistency. But there are limits beyond which such inconsistency itself constitutes 

a form of injustice. The outcome of discretionary decision-making can never be 

uniform, but it ought to depend as little as possible upon the identity of the judge who 

happens to hear the case. Like cases should be treated in a like manner. The 

administration of criminal justice works as a system; not merely as a multiplicity of 

unconnected single instances. It should be systematically fair, and that involves, 

amongst other things, reasonable consistency.274 

5.16 Inconsistency in sentencing has the potential to erode public confidence in the 

criminal justice system.
275

 In addition, it has been argued that inconsistent sentencing 

practices reduce the deterrent effect of the criminal justice system by detracting from 

the perception that appropriate punishment for criminal behaviour is certain.
276

 

5.17 It is generally recognised that given the vast range of factors to be considered 

when sentencing an offender, it is unlikely, if not impossible, that any two cases will be 

identical. The literature has drawn a distinction between consistency in approach to 

sentencing and consistency in sentencing outcome.
277

 Consistency of approach requires 

courts to apply the same purposes and principles of sentencing, and to consider the 

same types of factors when sentencing. Consistency in outcome is concerned with the 

type and quantum of the sentences imposed in similar cases. Consistency in approach 

and consistency in outcome are related to each other because sentencers are more 

likely to achieve consistent outcomes if they adopt a similar approach to sentencing. 

Conversely, substantially different outcomes in similar cases may indicate differences 

of approach. 

5.18 In the ALRC‘s view, the principle of consistency requires courts both to adopt a 

similar approach to the task of sentencing and to impose sentences that fall within an 

appropriate range in light of the objective seriousness of the offence and the subjective 

circumstances of the offender. Judicial officers are required to have regard to the 

collective wisdom of other judicial officers when considering whether a proposed 
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sentence is within the appropriate range.
278

 Consistency is discussed further in 

Chapters 20 and 21. 

5.19 The principle of parity between co-offenders is essentially a subset of the principle 

of consistency, although it is often referred to as a sentencing principle in its own right. 

Parity requires that offenders who have jointly engaged in the same type of criminal 

conduct should ordinarily receive similar sentences. However, courts are able to have 

regard to any relevant differences in the level of culpability of each offender, and to 

take into account differences in the subjective circumstances of the offenders. 

Differences in sentences imposed on co-offenders should not be so marked as to give 

rise to a justifiable sense of grievance on the part of the offender with the heavier 

sentence.
279

 Parity is best achieved when the same judicial officer hears and determines 

the sentences of all co-offenders.
280

 

Individualised justice 

5.20 The principle of individualised justice requires the court to impose a sentence that 

is just and appropriate in all of the circumstances of the particular case. Courts have 

consistently recognised the importance of this sentencing principle. For example, in 

Kable v Director of Public Prosecutions, Mahoney ACJ stated that ‗if justice is not 

individual, it is nothing‘.
281

 Individualised justice can be attained only if a sentencer 

possesses a broad sentencing discretion that enables him or her to consider and balance 

multiple facts and circumstances when sentencing an offender. This broad discretion is 

required because sentencing is ultimately ‗a synthesis of competing features which 

attempts to translate the complexity of the human condition and human behaviour to 

the mathematics of units of punishment‘.
282

 

ALRC’s views 

5.21 The ALRC is of the view that federal sentencing legislation should specify the 

fundamental principles of sentencing, namely, proportionality, parsimony, totality, 

consistency and individualised justice. This approach is consistent with that adopted in 

Canada and New Zealand. The Crimes Act already contains references to three of the 

established principles of sentencing, namely, proportionality, parsimony and totality. 

The ALRC considers that the inclusion of all five principles in federal sentencing 

legislation will emphasise their importance to judicial officers and practitioners. The 

common law will, of course, continue to provide useful guidance as to the manner in 

which the principles are to be applied. 

5.22 The ALRC notes that Canadian sentencing legislation specifically identifies 

proportionality as the fundamental sentencing principle and lists other sentencing 

principles in a separate provision. The ALRC is interested in hearing any views as to 

whether a similar approach should be adopted in Australia. 
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5.23 After considering judicial statements regarding the principles of sentencing, and 

after surveying the terminology used in Acts setting out the principles of sentencing, 

the ALRC has formed the preliminary view that the principles of sentencing should be 

expressed as set out in the proposal below. 

Proposal 5-1 Federal sentencing legislation should state the fundamental 

principles that are to be applied in sentencing a federal offender, namely: 

(a) a sentence should be proportionate to the objective seriousness of the 

offence (proportionality); 

(b) a sentence should be no more severe than is necessary to achieve the 

purpose or purposes of the sentence (parsimony); 

(c) where an offender is being sentenced for more than one offence, or is 

already serving a sentence and is being sentenced for a further offence, the 

aggregate of the sentences should be just and appropriate in all the 

circumstances (totality); 

(d) a sentence should be similar to sentences imposed on like offenders for 

like offences (consistency); and 

(e) a sentence should take into consideration all circumstances of the 

individual case, in so far as they are relevant and known to the court 

(individualised justice). 
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6.1 This chapter considers: factors that are relevant to the determination of sentence 

and how they should be treated; factors that are relevant to the administration of the 

criminal justice system, which should be considered in sentencing; and factors that are 

irrelevant to sentencing. Many of the proposals in this chapter are directed towards 

providing legislative guidance to judicial officers in the exercise of the sentencing 

discretion. 

Listing of mandatory or discretionary factors 

Should federal legislation specify factors that are relevant to the choice of 

sentencing options or the quantum of sentence to be imposed? If so, what should 

these factors be? Should these factors include general deterrence? Should some 

or all of these factors be mandatory or discretionary? [IP 29, Q8–2, part] 

Background 

6.2 Section 16A(2) of the Crimes Act 1914 (Cth) sets out a non-exhaustive list of 13 

matters that a court must take into account in sentencing an offender, to the extent that 

they are relevant and known to the court.
283

 Sentencing legislation in most states and 

territories sets out a list of mandatory factors, which the court must either take into 

account
284

 or to which it must have regard.
285

 Of these jurisdictions, Victoria and the 

Northern Territory distinguish between mandatory and discretionary factors.
286

 In 

contrast, the sentencing legislation of Tasmania does not set out any factors to be 

generally considered in sentencing.
287

 Sentencing legislation in Western Australia 

states that a sentence imposed on an offender must be commensurate with the 

seriousness of the offence and sets out four factors that must be taken into account in 

determining seriousness, including ‗any aggravating factors‘ and ‗any mitigating 

factors‘.
288
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6.3 Most state and territory sentencing legislation expressly requires the court to 

have regard to any relevant circumstances or any relevant matter;
289

 and other state and 

territory legislation requires the court to take into account or consider certain specified 

factors to the extent that they are relevant and known to the court.
290

 

Issues and problems 

6.4 Issues Paper 29 (IP 29) sets out some of the drawbacks of listing sentencing 

factors, including the risk that a list will be treated as a de facto codification, especially 

by less experienced judicial officers.
291

 A range of stakeholders—including 

prosecutors, defence lawyers, federal offenders and academics—expressed support in 

consultations and submissions for federal legislation to set out factors to be considered 

in sentencing.
292

 Professor Arie Freiberg submitted that courts were used to handling 

and balancing lists of factors.
293

 The Commonwealth Director of Public Prosecutions 

(CDPP) submitted that including a list of factors relevant to sentencing provides useful 

guidance.
294

 There was some support expressed for a checklist of factors.
295

  

6.5 However, the New South Wales Legal Aid Commission submitted that: 

the specification of particular factors relevant to choices of sentencing options, or 

quantum of sentence, should not be undertaken, as this imposes fetters on the 

discretion of the courts and would introduce rigidity in relation to the sentencing 

exercise.296 

6.6 The CDPP expressed support for the current approach by which listed factors 

are to be taken into account by a court where they are relevant and known.
297

 Some 

submissions favoured factors being discretionary rather than mandatory
298

 or expressed 

opposition to mandatory factors.
299

 However, one federal offender supported the idea 

of having some mandatory factors in order to promote consistency of approach, and 

having some discretionary factors to allow for ‗fairness on a case-by-case basis‘.
300

 

Other stakeholders stated that they were against legislation identifying factors as either 

mandatory or discretionary.
301

 The Law Society of South Australia submitted that: 

The identification of factors as relevant to sentencing and their expression in 

legislation serves as a guide and is no more than an effective codification of the 

common law approach. To then legislate for those factors to be identified as either 

mandatory or discretionary runs counter to the development of sentencing by the 

courts over time, the development of the common law approach as to sentencing and 

serves to lead to greater potential for inconsistency rather than consistency. …  

The risk is that to make such factors mandatory or discretionary would change the 

weighting that has already been accepted in approaches to sentencing … 302 

6.7 The Attorney-General‘s Department submitted that: 

flexibility and the discretion of the court to take account of the fullest range of factors 

in considering an appropriate sentence should remain a keystone. Sentencing is not a 

precise science and caution should be exercised in considering any move to 

prescription which would carry with it the dangers of a check-list approach by the 

courts.303 
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Options for reform 

6.8 One option for reform is for federal sentencing legislation to refrain from setting 

out any factors relevant to sentencing, as is the position in Tasmania. A variation of 

this option is for legislation to require the courts to have regard to any factor that is 

relevant and known to the court, but leave the description of particular factors at large. 

This option would be the least prescriptive and would promote maximum flexibility in 

the exercise of judicial discretion. However, this option provides no guidance to 

judicial officers, nor does it assist in promoting consistency in determining sentences. 

6.9 A second option is to set out a short list of ‗core‘ factors to which the court must 

have regard, and a list of ‗non-core‘ factors to which the court may have regard in 

sentencing. If there were many core factors, issues may arise on appeal if a judicial 

officer referred to some of the factors but not others.
304

 Of those jurisdictions that set 

out factors relevant to sentencing, Victoria is the only one that sets out what could 

potentially be described as nine core factors.
305

 However, as one of those factors is 

described broadly as ‗the presence of any aggravating or mitigating factor or any other 

relevant circumstance‘ the legislation somewhat blurs the issue of what is core and 

what is non-core. While the Northern Territory legislation distinguishes between 

mandatory and discretionary factors, it cannot be said that it sets out a short list of core 

factors because its list of mandatory factors includes 17 separate items.
306

 

6.10 A third option is for federal sentencing legislation to set out a comprehensive list 

of factors that are relevant to sentencing generally. This list could be mandatory or 

discretionary; and exhaustive or non-exhaustive. A variation of this option is for 

federal sentencing legislation to express the general principle that a sentencing court 

must consider any factor that is relevant to sentencing so far as it is known to the court, 

and to set out a non-exhaustive list of relevant factors that may be applicable in the 

circumstances of a case. 

6.11 A final option is for federal sentencing legislation to set out separate lists of 

factors relevant to the imposition of each of the sentencing options available to a court. 

ALRC’s views 

6.12 Federal sentencing legislation should express the primary principle that a court 

must consider any factor that is relevant to sentencing and known to the court. There is 

some ambiguity about what makes a particular factor ‗relevant‘ to sentencing. One 

possibility is for federal sentencing legislation to state that the factor must be relevant 

to either a purpose or a principle of sentencing.
307

 The ALRC is interested in 

stakeholders‘ views on this issue. 

6.13 In addition, federal sentencing legislation should set out a non-exhaustive list of 

factors that are relevant to sentencing and that may be applicable in a particular case, 
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depending on the circumstances. If any listed factor is applicable to the case and 

known to the court, it must be considered; but if the factor has no application to the 

case it will not need to be considered. An exhaustive list of factors would be 

problematic because it is not possible to specify in advance every factor that might 

conceivably be relevant to sentencing, given the diversity of facts in individual matters. 

A non-exhaustive list provides for flexibility in sentencing—which is one of the 

objects of the proposed federal sentencing Act—and allows courts to develop 

jurisprudence in relation to additional relevant sentencing factors.
308

 The approach of 

specifying an extensive but non-exhaustive list of factors is consistent with the position 

in most states and territories.
309

 

6.14 Some consultations and submissions opposed the specification of mandatory 

sentencing factors. However, this is the approach adopted in most Australian 

jurisdictions, presumably because identification of mandatory factors provides 

guidance to courts and promotes consistency in sentencing. In the federal context, the 

need for guidance is greater than within a single jurisdiction because consistency must 

be sought in relation to sentences imposed by federal, state and territory judicial 

officers. Legislative specification of sentencing factors also promotes clarity where 

there is conflicting case law about the relevance of a particular factor or the 

circumstances in which the factor is to be applied. 

6.15 The ALRC does not consider the approach of listing a small number of 

mandatory core factors and a larger number of discretionary non-core factors to be 

workable. Delineating between core and non-core factors would be difficult and 

somewhat arbitrary because what is core may depend on the circumstances of a case. 

6.16 The ALRC does not support a separate list of factors relevant to the imposition 

of each of the sentencing options available to a court. Such an approach would 

introduce undue complexity into the sentencing process; would result in the duplication 

of many relevant factors; and would be fraught with difficulty because it may require a 

court to ignore some relevant factors when imposing a particular sentencing option.
310

 

Existing sentencing factors 

6.17 As noted above, s 16A(2) of the Crimes Act sets out a non-exhaustive list of 13 

matters that a court must take into account to the extent that they are relevant and 

known to the court. These include factors relevant to the circumstances of the offence, 

the circumstances of the offender, and the personal circumstances of any victim.
311

 The 

section also lists matters that might properly be regarded as purposes of sentencing, 

including specific deterrence and punishment,
312

 although it excludes any reference to 

general deterrence.
313

 

6.18 Section 16A(2) provides as follows: 

In addition to any other matters, the court must take into account such of the 

following matters as are relevant and known to the court: 
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(a) the nature and circumstances of the offence; 

(b) other offences (if any) that are required or permitted to be taken into account; 

(c) if the offence forms part of a course of conduct consisting of a series of criminal 

acts of the same or a similar character—that course of conduct; 

(d) the personal circumstances of any victim of the offence; 

(e) any injury, loss or damage resulting from the offence; 

(f) the degree to which the person had shown contrition for the offence: 

 (i) by taking action to make reparation for any injury, loss or damage 

resulting from the offence; or 

 (ii) in any other manner; 

(g) if the person has pleaded guilty to the charge in respect of the offence—that 

fact; 

(h) the degree to which the person has cooperated with law enforcement agencies in 

the investigation of the offence or of other offences; 

(j) the deterrent effect that any sentence or order under consideration may have on 

the person; 

(k) the need to ensure that the person is adequately punished for the offence; 

(m) the character, antecedents, cultural background, age, means and physical or 

mental condition of the person; 

(n) the prospect of rehabilitation of the person; 

(p) the probable effect that any sentence or order under consideration would have 

on any of the person‘s family or dependants. 

6.19 The discussion below considers the manner in which the current list of factors in 

s 16A(2) of the Crimes Act should be amended. The discussion addresses factors that 

should be removed from the list; factors that should be retained; factors that should be 

added; and factors that should be modified. Proposal 6–1 below sets out on an 

inclusive basis those factors the ALRC considers relevant to sentencing a federal 

offender. 

Items to be removed 

Purposes of sentencing 

6.20 The ALRC considers that the list of sentencing factors to be included in a new 

federal sentencing Act should be distinct from, but consistent with, the stated purposes 

of sentencing. As a result, those items in s 16A(2) of the Crimes Act that are actually 

purposes of sentencing—that is, specific deterrence and punishment
314

—should be 

removed from the list, as they are dealt with in a separate proposal dedicated to the 

purposes of sentencing.
315
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6.21 One of the proposed purposes of sentencing is ‗to promote the rehabilitation of 

the offender‘. On this basis it might be thought that s 16A(2)(n), which refers to the 

‗prospect of rehabilitation‘, should also be removed from the list of sentencing factors. 

However, the ‗prospect of rehabilitation‘ can be properly categorised as a factor that is 

consistent with, and relevant to, the rehabilitative purpose of sentencing.
316

 For this 

reason the ALRC does not propose removing this factor from the list. However, the 

ALRC is interested in hearing from stakeholders about whether the prospect of 

promoting other sentencing purposes should be expressly included in the list. 

6.22 As discussed in Chapter 4, the ALRC has concluded that general deterrence is a 

legitimate sentencing purpose. Given that general deterrence is properly categorised as 

a purpose of sentencing, rather than as a factor to be considered in sentencing, the 

proposed list of factors should not contain a reference to general deterrence. 

Factors relevant to the administration of the criminal justice system 

6.23 For the reasons discussed separately below, the ALRC proposes that factors 

relevant to the administration of the criminal justice system—namely the fact that a 

person has pleaded guilty or has cooperated with the authorities—be removed from the 

list of factors relevant to sentencing, and be dealt with in a separate provision. 

Factors to be retained 

6.24 Some stakeholders expressed general support for the types of factors listed in 

s 16A(2).
317

 However, views were expressed in consultations that some of those factors 

were irrelevant and should be removed. Professor Mirko Bagaric expressed the view 

that prior convictions and the personal circumstances of an offender were irrelevant 

factors in sentencing. He stated, for example, that intellectual disability should be taken 

into account in determining guilt but was not relevant to sentencing.
318

 Professor 

Bagaric has also argued that contrition, which is currently a factor in s 16A(2), is 

irrelevant.
319

 

6.25 The ALRC proposes to retain some factors listed in s 16A(2) in their current 

form. These include the factors that allow the court to take into account other offences, 

and a course of criminal conduct.
320

 They also include factors relating to the personal 

circumstances of the offender, such as character, cultural background and age. 

6.26 The ALRC does not agree with the view that factors relating to the personal 

circumstances of the offender are irrelevant. Allowing the court to take into account 

factors relating to the personal circumstances of an offender facilitates individualised 

justice, which is one of the key sentencing principles.
321

 The ALRC also disagrees with 

the view that contrition is an irrelevant factor in sentencing. The ‗degree to which the 

person has shown contrition‘ may be relevant to the prospect of rehabilitation of the 

offender, which in turn is relevant to the sentencing purpose of promoting the 

rehabilitation of the offender. It is also a factor relevant to the sentencing purposes that 

underlie restorative justice, as well as to the purposes of specific deterrence and 
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protection of the community.
322

 The ALRC proposes to retain the broad description of 

this factor as expressed in s 16A(2)(f) but is presently of the view that legislation need 

not specify ‗taking action to make reparation‘ as an example of how contrition may be 

demonstrated. An offender may show contrition in other ways, such as by 

demonstrating a willingness to facilitate the administration of justice by pleading guilty 

or cooperating with the authorities.
323

 

Factors to be added 

Pre-sentence detention or custody 

6.27 It is generally accepted that a court is to take into account any time spent in pre-

sentence custody where a sentence of imprisonment is imposed.
324

 However, an issue 

arises in relation to the treatment of pre-sentence detention or custody where a sentence 

other than imprisonment is ultimately imposed by the court. This issue has arisen in the 

sentencing of unlawful non-citizens for fisheries-related offences, although it is also 

relevant in other contexts, such as pre-sentence detention of the mentally ill.
325

 

6.28 The United Nations Convention on the Law of the Sea prohibits imprisonment as 

a penalty for violations of certain fisheries laws, in the absence of agreements to the 

contrary by the States concerned.
326

 Consequently, certain offences against the 

Fisheries Management Act 1991 (Cth) are not punishable by imprisonment but are 

punishable by the imposition of other sentencing options, including fines. Unlawful 

non-citizens can be detained by the authorities for the purpose of determining whether 

or not to charge or prosecute them with certain offences, including fisheries offences. 

They can either be detained under the Fisheries Management Act for a maximum 

period of 168 hours,
327

 or they can be detained under the Migration Act 1958 (Cth).
328

 

In the latter case there is no limit on the time that a person may be held in immigration 

detention and there is no requirement to bring a charge against a detainee within any 

particular time.
329

 

6.29 Different judicial opinions have been expressed about whether pre-sentence 

immigration detention is a relevant factor in sentencing. In R v Yusup, Angel J, when 

imposing a fine for a fisheries offence, refused to take into account the period of time 

spent by the offender in immigration detention pending disposition of the matter. He 

stated that it was not a relevant sentencing factor, and referred to the fact that it was not 

mentioned in s 16A(2) of the Crimes Act. He expressed the view that the period of 

immigration detention was not punishment but was attributable to the offender‘s 

unlawful presence in Australia.
330

 However, in R v Zainudin, Mildren J concluded that 

considerations of justice required that pre-sentence detention be taken into account. He 

distinguished pre-charge immigration detention from the type of immigration detention 

used to hold illegal immigrants, and stated that from an offender‘s perspective, pre-

charge immigration detention was, for all practical purposes, the same as being held on 

remand.
331
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6.30 The Northern Territory Legal Aid Commission expressed the view that 

immigration detention connected to an offence should be taken into account in 

sentencing. It noted that offenders in immigration detention were prejudiced by the fact 

that they were not brought promptly before the courts.
332

 

6.31 The ALRC notes the differing judicial views in relation to the treatment of pre-

sentence immigration detention. The ALRC considers that in imposing a sentence other 

than imprisonment
333

 a court should have regard to any time spent by the offender in 

pre-sentence custody or detention in relation to the offence. In the case of immigration 

detention, the need for fairness is highlighted by the fact that there is no limit to the 

amount of time that an unlawful non-citizen can be kept in immigration detention in 

relation to a suspected offence before a charge is laid. In addition, alternative 

sentencing options imposed on an offender may be substantial. For example, the 

maximum fines for certain fisheries offences are significant,
334

 and when imposed on 

impecunious offenders may result in imprisonment for non-payment of the fine.
335

 

Pre-sentence quasi-custody 

6.32 Another issue that arises is the treatment of time spent by an offender in pre-

sentence residential rehabilitation programs, or other forms of quasi-custody involving 

significant restrictions on the offender. While it may not be appropriate to give full 

credit for the time spent in quasi-custody (in the sense of reducing any sentence of 

imprisonment by the full number of days spent in quasi-custody), a number of 

decisions recognise that periods in quasi-custody should be taken into account by a 

court in sentencing.
336

 

6.33 The ALRC considers that an additional factor should be added to the list of 

sentencing factors in s 16A(2) of the Crimes Act, namely, time spent by an offender in 

a rehabilitation program or other form of quasi-custody where the offender has been 

subjected to restrictions, except where full credit must be given for pre-sentence 

custody or detention. 

Impact on victim 

6.34 The Victim Support Service Inc stated that additional factors relating to victims 

should be included in the list of sentencing factors, and noted that there was little in the 

current list that would cover the impact of the offence on the victim.
337

 The proposed 

sentencing legislation of the Australian Capital Territory (ACT) includes the effect of 

an offence on a victim as a relevant sentencing factor.
338

 

6.35 The ALRC is of the view that the impact of an offence on any victim is a 

relevant sentencing factor, and that it is a factor of increasing relevance in sentencing 

federal offenders. New federal offences such as sexual servitude, child sex tourism and 

terrorism offences depart from the traditional subject matter of federal offences (such 

as social security fraud and tax fraud), which have generally been considered to be 

victimless in the sense that the injury is often not directed to an identifiable individual 

but to the Commonwealth as a polity.
339

 It is desirable that the impact of an offence on 
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any victim be added to the list of sentencing factors given the proposal elsewhere in 

this Discussion Paper to regulate the use of victim impact statements in sentencing,
340

 

and given that one of the objects of the proposed federal sentencing Act is to recognise 

the interests of victims.
341

 

Additional factors in relation to offence and offender’s culpability 

6.36 A review of state and territory sentencing legislation reveals a number of 

additional factors in relation to an offence and an offender‘s culpability for an offence 

that could appropriately be adopted in federal sentencing legislation. These factors 

include the maximum penalty for the offence;
342

 the seriousness or the gravity of the 

offence;
343

 and the offender‘s culpability and degree of responsibility for the 

offence.
344

 

6.37 Having regard to state and territory sentencing legislation and to particular 

criticisms made of s 16A(2) of the Crimes Act,
345

 the ALRC considers that the 

following new factors should be added to the list of sentencing factors in s 16A(2): 

 the maximum penalty for the offence; 

 the seriousness of the offence (which would include whether the commission of 

the offence involved a breach of trust, and whether a weapon was used); and 

 the offender‘s culpability and degree of responsibility for the offence (which 

would encompasses the degree of premeditation and degree of participation in 

the offence). 

Forfeiture orders 

6.38 A federal offender who is being sentenced for an offence may separately be 

subject to orders for the forfeiture of property in relation to that offence. The forfeiture 

orders may relate either to property that was used in the commission of the offence or 

to property that is the proceeds of crime. In some states and territories courts are 

required to have regard to forfeiture of property orders when sentencing an offender.
346

 

6.39 The ALRC considers that the nature and extent of any forfeiture of property 

order that is to be imposed as a result of the commission of the offence should be 

added to the list of sentencing factors in s 16A(2). However, for the reasons discussed 

more fully below, this proposal is subject to the qualification that any forfeiture order 

that merely neutralises a benefit that has been obtained by the commission of a federal 

offence—that is, a forfeiture order directed to the proceeds of crime—should not 

mitigate the sentence.
347

 



78 Sentencing of Federal Offenders  

Effect of sentencing option on the offender 

6.40 The Law Society of South Australia expressed the view that when sentencing a 

federal offender a court should be able to take into account sufficiently adverse prison 

conditions or the fact that someone would be subject to protective custody.
348

 

6.41 ALRC 44 recommended that relevant sentencing factors should include: 

whether a particular type of sanction would cause hardship to the offender; and the 

indirect effects on the offender of a particular sanction.
349

 The sentencing legislation of 

the ACT includes as a sentencing factor whether the imposition of a particular penalty 

is likely to cause particular hardship to an offender.
350

 

6.42 In R v Sellen, the New South Wales Court of Criminal Appeal stated that: 

If it is shown that imprisonment will cause particular hardship (either because of a 

pre-existing physical or mental disability of the prisoner or because of the 

circumstances in which the prisoner must be kept for protection) this is a 

circumstance to be taken into account in determining the duration of the 

imprisonment.351 

6.43 In York v The Queen, the High Court held that it was appropriate for a judicial 

officer to take into account the grave risk that an offender could be killed in prison, and 

that the weight to be given to this factor depends on the circumstances of the case, 

including the likelihood of the occurrence.
352

 

6.44 Having regard to the views expressed in consultations, the recommendation 

made in ALRC 44, and relevant state and territory law, the ALRC is of the view that a 

new factor should be added to the list of sentencing factors in s 16A(2), namely, the 

probable effects on the offender of a particular sentencing option, including that the 

offender‘s circumstances may result in imprisonment having an unusually severe 

impact on him or her. 

Civil consequences of being found guilty 

6.45 The civil and administrative consequences of being found guilty of an offence 

often reach far beyond the immediate sentence imposed by the court. Long after a 

sentence has been completed an offender may face restrictions in gaining access to 

employment, housing, or goods and services by reason of his or her criminal history. 

For example, one federal offender submitted that, due to deregistration from his 

professional body, there was no potential for him to earn income from his profession in 

the future.
353

 

6.46 ALRC 44 recommended that relevant sentencing factors should include the 

indirect effects on the offender of conviction, such as loss of, or inability to continue in 

or obtain, suitable employment.
354

 The sentencing legislation of the ACT includes as a 

sentencing factor whether the recording of a conviction is likely to cause particular 

hardship to an offender.
355
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6.47 The ALRC considers that federal sentencing legislation should add to the list of 

sentencing factors the probable civil and administrative consequences of being found 

guilty of the offence. The consequences may vary according to an offender‘s socio-

economic background. For example, offenders from relatively advantaged backgrounds 

might face loss of directorship of a corporation or deregistration from a professional 

body, while other offenders may face loss of opportunity for employment. Judicial 

officers should be careful not to apply this factor in a manner that privileges offenders 

from advantaged backgrounds. 

Other factors relevant to special categories of offenders 

6.48 The ALRC considers that the list of sentencing factors should also include a 

number of additional factors that are relevant to special categories of offenders. These 

factors are discussed in Chapters 27 to 30. 

Factors to be modified 

Injury, loss or damage 

6.49 Section 16A(2)(e) requires a court to take into account ‗any injury, loss or 

damage resulting from the offence‘. Traditionally the subject matter of federal offences 

has differed from that of state and territory offences in the sense that the injury flowing 

from federal offences is not always directed to identifiable individuals but to the 

Commonwealth as a polity. This trend may be changing with the advent of new 

offences such as terrorism and sexual servitude, which impact on individual victims.
356

 

However, it remains the case that the damage or injury resulting from certain federal 

offences (such as corporations law offences and fisheries offences) does not always 

impact on individual victims, or may have an impact beyond individual victims (such 

as impact on the market or the environment). 

6.50 The Australian Securities and Investments Commission (ASIC) submitted that: 

ASIC matters can be prosecuted in a wide range of courts and jurisdictions, and not 

all courts have understood the levels of damage that corporate offences can cause. … 

General provisions could refer to factors such as impact of the offences on market 

integrity, market confidence and consumer confidence in the financial sector.357 

6.51 Having regard to these concerns, the ALRC proposes that the existing factor in 

s 16A(2) dealing with injury, loss or damage be modified to include effects beyond any 

immediate victim, such as effects on the environment or the market. To assist in 

resolving the potentially difficult issues relating to causation or the foreseeability of 

such injury, loss or damage, the ALRC proposes that the injury, loss or damage which 

the court must consider should be limited to that which results directly from the 

offence. This is consistent with the approach taken in Victorian sentencing 
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legislation,
358

 although the sentencing Acts in the other states and territories do not 

adopt this limitation. 

Effect on family 

6.52 The New South Wales Public Defenders Office expressed the view that a court 

should always be able to take into account the probable effect that any sentence or 

order under consideration would have on an offender‘s family or dependants.
359

 

6.53 The effect of incarceration on family was emphasised by one federal offender 

who submitted that his custodial sentence caused severe financial hardship to his 

family members, resulting in their becoming welfare beneficiaries; and caused 

psychological damage to his son.
360

 The probable effect on family or dependants is 

currently included as a factor in s 16A(2)(p) of the Crimes Act, but some courts have 

read this paragraph down to allow consideration of this factor only in exceptional 

circumstances.
361

 

6.54 The ALRC proposes that the existing factor that requires a court to take into 

account ‗the probable effect that any sentencing option or order under consideration 

would have on any of the person‘s family or dependants‘ should be modified to make it 

clear that a court should have regard to this factor whether or not the circumstances are 

exceptional. The weight to be given to this factor would be a matter for the court‘s 

discretion. For example, it may be that certain effects on family and dependants would 

not warrant a modification in the sentence or order imposed. On the other hand, other 

effects may be sufficiently serious—even if not strictly exceptional—to warrant a 

modification in the sentence or order imposed when considered in the light of other 

relevant factors. The effect on dependants should include financial, social, and 

psychological effects. 

6.55 The ALRC is interested in hearing stakeholders‘ views as to whether federal 

sentencing legislation should specify as a relevant factor the effect of the offender‘s 

sentence on the offender‘s community—for example, where the offender has an 

important role in a small regional or remote community. 

Antecedent criminal history 

6.56 Section 16A(2) of the Crimes Act includes as a relevant factor ‗antecedents‘. 

This broad term encompasses relevant facts and circumstances in the background or 

past history of the offender as well as an offender‘s antecedent criminal history.
362

 

6.57 The Crimes Act does not set out what constitutes ‗antecedent criminal history‘. 

Criminal records kept by police services in each jurisdiction generally include court 

appearances, prior convictions, findings of guilt with no conviction, charges and 

matters currently under investigation.
363

 However, not everything that is included in a 

criminal record is relevant to sentencing. The CDPP submitted that all prior 

convictions, including spent convictions, should be available to a court in 

sentencing.
364

 In consultations, the Offenders Aid and Rehabilitation Services South 
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Australia expressed the view that spent convictions and unrelated and juvenile history 

should not be able to be considered in sentencing.
365

 

6.58 The ALRC considers that there is some utility in reformulating the existing 

factor of ‗antecedents‘ so that separate reference is made to ‗antecedent criminal 

history‘ and to the history and circumstances of the offender. ‗Antecedent criminal 

history‘ is a term often used by the courts.
366

 It should be defined to mean a record of 

all prior convictions,
367

 offences in respect of which an offender was found guilty but 

was released without conviction, and other offences admitted in accordance with the 

usual procedures for taking other offences into account,
368

 up to the time of 

sentence.
369

 Charges and matters under current investigation should not be 

encompassed within ‗antecedent criminal history‘. 

6.59 While there are legitimate reasons for restricting the disclosure of spent 

convictions in certain areas, such as employment and insurance, the ALRC is of the 

view that a court should be able to consider spent convictions when sentencing federal 

offenders. Older convictions may carry less weight but nevertheless may be relevant to 

sentencing. Allowing spent convictions to be considered in sentencing is consistent 

with the current position
370

 and the recommendation made in ALRC 37.
371

 

Drafting modifications 

6.60 Some particular issues arise from the terms in which s 16A(2) of the Crimes Act 

is drafted. Having regard to the desirability of accuracy, clarity and consistency in 

language, the ALRC proposes that: 

 the existing reference to ‗means‘ in s 16A(2)(m) should be replaced with the 

wider term ‗financial circumstances‘, which is currently used in s 16C of the 

Crimes Act;
372

 and 

 the reference to ‗physical or mental condition‘ in s 16A(2)(m) should be 

replaced with ‗physical and mental condition‘ to make it clear that a court can 

have regard to both of these factors. 

Proposal 6–1 Federal sentencing legislation should state that a court, 

when sentencing a federal offender, must consider any factor that is relevant to 

sentencing and known to the court. These factors may include, but are not 

limited to, any of the following matters to the extent that they are applicable: 

(a) the nature, seriousness and circumstances of the offence; 

(b) the maximum penalty for the offence; 
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(c) the offender‘s culpability and degree of responsibility for the offence; 

(d) other offences (if any) that are required or permitted to be taken into 

account;  

(e) if the offence forms part of a course of conduct consisting of a series of 

criminal acts of the same or a similar character—that course of conduct;  

(f) the personal circumstances of any victim of the offence and the impact of 

the offence on any victim; 

(g) any injury, loss or damage resulting directly from the offence; including 

effects beyond any immediate victim (such as effects on the environment 

or the market); 

(h) the degree to which the person has shown contrition for the offence; 

(i) the character, antecedent criminal history, cultural background, history 

and circumstances of the offender, including age, financial circumstances, 

physical and mental condition; 

(j) if a sentence is imposed other than a term of imprisonment—time spent in 

pre-sentence custody or detention in relation to the offence; 

(k) time spent in a rehabilitation program or other form of quasi-custody 

where the offender has been subjected to restrictions, except where full 

credit must be given for pre-sentence custody or detention; 

(l) subject to Proposal 6–4, the nature and extent of any forfeiture of 

property that is to be imposed as a result of the commission of the 

offence; 

(m) the probable effect on the offender of a particular sentencing option, 

including that the offender‘s circumstances may result in imprisonment 

having an unusually severe impact on him or her; 

(n) the probable civil and administrative consequences of being found guilty 

of the offence; 

(o) the prospect of rehabilitation of the offender; 

(p) the probable effect that any sentencing option or order under 

consideration would have on any of the offender‘s family or dependants, 

whether or not the circumstances are exceptional; and 
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(q) other factors relevant to special categories of offenders. 

Aggravating or mitigating factors 

Should legislation indicate whether [the factors relevant to the choice of 

sentencing option or the quantum of sentence] aggravate or mitigate the 

sentence? [IP 29, Q8–2, part] 

Background 

6.61 One question that arises is whether federal sentencing legislation should identify 

which sentencing factors increase the penalty to be imposed (an aggravating factor) 

and which lessen the penalty to be imposed (a mitigating factor).
373

 

6.62 The Crimes Act does not list aggravating or mitigating factors. New South 

Wales is the only jurisdiction that sets out a list of aggravating and mitigating factors 

that the court must take into account.
374

 Other state and territory sentencing legislation 

simply states that a court must have regard to the presence of any mitigating or 

aggravating factor concerning the offender
375

 or must have regard to any mitigating or 

aggravating factor in determining the seriousness of an offence,
376

 without listing 

examples of such factors. Some sentencing legislation is silent on the issue of 

aggravating and mitigating factors.
377

 There is precedent in the sentencing provisions 

of overseas jurisdictions for the listing of aggravating and mitigating factors
378

 and 

some of these provisions expressly allow for the consideration of any aggravating or 

mitigating factor relating either to the offence or the offender.
379

 

Issues and problems 

6.63 Professors Richard Fox and Arie Freiberg have expressed the view that it is: 

artificial, misleading and possibly an error in principle to isolate certain factors and 

label them as always either aggravating or mitigating the circumstances of the offence 

and, consequently, its penalty.380 

6.64 The relationship between mitigating and aggravating factors is complicated by 

the fact that the opposite of a mitigating factor is not necessarily an aggravating factor, 

and vice versa.
381

 For example, a plea of guilty could be a mitigating factor but it is 

improper to treat a plea of not guilty as an aggravating factor. Similarly, while youth or 

old age may be a mitigating factor, the fact that an offender‘s age does not fall in either 

extreme is not an aggravating factor. 
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6.65 Opposition was expressed in consultations and submissions to federal 

sentencing legislation specifying aggravating and mitigating factors. It was said that 

specifying such factors might mislead and give rise to error,
382

 that it was unnecessary 

and unhelpful,
383

 and that, if factors were to be specified, it would have to be done 

carefully and would be undertaken more appropriately by a Sentencing Council rather 

than in legislation.
384

 

ALRC’s views 

6.66 ALRC 44 expressed the view that no distinction should be drawn between 

aggravating and mitigating factors.
385

 The ALRC remains of that view. No problem has 

been identified during the course of the ALRC‘s current inquiry that gives cause to 

reconsider this aspect of federal sentencing legislation. The majority of consultations 

and submissions addressing this issue were opposed to the specification of aggravating 

or mitigating factors. 

6.67 Some of the sentencing factors set out in Proposal 6–1, such as the maximum 

penalty for the offence, cannot be categorised as either aggravating or mitigating. Other 

factors may be either aggravating or mitigating depending on the circumstances. For 

example, aggravating factors could be that the offender‘s culpability and degree of 

responsibility for the offence were high, while mitigating factors could be that an 

offender‘s culpability and degree of responsibility for the offence were limited. 

However, such distinctions seem self-evident and there appears to be little utility in 

attempting to give them statutory expression. 

6.68 The ALRC also considers it to be self-evident that some sentencing factors are 

mitigating rather than aggravating. For example, the factor relating to time spent in 

pre-sentence custody or detention where a sentence other than imprisonment is 

imposed is obviously mitigating. 

6.69 Finally, some factors relevant to sentencing are such that their existence may 

serve neither to increase nor to decrease the severity of a sentence, but may guide the 

court in selecting an appropriate sentencing option or specifying certain conditions 

tailored to the needs and circumstances of the offender. Factors that could fall into this 

category include the cultural background, age, and physical and mental condition of an 

offender. 

Proposal 6–2 Subject to Proposals 6–3 and 6–4, the list of factors relevant 

to sentencing a federal offender should not distinguish between factors that 

aggravate and those that mitigate the sentence. 
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Factors that do not aggravate the sentence 

6.70 Part IB of the Crimes Act does not identify factors that must be treated as non-

aggravating or non-mitigating. There is precedent for the contrary position. Examples 

of non-aggravating factors identified in legislation are: that a person has pleaded not 

guilty; that a person has a prior criminal record; and that a previous sentence has not 

achieved the purpose for which it was imposed.
386

 Examples of non-mitigating factors 

identified in legislation are: forfeiture orders of property derived as result of the 

commission of an offence;
387

 certain automatic forfeiture orders;
388

 and voluntary 

consumption of certain drugs and alcohol.
389

  

6.71 However, some legislative provisions confuse the distinction between irrelevant 

factors and factors that are not aggravating. Section 344 of the Crimes Act 1900 (ACT), 

is headed ‗Matters not to be taken into account‘, but the substance of the provision is 

directed to listing factors that preclude a court from increasing the severity of the 

sentence that it would have otherwise imposed.
390

 Among this list of factors are some 

that are truly irrelevant to sentencing,
391

 and some that properly should be regarded as 

non-aggravating. 

6.72 There was some support in consultations and submissions for federal sentencing 

legislation to specify factors that should not aggravate a sentence,
392

 and factors that 

should not mitigate a sentence.
393

 Specific factors that might be treated as either non-

aggravating or non-mitigating are discussed separately below. 

Plea of not guilty 

6.73 At common law a plea of not guilty is not to be treated as aggravating. In 

Siganto v The Queen, the High Court stated: 

A person charged with a criminal offence is entitled to plead not guilty, and defend 

himself or herself, without thereby attracting the risk of the imposition of a penalty 

more serious than would otherwise have been imposed.394 

6.74 ALRC 44 recommended that an offender‘s choice to plead not guilty be 

specified as an irrelevant factor ‗to help ensure that the court does not take into account 

a not guilty plea to increase the severity of the sentence‘.
395

 While the ALRC 

recommended that a plea of not guilty be treated as irrelevant, the reasoning was in fact 

directed to ensuring that a plea of not guilty be treated as non-aggravating. 

6.75 The ALRC is of the view that federal sentencing legislation should specify that 

the fact that the offender has pleaded not guilty to the offence should not be treated as 

an aggravating factor. This is consistent with the common law position and with the 

position in Western Australia and the ACT.
396

 Further, as the court is entitled to treat 

an offender‘s plea of guilty as mitigating, there is merit in expressly stating that a plea 
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of not guilty is not aggravating. This would provide explicit reassurance that federal 

offenders who exercise their right to plead not guilty will not be penalised for doing so. 

Antecedent criminal history 

Background 

6.76 Part IB of the Crimes Act is silent on the issue of how antecedent criminal 

history is to be treated. The sentencing legislation of New South Wales and New 

Zealand expressly provides that prior convictions are to be regarded as aggravating,
397

 

and certain United States sentencing provisions deem certain types of prior convictions 

to be aggravating in sentencing for specific types of offences.
398

 The United Kingdom 

Sentencing Guidelines Council has issued a guideline that identifies prior convictions 

as an aggravating factor.
399

 By contrast, the sentencing legislation of Western Australia 

provides that the fact that an offender has a prior criminal record is not to be regarded 

as aggravating.
400

 

6.77 ALRC 44 expressed the view that the punishment for a current crime should not 

be increased by reference to an earlier crime, but noted that there are ways in which 

antecedent criminal history could be relevant to sentencing without contravening that 

principle.
401

 

Issues and problems 

6.78 The proper treatment of prior convictions or antecedent criminal history in 

sentencing is open to debate. Professor Julian Roberts has expressed the view that in 

order to reduce the use of incarceration there should be: 

Statutory directions to discourage ‗penal escalation‘, namely the imposition of a 

disproportionate sanction to reflect the fact that the offender has a previous conviction 

that resulted in imposition of a non-custodial sanction. In addition, courts need to be 

discouraged from ‗cumulative sentencing‘, that is the practice of imposing 

progressively more severe sanctions to reflect the number and seriousness of the 

offender‘s previous convictions.402 

6.79 Professor Bagaric has expressed the view that prior convictions should be 

irrelevant in sentencing because they are the primary cause of disproportionate 

sentences and perpetuate existing social injustices by leading to harsher penalties for 

offenders from deprived social backgrounds.
403

 He argues that: 

imposing harsher punishments on offenders for what they have done in the past not 

only violates the proscription against punishing people twice for the one offence, but 

also amounts to the unacceptable notion that people should be punished for their 

character as opposed to what they have done.404 

6.80 Professor Kate Warner expressed the view that prior convictions should not be 

treated as aggravating but that the absence of prior convictions should be a mitigating 

factor.
405
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6.81 The judgments of the High Court in Veen [No 2] expressed differing views 

about the treatment of prior convictions.
406

 The majority considered that prior 

convictions could be treated as an aggravating factor within the confines of the 

proportionality principle: 

the antecedent criminal history of an offender may be taken into account in 

determining a sentence to be imposed, but it cannot be given such weight as to lead to 

the imposition of a penalty which is disproportionate to the gravity of the instant 

offence. … The antecedent criminal history is relevant, however, to show whether the 

offence is an uncharacteristic aberration or whether the offender has manifested in his 

commission of the instant offence a continuing attitude of disobedience of the law. In 

the latter case, retribution deterrence and protection of society may all indicate that a 

more severe penalty is warranted. It is legitimate to take account of the antecedent 

criminal history when it illuminates the moral culpability of the offender in the instant 

case or shows his dangerous propensity or shows a need to impose condign 

punishment to deter the offender and other offenders from committing further 

offences of a like kind.407 

6.82 By contrast, the minority expressed the view that prior convictions should only 

militate against any leniency that might otherwise be afforded to the offender,
408

 and 

should not be considered aggravating or justifying the imposition of a longer sentence 

than the objective circumstances of the offence would warrant.
409

 In Baumer v The 

Queen, the High Court commented that it would be wrong for a sentencing judge to 

increase a sentence beyond what was considered appropriate for the offence by reason 

of the offender‘s prior convictions. However, the Court said that the existence of prior 

convictions might make it difficult for a court to view the circumstances of the offence 

or the offender with any degree of leniency.
410

 

ALRC’s views 

6.83 The ALRC notes the widely conflicting views expressed in relation to how 

antecedent criminal history is to be treated in sentencing. The division of judicial 

opinion on the High Court demonstrates that there is a contentious but developing body 

of law in this area. With this mind, the ALRC is presently of the view that legislation 

in this area should not be overly prescriptive and that the common law should not be 

hindered from developing over time. 

6.84 The ALRC is of the view that, as a general principle, the mere fact that an 

offender has an antecedent criminal history should not be treated as an aggravating 

factor, but that the absence of such a history can be treated as a mitigating factor. An 

antecedent criminal history may, for example, contain trivial or unrelated convictions, 

or spent convictions, or convictions for offences committed when the offender was a 

juvenile. Depending on the circumstances, the aggravation of sentence on the basis of 

such a history might serve no legitimate sentencing purpose. 
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6.85 However, that is not to say that a court should never find aggravating 

circumstances on the basis of an antecedent criminal history. A court may justifiably 

increase a sentence on this basis in furtherance of the purposes of sentencing, so long 

as the sentence remains proportional to the offence.
411

 

6.86 The ALRC considers that a legislative statement that the mere existence of an 

antecedent criminal history is not aggravating will prevent judicial officers from 

automatically treating antecedent criminal history as aggravating without giving due 

regard to how the purposes of sentencing are served in the individual case. It will also 

encourage judicial officers to consider actively whether the existence of such a history 

justifies aggravation of the sentence in light of the purposes of sentencing. This 

approach may have particular benefits where federal sentencing is conducted in states 

whose judicial officers are accustomed to treating antecedent criminal history as an 

aggravating factor. 

Declining to participate in restorative justice program 

6.87 As discussed in Chapter 4, restoration is a purpose of sentencing that has gained 

prominence in recent years. The ALRC has proposed that federal sentencing legislation 

should provide that one of the purposes for which a court can sentence is to ‗promote 

the restoration of relations between the community, the offender and the victim‘.
412

 

6.88 The ALRC is of the view that federal sentencing legislation should specify that 

the fact that an offender has declined to take part in a restorative justice initiative or 

program should not in itself be an aggravating factor. This is consistent with the 

position in the ACT.
413

 

6.89 Because an offender‘s consent is integral to effective participation in a 

restorative justice program or initiative, it would be improper to treat the absence of 

consent as an aggravating factor. The integrity of the restorative justice process or 

outcome would be impaired if offenders were, or were perceived to be, coerced into 

participation. The fact that an offender declined to take part in a restorative justice 

initiative or program may nevertheless be relevant to sentencing. For example, in 

selecting an appropriate sentence or order it may be relevant to know that the offender 

has declined to take part in such a program so that the court does not impose a sentence 

or make an order that incorporates a restorative justice element. 

Course of conduct 

Background 

6.90 Under s 16A(2)(c) of the Crimes Act, a court may sentence a federal offender for 

a limited or representative number of offences on the basis that those offences are part 

of a wider ‗course of conduct‘. This practice is often used in relation to fraud or sexual 

assault cases. However, many cases have held that a course of conduct cannot be 

treated as an aggravating factor. In R v D, Doyle CJ of the Court of Criminal Appeal of 

South Australia explained that: 
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A court sentences an offender in respect of a relatively small number of offences, but 

does so on the basis that those offences were not isolated offences, but part of a 

course of conduct involving similar behaviour. On that basis, the scope for extending 

leniency is reduced. The uncharged offences that are part of the course of conduct 

cannot be used to increase the potential maximum punishment, which maximum 

remains the accumulation of the maxima attracted by the charged offences. The only 

way in which the uncharged offences can be used is to rely upon them to refuse to 

extend the leniency that might be extended if the offences for which the offender is 

convicted were isolated offences.414 

6.91 This approach has also been adopted by the New South Wales Court of Criminal 

Appeal. For example, in R v JCW, a case dealing with sexual abuse, the offender made 

an admission that the counts with which he was charged were representative of the 

general nature of his relationship with his daughter. Spigelman CJ said: 

I do not, however, conclude that the admission extended to any, let alone each, of the 

specific allegations contained in [the daughter‘s evidence]. 

An admission of this general character is appropriate to be taken into account for 

purposes of rejecting any claim to mitigation and attendant reduction of an otherwise 

appropriate sentence. It is not, however, in my opinion, appropriate to be taken into 

account as a circumstance of aggravation, if that be permissible at all.415 

Issues and problems 

6.92 There appears to be some judicial confusion about the meaning of s 16A(2)(c). 

In Weininger v The Queen, Kirby J stated that the section did not allow ‗uncharged 

criminal acts‘ to be taken into account in sentencing and expressed the view that 

s 16A(2)(c) was an attempt to express the totality principle.
416

 Confusion about the 

meaning and operation of the factor was also expressed in consultations. It was said 

that the section appeared to allow the court to take into account uncharged conduct.
417

 

ALRC’s views 

6.93 In the ALRC‘s view, s 16A(2)(c) is consistent with the totality principle. 

However, the expression of the totality principle is not the main or exclusive purpose 

of paragraph (c), nor should the paragraph be construed in this way. In the ALRC‘s 

view, sentencing principles should be expressed independently of sentencing factors, as 

is proposed in Chapter 5. 

6.94 The ALRC is of the view that the factor in s 16A(2)(c) does not need 

modification in substance, although the expression of the factor might be improved. 

The ALRC is interested in hearing stakeholders‘ views in this regard. It is only ‗the 

course of conduct‘ that a court is entitled to take into account in sentencing, not the 

individual ‗criminal acts‘ comprising that course of conduct. The course of conduct to 

which s 16A(2)(c) refers comprises a series of criminal acts that have not been proved 

or admitted. It is to be distinguished from a course of conduct comprised of multiple 
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proven offences in respect of which a court may impose concurrent or partly 

concurrent sentences or, in certain circumstances, impose an aggregate sentence.
418

 

6.95 The ALRC has proposed that the factor expressed in s 16A(2)(c) be included in 

its present form in the federal sentencing Act.
419

 However, there is merit in clarifying 

how the factor is to be treated in sentencing in accordance with common law 

principles. Accordingly, the federal sentencing Act should expressly provide that a 

sentence is not to be aggravated by the fact that the offence for which the offender is 

being sentenced forms part of a course of conduct consisting of criminal acts of the 

same or similar character. 

Proposal 6–3 Federal sentencing legislation should provide that the 

following matters are not to aggravate the sentence of a federal offender: 

(a) the fact that the offender has not pleaded guilty to the offence; 

(b) the mere fact that the offender has an antecedent criminal history; 

(c) the fact that the offender declined to take part in any restorative justice 

initiative or program; and 

(d) the fact that the offence for which the offender is being sentenced forms 

part of a course of conduct consisting of criminal acts of the same or 

similar character. 

Factors that do not mitigate the sentence 

Forfeiture orders 

6.96 As noted above, a federal offender who is being sentenced for an offence may 

be subject to forfeiture orders in relation to property. The orders may pertain to two 

quite different situations: (a) where the property that is the subject of the order is itself 

the proceeds of crime; or (b) where the property that is the subject of the order was 

used in the commission of the offence. 

6.97 In relation to the first situation, the sentencing provisions of Western Australia 

provide that the fact that property derived from the commission of an offence is 

forfeited is not a mitigating factor in sentencing for that offence.
420

 The sentencing 

provisions of the ACT also preclude a court from mitigating a sentence because of such 

forfeiture orders under the Confiscation of Criminal Assets Act 2003 (ACT).
421

 

6.98 The sentencing provisions of other states and territories prevent a court from 

taking into account a forfeiture order that merely neutralises a benefit that has been 

obtained through the commission of the offence,
422

 or a forfeiture order in respect of 

property derived or realised as a result of the commission of the offence.
423

 However, 
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the sentencing provisions of these states and territories allow the court to have regard 

to other types of forfeiture orders that have been, or are to be, imposed as a result of the 

commission of the offence,
424

 including certain forfeiture orders of the second type—

namely, those in respect of property that was used in the commission of an offence.
425

 

6.99 In Stock v The Queen, Underwood J said: 

There might be a case in which the forfeiture order and/or pecuniary penalty order 

impose financial loss upon the convicted person far in excess of profits made by the 

commission of the crime. In such a case, it would seem appropriate to take into 

account the impact of the confiscation orders in the imposition of sentence. 

Conversely, if the making of confiscation orders does no more than deprive the 

convicted person of the profits of his or her crime, then the making of the confiscation 

orders would have no weight in the sentencing process. …  

Deprivation of profits from heinous criminal activity does not go in reduction of an 

appropriate penalty for the commission of that criminal activity.426 

ALRC’s views 

6.100 Forfeiture orders that merely neutralise a benefit obtained by the commission of 

the offence should be treated differently from forfeiture orders relating to property used 

in the commission of an offence. Forfeiture of property derived from the commission 

of an offence should not be treated as a mitigating factor. However, the court should 

retain the discretion to treat forfeiture of property used in the commission of an offence 

as a mitigating factor. 

6.101 For example, in the case of a fishing offence, an order requiring an offender to 

forfeit the illegal catch should not be used as a basis for mitigating the sentence 

because it is a benefit obtained by the commission of the criminal conduct itself. On 

the other hand, an order requiring an offender to forfeit a valuable fishing vessel might 

be relevant to mitigating any fine that is imposed. However, there may be situations 

where it would be inappropriate for the court to mitigate a sentence having regard to a 

forfeiture of property used in the commission of an offence, such as where that 

property was unlawfully obtained or was not the property of the offender. 

6.102 The distinction in the treatment of different types of forfeiture orders is 

consistent with many state and territory sentencing provisions that address this issue. In 

relation to forfeiture orders of the first type, the ALRC proposes a statutory 

formulation that allows the court to have regard to a forfeiture order that merely 

neutralises a benefit obtained from the commission of the offence, but requires the 

court not to treat it as a mitigating factor. This is preferable to a formulation that 

renders this type of forfeiture order irrelevant to sentencing. 
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Proposal 6–4 Federal sentencing legislation should provide that any 

forfeiture order or other court order that merely neutralises a benefit that has 

been obtained by the commission of a federal offence should not mitigate the 

sentence. 

Factors relevant to the administration of the federal criminal 

justice system 

Background 

6.103 Section 16A(2)(g) of the Crimes Act provides that a factor to be taken into 

account in sentencing is the fact that a person has pleaded guilty to the charge in 

respect of the offence. Section 16A(2)(h) provides that a factor to be taken into account 

in sentencing is the degree to which the person has cooperated with law enforcement 

agencies in the investigation of the offence or of other offences. 

6.104 Some state and territory sentencing legislation includes as a sentencing factor 

the time when the offender pleaded guilty or indicated an intention to do so.
427

 Certain 

state and territory sentencing provisions adopt a formulation of cooperation with law 

enforcement agencies that is broader than s 16A(2)(h) and encompasses cooperation at 

various stages of the criminal justice process, not just the investigative stage,
428

 or 

expressly includes past and promised future cooperation.
429 

 

6.105 The factors relating to a guilty plea and cooperation with authorities are taken 

into account by judicial officers as an incentive to promote the effective administration 

of the criminal justice system. These factors do not strictly focus, as traditional 

sentencing factors do, on the individual circumstances of the offence, the offender, or 

the victim. And unlike sentencing factors, these are not factors that on their own 

promote, or are consistent with, the traditional purposes of sentencing. In Markarian v 

The Queen, McHugh J stated that: 

the quantification of the discount commonly applied for an early plea of guilty or 

assistance to authorities is offered as an incentive for specific outcomes in the 

administration of criminal justice and is not related to sentencing purposes. The non-

sentencing purpose of the discount for an early guilty plea or assistance is 

demonstrated by the fact that offenders are ordinarily entitled to additional mitigation 

for any remorse or contrition demonstrated with the plea or assistance, aside from the 

discount for willingness to facilitate the course of justice.430 

Issues and problems 

6.106 The CDPP submitted that, in sentencing a federal offender, a court should be 

able to consider the offender‘s cooperation with the authorities because it is appropriate 

to have regard to an offender‘s behaviour towards the criminal justice system as a 

whole.
431 

One issue that arises is how pleading guilty and cooperating with the 
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authorities should be dealt with in federal sentencing legislation given that these 

factors, on their own, do not advance the traditional purposes of sentencing. 

6.107 Another issue is whether the description of each of these factors could be 

improved, having regard to the comparable provisions in state and territory sentencing 

legislation. In particular, the description of cooperation in s 16A(2)(h) does not 

specifically refer to future cooperation. An offender‘s promise to provide future 

cooperation is separately dealt with in s 21E of the Crimes Act. It was noted in 

consultations that the relationship between s 16A(2)(h) and s 21E is unclear,
432

 and 

there is a need to distinguish clearly between future cooperation as provided for in 

s 21E from past cooperation as provided for in s 16A(2)(h).
433

 

ALRC’s views 

6.108 The ALRC considers that the nature and purpose of factors such as a guilty plea 

and cooperating with law enforcement authorities necessitates their being identified 

separately from the factors relevant to sentencing. The former factors should be dealt 

with in a separate provision in order to make it clear that they advance the goal of 

promoting the proper administration of the criminal justice system and must be 

considered by a court in sentencing a federal offender, where they are relevant and 

known to the court. While these factors may evidence contrition or a subjective 

willingness to facilitate the administration of justice—which are factors consistent with 

sentencing purposes—taking into consideration the objective benefit that flows to the 

federal criminal justice system as a result of such conduct is not consistent with 

sentencing purposes.
434

 

6.109 Having regard to comparable provisions in state and territory sentencing law, 

and to the views expressed in consultations, the ALRC considers that the current 

formulation of the factor relating to cooperation should be modified to make it clear 

that it relates to both past and future cooperation. The ALRC is also of the view that 

this factor should be expressed more broadly than is currently the case to encompass 

the degree of cooperation with law enforcement authorities at various stages of the 

criminal justice process, including cooperation in the prevention, detection and 

investigation of, or proceedings relating to, the offence or any other offence. 

6.110 While some state and territory sentencing provisions specifically provide that 

the timing of a guilty plea is a relevant factor, the ALRC does not consider this to be 

the best approach. The ALRC prefers a formulation that focuses on the broader 

circumstances in which a guilty plea is made, rather than emphasising only the timing 

of a plea. Other relevant circumstances may include the degree of prosecution 

disclosure at the time of the plea, and whether and when legal representation or advice 

was available to the offender.
435

 It may not necessarily be the case that a late plea is 

due to intransigence or fault on the part of an offender.
436
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Proposal 6–5 Federal sentencing legislation should separately specify that 

when sentencing a federal offender a court must consider the following factors 

that pertain to the administration of the federal criminal justice system, where 

relevant and known to the court: 

(a) the fact that the offender has pleaded guilty and the circumstances in 

which the plea of guilty was made (see Proposal 11–2); and 

(b) the degree to which the offender has cooperated or promised to cooperate 

with law enforcement authorities regarding the prevention, detection and 

investigation of, or proceedings relating to, the offence or any other 

offence. (See Proposal 11–3). 

Taking other offences into account 

In what circumstances should a court be permitted to take into account other 

offences, including those in respect of which a federal offender has pleaded 

guilty, when determining sentence? [IP 29, Q8–3] 

Background 

6.111 Section 16A(2)(b) of the Crimes Act enables a court to consider ‗other offences 

(if any) that are required or permitted to be taken into account‘. Where a person has 

been convicted of a federal offence, s 16BA of the Crimes Act permits the court, with 

the consent of the prosecutor, to take into account other federal offences in respect of 

which an offender has pleaded guilty, where the offender wishes those offences to be 

taken into account. The consequences of taking other offences into account include that 

further proceedings in respect of the admitted offences are barred, and that the offences 

taken into account are not regarded as convictions, although reference may be made to 

the admitted offences in subsequent proceedings as if they were convictions.
437

 

6.112 The procedure in s 16BA can be invoked only where a person is convicted of a 

federal offence. It cannot be invoked where, notwithstanding that a charge has been 

proved, the court discharges the person without conviction or dismisses the charges.
438

 

This is consistent with the position in some jurisdictions
439

 but contrasts with other 

state and territory provisions, which allow the court to take other offences into account 

even where the court dismisses the principal charge or conditionally discharges the 

offender in respect of the principal charge without proceeding to conviction.
440

 

6.113 Further, under s 16BA, an offence can be taken into account even where the 

person has not been charged with that offence. It suffices if the offence is one that the 

person convicted ‗is believed to have committed‘.
441

 This is consistent with the 



 6. Sentencing Factors 95 

 

position in some states,
442

 but again contrasts with other state and territory provisions 

which require the offender to have been charged or presented for trial in respect of the 

admitted offences.
443

 

Issues and problems 

6.114 There was support in consultations and submissions for the retention of a 

procedure that allows an offender to elect to have matters taken into account with the 

prosecutor‘s consent. It was submitted that such a process had utilitarian benefits with 

respect to the efficient use of court time.
444 

There was express support for the retention 

of s 16BA,
445

 although it was noted that it is rarely used.
446 

The majority of 

consultations and submissions that addressed this issue did not consider that there was 

any need for substantive reform in this area,
447

 although it was submitted that the 

equivalent provision in the sentencing legislation of New South Wales was better 

drafted.
448

 

6.115 Allowing other offences to be taken into account on sentence has been said to 

promote the rehabilitation of an offender because he or she is given a clean slate. It 

also saves the investigative resources of law enforcement authorities by encouraging 

admissions of guilt; and it facilitates the resolution of offences in respect of which an 

offender may never have been inculpated.
449

 

6.116 Section 16BA provides no guidance about when it is appropriate for other 

offences to be taken into account in sentencing.
450

 There is, however, authority for the 

proposition that: 

it is contrary both to logic and to established practice for a sentencing judge to take 

into consideration offences that are not, viewed broadly, of the same kind and of 

about the same order of gravity as the offence or offences for which the convictions 

have been recorded.451 

6.117 Judicial officers have expressed concern about the difficulty in sentencing for 

the principal offence when they are asked to take into account a range of unrelated and 

incomparable offences.
452

 Further, it has been said that it is normally inappropriate to 

take more serious offences into account where the maximum penalty available for the 

principal offence is insufficient to reflect the total criminality of the offender‘s 

conduct.
453

 

6.118 The prosecution policy of the CDPP refers to other offences being taken into 

account in its guidelines on charge bargaining and provides some general guidance in 

this area.
454

 However, the policy does not contain specific guidance in relation to the 

suitability of offences to be taken into account under s 16BA. 
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6.119 In a guideline judgment on equivalent provisions—ss 31–35 of the Crimes 

(Sentencing Procedure) Act 1999 (NSW)—the New South Wales Court of Criminal 

Appeal noted that: 

Nothing in the statutory scheme identifies any criterion for selection of matters to be 

[taken into account]. Nor is there any statutory indication of any desirable, let alone 

necessary, relationship between a principal offence and offences [to be taken into 

account].455 

6.120 The Court expressed the view that the wide discretion conferred on a court to 

refuse to accede to the wishes of the prosecution and the offender to take certain 

offences into account should not be statutorily confined.
456

 The Court suggested that 

the prosecution policy of the New South Wales Director of Public Prosecutions should 

provide guidance about the suitability of offences to be taken into account in 

sentencing.
457

 

ALRC’s views 

6.121 The ALRC considers that federal sentencing legislation should contain general 

guidance about when it is appropriate to take other offences into account in sentencing 

a federal offender. Legislation should provide that the procedures by which another 

offence may be taken into account are available only where the conduct that constitutes 

the other offence is of a like nature and of similar or lesser seriousness to the principal 

offence. Although the common law provides that another offence may be taken into 

account if it is of similar seriousness to the principal offence, as a matter of principle 

there is no objection to offences of lesser seriousness also being taken into account. 

6.122 In the ALRC‘s view there is no need for a legislative requirement that an 

offence be the subject of a charge before it can be taken into account. There are 

statutory safeguards against abuse because other offences not the subject of a charge 

cannot be taken into account without the consent of the offender and the prosecution, 

and without the ultimate approval of the court. 

6.123 However, the ALRC believes that the prosecution policy of the CDPP should 

provide more specific guidance about when other offences should be taken into 

account. The factors to be considered should include the degree of similarity between 

the principal offence and the other offences; the nature, number and seriousness of the 

other offences; whether the offender was legally represented; and whether the other 

offences were the subject of investigation or charge. The inclusion of the latter factor is 

of particular importance. As Wells J stated in R v McAllister, there are situations in 

which the authenticity of an admission of guilt needs to be checked because: 

it is not unknown for a person who has been convicted of one offence to confess to 

other offences and to ask them to be taken into consideration, simply for the sake of 

saving some other person from prosecution and punishment.458 

6.124 It may be that extra precautions need to be taken by the prosecution before it 

consents to having an offence taken into account where that offence was not the subject 
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of an investigation or charge. For example, it would be relevant for the prosecution to 

consider whether the offender received legal advice before admitting guilt in those 

circumstances. 

Proposal 6–6 Federal sentencing legislation should provide that the 

procedures by which another offence may be taken into account in sentencing a 

federal offender are available only where the conduct that constitutes the other 

offence is of a like nature and of similar or lesser seriousness to the principal 

offence. 

Proposal 6–7 The Commonwealth Director of Public Prosecutions should 

amend its prosecution policy to provide guidance about the circumstances in 

which it is appropriate to take into account other offences in respect of which a 

federal offender has admitted guilt. The factors to be considered should include: 

(a) the degree of similarity between the principal offence and the other 

offences; 

(b) the number, seriousness and nature of the other offences; 

(c) whether the other offences were the subject of investigation or a charge; 

and 

(d) whether the offender was legally represented. 

Factors irrelevant to sentencing 

Should federal legislation specify factors that are irrelevant to the exercise of the 

sentencing discretion? If so, what matters should be included? [IP 29, Q8–4] 

Background 

6.125 Judicial officers have sometimes taken into account factors that have been held 

on appeal to be irrelevant in sentencing.
459

 Part IB of the Crimes Act does not list 

factors that are irrelevant to the exercise of the sentencing discretion. Some state and 

territory provisions specify certain factors to which a court must not have regard.
460

 As 

discussed above, some legislative provisions blur the distinction between factors that 

are irrelevant and those that are non-aggravating.
461
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6.126 ALRC 44 recommended that there should be a statutory list of factors to which 

the court should not have regard in sentencing. That list included remission 

entitlements and early release policies; prevalence of the offence; the offender‘s 

demeanour in court; the offender‘s choice not to give evidence; facts relevant to 

charges to which the offender has pleaded not guilty and on which the prosecution has 

led no evidence; any antecedent or subsequent offences committed by the offender or 

in respect of which charges had been laid against him or her; and allegations 

concerning possible antecedent or subsequent offences.
462

 

6.127 At common law, it has been held that a matter should not be taken into account 

by a court in sentencing if it would establish a separate offence, a more serious offence, 

or a circumstance of aggravation that renders the person liable to a greater maximum 

penalty.
463

 However, a matter that might technically constitute an incidental separate 

offence—such as resisting arrest—is not, for that reason, necessarily excluded from 

consideration.
464

 

Issues and problems 

6.128 There was some support in consultations and submissions for federal legislation 

to set out factors that are irrelevant to sentencing.
465 

It was submitted that such a list 

could be useful,
466 

but would be difficult to formulate because the sentencing process is 

not static.
467

 There was limited opposition to federal legislation setting out irrelevant 

factors.
468

 A view was expressed that it was not useful to set out irrelevant factors 

because if the legislation contained a provision that said the court had to take into 

account ‗any other relevant factor‘ that would clearly signal that the factor had to be 

relevant before it was taken into account in sentencing.
469

 The Law Society of South 

Australia expressed the view that the types of factors recommended in ALRC 44 as 

irrelevant should be expressed in legislation.
470

 

6.129 Whether a particular factor should be treated as relevant or irrelevant can be 

open to debate. For example, Professor Bagaric expressed the view that prior 

convictions were irrelevant,
471

 and the Offenders Aid and Rehabilitation Services 

South Australia expressed the view that unrelated crime or juvenile history should be 

irrelevant.
472

  

ALRC’s views 

6.130 The ALRC considers that there is merit in having federal sentencing legislation 

set out those factors that clearly should not be taken into account in sentencing. In 

deciding what factors should be included in such a list, the ALRC has had regard to 

views expressed in consultations and submissions, the provisions in state and territory 

legislation, the common law and the list of factors recommended in ALRC 44. 

6.131 The ALRC has formed the view that federal sentencing legislation should 

express the following to be irrelevant to sentencing: 
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 the possibility that time spent in custody may be affected by executive action of 

any kind;
473

 

 the offender‘s election not to give evidence on oath or by affirmation;
474

 

 the legislative intent underpinning a law that has been enacted but has not yet 

commenced.
475

 

 the demeanour of the offender in court, except to the extent that it shows 

contrition or lack of contrition; 

 matters that would establish an offence separate from the offence for which the 

person has been convicted (other than matters that might technically constitute 

an incidental separate offence); 

 matters that would establish a more serious offence than the offence for which 

the person has been convicted; and 

 a circumstance of aggravation that has not been proved at trial but that renders 

the person being sentenced liable to a greater maximum penalty. 

6.132 An example of the third factor is that unproclaimed legislation may increase the 

maximum penalty for a federal offence. The legislature may have decided that, in order 

to deter persons from committing that offence, an increase in the maximum penalty 

was necessary. 

6.133 The ALRC considers that the offender‘s demeanour in court should be 

irrelevant, as recommended in ALRC 44;
476

 however, this should be qualified to the 

extent that such demeanour demonstrates contrition or lack of contrition.
477 

 

6.134 One factor that was treated as irrelevant in ALRC 44 but which the ALRC has 

decided not to adopt is the prevalence of the offence, since this may be relevant to the 

sentencing purpose of deterring other offenders from committing the same or similar 

offences.
478

 

Proposal 6–8 Federal sentencing legislation should specify factors to 

which the court should not have regard in sentencing a federal offender. The 

irrelevant factors should include: 

(a) the possibility that time spent in custody may be affected by executive 

action of any kind; 
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(b) the offender‘s election not to give evidence on oath or by affirmation; 

(c) the legislative intent underpinning a law that has been enacted but has not 

yet commenced; 

(d) the demeanour of the offender in court, except to the extent that it shows 

contrition or lack of contrition; 

(e) matters that would establish an offence separate from the offence for 

which the person has been convicted (other than matters that might 

technically constitute an incidental separate offence); 

(f) matters that would establish a more serious offence than the offence for 

which the person has been convicted; and 

(g) a circumstance of aggravation that has not been proved at trial but that 

renders the person being sentenced liable to a greater maximum penalty. 

                                                        

283 This is discussed more fully in Australian Law Reform Commission, Sentencing of Federal Offenders, IP 

29 (2005), [8.15]–[8.28]. Section 16A(2) is set out in full below. 
284 Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A. 
285 Sentencing Act 1991 (Vic) s 5(2); Penalties and Sentences Act 1992 (Qld) s 9(2), (4), (6); Criminal Law 

(Sentencing) Act 1988 (SA) s 10(1); Crimes Act 1900 (ACT) s 342(1); Sentencing Act 1995 (NT) s 5(2). 

See also Crimes (Sentencing) Bill 2005 (ACT) cl 33(1). 
286 Sentencing Act 1991 (Vic) s 5(2A), (2C); Sentencing Act 1995 (NT) s 5(4)(a), (b). 
287 It does, however, list three non-exhaustive factors relevant to the recording of a conviction. See 

Sentencing Act 1997 (Tas) s 9. 
288 Sentencing Act 1995 (WA) s 6(1), (2). 
289 Sentencing Act 1991 (Vic) s 5(2)(g); Penalties and Sentences Act 1992 (Qld) s 9(2)(q); Criminal Law 

(Sentencing) Act 1988 (SA) s 10(1)(o); Sentencing Act 1995 (NT) s 5(2)(s). 
290 Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(1); Criminal Law (Sentencing) Act 1988 (SA) 

s 10(1); Crimes Act 1900 (ACT) s 342(1). See also Crimes (Sentencing) Bill 2005 (ACT) cl 33. 
291 See Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 (2005), [8.18]–[8.20]. 
292 Commonwealth Director of Public Prosecutions, Submission SFO 51, 17 June 2005; New South Wales 

Public Defenders Office, Consultation, Sydney, 22 September 2004; M Johnson, Consultation, Darwin, 

27 April 2005; Members of the Victorian Bar, Consultation, Melbourne, 31 March 2005; T Glynn SC, 

Consultation, Brisbane, 2 March 2005; BN, Submission SFO 17, 8 April 2005; LD, Submission SFO 9, 

10 March 2005; JC, Submission SFO 25, 13 April 2005; A Freiberg, Submission SFO 12, 4 April 2005. 
293 A Freiberg, Submission SFO 12, 4 April 2005. 
294 Commonwealth Director of Public Prosecutions, Submission SFO 51, 17 June 2005. 
295 Members of the Victorian Bar, Consultation, Melbourne, 31 March 2005; New South Wales Public 

Defenders Office, Consultation, Sydney, 22 September 2004. 
296 New South Wales Legal Aid Commission, Submission SFO 36, 22 April 2005. 
297 Commonwealth Director of Public Prosecutions, Submission SFO 51, 17 June 2005. 
298 Ibid; LD, Submission SFO 9, 10 March 2005. 
299 New South Wales Legal Aid Commission, Submission SFO 36, 22 April 2005. 
300 BN, Submission SFO 17, 8 April 2005. 
301 Offenders Aid and Rehabilitation Services South Australia, Consultation, Adelaide, 20 April 2005; Law 

Society of South Australia, Consultation, Adelaide, 21 April 2005. 
302 Law Society of South Australia, Submission SFO 37, 22 April 2005. 



 6. Sentencing Factors 101 

 

                                                                                                                                             

303 Attorney-General‘s Department, Submission SFO 52, 7 July 2005. 
304 See, however, R v Wickham [2004] NSWCCA 193, [29], and R v Lilley (2004) 150 A Crim R 591, [41], 

suggesting that it is unnecessary for a sentencing judge to refer specifically to every legislative factor. 
305 Sentencing Act 1991 (Vic) s 5(2). 
306 Sentencing Act 1995 (NT) s 5(2)(a)–(s). 
307 See, eg, Defence Force Discipline Act 1982 (Cth) s 70(2), which links relevance to sentencing principles. 
308 Objects of the proposed federal sentencing Act are discussed in Ch 2. 
309 See, eg, Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A (14 aggravating and 13 mitigating 

factors); Criminal Law (Sentencing) Act 1988 (SA) s 10(1) (18 factors); Crimes (Sentencing) Bill 2005 

(ACT) cl 33(1) (25 factors); Sentencing Act 1995 (NT) s 5(2) (17 factors). 
310 For example, in Ch 7 of this Discussion Paper, it is proposed that the provision in Crimes Act 1914 (Cth) 

s 19B(1)(b) that sets out a limited list of factors to be considered when a court discharges or dismisses a 

federal offender without conviction should be repealed. 
311 Ibid s 16A(2)(a), (m), (d) respectively. 
312 Ibid s 16A(2)(j), (k) respectively. 
313 General deterrence and other purposes of sentencing are discussed in Ch 4. 
314 Crimes Act 1914 (Cth) s 16A(2)(j), (k). 
315 See Ch 4. 
316 See Proposal 4–1(c). 
317 New South Wales Legal Aid Commission—Criminal Law Division, Consultation, Sydney, 22 September 

2004; Law Society of South Australia, Submission SFO 37, 22 April 2005; Members of the Victorian Bar, 

Consultation, Melbourne, 31 March 2005; T Glynn SC, Consultation, Brisbane, 2 March 2005. 
318 M Bagaric and R Edney, Consultation, Melbourne, 1 April 2005. 
319 M Bagaric and K Amarasekara, ‗Feeling Sorry?—Tell Someone Who Cares: The Irrelevance of Remorse 

in Sentencing‘ (2001) 40(4) The Howard Journal 364. 
320 Crimes Act 1914 (Cth) s 16A(2)(b), (c) respectively. Each of these factors is discussed separately below. 
321 Principles of sentencing are discussed in Ch 5. 
322 Purposes of sentencing are discussed in Ch 4. 
323 Pleading guilty and cooperating with the authorities are discussed separately below. See also Ch 11. 
324 See Crimes Act 1914 (Cth) s 16E, which is discussed in Ch 10. The treatment of pre-sentence detention 

where a sentence of imprisonment is imposed is also considered in Ch 10. 
325 See Ch 28. 
326 See United Nations Convention on the Law of the Sea, 10 December 1982, ATS 31, (entered into force 

generally on 16 November 1994) art 73. 
327 Fisheries Management Act 1991 (Cth) s 84(1)(ia). 
328 Migration Act 1958 (Cth) s 250. 
329 See R v Zainudin [2005] NTSC 14, [26]. 
330 R v Yusup (Unreported, NTSC, Angel J, 20 January 2005). 
331 See R v Zainudin [2005] NTSC 14, [42], [37]–[39]. 
332 Northern Territory Legal Aid Commission, Consultation, Darwin, 27 April 2005. 
333 Pre-sentence custody and detention are discussed further in Ch 10. 
334 See, eg, Fisheries Management Act 1991 (Cth) s 100A (7,500 or 5,000 penalty units depending on boat‘s 

length); ss 101A, 101B (7,500 and 500 penalty units respectively). 
335 Enforcement of fines is discussed in Ch 17. 
336 See, eg, R v Eastway (Unreported, NSWCCA, 19 May 1992); R v Delaney (2003) 59 NSWLR 1; R v 

Campbell [1999] NSWCCA 76, [24]; R v Everingham (Unreported, New South Wales Court of Criminal 

Appeal, 4 July 1994). 
337 Victim Support Service Inc, Consultation, Adelaide, 20 April 2005. 
338 Crimes (Sentencing) Bill 2005 (ACT) cl 33(1)(f). 
339 See Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 (2005), [2.2]–[2.5], 

[2.14]. 
340 See Ch 14. 
341 See Ch 2. 



102 Sentencing of Federal Offenders  

                                                                                                                                             

342 Sentencing Act 1991 (Vic) s 5(2)(a); Penalties and Sentences Act 1992 (Qld) s 9(2)(b); Sentencing Act 

1995 (NT) s 5(2). See also Sentencing Act 1995 (WA) s 6(2)(a) (statutory penalty relevant to determining 

seriousness of offence). 
343 Sentencing Act 1991 (Vic) s 5(2)(c); Penalties and Sentences Act 1992 (Qld) s 9(2)(c); Sentencing Act 

1995 (WA) s 6(1), (2); Sentencing Act 1995 (NT) s 5(2)(b). See also Criminal Justice Act 2003 (UK) 

s 143; Sentencing Guidelines Council (UK), Overarching Principles: Seriousness Guideline, 1 December 

2004. 
344 Sentencing Act 1991 (Vic) s 5(2)(d); Penalties and Sentences Act 1992 (Qld) s 9(2)(d); Crimes Act 1900 

(ACT) s 342(g); Crimes (Sentencing) Bill 2005 (ACT) cl 33(1)(h); Sentencing Act 1995 (NT) s 5(2)(c). 

See also Criminal Justice Act 2003 (UK) s 143(1) (offender‘s culpability relevant to determining 

seriousness of the offence). 
345 See Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 (2005), [8.20]. 
346 Sentencing Act 1991 (Vic) s 5(2A)(a); Criminal Law (Sentencing) Act 1988 (SA) s 10(ka); Sentencing Act 

1995 (NT) s 5(4)(b). 
347 See Proposal 6–4 below. 
348 Law Society of South Australia, Consultation, Adelaide, 21 April 2005. 
349 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 94. 
350 Crimes Act 1900 (ACT) s 342(1)(m). See also Crimes (Sentencing) Bill 2005 (ACT) cl 33(1)(q). 
351 R v Sellen (1991) 57 A Crim R 313, 318 (citations omitted). See also R v Perez-Vargas (1986) 8 NSWLR 

559, 563. 
352 York v The Queen [2005] HCA 60, [23]. 
353 WT, Submission SFO 23, 11 April 2005. 
354 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 94. 
355 Crimes Act 1900 (ACT) s 342(1)(m). See also Crimes (Sentencing) Bill 2005 (ACT) cl 33(1)(q). 
356 See Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 (2005), Ch 2. 
357 Australian Securities and Investments Commission, Submission SFO 39, 28 April 2005. 
358 Sentencing Act 1991 (Vic) s 5(2)(db). 
359 New South Wales Public Defenders Office, Consultation, Sydney, 22 September 2004. 
360 WT, Submission SFO 23, 11 April 2005. 
361 See, eg, R v Sinclair (1990) 51 A Crim R 418, 430; R v Ceissman (2001) 119 A Crim R 535, [36]. 

Compare R v Oancea (1990) 51 A Crim R 141, 155. 
362 Binder v The Queen (1989) 42 A Crim R 221; Cobiac v Liddy (1969) 119 CLR 257. 
363 Human Rights and Equal Opportunity Commission, Discrimination in Employment on the Basis of 

Criminal Record—Discussion Paper (2004), 15. 
364 Commonwealth Director of Public Prosecutions, Submission SFO 51, 17 June 2005. 
365 Offenders Aid and Rehabilitation Services South Australia, Consultation, Adelaide, 20 April 2005. 
366 See, eg, Veen v The Queen [No 2] (1988) 164 CLR 465, 477. 
367 The ALRC‘s views on prior convictions are discussed further below. 
368 Taking other offences into account is discussed below. 
369 As opposed to up until the time that the offence was committed: see R v Poulton [1974] VR 716. 
370 Crimes Act 1914 (Cth) s 85ZZH(c). 
371 Australian Law Reform Commission, Spent Convictions, ALRC 37 (1987), Rec 7. 
372 See also Crimes (Sentencing) Bill 2005 (ACT) cl 33(1)(m). The consideration of financial circumstances 

when imposing a fine is discussed in Ch 7. 
373 This issue is discussed in Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 

(2005), [8.29]–[8.31]. 
374 See Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A. 
375 Sentencing Act 1991 (Vic) s 5(2)(g); Penalties and Sentences Act 1992 (Qld) s 9(2)(g); Sentencing Act 

1995 (NT) s 5(2)(f). 
376 Sentencing Act 1995 (WA) s 6(2)(c), (d). 
377 See Criminal Law (Sentencing) Act 1988 (SA) s 10(o) which requires the court to take into account ‗any 

other relevant matter‘; Sentencing Act 1997 (Tas); Crimes Act 1900 (ACT) s 342; Crimes (Sentencing) 

Bill 2005 (ACT) cl 33. 
378 See, eg, Sentencing Act 2002 (NZ) s 9; Violent Crime Control and Law Enforcement Act of 1994 (2002)  

18 USC s 3592 (US) (mitigating and aggravating factors in determining whether a death sentence is 

justified); Criminal Justice Act 2003 (UK) ss 143–146. 



 6. Sentencing Factors 103 

 

                                                                                                                                             

379 See Criminal Code (RS 1985, c C–46) (Canada) s 718.2 which sets out a non-exhaustive list of five 

aggravating factors. 
380 R Fox and A Freiberg, Sentencing: State and Federal Law in Victoria (2nd ed, 1999), [3.103] (citations 

omitted). 
381 Ibid, [3.103]. 
382 Law Society of South Australia, Submission SFO 37, 22 April 2005. 
383 T Glynn SC, Consultation, Brisbane, 2 March 2005; Commonwealth Director of Public Prosecutions, 

Submission SFO 51, 17 June 2005. 
384 A Freiberg, Consultation, Melbourne, 30 March 2005. 
385 Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 44. 
386 Sentencing Act 1995 (WA) s 7(2). 
387 Ibid s 8(3). 
388 Crimes Act 1900 (ACT) s 344(2); Crimes (Sentencing) Bill 2005 (ACT) cl 34(2). 
389 Sentencing Act 2002 (NZ) s 9(3). 
390 See also Crimes (Sentencing) Bill 2005 (ACT) cl 34 (headed ‗Sentencing—irrelevant considerations). 
391 See discussion on irrelevant factors below. 
392 K Warner, Consultation, Hobart, 13 April 2005. 
393 A Freiberg, Consultation, Melbourne, 30 March 2005; A Freiberg, Submission SFO 12, 4 April 2005. 
394 Siganto v The Queen (1998) 194 CLR 656, 663. 
395 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), [180]; Rec 98. 
396 Sentencing Act 1995 (WA) s 7(2)(a); Crimes Act 1900 (ACT) s 344(1)(f). See also Crimes (Sentencing) 

Bill 2005 (ACT) cl 34(1)(f). 
397 Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(d); Sentencing Act 2002 (NZ) s 9(1)(j). See also 

Criminal Law (Sentencing) Act 1988 (SA) s 11(1)(a)(iii). 
398 See, eg, Violent Crime Control and Law Enforcement Act of 1994 (2002)  18 USC s 3592(b)(1) (US) 

(prior conviction for espionage or treason aggravating factor in sentencing for espionage or treason); 

s 3592(c)(2), (3) (prior conviction for violent felony involving firearm and prior conviction for offence 

for which a sentence of death or life imprisonment was authorised are aggravating factors in sentencing 

for homicide). 
399 Sentencing Guidelines Council (UK), Overarching Principles: Seriousness Guideline, 1 December 2004, 

6. 
400 Sentencing Act 1995 (WA) s 7(2). 
401 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), [172]. 
402 J Roberts, ‗Reducing the Use of Incarceration: A Review of Strategies‘ (2005) 86 Reform 15, 18. 
403 M Bagaric, Punishment & Sentencing: A Rational Approach (2001), 229. See also M Bagaric and 

R Edney, Consultation, Melbourne, 1 April 2005, which raised the deleterious impact of considering 

prior convictions on the sentencing of Indigenous Australians. 
404 M Bagaric, Punishment & Sentencing: A Rational Approach (2001), 230. 
405 K Warner, Consultation, Hobart, 13 April 2005. 
406 Veen v The Queen [No 2] (1988) 164 CLR 465. 
407 Ibid, 477 (Mason CJ, Brennan, Dawson and Toohey JJ). 
408 See Ibid, 494 (Deane J); 496 (Gaudron J). 
409 See Ibid, 488–489 (Wilson J). 
410 Baumer v The Queen (1988) 166 CLR 51, 57. 
411 Purposes of sentencing are discussed in Ch 4. 
412 Proposal 4–1(f). 
413 Crimes Act 1900 (ACT) s 344(1)(g); Crimes (Sentencing) Bill 2005 (ACT) cl 34(1)(g). 
414 R v D (1997) 69 SASR 413, 419. See also R v Reiner (1974) 8 SASR 102; R v B, RWK (2005) 91 SASR 

200, 203. 
415 R v JCW (2000) 112 A Crim R 466, [67]–[68]. See also Holyoak v The Queen (1995) 82 A Crim R 502. 
416 Weininger v The Queen (2003) 212 CLR 629, 647. 
417 Commonwealth Director of Public Prosecutions, Consultation, Brisbane, 3 March 2005. 
418 Aggregate sentencing is discussed in Ch 12. 
419 See Proposal 6–1(e). 



104 Sentencing of Federal Offenders  

                                                                                                                                             

420 Sentencing Act 1995 (WA) s 8(2). 
421 Crimes Act 1900 (ACT) s 344(2); Crimes (Sentencing) Bill 2005 (ACT) cl 34(2). 
422 Criminal Law (Sentencing) Act 1988 (SA) s 10(ka). 
423 See Sentencing Act 1991 (Vic) s 5(2A)(b); Sentencing Act 1995 (NT) s 5(4)(c). See also Criminal 

Property Forfeiture Act 2002 (NT) ss 12, 97 (forfeiture of crime-derived property). 
424 Criminal Law (Sentencing) Act 1988 (SA) s 10(ka). 
425 Sentencing Act 1991 (Vic) ss 5(2A)(a), (ab); Sentencing Act 1995 (NT) s 5(4)(b). See also Criminal 

Property Forfeiture Act 2002 (NT) ss 11, 96 (forfeiture of property used in commission of offence). 
426 Stocks v The Queen (2000) 9 Tas R 210, 219–220. 
427 Sentencing Act 1991 (Vic) s 5(2)(e); Penalties and Sentences Act 1992 (Qld) s 13(2); Sentencing Act 

1995 (NT) s 5(j). See also Crimes (Sentencing) Bill 2005 (ACT) cl 35(2)(b). 
428 See Crimes (Sentencing Procedure) Act 1999 (NSW) s 23(1); Crimes (Sentencing) Bill 2005 (ACT) 

cl 36(1). 
429 Crimes (Sentencing Procedure) Act 1999 (NSW) s 23(1); Crimes Act 1900 (ACT) s 342(h). See also 

Crimes (Sentencing) Bill 2005 (ACT) cl 36(1), (2). 
430 Markarian v The Queen (2005) 215 ALR 213, [74]. Discounts on sentence are discussed in Ch 11. 
431 Commonwealth Director of Public Prosecutions, Submission SFO 51, 17 June 2005.  
432 Commonwealth Director of Public Prosecutions, Consultation, Brisbane, 3 March 2005. 
433 J Champion SC, Submission SFO 46, 29 April 2005. 
434 This is discussed further in Ch 11. 
435 See discussion on guilty pleas in Ch 11. 
436 M Johnson, Consultation, Darwin, 27 April 2005. 
437 See Australian Law Reform Commission, Sentencing of Federal Offenders, IP 29 (2005), [8.35]. 
438 Dreezer v Duvnjak (1996) 6 Tas R 294. 
439 See Sentencing Act 1991 (Vic) s 100(1); Penalties and Sentences Act 1992 (Qld) s 189(2)(c); Sentencing 

Act 1995 (NT) s 107. 
440 See Crimes (Sentencing Procedure) Act 1999 (NSW) s 33; I Potas, Sentencing Manual: Law, Principles 

and Practice in New South Wales (2001); Sentencing Act 1997 (Tas) s 89 (finding of guilt sufficient). See 

also Crimes (Sentencing) Bill 2005 (ACT) cl 55 (prerequisite of conviction or finding of guilt). 
441 Crimes Act 1914 (Cth) s 16BA(1)(b). 
442 See Sentencing Act 1997 (Tas) s 89(1)(a). See also Penalties and Sentences Act 1992 (Qld) s 189(1)(b). 
443 See, eg, Crimes (Sentencing Procedure) Act 1999 (NSW) ss 31, 32; Sentencing Act 1991 (Vic) 

s 100(1)(a); Sentencing Act 1995 (NT) s 107(1)(a). 
444 New South Wales Legal Aid Commission, Submission SFO 36, 22 April 2005. 
445 Members of the Victorian Bar, Consultation, Melbourne, 31 March 2005. A contrary view was expressed 

in relation to the procedure set out in s 16BA: Commonwealth Director of Public Prosecutions, 

Consultation, Hobart, 14 April 2005. 
446 Ibid; Commonwealth Director of Public Prosecutions, Consultation, Hobart, 14 April 2005. 
447 Law Society of South Australia, Submission SFO 37, 22 April 2005; Deputy Chief Magistrate E Woods, 

Consultation, Perth, 18 April 2005. 
448 New South Wales Public Defenders Office, Consultation, Sydney, 22 September 2004. 
449 See Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 

2002 (2002) 56 NSWLR 146, 161–162. 
450 Compare Crimes (Sentencing Procedure) Act 1999 (NSW) s 33(4)(b) (procedure not available in respect 

of indictable offence punishable by life imprisonment); Sentencing Act 1991 (Vic) s 100(1); Sentencing 

Act 1995 (NT) s 107(1) (procedure not available for offences of treason or murder). 
451 R v White (1981) 28 SASR 9, 11–12. See also R v McAllister (1982) 30 SASR 493, 500. 
452 See Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 

2002 (2002) 56 NSWLR 146, 160. 
453 Ibid, 160. 
454 For example, it states that a charge-bargaining proposal is not to be entertained by the prosecution unless 

the charges provide an adequate basis for an appropriate sentence in all the circumstances of the case. See 

Commonwealth Director of Public Prosecutions, Prosecution Policy of the Commonwealth (1998) 

<http://www.cdpp.gov.au/Prosecutions/Policy/Default.aspx> at 6 October 2004, [5.12]–[5.18]. 
455 Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 

(2002) 56 NSWLR 146, 159. 
456 Ibid, 159–160. 



 6. Sentencing Factors 105 

 

                                                                                                                                             

457 Ibid, 161. 
458 R v McAllister (1982) 30 SASR 493, 501. 
459 See, eg, Edwards v Pregnell (1994) 74 A Crim R 509. This issue is discussed in Australian Law Reform 

Commission, Sentencing of Federal Offenders, IP 29 (2005), [8.40]–[8.41]. 
460 See, eg, Sentencing Act 1991 (Vic) s 5(2AA)(a) (possibility that time in custody will be affected by 

executive action). 
461 See Crimes Act 1900 (ACT) s 344. See also Crimes (Sentencing) Bill 2005 (ACT) cl 34. 
462 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 98 for full list of factors. 
463 See R v De Simoni (1981) 147 CLR 383; 389–390; R v Dales (1995) 80 A Crim R 50, 87–88. See also R v 

JCW (2000) 112 A Crim R 466, [23]. 
464 R v Dales (1995) 80 A Crim R 50, 87. 
465 Law Society of South Australia, Submission SFO 37, 22 April 2005; JC, Submission SFO 25, 13 April 

2005; A Freiberg, Submission SFO 12, 4 April 2005,Commonwealth Director of public Prosecutions, 

Consultation, Hobart, 14 April 2005. 
466 A Freiberg, Submission SFO 12, 4 April 2005. 
467 Commonwealth Director of Public Prosecutions, Consultation, Brisbane, 3 March 2005. 
468 LD, Submission SFO 9, 10 March 2005; M Johnson, Consultation, Darwin, 27 April 2005. 
469 M Johnson, Consultation, Darwin, 27 April 2005. 
470 Law Society of South Australia, Submission SFO 37, 22 April 2005. 
471 M Bagaric and R Edney, Consultation, Melbourne, 1 April 2005. Compare Commonwealth Director of 

Public Prosecutions, Consultation, Hobart, 14 April 2005. 
472 Offenders Aid and Rehabilitation Services South Australia, Consultation, Adelaide, 20 April 2005. 
473 See Sentencing Act 1991 (Vic) s 5(2AA)(a). 
474 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 98; Crimes Act 1900 (ACT) 

s 344(1)(c); Crimes (Sentencing) Bill 2005 (ACT) cl 34(1)(c), which are limited to an offender‘s choice 

not to give evidence on oath. 
475 See different formulation in Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 98; 

Crimes Act 1900 (ACT) s 344(1)(a); Crimes (Sentencing) Bill 2005 (ACT) cl 34(1)(a). 
476 See Australian Law Reform Commission, Sentencing, ALRC 44 (1988), Rec 98. See also Crimes Act 

1900 (ACT) s 344(1)(e); Crimes (Sentencing) Bill 2005 (ACT) cl 34(1)(e). 
477 See Sentencing Act 1991 (Vic) s 5(2C) (court may have regard to conduct of offender on or in connection 

with the trial as indication of remorse or lack of remorse). 
478 See Ch 4. The proposal in ALRC 44 was consistent with the ALRC‘s view at that time that general 

deterrence should not be relevant in sentencing. 



 

7. Sentencing Options 

 

Contents 

Introduction 107 
Sentencing options under federal law 107 

Fines  107 
Dismissals, discharges and releases 110 
Common law bonds 112 
Deferred sentencing orders 113 
Recognizance release orders 115 
Imprisonment 118 
Short sentences of imprisonment 119 
Conviction only and non-conviction sentencing options 120 
Other sentencing options 122 

Particular issues relating to discharges, releases and suspended sentences 122 
Permitted conditions 123 
Prohibited conditions 125 
The use of the recognizance 127 

State and territory sentencing options 128 
Background 128 
Issues and problems 129 
Options for reform 130 
ALRC‘s views 131 

Prohibited sentencing options 133 
Background 133 
Capital punishment 133 
Corporal punishment 133 
Imprisonment with hard labour 134 
Cruel, inhuman or degrading punishment 134 
ALRC‘s views 134 

Sentencing hierarchies 135 
Background 135 
Issues and problems 135 
ALRC‘s views 136 

Penalty conversions 137 
Background 137 
Issues and problems 138 
ALRC‘s views 138 

Restorative justice 139 
Background 139 
Issues and problems 139 
ALRC‘s views 140 



 7. Sentencing Options 107 

 

Introduction 

7.1 This chapter discusses the sentencing options that are available when sentencing 

federal offenders, including fines, discharges and dismissals, certain state and territory 

sentencing options, and imprisonment. Issues relating to sentencing hierarchies and 

conversion between sentencing options are also considered. 

7.2 Sentencing options for federal offenders with a mental illness or intellectual 

disability are dealt with in Chapter 28. Sentencing options for young federal offenders 

are dealt with in Chapter 27. Sentencing options for special categories of federal 

offenders such as corporations are dealt with in Chapters 29 and 30. 

Sentencing options under federal law 

What non-custodial options should be available in the sentencing of individual 

and corporate federal offenders? [IP 29, Q 7–5] 

What custodial options should be available in the sentencing of federal 

offenders? [IP 29, Q 7–8] 

Should the custodial and non-custodial sentencing options available in 

sentencing federal offenders be specified in federal legislation or determined by 

the options available from time to time in the states and territories? [IP 29, Q 7–

10] 

Fines 

Background 

7.3 A fine is a monetary penalty imposed on an offender who has been found guilty 

of a criminal offence.
479

 Legislative provisions creating federal offences generally 

authorise the court to impose a fine for the offence.
480

 The advantages of fines are that 

they are flexible, generate revenue for the state, are comparatively cheap to administer, 

and are suitable for a wide variety of offences. 

7.4 Section 16C(1) of the Crimes Act 1914 (Cth) requires a court to take into 

account the financial circumstances of an offender before imposing a fine, although 

s 16C(2) allows a court to impose a fine when it has been unable to ascertain the 

offender‘s financial circumstances. A number of overseas and state and territory 

sentencing Acts contain similar provisions.
481

 While fines are frequently used as a 

sentencing option in the states and territories,
482

 it is unknown how many offenders are 
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fined for federal offences. However, in 2003–04 the total value of fines and costs 

ordered in federal criminal matters was $4,085,826.
483

 

Issues and problems 

7.5 A disadvantage of the fine is its potential to operate unequally on offenders, 

depending on their financial means. The same fine can represent a severe sentence for 

an impecunious offender and an inconsequential sentence for a wealthy offender. 

Enabling a court to consider the financial circumstances of an offender before fixing 

the amount of a fine is a legislative attempt to address this problem. 

7.6 However, while s 16C(1) of the Crimes Act requires a court to take into account 

an offender‘s financial circumstances before imposing a fine, it does not provide any 

guidance as to how this should be done. A number of state and territory sentencing 

Acts provide more guidance in this area by directing judicial officers to consider any 

other orders they have made, or propose to make, in relation to confiscation of 

proceeds of crime, restitution or compensation when considering the offender‘s 

financial circumstances.
484

 

7.7 In addition, s 16C(1) does not prevent the court from imposing a fine on an 

offender who lacks the financial means to pay it.
485

 In contrast, sentencing legislation 

in South Australia prevents a court from imposing a fine if it is satisfied that the 

offender would be unable to pay the fine or that payment of the fine would unduly 

prejudice the welfare of the offender‘s dependants.
486

 

7.8 Another issue is the extent to which the court should be empowered to tailor the 

order imposing a fine to an offender‘s circumstances. At present, federal sentencing 

legislation does not enable judicial officers to order that a fine be paid by instalments 

or by a particular date; or to vary or cancel an order imposing a fine after it has been 

made. Some state and territory sentencing Acts allow judicial officers to order that 

fines be paid by instalments or by a particular date,
487

 or to vary the order imposing a 

fine at any time during the period allowed for payment of the fine.
488

 Further, in 

Victoria a court can cancel the order imposing a fine and re-sentence the offender 

during the period allowed for payment of the fine in certain circumstances.
489

 

However, as discussed in Chapter 16, the desirability of finality in sentencing generally 

militates against the review of sentences that have been passed, other than by way of 

appeal. 

Options for reform 

7.9 Federal sentencing legislation could be amended to provide the court with 

further guidance on how to assess an offender‘s financial circumstances before 

imposing a fine. The Northern Territory Legal Aid Commission commented that 

further legislative guidance was needed.
490

 Federal sentencing legislation could also be 

amended to enable the court to order that a fine be paid in instalments or by a particular 

date, or to vary or cancel an order imposing a fine at any time during the period 

allowed for the payment of the fine. 
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7.10 A reform that could address the potentially inequitable operation of fines on 

federal offenders is the ‗day fine‘ or ‗unit fine‘ scheme. This scheme would enable 

federal offenders to be fined in units representing a number of days‘ work or a number 

of days‘ worth of disposable income. The monetary amount per unit could then be 

calculated on the basis of the offender‘s income.
491

 ALRC 44 recommended against the 

adoption of a day fine scheme for federal offenders on the basis that it would be time 

consuming to administer and could result in breaches of privacy if financial data were 

obtained by reviewing offenders‘ taxation records.
492

 In 1996 the New South Wales 

Law Reform Commission concluded that a day fine scheme should not be introduced 

in New South Wales.
493

 

7.11 Some submissions and consultations expressed support for the introduction of a 

day fine scheme for federal offenders.
494

 However, Associate John Professor Willis 

submitted that: 

The day-fine scheme has, in my view, little to recommend it. It would cause 

significant delays in sentencing, raise problems of proof with respect to an offender‘s 

means and could lead to very large fines for wealthy defenders which in some cases 

could be seen as breaching the need to give primary consideration to the objective 

seriousness of the offence.495 

ALRC’s views 

7.12 Federal sentencing legislation should require judicial officers to consider an 

offender‘s financial circumstances when fixing the amount of a fine. This is an 

established method of reducing the unfairness that can arise when fines are imposed on 

offenders with different financial circumstances. In Chapter 6, the ALRC proposes that 

federal sentencing legislation should require a court to consider any factor that is 

relevant and known to the court when sentencing a federal offender. The chapter lists a 

number of factors that the court may be required to consider according to the 

circumstances of the case, including an offender‘s financial circumstances.
496

 The 

ALRC is of the view that the term ‗financial circumstances‘ encompasses any other 

order that the court has made, or proposes to make, that will effect an offender‘s 

capacity to pay the fine, such as an order that the offender pay compensation to any 

victim of the crime. 

7.13 Federal sentencing legislation should also enable judicial officers to order that a 

fine imposed on a federal offender be paid in instalments or by a particular date. This 

would provide courts with more scope to tailor the order imposing a fine to the 

particular circumstances of the offender, thereby minimising the risk of fine default. In 

addition, legislation should enable an offender to apply for an order varying the time or 

manner of payment of a fine at any time during the period allowed for the payment of 

the fine. Again, this would minimise the risk of fine default and prevent an offender 

from suffering undue hardship in circumstances where an offender‘s financial 

circumstances have changed after the imposition of the fine. 
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7.14 As discussed in Chapter 16, empowering a court to reconsider a sentence after it 

has been imposed can detract from the finality of the sentencing process. However, the 

ALRC does not consider that enabling a court to vary the time or manner in which a 

fine is to be paid undermines the need for finality in litigation because such a variation 

involves altering only the mechanics of payment as opposed to the amount of the fine. 

7.15 The ALRC remains of the view that a day fine scheme should not be introduced 

for federal offenders. Day fine schemes do not operate in any state or territory, and 

submissions and consultations revealed limited support for such a scheme. A day fine 

scheme would be time consuming and complex to administer in practice. In addition, 

the ALRC is not convinced that a day fine scheme would ensure that fines operated 

more equitably for all offenders. For example, an offender with little or no income may 

have substantial assets, a significant future earning capacity, or the capacity to acquire 

money from other sources. 

Proposal 7-1 Federal sentencing legislation should enable a court, when 

imposing a fine on a federal offender, to order that the fine be paid: 

(a) in a lump sum by a specified future date that the court considers 

appropriate in all the circumstances; or 

(b) by instalments over a specified period of time that the court considers 

appropriate in all the circumstances. 

Proposal 7-2 Federal sentencing legislation should enable a federal 

offender to apply to the court that imposed a fine, whether differently 

constituted or not, for an order varying the time or manner of payment of a fine 

at any time within the period allowed for payment of the fine. 

Dismissals, discharges and releases 

Background 

7.16 A number of sentencing options are currently available under Part IB of the 

Crimes Act. Section 19B enables the court to dismiss a charge or to discharge an 

offender without proceeding to conviction upon a finding of guilt.
497

 Section 20(1)(a) 

provides for the conditional release of an offender after conviction,
498

 and s 20(1)(b) 

enables the court to wholly or partially suspend a sentence of imprisonment. 

Suspended sentences and the conditions that should be attached to the sentencing 

options available under Part IB are discussed further below. 

7.17 Dismissals, discharges and releases are available in one form or another in all 

states and territories.
499

 It has been held that the power to dismiss a charge or discharge 

an offender pursuant to s 19B should be exercised with ‗compassion and imagination, 

as well as with wisdom and prudence‘.
500

 It is not known how often these sentencing 
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options are used for federal offenders. However, the ALRC has heard anecdotal 

evidence that s 19B is used infrequently.
501

 

7.18 Before deciding to dismiss a charge or discharge an offender pursuant to s 19B, 

the court must consider certain factors, namely: the character, antecedents, cultural 

background, age, health or mental condition of the person; the extent (if any) to which 

the offence is of a trivial nature; or the extent (if any) to which the offence was 

committed under extenuating circumstances.
502

 These factors were derived from the 

Probation of Offenders Act 1907 (UK) and have been discussed in case law.
503

 When 

making an order pursuant to s 19B, the court is also required to take into account the 

factors listed in s 16A(2) of the Crimes Act, as well as the nature and severity of the 

conditions that may be imposed on, or may apply to, the offender.
504

 

7.19 In contrast to s 19B(1)(b), s 20(1)(a) does not list any specific factors that the 

court must consider when exercising its discretion to conditionally release an offender 

after conviction, although the court must consider the sentencing factors set out in 

s 16A(2) and the nature and severity of the conditions that may be imposed on, or may 

apply to, the offender. 

7.20 ALRC 44 recommended that dismissals and conditional discharges should 

continue to be available for federal offenders.
505

 

Issues and problems 

7.21 While the discretion conferred by s 19B is broad, it may be more restrictive than 

the discretion conferred by equivalent state and territory provisions. For example, New 

South Wales legislation provides that a court may have regard to ‗any other matter that 

the court thinks proper to consider‘ when dismissing a person without conviction.
506

 

7.22 When considering whether to make an order pursuant to s 19B, the court is 

required to have regard to two differing sets of factors; those set out in s 19B and those 

listed in s 16A(2). Little statutory guidance is given on the way in which these two sets 

of factors interrelate. Some of the factors, such as antecedents, character and cultural 

background, are listed in both s 19B and s 16A(2) of the Crimes Act. 

7.23 The Welfare Rights Centre Inc submitted that any provision replacing s 19B 

should be broad and unfettered to enable judicial officers sufficient scope to deal with 

the intricacies of social security matters.
507

 

ALRC’s views 

7.24 Federal sentencing legislation should continue to enable judicial officers to 

dismiss charges, discharge offenders without conviction, or conditionally release 

offenders after conviction. These are important sentencing options, which enable 
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judicial officers to impose lenient sentences when appropriate in all the circumstances 

of a case. In addition, these sentencing options are available in all states and territories, 

and retaining them in federal sentencing legislation will enhance consistency between 

federal and state and territory sentencing legislation. 

7.25 However, s 19B of the Crimes Act should not continue to list factors to be taken 

into account when considering whether to dismiss charges or discharge offenders 

without conviction. The three factors currently listed in s 19B are superfluous because 

they will be considered by a court as a matter of course when regard is had to the 

proposed purposes, principles and factors of sentencing and to the factors relevant to 

the administration of the criminal justice system (see Chapters 4–6). The existence of 

this additional list of factors creates unnecessary confusion and complexity in the 

sentencing of federal offenders. 

Proposal 7-3 Federal sentencing legislation should repeal s 19B(1) of the 

Crimes Act 1914 (Cth). When dismissing a charge or discharging a federal 

offender without conviction, the court must have regard to the purposes, 

principles and factors relevant to sentencing, and to the factors relevant to the 

administration of the criminal justice system. 

Common law bonds 

Background 

7.26 At common law, courts have the power to ‗respite‘ judgment by ordering, in lieu 

of passing sentence, that an offender be released after entering into a recognizance to 

appear for sentence when called upon and to be of good behaviour.
508

 This power, 

known as the ‗common law binding over‘ power,
509

 has existed for centuries and is a 

precursor to the modern system of probation.
510

 One type of order made pursuant to 

this power is known as a common law bond. 

7.27 It is uncertain whether courts sentencing federal offenders still possess the 

power to impose common law bonds given that they have a statutory power in s 20 of 

the Crimes Act to release a federal offender ‗without passing sentence‘ upon the 

offender entering into a recognizance to be of good behaviour.
511

 In any event, it has 

been argued that the common law bond is unnecessary in light of the provisions in the 

Crimes Act.
512

 

7.28 In ALRC 15 it was noted that the existence of overlapping common law and 

statutory powers to release offenders on recognizances caused confusion and 

uncertainty which needed to be remedied.
513

 It was argued that federal legislation 

should abolish the court‘s common law powers to release federal offenders.
514

 Many 

state and territory sentencing Acts have abolished the court‘s power to release an 

offender on a common law bond.
515
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ALRC’s views 

7.29 The ALRC remains of the view that the existence of parallel common law and 

statutory powers of release is confusing. It is unclear whether the statutory power to 

release offenders pursuant to s 20 of the Crimes Act wholly supersedes the common 

law bond. In addition, the common law bond has a complex history that makes the 

nature and scope of the court‘s power to release offenders on such a bond uncertain. 

Accordingly, federal sentencing legislation should remove the ambiguity surrounding 

the interaction between common law bonds and statutory powers of release by 

expressly abolishing the court‘s power to release an offender on a common law bond. 

Proposal 7-4 Federal sentencing legislation should expressly abolish the 

power of a court sentencing a federal offender to order that the offender be 

released on a common law bond. 

Deferred sentencing orders 

Background 

7.30 In Griffiths v The Queen the High Court held that the common law binding over 

power enabled a court to defer the sentence of an offender to a particular date upon the 

offender entering into a recognizance to be of good behaviour.
516

 The deferral of the 

sentence of an offender is often referred to as a ‗Griffiths bond‘ or a ‗Griffiths 

remand‘.
517

 A Griffiths bond has certain similarities to a common law bond. 

7.31 ALRC 44 recommended that courts sentencing federal offenders should have a 

statutory power to defer the sentence of an offender for up to 12 months, and that 

breach of any conditions attached to the deferral should not result in a further sentence 

being imposed on the offender, but rather in the court declining to continue the period 

of deferral.
518

 Many state sentencing Acts provide statutory powers to defer the 

sentencing of offenders.
519

 

Issues and problems 

7.32 It is widely accepted that the primary purpose of an order deferring the 

sentencing of an offender is to provide an offender with an opportunity to demonstrate 

his or her prospects of rehabilitation. However, it has been argued that such an order 

may also be appropriate in other circumstances, for example, to avoid the risk of 

suicide if an offender remains in custody prior to sentence; to enable an offender to 

undergo surgery;
520

 or to ensure that a mother is not separated from a newborn baby.
521

 

The New South Wales sentencing Act provides that a sentence can be deferred to 

enable the court to assess the offender‘s prospects of rehabilitation, or ‗for any other 

purpose the court considers appropriate in the circumstances‘.
522
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7.33 There has been some judicial debate regarding the circumstances in which it is 

appropriate to defer the sentencing of an offender. It has been argued that it is not 

appropriate to order the deferral of a sentence in circumstances where it is inevitable 

that the offender will be sentenced to a period of full-time imprisonment.
523

 However, 

the New South Wales Court of Criminal Appeal has refused to endorse this argument 

on a number of occasions,
524

 although it has been held that a court should clearly 

inform an offender if he or she will be ordered to serve a period of full-time 

imprisonment when sentenced.
525

 

7.34 Another question that arises is the period of time for which the sentence should 

be deferred. Deferring a sentence delays the finalisation of the proceedings. In R v Palu 

the New South Wales Court of Criminal Appeal commented that: 

Time and again sentencing courts are asked to have regard to the delay in sentencing 

an offender as a matter of mitigation because of the adverse effects of the delay upon 

the wellbeing of the offender and the disruption it causes to his or her everyday life. 

Delay unavoidably results in unfairness; unnecessary delay results in injustice. Steps 

have been taken throughout the criminal justice process to eliminate unnecessary 

delay wherever possible. Unless delay in the sentencing of the offender is essential in 

order to ensure a just result, the court has failed in its duty both to the offender and the 

community.526 

7.35 State sentencing legislation varies in the maximum period allowed for the 

deferral. For example, the maximum period of adjournment is 12 months in New South 

Wales and 60 months in Tasmania.
527

 

ALRC’s views 

7.36 The ALRC considers that federal sentencing legislation should enable a judicial 

officer to defer the sentencing of a federal offender for up to 12 months. The power to 

defer the sentencing of a federal offender is a useful sentencing tool that can facilitate a 

sentence that is just and appropriate in all of the circumstances of the case. The 

introduction of a statutory power of deferral is consistent with state and territory 

sentencing practices. The ALRC is of the view that limiting any deferral to a period of 

12 months strikes an appropriate balance between the need for flexibility to enable a 

court to achieve individualised justice and the need to avoid excessive delay in the 

resolution of criminal proceedings. The ALRC also considers that the common law 

power of the court to make a Griffiths bond should be abolished to avoid any confusion 

as to the source of the power to defer the sentencing of a federal offender.
528

 

Proposal 7-5 Federal sentencing legislation should provide that a court 

may make a deferred sentencing order in relation to a federal offender. In 

particular, the legislation should: 

(a) abolish the power of a court at common law to impose a ‗Griffiths bond‘ 

when making orders in relation to a federal offender; and 
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(b) authorise a court to: 

 (i) defer sentencing a federal offender for a period up to 12 months; 

and 

 (ii) release the offender in accordance with the applicable bail 

legislation for the purpose of assessing the offender‘s prospects of rehabilitation 

or for any other purpose the court thinks fit. 

Recognizance release orders 

What role, if any, should recognizance release orders play in structuring 

sentences of imprisonment for federal offenders? In what circumstances and 

upon what terms should such orders be made? [IP 29, Q 9–7, part]. 

Background 

7.37 A ‗recognizance‘ is an undertaking whereby an offender acknowledges liability 

to pay a specified amount of money to the Crown unless he or she complies with 

certain conditions. 

7.38 A ‗recognizance release order‘ is an order made under s 20(1)(b) of the Crimes 

Act.
529

 When making a recognizance release order a court sentences a federal offender 

to a period of imprisonment but orders that the offender be released, either immediately 

or after having served a specified period of imprisonment, upon the giving of security 

that he or she will comply with certain conditions.
530

 Security may be given with or 

without sureties, by recognizance or otherwise.
531

 

7.39 Currently, a court is required to make a recognizance release order (as opposed 

to fixing a non-parole period) when it sentences a federal offender to a total period of 

imprisonment that is greater than six months and less than or equal to three years, 

unless it considers that it would be inappropriate to do so in light of the nature and 

circumstances of the offence and the offender‘s antecedents.
532

 No state or territory has 

a similar presumption in favour of the making of an order in the nature of a 

recognizance release order for sentences of a particular duration. 

7.40 When a court sentences a federal offender to a total period of imprisonment that 

is greater than three years it may decide whether to fix a non-parole period or make a 

recognizance release order. However, it may do neither if it would be inappropriate in 

light of the nature and circumstances of the offence and the offender‘s antecedents.
533
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7.41 In 2003–04, 883 federal offenders were sentenced to imprisonment but released 

immediately without serving any period of imprisonment.
534

 

Issues and problems 

7.42 A suspended sentence is a sentencing option that is available in varying forms in 

all states and territories.
535

 When imposing a suspended sentence a court first 

determines that a sentence of imprisonment is appropriate and orders that the offender 

be imprisoned for a specified period of time. The court then orders that the offender be 

released either immediately without serving any period of imprisonment or after 

serving only a portion of the sentence of imprisonment. The portion of the sentence of 

imprisonment that is not served is held in suspense when the offender is released into 

the community. If the offender commits another offence, or breaches any conditions 

that have been attached to the suspended sentence, he or she may be ordered to serve 

part or all of the original sentence of imprisonment. A recognizance release order is 

essentially a conditional suspended sentence, and sentences of this kind are available in 

New South Wales, South Australia, Tasmania, the ACT and the Northern Territory.
536

 

7.43 The legitimacy of suspended sentences has historically been a matter of 

controversy. Suspended sentences have not always been available in all jurisdictions. 

They were abolished in New South Wales in 1974
537

 and re-introduced in 2000,
538

 and 

were abolished in Victoria in 1958 and re-introduced in 1986.
539

 The Sentencing 

Advisory Council is currently reviewing the use of suspended sentences in Victoria and 

has made an interim recommendation that they be abolished and a new form of 

sentencing order introduced.
540

 

7.44 Suspended sentences have been criticised on the basis that they are not 

sufficiently punitive and hence violate the principle of proportionality; are 

inappropriate for certain offences; and are illogical given that they are imposed only 

when the court determines that a sentence of imprisonment is the only appropriate 

sentence.
541

 

7.45 However, it has been argued that suspended sentences are ‗an important arrow 

from the quiver of sentencing dispositions available to the court‘.
542

 Arguments in 

favour of suspended sentences include that they enable courts to denounce objectively 

serious criminal conduct and impose sentences with a significant personal deterrent 

effect, while simultaneously allowing courts to give effect to other relevant sentencing 

considerations such as rehabilitation of the offender.
543

 In 2005, the High Court held 

that a suspended sentence imposed on an offender convicted of serious drug offences 

was appropriate in circumstances where the offender had given valuable assistance to 

authorities and faced a real risk of serious harm in prison. McHugh J held that in 

wholly suspending the sentence imposed on the offender the primary judge: 

appropriately balanced the relevant, even if conflicting, considerations of ensuring the 

sentence protected society from the risk of Mrs York re-offending and inflicting 

condign punishment on her on the one side and ensuring the sentence protected her 
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from the risk of her fellow inmates committing serious offences against her on the 

other side.544 

7.46 A number of stakeholders expressed support for the retention of a sentencing 

option in the nature of the recognizance release order.
545

 The Commonwealth Director 

of Public Prosecutions (CDPP) submitted that a sentencing option that enabled courts 

to release a federal offender conditionally after serving a period of imprisonment was a 

useful sentencing tool and that such an option should remain in some form in federal 

sentencing legislation.
546

 However, some stakeholders submitted that recognizance 

release orders should be abolished.
547

 

7.47 If an order in the nature of a recognizance release order is to be available, 

another issue is whether there should be a presumption in favour of making the order in 

relation to all offences of a particular duration. 

ALRC’s views 

7.48 A recognizance release order should continue to be a sentencing option available 

to courts sentencing federal offenders. However, as proposed in Chapter 2, the term 

‗recognizance release order‘ should be replaced with the term ‗conditional suspended 

sentence‘.
548

 

7.49 Judicial officers sentencing federal offenders should have a wide variety of 

sentencing options at their disposal to enable them to impose the most appropriate 

sentence in all the circumstances of the case. A recognizance release order has the 

potential to satisfy a number of the purposes of sentencing, such as denunciation and 

specific deterrence. It may also represent a proportionate sentence in the circumstances 

of the case. Recognizance release orders are an established and frequently utilised 

sentencing option for federal offenders and orders of that nature are currently available 

in all states and territories. 

7.50 However, it is undesirable for federal sentencing legislation to contain a 

presumption in favour of the imposition of a recognizance release order for a sentence 

of imprisonment of a certain duration. No state or territory contains a similar 

presumption. A recognizance release order should be imposed only if it is an 

appropriate sentence in the circumstances of the case, and that can be determined only 

after considering the purposes, principles and factors of sentencing. Accordingly, a 

court sentencing a federal offender should have the discretion to wholly or partially 

suspend any period of imprisonment imposed on a federal offender, regardless of the 

length of the sentence. 
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Proposal 7-6 Federal sentencing legislation should repeal the provision 

requiring the court to set a ‗recognizance release order‘ for sentences of 

imprisonment between six months and three years, and should grant the court a 

discretion to suspend a federal offender‘s sentence of imprisonment either 

wholly or partially, regardless of the length of the sentence. 

Imprisonment 

7.51 Imprisonment involves forcibly depriving an offender of his or her liberty. It is 

widely recognised at common law that, of the sentencing options in use in Australia, 

imprisonment is the most severe and should be imposed only as a last resort.
549

 Prison 

populations in Australia are rising, having doubled nationally since 1978.
550

 While 

imprisonment has the advantage of protecting the community from an offender during 

the period in which the offender is incarcerated, it is a costly response to crime, 

particularly given that its effectiveness as a crime control tool has been questioned.
551

 

7.52 There was a marked increase in the rate of federal imprisonment between 1998 

and September 2001.
552

 This increase peaked in 2001 and then rapidly declined.
553

 In 

contrast, state and territory imprisonment rates during this period have increased at a 

steady rate.
554

 On 13 December 2004 there were 695 federal prisoners in Australia.
555

 

7.53 The authority to impose a sentence of imprisonment on a federal offender is 

usually found in the statute creating the offence. Commonwealth offence provisions 

generally specify the maximum period of imprisonment that can be imposed for an 

offence.
556

 Drafters of Commonwealth offence provisions are encouraged not to 

impose a statutory maximum term of imprisonment of less than six months.
557

 Federal 

legislation prescribes mandatory minimum terms of imprisonment for some 

offences.
558

 

7.54 Section 17A of the Crimes Act reflects the common law position that 

imprisonment is a sentencing option of last resort. The section provides that a court is 

not to impose a sentence of imprisonment unless it is satisfied that no other sentence is 

appropriate in all of the circumstances of the case. In addition, s 17B provides that the 

court is not to impose a sentence of imprisonment on an offender for certain offences 

relating to property or money of a total value of $2,000 or less unless the court is 

satisfied that there are exceptional circumstances to warrant such a sentence. In one 

consultation support was expressed for the retention of s 17A.
559

 

7.55 The ALRC endorses the view that imprisonment is a sentencing option of last 

resort. Accordingly, the ALRC considers that ss 17A and 17B of the Crimes Act should 

remain in federal sentencing legislation. They serve as a salutary reminder of the 

importance of the principle of parsimony when sentencing federal offenders, 

particularly when imprisonment is being considered as a sentencing option. 
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Short sentences of imprisonment 

Background 

7.56 The Crimes Act contains no prohibition on the imposition of sentences of 

imprisonment of six months or less (short sentences of imprisonment). It is estimated 

that only four per cent of federal prisoners serve sentences of imprisonment of less than 

six months, compared with seven per cent of the total Australian prison population.
560

 

7.57 In the past 10 years there has been considerable debate in Australia and the 

United Kingdom about the effectiveness of short sentences of imprisonment. In 1995, 

Western Australia abolished sentences of imprisonment of three months or less, and in 

March 2004 this was extended to sentences of imprisonment of six months or less.
561

 

The issue was considered in New South Wales, although the New South Wales 

Sentencing Council recommended that it was undesirable to make any legislative 

change prohibiting short sentences of imprisonment until there had been an evaluation 

of the impact of similar changes in Western Australia.
562

 

Issues and problems 

7.58 Several arguments have been made for the abolition of short sentences of 

imprisonment. Short sentences of imprisonment are said to be costly and to lead to 

prison overcrowding.
563

 They are also said to be ‗counter-rehabilitative‘ as they 

destabilise offenders‘ lives; expose minor offenders to more serious offenders; and 

limit the opportunity for offenders to undertake programs to address the underlying 

causes of their criminal behaviour while incarcerated.
564

 In addition, short sentences of 

imprisonment do not generally have a non-parole period because short periods of 

parole are of questionable utility.
565

 Accordingly, offenders who have served short 

sentences of imprisonment do not benefit from the assistance and supervision of parole 

authorities when attempting to reintegrate into the community. 

7.59 However, it has also been argued that short sentences of imprisonment are a 

necessary part of the sentencing continuum
566

 and that in some cases a short sentence 

of imprisonment will be an appropriate sentence.
567

 Many have expressed concern that 

abolishing short sentences of imprisonment could lead to ‗sentence creep‘ or the 

imposition of longer sentences of imprisonment than would otherwise have been 

warranted.
568

 Sentence creep can occur if judicial officers are reluctant to impose 

alternative sentences because the offending conduct appears to require a sentence of 

imprisonment, or if there is an insufficient range of adequately funded alternative 

sentencing options for offenders. In addition, it is argued that more offenders may be 

refused bail and placed in remand as a way of ensuring that they serve a short sentence 

of imprisonment.
569

 

7.60 Some submissions and consultations supported the abolition of short sentences 

of imprisonment.
570

 However, in consultations, Deputy Chief Magistrate Woods 
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expressed the view that the abolition of short sentences of imprisonment in Western 

Australia had been counterproductive and had led to offenders receiving longer 

sentences than they would have received in the absence of the legislative 

prohibition.
571

 This has been supported by anecdotal comments from legal practitioners 

in Western Australia.
572

 

ALRC’s views 

7.61 The ALRC is currently of the view that short sentences of imprisonment should 

continue to be available in the sentencing of federal offenders. The ALRC considers 

that the federal sentencing regime protects against the inappropriate imposition of short 

sentences. Section 17A of the Crimes Act provides that a sentence of imprisonment 

should not be imposed for a federal offence unless the court is satisfied that no other 

sentence is appropriate in all the circumstances of the case. As discussed below, the 

ALRC is of the view that federal offenders should continue to have access to state and 

territory sentencing options. The availability of a wide range of sentencing options for 

federal offenders will augment the operation of s 17A of the Crimes Act. 

7.62 In addition, as discussed above, s 17B of the Crimes Act prohibits the imposition 

of sentences of imprisonment for certain minor offences unless the court is satisfied 

that there are exceptional circumstances to warrant the sentence. Elsewhere in this 

Discussion Paper the ALRC has proposed that the sentencing principles of 

proportionality and parsimony be expressed in federal sentencing legislation.
573

 These 

features of the federal sentencing regime, taken together, should ensure that federal 

offenders are not sentenced to short sentences of imprisonment unless such sentences 

are appropriate in all the circumstances of the case. 

7.63 In any event, the ALRC is not convinced that there is a strong evidential basis 

for the abolition of short sentences of imprisonment at the present time. Few federal 

offenders receive short sentences of imprisonment and anecdotal evidence from 

Western Australia indicates that the abolition of short sentences of imprisonment may 

in fact have perverse consequences, resulting in offenders receiving longer sentences of 

imprisonment than would otherwise have been warranted. 

Proposal 7-7 Sentences of imprisonment of less than six months should 

continue to be available in the sentencing of federal offenders. 

Conviction only and non-conviction sentencing options 

Background 

7.64 A conviction is a judicial act that alters an offender‘s legal status.
574

 An offender 

is not convicted when he or she enters a plea of guilty or receives a verdict of guilty 

unless the plea or verdict is explicitly or implicitly accepted by the court.
575

 If an 

offender is convicted of a criminal offence, he or she will have a criminal record. 
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7.65 Federal sentencing legislation does not enable a judicial officer to convict a 

federal offender without making another sentencing order (that is, the court cannot 

impose a conviction-only sentence); nor can a judicial officer impose a sentence 

without convicting an offender (that is, the court cannot impose a non-conviction 

sentence).
576

 However, as discussed above, the Crimes Act does enable a judicial 

officer to dismiss the charge or charges against the offender or discharge the offender 

without proceeding to conviction upon the offender agreeing to enter into a 

recognizance.
577

 In addition, the Crimes Act establishes a spent conviction scheme 

which gives individuals the right not to disclose certain convictions if 10 years have 

passed since the conviction was recorded.
578

 

7.66 Conviction-only sentences and non-conviction sentences are available in a 

number of states and territories.
579

 For example, sentencing legislation in Queensland 

enables the court to make a non-contact order, a probation order, a community service 

order or an order imposing a fine without recording a conviction.
580

 

Issues and problems 

7.67 The existence of conviction-only and non-conviction sentencing options at the 

state and territory level raises the issue of whether a conviction should be a sentencing 

option for a federal offender in its own right. A conviction can have adverse civil or 

administrative consequences for an offender. For example, a conviction can affect an 

offender‘s visa status or limit his or her employment options. In addition, the social 

stigma attached to convictions can result in an offender suffering from discrimination 

on the basis of his or her criminal record.
581

 Non-conviction sentencing options provide 

a legislative means of avoiding the adverse consequences of conviction. 

7.68 A number of stakeholders expressed support for non-conviction sentencing 

options.
582

 Some noted that adverse social and civil consequences attached to a 

conviction.
583

 Professor Arie Freiberg expressed the opinion that a conviction was a 

sufficient punishment for some offenders.
584

 The CDPP did not support non-conviction 

sentencing options, noting that they appeared to be an anomaly and submitting that the 

current power to discharge a federal offender without conviction in certain narrow 

circumstances remained appropriate.
585

 

ALRC’s views 

7.69 Federal sentencing legislation should not recognise a conviction as a sentencing 

option in its own right or enable judicial officers sentencing federal offenders to 

impose non-conviction sentencing options. A conviction is a formal legal step to be 

taken prior to the imposition of a sentence. Guidelines developed by the Attorney-

General‘s Department (AGD) direct those responsible for framing Commonwealth 

offences to consider the adverse consequences of conviction, including the 

consequences resulting from the operation of other federal statutes, when deciding 
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whether to attach criminal or civil liability to a particular type of conduct.
586

 In 

addition, the ALRC has proposed that the civil or administrative consequences of a 

conviction should be included in the list of factors to be considered when sentencing a 

federal offender,
587

 and the Commonwealth spent convictions scheme enables the 

adverse consequences of conviction to be avoided in certain circumstances. In the 

result, the ALRC considers that it is not appropriate to use federal sentencing 

legislation to seek to avoid the operation of other laws and practices that attach civil 

consequences to conviction. 

7.70 The ALRC recognises that federal offenders may encounter discrimination 

because of their criminal record. Although such discrimination is a matter of concern 

and may be in need of further examination, the resolution of these issues is beyond the 

scope of this Inquiry. 

Other sentencing options 

7.71 In IP 29 the ALRC noted that other sentencing options can be imposed for 

certain federal offences, such as forfeiture of employer contributions to superannuation 

where an employee of the Commonwealth or a Commonwealth authority has been 

convicted of a ‗corruption offence‘.
588

 The AGD submitted that the superannuation 

orders made under the Crimes (Superannuation Benefits) Act 1989 (Cth) were not 

sentencing options or penalties but instead were a consequence of failure to fulfil a 

condition of employment.
589

 

7.72 The rationale underlying superannuation orders is that publicly-funded 

superannuation benefits should not be available to employees who discharge their 

duties in a corrupt manner.
590

 The Minister (currently the Attorney-General)
591

 can 

authorise the CDPP to make an application for a superannuation order if satisfied that 

an employee has been convicted of a corruption offence.
592

 As noted by the AGD, the 

possibility that a superannuation order might be made in the future cannot be taken into 

account in sentencing.
593

 The ALRC agrees that superannuation orders are not 

sentencing options but are rather orders relating to the forfeiture of benefits upon 

conviction for certain offences. The ALRC does not propose to consider them further. 

Particular issues relating to discharges, releases and 

suspended sentences 

Should federal legislation set out the conditions that may be imposed on a 

federal offender who is conditionally discharged? If so, what should those 

conditions be? [IP 29, Q 9–8] 
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Permitted conditions 

Background 

7.73 Part IB of the Crimes Act sets out the conditions that may be attached to an 

order discharging a federal offender without conviction, releasing a federal offender 

after conviction, or releasing a federal offender pursuant to a recognisance release 

order. For the purposes of this discussion, these three orders will be referred to 

collectively as ‗conditional release orders‘. 

7.74 Before a federal offender is discharged without conviction he or she is required 

to undertake to comply with the following conditions: 

 to be of good behaviour for a period not exceeding three years; 

 to make any reparation or pay any costs as ordered by the court; and  

 to comply with any other conditions that the court thinks fit, including any 

condition that the offender be subject to the supervision of a probation officer 

for a period not exceeding two years.
594

  

7.75 A federal offender who is released after conviction or pursuant to a recognisance 

release order is required to undertake to comply with the same conditions, except that 

the period of good behaviour may extend up to five years. The offender may also be 

required to undertake to pay a pecuniary penalty not exceeding the maximum fine for 

the offence, or, if the offence is not punishable by a fine, a pecuniary penalty not 

exceeding 60 penalty units in a court of summary jurisdiction and 300 penalty units in 

any other court.
595

 

7.76 Like Part IB, some state and territory sentencing legislation gives judicial 

officers a broad discretion to specify conditions that the court considers appropriate 

when making a conditional release order.
596

 Some state and territory legislation sets out 

examples of the types of conditions that may be imposed.
597

 For example, sentencing 

legislation in Tasmania sets out a list of special conditions that can be attached to an 

order releasing an offender on probation, including a condition that an offender attend 

educational and other programs or submit to medical, psychological or psychiatric 

assessment and treatment.
598

 

7.77 Sentencing legislation in New South Wales allows a court to order that an 

offender participate in an ‗intervention plan‘ as a condition of his or her good 

behaviour bond.
599

 A court may make such an order only if it is satisfied that the 

offender is eligible and suitable to participate in the program; that the program is 

available in the area in which the offender resides or intends to reside; and that 
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participation by the offender would reduce the likelihood of the offender committing 

further offences. 

Issues and problems 

7.78 One issue is whether federal sentencing legislation should continue to require a 

federal offender who is the subject of any conditional release order to undertake to be 

of good behaviour in all cases. Sentencing legislation in a number of states and 

territories requires offenders who have been conditionally released to be of ‗good 

behaviour‘.
600

 However, Queensland legislation imposes the lesser requirement that an 

offender refrain from committing another offence
601

 and Western Australian legislation 

provides that a court may impose ‗any requirements on the offender it decides are 

necessary to secure the good behaviour of the offender‘.
602

 

7.79 The concept of good behaviour has been criticised for being poorly defined.
603

 

However, it is accepted that it means more than mere compliance with the law
604

 and 

the High Court has held that for behaviour to be a breach of a condition to be of good 

behaviour it must bear some relationship to the original offence.
605

 

7.80 Another issue is whether federal sentencing legislation should provide further 

guidance on the conditions that may be imposed on a federal offender who is the 

subject of a conditional release order. It has been held that when exercising an 

unfettered discretion to attach conditions to a conditional release order a court should 

ensure that the conditions are related to the purposes of sentencing, are defined with 

reasonable precision, and are not unduly harsh.
606

 

7.81 Some stakeholders submitted that federal sentencing legislation should not set 

out the conditions that may be attached to federal sentencing orders.
607

 Others stated 

that the conditions should be the same as those that can be attached to state and 

territory sentencing orders.
608

 Professor Freiberg submitted that the relevant provisions 

of Part IB needed to be redrafted and simplified.
609

 The CDPP submitted that while it 

may be of assistance to judicial officers to set out some of the conditions that may be 

attached to federal sentencing orders, the court should retain a broad discretion to 

determine the conditions to be imposed in any given case.
610

 

ALRC’s views 

7.82 Federal sentencing legislation should continue to require a federal offender who 

is the subject of a conditional release order to be of good behaviour for a specified 

period of time because this is a condition that will invariably be appropriate when 

releasing an offender into the community. However, it should not be mandatory to 

attach any other condition to a conditional release order. Given the wide range of 

factors to be considered in sentencing, it is unlikely that any other condition will be 

appropriate or applicable in every case. The principle of individualised justice requires 

that courts sentencing federal offenders retain a broad discretion to impose conditions 

that are appropriate in all the circumstances of a case. 
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7.83 Nevertheless, it would be useful for legislation to set out examples of the types 

of conditions that may be attached to conditional release orders and the circumstances 

in which they can be attached. This is consistent with the approach taken in some states 

and territories, and will provide guidance to judicial officers without unduly fettering 

their discretion. Useful examples of conditions are that the offender undertake a 

rehabilitation program, undergo specified medical or psychiatric treatment, or be 

subject to the supervision of a probation officer. 

7.84 Conditions should be attached to conditional release orders only if they are 

capable of being complied with. Accordingly, the court should not order a federal 

offender to participate in a rehabilitation program unless it is satisfied that the offender 

is a suitable person to participate in the program, is eligible to participate, and the 

program is accessible to the offender. Similarly, the court should not order a federal 

offender to undergo medical or psychiatric treatment unless the treatment has been 

recommended by a qualified medical practitioner and is available to the offender. 

Proposal 7-8 Federal sentencing legislation should grant a court a broad 

discretion to determine the conditions that may be imposed on a federal offender 

when it discharges an offender without recording a conviction, releases an 

offender after recording a conviction, or wholly or partially suspends a sentence 

of imprisonment. In addition to the mandatory condition that the offender be of 

good behaviour for a specified period of time, a court should be able to impose 

any of the following conditions: 

(a) that the offender undertake a rehabilitation program; 

(b) that the offender undergo specified medical or psychiatric treatment; or 

(c) that the offender be subject to the supervision of a probation officer and 

obey all reasonable directions of that officer. 

Prohibited conditions 

7.85 Part IB of the Crimes Act does not list any conditions that cannot be imposed on 

a federal offender when making a conditional release order. In contrast, some state and 

territory legislation specifies conditions that cannot be imposed on offenders who are 

conditionally released. For example, in New South Wales a court cannot impose a 

condition requiring a person to perform community service work, or pay a fine or 

compensation, when conditionally releasing an offender.
611

 

7.86 There has been judicial debate about whether a court can attach to a conditional 

release order a condition that is an independent sentencing option. In Adams v Carr, 

the Full Court of the Supreme Court of South Australia held that an order requiring an 
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offender to perform community service could be attached to a conditional release order 

made pursuant to s 20(1) of the Crimes Act.
612

 However, in Shambayati v The Queen, 

the Queensland Court of Appeal held that a community service order could not be 

attached to a conditional release order because a community service order had no 

meaning or operation outside the context of the Penalties and Sentences Act 1992 

(Qld), which was not applicable to federal offenders released pursuant to s 20(1).
613

 

7.87 It has been argued that attaching independent sentencing options as conditions 

of conditional release orders creates confusion about the appropriate sentence to be 

imposed. It can also result in the imposition of more severe sentences than would 

otherwise have been the case.
614

 The Sentencing Guidelines Council in the United 

Kingdom has stated that: 

Because of the very clear deterrent threat involved in a suspended sentence, 

requirements imposed as part of that sentence should generally be less onerous than 

those imposed as part of a community sentence. A court wishing to impose onerous or 

intensive requirements on an offender should reconsider its decision to suspend 

sentence and consider whether a community sentence may be more appropriate.615 

7.88 The CDPP submitted that it would be useful if courts sentencing federal 

offenders were able to impose a short period of full-time imprisonment and order that 

the offender be released on the condition that he or she comply with another sentencing 

option such as community service.
616

 

7.89 Another issue is whether courts sentencing federal offenders should be able to 

order that a federal offender pay a monetary penalty as a condition of a conditional 

release order. 

ALRC’s views 

7.90 Judicial officers should not be able to require federal offenders to comply with 

independent sentencing options, such as community service, as a condition of their 

release. There is little benefit in enabling independent sentencing options to be 

imposed as conditions of conditional release orders when those options are already 

available to courts sentencing federal offenders. If a court sentencing a federal offender 

determines that a particular sentencing option is appropriate in light of the purposes, 

principles and factors of sentencing then it should impose that sentencing option in its 

own right and not as an adjunct to another sentencing option. It would introduce 

unnecessary complexity and inhibit transparency in sentencing to enable independent 

sentencing options to be attached as conditions of conditional release orders. 

7.91 In addition, courts should not be able to require federal offenders to pay a 

monetary penalty as a condition of their release. There is no practical difference 

between a monetary penalty and a fine. It is undesirable to enable a court to impose a 

monetary penalty as a condition of a conditional release order when the offence in 

question is punishable by a fine. 
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7.92 In Chapter 8, the ALRC expresses the view that federal sentencing legislation 

should prohibit a court from attaching to a conditional release order a condition that a 

federal offender comply with an ancillary order. 

Proposal 7-9 Federal sentencing legislation should prohibit a court from 

making any of the following conditions when it discharges an offender without 

recording a conviction, releases an offender after recording a conviction, or 

wholly or partially suspends a sentence of imprisonment: 

(a) a condition that is an independent sentencing option; 

(b) a condition that the offender pay a monetary penalty; and 

(c) a condition that the offender make restitution, pay compensation or 

comply with any other ancillary order. 

The use of the recognizance 

7.93 As noted above, a recognizance is an undertaking whereby an offender 

acknowledges that he or she may be required to pay an amount of money to the Crown 

unless he or she complies with certain conditions. A recognizance may be supported by 

a surety, that is, another person who also acknowledges liability to pay a specified 

amount of money to the Crown if the offender does not comply with certain conditions. 

In New South Wales legislation, the term ‗recognizance‘ has been replaced with the 

term ‗bond‘. 

7.94 Recognizances can be made in respect of recognizance release orders, orders 

discharging an offender without conviction, and orders releasing an offender after 

conviction.
617

 Section 20A(7) of the Crimes Act provides that where a federal offender 

fails to comply with a condition of one of these sentencing options supported by a 

recognizance, the court may order that the recognizance entered into by the offender or 

the surety be forfeited. There is no statutory or common law limit to the amount of 

money that a court can fix as the amount of a recognizance.
618

 

7.95 Part IB of the Crimes Act does not expressly state when the sum of money fixed 

in relation to a recognizance must be paid. In contrast, sentencing legislation in 

Western Australia expressly provides that a court may require an offender or a surety 

to enter into an undertaking to forfeit a sum of money on breach of a conditional 

release order, or to deposit a sum of money with the court to be forfeited in event of a 

breach.
619

 One federal offender submitted that he did not know whether he was 

required to lodge money by way of security immediately or in the event of a breach 

after receiving a Commonwealth ‗bond‘.
620
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7.96 In consultations, some stakeholders commented that there was uncertainty 

regarding the manner in which a recognizance should be enforced because there is no 

federal provision for enforcement.
621

 Section 15A of the Crimes Act deals only with the 

enforcement of fines and other specified pecuniary penalties;
622

 it does not extend to 

the enforcement of recognizances. Some commentators have suggested that ss 68(1) 

and 79 of the Judiciary Act 1903 (Cth) pick up and apply state and territory provisions 

regarding the enforcement of recognizances.
623

 The provisions relating to the 

enforcement of recognizances in the states and territories differ.
624

 Some provisions 

enable offenders and sureties to be ordered to serve a term of imprisonment in default 

of payment of an amount fixed pursuant to a recognizance.
625

 

ALRC’s views 

7.97 The ALRC considers that the provisions allowing a court to require a federal 

offender to give security in support of his or her undertaking to comply with conditions 

of a sentencing order, or to require that a recognizance be supported by a surety, should 

be repealed. Part IB of the Crimes Act outlines the action a court may take if a federal 

offender breaches a sentencing order.
626

 For example, if an offender breaches an order 

for conditional discharge or release, he or she may be re-sentenced for the original 

offence; if a federal offender breaches a recognizance release order, he or she may be 

imprisoned for the part of the sentence of imprisonment that has not been served. In 

consequence, the provisions requiring an offender or surety to forfeit money on breach 

of a sentencing order have limited utility in promoting compliance with conditions of a 

sentencing order because the consequences of breaches of these orders are already 

potentially serious. 

Proposal 7-10 Federal sentencing legislation should repeal the provision 

that allows a court to require a federal offender to give security by way of 

recognizance when he or she is discharged without conviction, released after 

conviction or sentenced to a wholly or partially suspended sentence of 

imprisonment. 

State and territory sentencing options 

Background 

7.98 Section 20AB(1) of the Crimes Act provides a mechanism for federal offenders 

to access a number of sentencing options that are available in the states and territories. 

The provision specifically identifies some of these sentencing options and others are 

prescribed by regulation.
627

 The Crimes Regulations 1990 (Cth) currently lists a 

number of sentencing options, such as home detention and intensive correction orders, 

which are available to courts sentencing federal offenders.
628

 Section 20AB(1) also 

empowers courts to impose sentencing options that are ‗similar‘ to the ones set out in 

the provision or listed in the regulations. 
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7.99 Since the introduction of s 20AB(1) in 1982,
629

 there has been a proliferation of 

sentencing options in the states and territories. This has occurred as a result of a 

growing realisation that full-time imprisonment is not always an appropriate sentencing 

option, not least because it is costly, can inhibit the rehabilitation of offenders, and 

does little to prevent crime. According to the CDPP, in 2003–04 approximately 1000 

federal offenders were sentenced to options picked up by s 20AB(1). Of these, 46 were 

sentenced to periodic detention, 36 to home detention, 213 to community based orders, 

25 to intensive supervision orders, 37 to intensive correction orders, and 639 to 

community service orders.
630

 

7.100 One of the purposes of the United Nations Standard Minimum Rules for Non-

custodial Measures 1990 (the Tokyo Rules) is to promote the promulgation and use of 

sentencing options other than imprisonment. Rule 2.3 provides that: 

In order to provide greater flexibility consistent with the nature and gravity of the 

offence, with the personality and background of the offender and with the protection 

of society and to avoid unnecessary use of imprisonment, the criminal justice system 

should provide a wide range of non-custodial measures, from pre-trial to post-

sentencing dispositions. The number and types of non-custodial measures available 

should be determined in such a way that consistent sentencing remains possible.631 

Issues and problems 

7.101 At present, some sentencing options are available only in certain jurisdictions. 

For example, periodic detention is available only in New South Wales and the ACT;
632

 

home detention is available only in New South Wales, Victoria, the ACT and the 

Northern Territory;
633

 non-association orders are available only in New South Wales 

and Queensland;
634

 and place restriction orders are available only in New South Wales 

and Tasmania.
635

 Accordingly, when these options are picked up pursuant to s 20AB(1) 

of the Crimes Act, they can only be imposed on federal offenders who are sentenced in 

the jurisdictions in which the options are available. 

7.102 In addition, the nature of the apparently identical sentencing options can vary 

from jurisdiction to jurisdiction. For example, while community service orders are 

available in all states and territories,
636

 the criteria a court applies when considering 

whether it is appropriate to make a community service order varies.
637

 Similarly, the 

core conditions for sentences of home detention vary among the jurisdictions in which 

it is available.
638

 

7.103 Further, the maximum duration of a sentencing option picked up by s 20AB and 

the maximum amount of time in which the sentence must be completed varies among 

the jurisdictions. For example, in New South Wales a community service order cannot 

exceed 500 hours.
639

 If the number of hours under the order is less than 300, the 

community service must ordinarily be completed within 12 months; if the number of 

hours under the order is greater than 300, the community service must ordinarily be 
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completed within 18 months.
640

 In contrast, in Queensland a community service order 

cannot exceed 240 hours and the community service must ordinarily be completed 

within 12 months.
641

 

7.104 Accordingly, reliance on state and territory sentencing options raises the issue of 

equality in the treatment of federal offenders.
642

 The Law Society of South Australia 

expressed the view that sentencing options for federal offenders should be as uniform 

as possible.
643

 The Australian Securities and Investments Commission (ASIC) 

submitted that the application of state and territory legislation regarding sentencing 

options could lead to significant disparity in the treatment of federal offenders because 

not all sentencing options are available in all jurisdictions.
644

 

Options for reform 

7.105 As discussed in IP 29, one way of ensuring that federal offenders have access to 

the same sentencing options, and that these options are considered and imposed on the 

same basis, is to prescribe the options in federal sentencing legislation.
645

 This would 

ensure that the sentencing options for federal offenders are uniform and remain stable 

over time. However, it would require considerable resources to make the various 

sentencing options available to federal offenders in every jurisdiction. 

7.106 In addition, in relation to some sentencing options, it is unclear whether s 120 of 

the Australian Constitution—which directs states to accommodate federal offenders in 

their prisons—would allow the Australian Government to dictate what those prisons 

should be like, for example, by requiring facilities appropriate for periodic detention of 

federal offenders. 

7.107 These problems could be overcome by curtailing the sentencing options 

available for federal offenders. For example, federal sentencing legislation could 

provide for only a limited range of sentencing options, which would require no 

additional resources to implement, such as fines, discharges, suspended sentences and 

imprisonment. 

7.108 Submissions and consultations revealed limited support for federal prescription 

of sentencing options.
646

 Professor Freiberg commented that it would be impracticable 

to attempt to create and administer intermediate federal sentencing options without a 

completely separate federal criminal justice system.
647

 The CDPP noted that while 

federal prescription of sentencing options would assist in achieving uniformity of 

treatment of federal offenders, there were practical difficulties with such a scheme, 

which included the associated costs of administration.
648

 

7.109 Alternatively, federal sentencing legislation could continue to enable federal 

offenders to access state and territory sentencing options. This would give due 

recognition to the fact that different sentencing options are needed to enable a court to 

impose a sentence that is appropriate to the particular offender. If federal offenders 

were to continue to access state and territory sentencing options, s 20AB could be 
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expanded to include all existing sentencing options available in the states and 

territories. Alternatively, an ambulatory provision could be drafted, which would pick 

up all state and territory options as they exist from time to time. Yet again, the current 

mechanism by which sentencing options are prescribed in regulations could be 

retained. This would ensure that the Australian Government retained an element of 

control over the sentencing options for federal offenders. 

7.110 Submissions and consultations showed some support for complete reliance on 

state and territory sentencing options.
649

 However, the AGD commented that not all 

sentencing options would be suitable for federal offenders and expressed concern that 

states and territories could develop sentencing options that were inconsistent with 

Australia‘s international obligations.
650

 

7.111 A number of stakeholders expressed the view that judicial officers should have a 

wide range of sentencing options at their disposal when sentencing federal offenders.
651

 

The CDPP submitted that the range of sentencing options currently available for 

federal offenders should remain available, and that new state and territory sentencing 

options should be assessed before being picked up at the federal level.
652

 ASIC also 

expressed the view that the Australian Government should evaluate state and territory 

sentencing options before making them available for federal offenders, noting that it 

may be inappropriate for sentencing options to be made available for federal offenders 

until they are available in a reasonable number of jurisdictions.
653

 Associate Professor 

Willis submitted that federal sentencing options should be listed in regulations or some 

other legislative instrument that could be amended readily in order to accommodate the 

mutability of state and territory sentencing practices.
654

 

ALRC’s views 

7.112 As discussed in Chapter 3, equality of treatment of federal offenders is an 

important goal to be pursued in the sentencing of federal offenders where practicable. 

However, the ALRC does not consider it practicable for the Australian Government to 

create and administer new sentencing options for federal offenders, or to develop 

infrastructure to make existing sentencing options available in all jurisdictions, given 

the small number of federal offenders dispersed throughout Australia. 

7.113 Further, it would be a retrograde step and inconsistent with international 

standards to limit severely the sentencing options available for federal offenders in an 

attempt to achieve inter-jurisdictional equality. For sentencing practices to be just and 

fair, and for the sentencing principles of proportionality, parsimony and individualised 

justice to have an application in reality, it is essential that courts sentencing federal 

offenders have a wide range of sentencing options at their disposal. 
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7.114 However, it is not appropriate to rely automatically and without further inquiry 

on the sentencing options that happen to be available in the states and territories. As 

discussed in Chapter 22, the Australian Government has an obligation to ensure that 

practices relating to the sentencing, administration and release of federal offenders are 

just and efficient. Some state and territory sentencing options may be unsuitable for 

federal offenders or may be undesirable if they conflict with international obligations. 

7.115 Accordingly, the ALRC has come to the preliminary view that the current 

mechanism by which federal legislation and regulations pick up state and territory 

sentencing options should be retained. However, there are ways of achieving greater 

equality in the treatment of federal offenders while utilising this mechanism. To this 

end, the ALRC considers that the proposed Office for the Management of Federal 

Offenders (OMFO) should monitor and evaluate the use and effectiveness of state and 

territory sentencing options.
655

 A body such as the OMFO is needed to assess new 

sentencing options as they are developed and implemented by state and territory 

governments, and to evaluate established sentencing options that are currently 

unavailable to federal offenders. When evaluating state and territory sentencing options 

the OMFO should consider how widely the options are available as this may be 

indicative of their effectiveness or community acceptance. The OMFO should then 

provide advice to the Australian Government regarding the sentencing options that 

should be made available to federal offenders. 

7.116 In addition, the OMFO should be given the task of reviewing the terms of the 

sentencing options, such as the maximum hours of community service, and advising 

the Australian Government about appropriate national limits in relation to sentencing 

options. This would ensure that the sentencing options available for federal offenders 

are imposed and administered consistently across the jurisdictions. 

Proposal 7-11 Federal sentencing legislation should retain the mechanism 

by which federal legislation and regulations specify which of the sentencing 

options available to a court in sentencing a state or territory offender may be 

picked up and applied in sentencing a federal offender. Federal sentencing 

legislation or regulations should also specify which state or territory sentencing 

options, if any, cannot be picked up and applied in sentencing a federal offender. 

Proposal 7-12 The proposed Office for the Management of Federal 

Offenders (OMFO) should monitor the effectiveness and suitability of state and 

territory sentencing options for federal offenders and should provide advice to 

the Australian Government regarding the state and territory sentencing options 

that should be made available for federal offenders. 

Proposal 7-13 In monitoring state and territory sentencing options in 

accordance with Proposal 7–12, the OMFO should: 
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(a) review the maximum number of hours of community service and the 

maximum time within which such service must be completed in each 

state and territory; and 

(b) advise the Australian Government about appropriate national limits in 

relation to community based orders and other sentencing options 

available under state and territory law. 

Prohibited sentencing options 

Background 

7.117 As noted in IP 29, the state‘s power to sentence an offender should be limited.
656

 

The international community has developed a number of binding international 

instruments dealing with the imposition of punishment by the state, such as the 

International Covenant on Civil and Political Rights (ICCPR)
657

 and the Second 

Optional Protocol to that Covenant on the abolition of the death penalty;
658

 the 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment 1984 (CAT);
659

 and the Convention on the Rights of the Child 1989 

(CROC).
660

 Australia is a party to all of these instruments and any federal, state or 

territory legislation, policy or practice that is inconsistent with them will place 

Australia in breach of its international obligations. 

Capital punishment 

7.118 Capital punishment is a term used to describe all state sanctioned executions.
661

 

Capital punishment was abolished for federal offenders in 1973
662

 and for all state and 

territory offenders by 1984.
663

 Currently, over half the countries in the world have 

abolished capital punishment in either law or practice.
664

 Capital punishment 

potentially violates two universally recognised human rights, the right to life and the 

right not to be subjected to cruel, inhuman or degrading punishment.
665

 Australia is a 

party to the Second Optional Protocol to the ICCPR on the abolition of the death 

penalty. 

Corporal punishment 

7.119 Corporal punishment involves the infliction of pain on an offender‘s body. 

While capital punishment is a form of corporal punishment, the term is generally used 

to refer to less severe forms of physical punishment such as whipping and branding. 

Corporal punishment potentially violates art 7 of the ICCPR, which prohibits the 

imposition of ‗cruel, inhuman or degrading treatment or punishment‘.
666

 Some forms 

of corporal punishment could also constitute torture.
667

 Corporal punishment is no 

longer authorised in any Australian jurisdiction
668

 and s 16D(1) of the Crimes Act 
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explicitly prohibits the imposition of corporal punishment on any offender found guilty 

of a federal offence. 

Imprisonment with hard labour 

7.120 Imprisonment with hard labour is a sentencing option that was introduced in the 

United Kingdom in 1779.
669

 Offenders sentenced to imprisonment with hard labour 

were required to dredge the river Thames and later to work the crank or treadwheel in 

prison.
670

 Hard labour was abolished in the United Kingdom in 1948.
671

 Imprisonment 

with hard labour is not prohibited under the ICCPR.
672

 Although hard labour has been 

abolished in several Australian states and territories,
673

 s 18 of the Crimes Act currently 

provides that a period of imprisonment imposed for any federal offence may be 

imposed ‗with or without hard labour‘, unless the contrary intention appears. 

Cruel, inhuman or degrading punishment 

7.121 The right to freedom from cruel, inhuman or degrading treatment or punishment 

is a fundamental human right from which there can be no derogation, not even in times 

of public emergency.
674

 The words ‗cruel‘, ‗inhuman‘ and ‗degrading‘ are not defined 

in art 7 of the ICCPR but they extend beyond acts causing physical pain to acts causing 

mental suffering.
675

 The right to freedom from cruel, inhuman or degrading 

punishment is a right that recognises and protects the inherent dignity and integrity of 

every human being. 

ALRC’s views 

7.122 The ALRC is of the view that federal sentencing legislation should explicitly 

prohibit the imposition of sentences involving capital punishment, corporal 

punishment, hard labour, or any other form of cruel, inhuman or degrading 

punishment. Capital punishment is an invidious practice that has no place in an 

enlightened regime for the sentencing of federal offenders. Imprisonment with hard 

labour and corporal punishment are also anachronistic sentences, reminiscent of an age 

when punishments were brutal and abhorrent. Further, specifically prohibiting cruel, 

inhuman or degrading punishments will amount to partial domestic implementation of 

Australia‘s international obligations under the ICCPR and the CAT. 

Proposal 7-14 Federal sentencing legislation should prohibit the following 

sentencing options in relation to federal offenders: 

(a) capital punishment; 

(b) corporal punishment; 

(c) imprisonment with hard labour; and 

(d) any other form of cruel, inhuman or degrading punishment. 
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Sentencing hierarchies 

Should federal legislation specify a hierarchy of sentencing options for federal 

offenders? If so, how should that hierarchy be arranged? [IP 29, Q 7–2] 

Background 

7.123 The creation of a sentencing hierarchy requires the sentencing options available 

to the court to be ranked in order of severity.
676

 It has been argued that sentencing 

hierarchies help to ensure that sentences are consistent by providing guidance as to the 

relative severity of sentencing options.
677

 Sentencing hierarchies have been developed 

in Victoria and Western Australia.
678

 It is not clear whether they have had any impact 

on consistency in sentencing.
679

 

7.124 Part IB of the Crimes Act does not set out a hierarchy of sentencing options 

although it does provide that imprisonment is to be the sanction of last resort.
680

 In the 

ALRC‘s 1987 Discussion Paper on sentencing options the ALRC explored the 

possibility of a hierarchy of sanctions and potential models for such a hierarchy.
681

 

However, ALRC 44 did not pursue any proposal in relation to a sanction hierarchy. 

Issues and problems 

7.125 Differing opinions were expressed in submissions and consultations about the 

desirability of creating a federal sentencing hierarchy. Some stakeholders supported the 

idea of a federal sentencing hierarchy.
682

 It was argued that a sentencing hierarchy 

could promote consistency in sentencing.
683

 However, Professor Freiberg submitted 

that sentencing hierarchies did not necessarily enhance consistency, but instead were a 

valuable way of promoting the principle of parsimony.
684

 Other stakeholders were 

opposed to the idea of a sentencing hierarchy.
685

 It was submitted that case law already 

provides guidance on the relative severity of sentencing options and that the creation of 

a legislative hierarchy would unduly fetter the sentencing discretion.
686

 It was also 

noted that a federal sentencing hierarchy could conflict with state or territory 

sentencing provisions.
687

 

7.126 Others stakeholders were more ambivalent about the creation of a sentencing 

hierarchy, commenting that while such a development could be useful it would be 

difficult to implement in practice because it was hard to compare the severity of 

sentences.
688

 Some suggested that this could be overcome by grouping different 

sentencing options together in the hierarchy rather than attempting to compare and rank 

the severity of every sentencing option.
689
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7.127 The CDPP submitted that sentencing options could have different effects on 

different offenders and that a strict legislative hierarchy could limit the court‘s 

flexibility to consider the individual circumstances of an offender.
690

 However, the 

CDPP suggested that the provisions of federal sentencing legislation could be 

structured to reflect the following broad hierarchy of sentencing options: 

 Non-conviction bond; 

 Conviction bond; 

 Fine; 

 Community service and like orders; 

 Suspended sentence; 

 Imprisonment involving a component of custody including home detention and 

periodic detention; 

 Imprisonment involving full-time custody. 

ALRC’s views 

7.128 Subject to the ALRC‘s view that imprisonment is a sentencing option of last 

resort, the ALRC does not consider that federal sentencing legislation should include 

any further hierarchy of sentencing options. The severity of a sentence must always 

depend on the circumstances of the individual offender. For example, a large fine 

would be a more severe sentence for an impecunious offender than for a wealthy one; a 

sentence of home detention would be a more severe sentence for an offender living in 

meagre circumstances than for an offender with a luxurious home; and a sentence of 

periodic detention would be more severe sentence for an offender whose employment 

was disrupted by the detention than for an offender whose employment was unaffected 

by the sentence. In addition, the severity of any sentence depends on its quantum. For 

example, a large fine could be a more severe than a short period of community service, 

and a lengthy period of community service could be more severe than a short period of 

periodic detention. 

7.129 The ALRC is not convinced that the principle of parsimony is better served by 

the creation of a sentencing hierarchy. The principle of parsimony prevents a court 

from imposing a sanction that is more severe than is necessary to achieve the purpose 

or purposes of the sentence. Whether or not a sentence is more severe than necessary 

must be determined in light of all the circumstances of the case. 

7.130 In any event, the ALRC considers that a sentencing hierarchy would be 

impractical and undesirable in the federal context. First, a federal sentencing hierarchy 

could conflict with state or territory sentencing hierarchies, causing unnecessary 
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confusion about the actual severity of similar sentencing options and unwarranted 

disparity in federal and state and territory sentencing practices. Secondly, it would be 

difficult to devise a federal sentencing hierarchy given the diverse range of state and 

territory sentencing options available to federal offenders—a problem that is not 

encountered to the same degree within an individual state or territory. This problem 

would be exacerbated by the variations in the structure of ostensibly identical 

sentencing options between jurisdictions. Finally, the severity of a sentencing option 

that is available in two or more jurisdictions may depend on the manner in which the 

option is administered in the state or territory. For example, periodic detention could be 

a more severe sentence in a jurisdiction in which offenders are required to travel long 

distances to attend the detention centre than in a jurisdiction in which periodic 

detention was readily available in a number of convenient locations. 

7.131 For these reasons the ALRC is of the view that courts should retain a broad 

discretion to impose a sentence that is appropriate in all the circumstances of the case 

and should not be required to impose sentences in accordance with a legislative 

sentencing hierarchy. 

Penalty conversions 

Should there be greater flexibility in converting between sentencing options for 

federal offenders? What types of conversion should be allowed? What role 

should the offender have in relation to the conversion? [IP 29, Q 7–3] 

Background 

7.132 Provisions creating federal offences specify the maximum penalty for the 

offence, which is intended for the worst type of case covered by the offence.
691

 

Section 4B(2) of the Crimes Act sets out a formula that can be applied to determine the 

maximum pecuniary penalty for an offence where the provision creating the offence 

refers only to a penalty of imprisonment.
692

 In addition, s 4B(3) provides that the 

maximum pecuniary penalty that can be imposed on a body corporate convicted of an 

offence is five times the maximum pecuniary penalty that can be imposed on a natural 

person convicted of the same offence, and s 4(2A) states that if an offence provides for 

imprisonment for life, the court may impose a maximum pecuniary penalty of 2,000 

penalty units.
693

 

7.133 Section 4B was introduced into the Crimes Act in 1987.
694

 Prior to its 

introduction, legislative penalties for federal offences of comparable severity were 

inconsistent.
695

 Section 4B provides a mechanism for ensuring that offences of 

comparable severity—that is, offences attracting the same maximum period of 

imprisonment—attract the same maximum fine if none is prescribed. It also gives 
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effect to the policy that imprisonment should never be the sole option available to a 

court sentencing a federal offender. 

Issues and problems 

7.134 Some stakeholders expressed support for the idea of enabling conversion 

between sentencing options after the imposition of a sentence.
696

 However, others were 

concerned that allowing conversion between sentencing options would in effect allow 

offenders to choose their sentence, thereby derogating from the court‘s authority to 

impose an appropriate sentence in all the circumstance of the case.
697

 ASIC expressed 

the concern that offenders who engaged in corporate crime were often well resourced 

and would not be appropriately punished if they were able to convert a sentence of 

imprisonment to a financial penalty.
698

 

7.135 Associate Professor Willis submitted that s 4B of the Crimes Act does not 

provide for conversion of penalties but instead provides a formula to determine the 

maximum fine for an offence if the offence provision only refers to imprisonment.
699

 

ALRC’s views 

7.136 The ALRC agrees that s 4B of the Crimes Act does not enable the court to 

convert one particular sentence into another. Instead, it enables the court to determine 

the maximum fine that can be imposed for certain federal offences. It provides a 

mechanism for ensuring maximum monetary penalties for federal offences are fixed in 

a rational, consistent and coherent manner. Submissions and consultations did not 

identify any difficulty with the operation of s 4B and the ALRC is of the view that this 

provision should remain in federal sentencing legislation. 

7.137 The ALRC has concluded that it is unnecessary and impracticable to attempt to 

devise other formulae to determine other maximum penalties when sentencing federal 

offenders. Most sentencing options available to federal offenders are already limited in 

duration. For example, community service orders in New South Wales cannot exceed 

500 hours.
700

 While the maximum duration of similar sentencing options can differ 

between jurisdictions, the ALRC has proposed that the OMFO should advise the 

Australian Government on appropriate national limits for these sentencing options to 

enhance consistency in sentencing federal offenders.
701

 While creating further formulae 

to determine other maximum penalties would perhaps provide a greater degree of 

consistency in the sentencing of federal offenders, it would also make federal 

sentencing legislation undesirably complex. The ALRC has proposed other methods 

for enhancing consistency in sentencing.
702

 

7.138 The ALRC agrees that judicial officers should retain the ultimate responsibility 

for imposing appropriate sentences after considering the purposes, principles and 

factors of sentencing and the factors relevant to the administration of the criminal 

justice system. Accordingly, the ALRC does not consider that offenders should be 

entitled to convert between sentencing options once a sentence has been imposed. 
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Restorative justice 

Background 

7.139 In IP 29 the ALRC asked whether restorative justice initiatives should be 

included in federal sentencing legislation or made more widely available to federal 

offenders.
703

 As discussed in Chapter 4 of this Discussion Paper, restorative justice can 

be defined broadly as an approach to crime that focuses on repairing the harm caused 

by criminal activity and addressing the underlying causes of criminal behaviour. 

Restorative justice initiatives can be employed at any stage in the criminal justice 

process, including the sentencing stage. Some examples of restorative justice initiatives 

are victim-offender mediation and conferencing. While restorative justice initiatives 

were originally developed for young offenders, they are becoming increasingly 

available for adult offenders. For example, a restorative justice scheme for adult 

offenders has recently been established in the ACT.
704

 

Issues and problems 

7.140 As discussed above, s 20AB of the Crimes Act provides that the certain 

sentencing options can be picked up and applied to federal offenders. The sentencing 

options listed in s 20AB are community service orders, work orders, attendance centre 

orders, attendance orders, and sentences of periodic and weekend detention. Other 

sentencing options are prescribed in regulations. Section 20AB also provides that 

sentencing options of a ‗similar‘ nature to the ones listed in s 20AB or prescribed in the 

regulations can also be picked up and applied to federal offenders. It is unlikely that 

restorative justice initiatives could be picked up and applied pursuant to s 20AB as they 

are not sufficiently similar to the existing sentencing options, not least because they are 

interim rather than final in nature.
705

 

7.141 Section 68(1) of the Judiciary Act 1903 (Cth) picks up and applies state and 

territory procedural laws to federal prosecutions in state and territory courts. However, 

the distinction between what is ‗procedural‘ and what is ‗substantive‘ is not always 

clear. It is possible that some restorative justice initiatives could be procedural, but this 

would need to be determined by the courts on a case-by-case basis. Section 79 of the 

Judiciary Act picks up and applies to a court exercising federal jurisdiction certain state 

and territory procedural laws, except in so far as they are inconsistent with the 

Australian Constitution or with other federal laws. However, as these laws are picked 

up with their meaning unchanged, they cannot be given a different meaning in the 

federal context.
706

 Therefore, it is possible that some state or territory laws relating to 

restorative justice initiatives may not be picked up so that they can be applied to 

federal offenders. 

7.142 Some stakeholders expressed support for the utilisation of restorative justice 

initiatives when sentencing federal offenders.
707

 The Law Society of South Australia 
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submitted that restorative justice programs and sentencing options should be 

recognised in the federal sphere.
708

 Professor Freiberg commented that establishing 

such initiatives for federal offenders would require additional resources.
709

 

ALRC’s views 

7.143 Given the relatively small number of federal offenders and the significant 

resources that would be required to establish and operate restorative justice initiatives, 

the ALRC considers it preferable to facilitate access by federal offenders to existing 

state and territory initiatives. To avoid the need to determine whether state or territory 

laws relating to restorative justice initiatives are picked up and applied on a case-by-

case basis, and to eliminate any confusion as to the applicability of these initiatives in 

the federal sentencing context, the ALRC considers that federal sentencing legislation 

should enable federal offenders to participate in state and territory restorative justice 

initiatives. Any matter referred from the court to a restorative justice imitative must be 

referred back to the court for determination because the Australian Constitution 

precludes a non-judicial body from exercising federal judicial power. 

Proposal 7-15 Federal sentencing legislation should facilitate access by 

federal offenders to state or territory restorative justice initiatives in appropriate 

circumstances. Where a court refers a federal offender to a restorative justice 

initiative, the outcome of the process must be reported back to the court and the 

court must finalise the matter after taking into consideration the outcome of the 

process. 
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Introduction 

8.1 This chapter examines the nature and effectiveness of the provisions of Part IB 

of the Crimes Act 1914 (Cth) relating to ancillary orders.
710

 Ancillary orders are orders 

made at the time of sentencing that do not have a punitive purpose,
711

 such as orders 

for restitution, compensation, forfeiture or costs. 

8.2 Forfeiture orders are made pursuant to federal proceeds of crime legislation and 

are often made independently of the sentencing process.
712

 Accordingly, they are not 

discussed further in this chapter, although they may be relevant to the sentence 

imposed on a federal offender.
713

 

Clarification of terminology 

Background 

8.3 Reparation is a broad term used to describe any attempt to make amends for a 

wrong or injury. It encompasses both restitution and compensation.
714

 Restitution in 

the criminal context refers to the return of the exact property taken by an offender to its 

owner. Compensation refers to the provision of monetary or other recompense by the 

offender to another for any loss, damage or injury suffered as a result of a crime.
715

 

Issues and problems 

8.4 The terminology used in the Crimes Act in relation to reparation orders is 

confusing. Some provisions of the Act refer to reparation only,
716

 while others refer to 

reparation, restitution and compensation simultaneously.
717

 The terms reparation, 
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restitution and compensation are not defined in the Act and the relationship between 

them is uncertain. At times the terms appear to be used interchangeably.  

8.5 It has been argued that the word ‗reparation‘ in the Crimes Act could be broad 

enough to encompass some forms of restorative labour or community service.
718

 The 

ambiguous language used in certain provisions of the Act could support this argument. 

ALRC’s views 

8.6 The ALRC is of the view that federal sentencing legislation should omit all 

references to reparation and replace them with the words ‗restitution‘ and 

‗compensation‘. Restitution and compensation should be defined appropriately in the 

legislation. This will eliminate any confusion arising from the inconsistent use of the 

words reparation, restitution and compensation. It will also prevent the use of the 

ancillary orders power in Part IB to impose orders that are not strictly ancillary, such as 

orders for community service. However, for convenience the term ‗reparation‘ will be 

used in the remainder of this chapter to refer to both restitution and compensation 

because this is the terminology currently used in the Crimes Act. 

Proposal 8-1 Federal sentencing legislation should replace the term 

‗reparation‘ with the terms ‗restitution‘ and ‗compensation‘, and define them 

appropriately. 

Availability of reparation orders in criminal proceedings 

What provision should federal legislation make for orders ancillary to the 

sentencing of a federal offender, for example, for restitution or reparation for 

loss suffered? [IP 29, Q7–4, part] 

Background 

8.7 Section 21B of the Crimes Act was introduced in 1926
719

 and is the main 

provision enabling judicial officers to make reparation orders when sentencing federal 

offenders. Section 21B(1)(c) provides that a judicial officer may order a federal 

offender to make reparation to the Commonwealth, or to a public authority under the 

Commonwealth, for any loss suffered or expense incurred by reason of the offence. 

Section 21B(1)(d) provides that a judicial officer may order a federal offender to make 

reparation to a person who has suffered loss as a direct result of the offence. 

8.8 Other provisions of Part IB empower judicial officers to make reparation orders 

in certain circumstances, such as when taking other offences into account on sentence 

or imposing state or territory sentencing options pursuant to s 20AB.
720
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8.9 In 2002–03 the CDPP obtained reparation orders to the value of $18,799,396 

and in 2003–04 to the value of $34,905,838.
721

 

8.10 All states and territories have legislation enabling criminal courts to make 

reparation orders when sentencing offenders.
722

 The United Nations Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power states that 

offenders should, where appropriate, make fair restitution to victims, their families or 

dependants.
723

 It also provides that judicial and administrative procedures should 

enable victims of crime to obtain redress through procedures that are expeditious, fair, 

inexpensive and accessible.
724

 

Issues and problems 

8.11 Some submissions expressed support for the retention of provisions enabling 

reparation orders to be made.
725

 The Australian Securities and Investments 

Commission (ASIC) submitted that reparation orders help to alleviate the financial loss 

suffered by victims of financial crime, and emphasise to the offender and the 

community that financial crimes are harmful and serious.
726

 The Australian Taxation 

Office (ATO) submitted that the Australian Government Investigation Standards 

required investigating agencies to attempt to recover the proceeds of fraud against the 

Commonwealth, and that ancillary orders provided a means of establishing a legally 

enforceable civil debt against an offender without the need for separate civil action.
727

 

ALRC’s views 

8.12 In 1988, the ALRC‘s report, Sentencing (ALRC 44) recommended that ancillary 

orders for restitution and compensation should continue to be available in the 

sentencing of federal offenders.
728

 The ALRC remains of the view that federal 

sentencing legislation should continue to enable judicial officers to make reparation 

orders when sentencing federal offenders. Reparation orders are an established and 

effective way of recognising the interests and needs of victims of crime. Empowering a 

court to make reparation orders provides victims of crime (whether individuals or 

institutions) with a statutory remedy that aims to restore victims to the position they 

were in prior to the offence, in so far as money can do so. It also promotes the effective 

use of judicial resources by eliminating the need for separate civil and criminal 

proceedings in relation to the same conduct. 

8.13 As discussed below, the ALRC considers that reparation orders should retain 

their civil status and should be enforced civilly. Accordingly, empowering judicial 

officers to make reparation orders when sentencing federal offenders will not 

undesirably conflate civil and criminal proceedings. 
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Reparation as a sentencing option 

What are the objectives of [ancillary] orders and in what circumstances should 

they be available? [IP 29, Q7–4, part] 

Background 

8.14 Many criminal offences also constitute civil wrongs that give rise to civil 

liability. For example, the crime of assault can also constitute the tort of battery.
729

 

Although one act may give rise to both criminal and civil liability, the criminal law and 

the civil law have historically pursued very different objectives. The criminal law is 

primarily concerned with punishment, while the civil law is primarily concerned with 

compensation.
730

 Statutory provisions enabling a criminal court to order that an 

offender make reparation have traditionally been viewed as a means of providing a 

victim with a ‗quick and easy civil remedy‘.
731

 

8.15 Several provisions of Part IB of the Crimes Act suggest that reparation orders 

are intended to enable victims of crime to achieve quick and easy civil remedies. This 

is evident from the fact that: reparation orders may be made ‗in addition to the penalty‘ 

imposed on the offender; reparation orders are enforced as civil debts; and federal 

offenders cannot be imprisoned for failure to comply with a reparation order.
732

 

8.16 A number of state and territory jurisdictions characterise reparation orders as 

civil orders.
733

 However, in some jurisdictions reparation orders can be imposed as 

independent sentencing options.
734

 The United Nations Declaration of Basic Principles 

of Justice for Victims of Crime and Abuse of Power states that governments should 

consider making restitution a sentencing option.
735

  

Issues and problems 

8.17 It has been argued that reparation orders may achieve some of the purposes of 

sentencing such as deterrence, rehabilitation and denunciation.
736

 Surveys have 

revealed that victims of crime and the general public view reparation as an important 

feature of the sentencing process.
737

 

8.18 However, it has been argued that reparation orders are inappropriate sentencing 

options because they are not punitive and seek only to restore the status quo. It has 

been argued that the appropriate and proportionate sentence for a particular offence 

will not always be linked to the harm caused by the offence.
738

 Further, making 

reparation orders available as sentencing options could allow wealthy offenders to 

escape punishment and would give victims of crime an advantage over other civil 

litigants by enabling reparation orders to be enforced in the criminal justice system.
739

 

8.19 In 1994, the Law Reform Committee of the Parliament of Victoria rejected the 

idea of establishing reparation orders as sentencing options,
740

 and in 1996 the New 
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South Wales Law Reform Commission concluded that reparation orders should retain 

their ancillary status.
741

 

8.20 A number of stakeholders expressed the view that reparation orders were 

analogous to monetary penalties and effectively served to punish offenders twice for 

the same conduct.
742

 Sisters Inside submitted that: 

the sentencing process should provide that judges and magistrates must consider the 

issue of reparation for social security offences and include any reparation as part of 

the sentence for the offence and that the imposition of reparation orders—in social 

security and other matters—should only be considered where it would not impact 

negatively on the resettlement and community reintegration of a person sentenced to 

imprisonment.743 

ALRC’s views 

8.21 The ALRC is of the view that reparation orders should retain their ancillary 

status and should not be made independent sentencing options. A reparation order 

seeks to restore a victim of crime to his or her situation prior to the offence. Restoring 

the status quo does not constitute punishment. Further, a reparation order may not be 

an appropriate sentencing option in circumstances where there is little correlation 

between the harm caused by an offence and the objective seriousness of the offence. 

8.22 The ALRC agrees that reparation orders can impose significant financial 

burdens on federal offenders, which may hinder an offender‘s prospects of 

rehabilitation and reintegration into the community. Where the victim of a federal 

crime is the Commonwealth, there is a potential conflict between the state‘s interest in 

promoting the effective rehabilitation of federal offenders and its interest in protecting 

public funds for the benefit of society. In such cases, the ALRC is of the view that the 

Commonwealth should not seek a reparation order if there is a real prospect that such 

an order would impede the purposes of sentencing, in particular the rehabilitation of 

the offender and his or her reintegration into the community. 

Ancillary orders as conditions of sentencing options 

Background 

8.23 The Crimes Act currently enables reparation and costs orders to be made as 

conditions of sentencing orders imposed pursuant to ss 19B and 20(1) of the Act. If an 

ancillary order has been made a condition of a sentencing order, an offender who fails 

to comply with the ancillary order will be in breach of his or her sentencing order. 

Accordingly, the original sentencing order imposed on the offender may be revoked 

and the offender may be re-sentenced for the original offence.
744

 However, a federal 

offender cannot be imprisoned for failure to comply with an ancillary order that has 

been imposed as a condition of a federal sentencing order.
745

 The ALRC was informed 

that there are difficulties enforcing reparation orders that are conditions of federal 
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sentences because Part IB does not enable these orders to be treated as civil debts in the 

same way that orders made pursuant to s 21B are treated as civil debts.
746

 

8.24 Some state and territory sentencing Acts enable reparation orders to be 

conditions of sentencing orders,
747

 while others prohibit this.
748

 

ALRC’s views 

8.25 In Chapter 7, the ALRC proposes that federal sentencing legislation should 

prohibit a court from making a reparation order a condition of a federal offender‘s 

discharge, release or suspended sentence.
749

 The Crimes Act enables judicial officers to 

make reparation orders in addition to the sentence imposed. These orders are enforced 

by way of civil enforcement action such as the seizure and sale of land or property, 

registration of a charge on land, or garnishee of wages.
750

 It is incongruous that 

reparation orders can be attached as conditions of some sentencing options and 

enforced through the breach procedures in the Crimes Act when other reparation orders 

are ancillary to the sentencing process and are enforced as civil debts. 

8.26 The ALRC does not consider it desirable to use the criminal justice system to 

coerce payment of a reparation order by placing offenders at risk of being re-sentenced 

for failure to make reparation. To require a federal offender to comply with a 

reparation order as a condition of his or her sentence is to create an undesirable and 

confusing amalgam of criminal and civil procedures, which should be avoided. 

Relevance of the means of offender 

Background 

8.27 Section 16C of the Crimes Act requires a court to take into account a federal 

offender‘s financial circumstances before imposing a fine. This provision was 

introduced to ‗reduce the likelihood of default imprisonment for impecunious 

offenders‘.
751

 There is no legislative requirement that a court take into account the 

financial circumstances of a federal offender before making a reparation order. In 

contrast, some state legislation expressly authorises a court to take into account the 

financial circumstances of an offender before making an order for compensation.
752

 

Issues and problems 

8.28 There has been some judicial debate about the relevance of an offender‘s 

financial circumstances to the making of reparation orders. It has been argued that it is 

inappropriate to take an offender‘s financial circumstances into account when 

providing victims of crime with a civil remedy when the offender‘s financial 

circumstances would be irrelevant in civil proceedings.
753

 

8.29 In R v Braham, the Full Court of the Supreme Court of Victoria noted that the 

power to make a compensation order was intended to enable criminal courts to provide 

victims of crimes with a civil remedy and held that the means of an offender should not 

be considered when exercising the power to make a compensation order unless there 
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was a ‗necessary implication to the contrary‘.
754

 In R v Knight the New South Wales 

Court of Criminal Appeal upheld a reparation order made pursuant to s 21B despite 

accepting that it was unlikely that the offender would ever be able to pay the amount 

specified in the order.
755

 Further, in Gregory v Gregory, Cummins J held that: 

differentially to award compensation because of the offender‘s means to pay gives the 

wholly undesirable appearance that victims with similar suffering are valued 

differentially by the law. Just as there should not be one law for the rich and one for 

the poor, so there should not be a sliding scale of compensation for victims of crime 

because the offender is rich or poor.756 

8.30 However, in Vlahov v Commissioner of Taxation, the Full Court of the Supreme 

Court of Western Australia held that a court could consider the personal circumstances 

and means of the offender when exercising the discretion conferred by s 21B.
757

 

Appellate courts in some jurisdictions have applied this judgment.
758

 It has been noted 

that the judicial reluctance to order reparation that an offender cannot pay 

seems to be as much to do with the court‘s reluctance to make futile orders or orders 

that by objective standards are likely to be counterproductive as it is to do with 

notions of rehabilitation or subjective concern for the wrongdoer‘s wellbeing.759 

8.31 The decision in Vlahov has been criticised for relying on United Kingdom 

authorities when legislation in the United Kingdom expressly requires judicial officers 

to consider the financial circumstances of an offender when making a compensation 

order.
760

 In R v Hookham the High Court left open the question of whether the financial 

circumstances of the offender should be taken into account in determining the quantum 

of reparation to be made, holding that the question did not properly arise for 

determination in the matter before the court.
761

 

8.32 The New South Wales Legal Aid Commission and Victoria Legal Aid submitted 

that a court should take into account the financial circumstances of a federal offender 

before making a reparation order.
762

 Victoria Legal Aid submitted that courts should be 

given clear guidance regarding their power to reduce or waive reparation orders in 

circumstances where an offender has limited capacity to pay.
763

 

8.33 In its 1994 report, Restitution for Victims of Crime, the Law Reform Committee 

of the Parliament of Victoria concluded that sentencing courts should take the financial 

circumstances of offenders into account when making reparation orders and should 

decline to make such orders when offenders would be unable to comply with them.
764

 

In its 1996 report on sentencing, the New South Wales Law Reform Commission 

concluded that the New South Wales provision enabling courts to make compensation 

orders when sentencing offenders was broad enough to enable the court to consider an 

offender‘s ability to pay when making such an order.
765
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ALRC’s views 

8.34 The ALRC is currently of the view that federal sentencing legislation should 

preclude a court from considering an offender‘s financial circumstances when making 

a reparation order. Clearly, a tension exists between the desire to recognise the civil 

rights of victims of crime in the sentencing process and the desire to avoid the 

imposition of crushing financial burdens on federal offenders. However, the ALRC 

does not believe that this tension is best resolved by empowering courts to consider 

factors relevant to sentencing when making ancillary orders. 

8.35 A central purpose of the power to make reparation orders is to ensure that 

victims of crime receive adequate compensation for the loss they have suffered as a 

result of an offence. This purpose is not achieved if the financial circumstances of an 

offender are taken into account so as to reduce the quantum of the compensation to be 

paid to a victim. The ALRC does not consider it desirable that victims of crime receive 

less compensation than other civil litigants because of the financial circumstances of 

the offender. 

8.36 As discussed in Chapter 7, the ALRC is of the view that s 16C of the Crimes 

Act—which requires a court to take into account an offender‘s financial circumstances 

before imposing a fine—enables a court to consider a reparation order that it has made 

or proposes to make when imposing a fine on a federal offender. This may reduce the 

financial burden placed on a federal offender who is ordered to pay a fine and make 

reparation. 

Priority issues 

Should federal legislation specify priorities in relation to the payment of fines 

and ancillary monetary orders? [IP 29, Q7–4, part] 

Background 

8.37 Part IB of the Crimes Act does not require a court sentencing federal offenders 

to give priority to a reparation order over a fine when an offender is ordered to pay 

both, but lacks the means to do so. In contrast, some state sentencing legislation 

expressly provides that, where a court considers it appropriate to make a compensation 

order and impose a fine, and the offender cannot pay both, the court must give priority 

to the compensation order.
766

 One state provision provides that where a court makes a 

costs recovery order, a compensation order, and imposes a fine, but the offender has 

insufficient means to pay them all, the court must give first preference to the 

compensation order, second preference to the costs recovery order, and third 

preference to the fine.
767
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Issues and problems 

8.38 In 1987, the ALRC expressed the view that where the means of an offender are 

limited, priority should be given to reparation.
768

 It has been said that giving priority to 

a reparation order over a fine is an acknowledgment that compensating victims is more 

important than punishing offenders.
769

 

8.39 A number of stakeholders expressed the view that federal sentencing legislation 

should specify that reparation orders take priority over the payment of fines.
770

 The 

ATO submitted that it was necessary to specify priorities between reparation orders 

and fines in order to ensure that proceeds of crime were not used to pay fines.
771

 

However, it has been argued that prioritising reparation orders over fines overrides the 

general principle that these orders are ancillary to the sentencing process.
772

 

ALRC’s views 

8.40 The ALRC does not believe that federal sentencing legislation should specify 

priorities between fines and ancillary orders. As discussed above, ancillary orders are 

compensatory rather than punitive, and they should not be sentencing options in their 

own right. While prioritising an ancillary order over a fine may help to ensure that a 

victim of crime receives recompense for loss suffered by reason of an offence, it 

displaces the state‘s interest in punishing an offender for committing an offence. While 

it is important to attempt to ensure that victims of federal offences are restored to the 

position they were in prior to the offence, this is not the principal function of the 

criminal justice system. Criminal proceedings are generally initiated and conducted by 

the state on behalf of the community to vindicate a public wrong. Accordingly, the 

ALRC considers that ancillary orders should remain separate from, and ancillary to, the 

sentencing process and should not take priority over sentencing options. If the 

impecuniosity of federal offenders is a real obstacle to the just compensation of victims 

of crime, the appropriate solution may be to establish a federal victims compensation 

fund. That matter is discussed briefly below but is outside the terms of this Inquiry. 

Reparation for non-economic loss 

Background 

8.41 Part IB of the Crimes Act allows reparation orders to be made in respect of loss 

suffered or (in some cases) expense incurred as a result of a federal offence. It does not 

explicitly provide that a reparation order may be made in respect of non-economic loss 

such as pain and suffering, loss of amenities or loss of expectation of life. However, 

some provisions of Part IB implicitly accept that injury, which may give rise to non-

economic loss, may result from the commission of a federal offence. Section 16A(e) 

provides that the court is to take into account any ‗injury, loss or damage‘ resulting 

from the offence when sentencing a federal offender, and s 16A(f) provides that the 

court is to take into account the degree to which a person has shown contrition for an 
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offence by taking action to make reparation for any injury, loss or damage resulting 

from the offence. 

8.42 There are currently a number of federal offences that may result in individual 

victims suffering non-economic loss—for example slavery, sexual servitude and 

terrorism offences.
773

 

8.43 In most states and territories, courts are empowered to direct offenders to pay 

compensation to victims for injury suffered as a result of an offence.
774

 In addition, all 

states and territories have established statutory criminal injuries compensation schemes 

that enable victims of crime to receive compensation from public funds.
775

 For 

example, in New South Wales victims of acts of violence can receive compensation 

from the Victims Compensation Fund for injury and financial loss attributable to the 

act of violence.
776

 

Issues and problems 

8.44 There is no federal victim compensation scheme. In ALRC 15, the ALRC 

considered arguments for and against such a scheme and concluded that it was 

desirable and should be established.
777

 

8.45 Victim Support Services Inc submitted that there should be national 

coordination of issues relating to compensation for victims of federal offences and that 

the Australian Government should compensate victims of federal offences where the 

offender lacks the means to make reparation for his or her offending conduct.
778

 

Victims Support Australasia expressed the view that there needed to be a coordinated, 

national approach to victims‘ issues in Australia.
779

 

ALRC’s views 

8.46 There is no reason in principle to distinguish between economic and non-

economic loss suffered as a result of a federal offence. There are a number of federal 

offences that could give rise to non-economic loss. The ALRC considers that federal 

sentencing legislation should be amended to clarify that judicial officers are authorised 

to order federal offenders to pay compensation for any loss suffered by reason of an 

offence, whether the loss is economic or non-economic. The question of whether a 

federal victim compensation scheme should be established is outside the scope of this 

Inquiry. 

Proposal 8-2 Federal sentencing legislation should clarify that a court 

may order a federal offender to pay compensation for any loss suffered by 

reason of the offence, regardless of whether the loss is economic or non-

economic. 



 8. Ancillary Orders 157 

 

Preserving civil rights of action 

8.47 Section 15F of the Crimes Act provides that nothing in the Act affects the right 

of a person aggrieved by an offence under the Act to institute civil proceedings in any 

court. Only the civil rights of victims of offences under the Crimes Act are expressly 

preserved, yet many offences that were formerly located in the Crimes Act are now 

located in the Criminal Code Act 1995 (Cth). In addition, over 500 Commonwealth 

statutes contain criminal offences.
780

 Accordingly, the ALRC considers that s 15F 

should be amended to clarify that the civil rights of victims of all federal offences are 

preserved. 

Proposal 8-3 Federal sentencing legislation should be amended to clarify 

that nothing in that legislation affects the right of any person who is aggrieved 

by conduct punishable as a federal offence to institute civil proceedings in 

respect of that conduct, but the person shall not be compensated more than once 

for the same loss. 
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9.1 This chapter considers particular issues in relation to determining the non-parole 

period, namely, the purpose of the non-parole period; the factors to be considered in 

fixing the non-parole period; when a non-parole period should be fixed; and the 

relation between the non-parole period and the head sentence. 

Purpose and factors 

What is the purpose of setting a non-parole period? Should the purpose be set 

out in federal legislation? What factors should be considered in determining the 

non-parole period? [IP 29, Q8–5, part] 

Background 

9.2 The non-parole period in relation to a sentence of imprisonment is the period 

during which an offender must remain in custody and is not to be released on parole.
781

 

Under Part IB of the Crimes Act 1914 (Cth) the court is directed to explain to a federal 

offender the purpose of the non-parole period, although this purpose is not expressed in 

the legislation.
782

 Similarly, the sentencing legislation of the states and territories does 

not set out the purpose or purposes of a non-parole period. 
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9.3 The non-parole period serves initially to demarcate both the minimum period 

that must be served in custody and the longest possible term of parole supervision 

under the sentence.
783

 

9.4 In R v Shrestha, Brennan and McHugh JJ stated: 

It is clear that, although a minimum term is a benefit for the offender, it is a benefit 

which the offender may be allowed only for the purpose of his rehabilitation and it 

must not be shortened beyond the lower limit of what might be reasonably regarded as 

condign punishment.784 

9.5 In Bugmy v The Queen, Mason and McHugh JJ stated that a judicial officer does 

not fix a minimum term solely or primarily in accordance with the offender‘s prospects 

of rehabilitation.
785

 Thus, other purposes of sentencing—such as punishment, 

deterrence and protection of the community—are relevant to fixing the non-parole 

period as well as to fixing the head sentence.
786

 

9.6 Part IB does not set out a separate list of factors to which the court must have 

regard in fixing a non-parole period, but it does set out specific factors to which the 

court is to have regard in declining to fix a non-parole period. These factors are the 

nature and circumstances of the offence and the antecedents of the offender.
787

 

Issues and problems 

9.7 No issues or problems were identified in consultations or submissions in relation 

to the purposes of the non-parole period. One submission stated that the non-parole 

period serves many purposes, and that the main one was reinforcing the potential for 

rehabilitation.
788

 Other submissions and consultations nominated the rehabilitation of 

an offender, or allowing an offender to reintegrate into the community, as the only 

purposes of a non-parole period.
789

 However, no stakeholder addressed the issue of 

whether the purposes of a non-parole period should be set out in federal legislation. 

9.8 Similarly, no issues or problems were expressed in consultations or submissions 

in relation to the factors to be considered by a court in fixing a non-parole period. The 

Law Society of South Australia submitted that there was no difference in principle or 

practice between the factors relevant to the non-parole period and those relevant to the 

head sentence.
790

 

ALRC’s views 

9.9 Fixing a non-parole period is just one aspect of sentencing.
791

 The principles, 

purposes and factors relevant to sentencing are also relevant to fixing the non-parole 

period, or to declining to fix a non-parole period. However, while the factors that the 

court must take into account when fixing the non-parole period are likely to be the 

same as those applicable to fixing the head sentence, the weight to be attached to these 
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factors and the manner in which they are relevant will differ because of the different 

questions being considered when fixing a non-parole period.
792

 

9.10 The ALRC does not believe there is any need for a separate legislative provision 

explaining the purposes of a non-parole period, or setting out factors to be considered 

in determining a non-parole period. Rather, federal sentencing legislation should 

provide that, in fixing the non-parole period or in declining to fix a non-parole period, 

the court must have regard to the purposes, principles and factors relevant to 

sentencing, and to the factors relevant to the administration of the criminal justice 

system.
793

 The current provision in Part IB, which requires the court to have regard to 

the nature and circumstances of the offence and the antecedents of the offender, does 

not give a clear indication that the court must have regard to other potentially relevant 

factors in fixing or declining to fix a non-parole period. 

9.11 Although Part IB directs the court to explain to an offender the ‗purpose‘ of 

fixing a non-parole period, the ALRC considers ‗purpose‘ to be the wrong term if it 

means that a court is expected to explain the justification or philosophy underpinning 

the non-parole period, as opposed to the practical effect of the non-parole period on the 

offender‘s sentence. This issue is addressed in the proposal dealing with explanation of 

sentence in Chapter 13. 

Proposal 9–1 Federal sentencing legislation should provide that, in fixing 

a non-parole period or in declining to fix a non-parole period, the court must 

have regard to the purposes, principles and factors relevant to sentencing, and to 

the factors relevant to the administration of the criminal justice system. (See 

Proposals 4–1; 5–1; 6–1; 6–5). 

When non-parole period should be fixed 

In what circumstances should a non-parole period be set when sentencing a 

federal offender to a term of imprisonment? [IP 29, Q 8–5, part] 

Background 

9.12 Part IB of the Crimes Act precludes a court from fixing a non-parole period for 

sentences of three years or less,
794 

and provides that a court must fix a non-parole 

period (or a recognizance release order) for sentences exceeding three years.
795 

However, as discussed above, even for sentences of more than three years, a court may 

currently decline to fix a non-parole period having regard to the nature and 

circumstances of the offence and the antecedents of the offender.
796
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9.13 The sentencing provisions of many states and territories generally require a non-

parole period to be fixed in respect of comparatively shorter periods of imprisonment, 

ranging from sentences in excess of six months,
797

 one year,
798

 or two years.
799

 

ALRC’s views 

9.14 No views were expressed in consultations or submissions in relation to this issue 

but the ALRC considers that Part IB of the Crimes Act is out of step with the position 

in many states and territories in requiring a non-parole period to be fixed only in 

respect of comparatively longer sentences of imprisonment. Section 19AC of the 

Crimes Act, which precludes a court from fixing a non-parole period for sentences of 

three years or less, should be amended. 

9.15 Having regard to the sentences for which a non-parole period must be fixed in 

the states and territories, the ALRC considers that a sentence of 12 months or more is 

an appropriate term in respect of which a court should generally fix a non-parole 

period. Parole is generally unsuitable in respect of sentences of imprisonment of 12 

months or less because there is insufficient time for effective supervision on parole, or 

to complete rehabilitative programs in prison, which is a factor to be considered in 

deciding whether to release an offender on parole.
800

 

9.16 As discussed in Chapter 23, parole serves a number of useful purposes, 

including the reintegration of the offender in the community and the rehabilitation of 

the offender. The ALRC supports the principle that federal offenders serving sentences 

of less than three years should be able to enjoy the benefits of parole provided the 

sentence is of sufficient duration to make parole feasible. At present, those benefits are 

available only to federal offenders serving sentences greater than three years. The 

ALRC‘s support for extending the circumstances in which a court should fix a non-

parole period should also to be viewed in the context of the proposal to repeal the 

provision in Part IB requiring the court to make a ‗recognizance release order‘ for 

sentences of three years or less.
801

 

9.17 A court should not be required to fix a non-parole period in respect of a sentence 

exceeding 12 months where it has ordered the sentence to be suspended
802

 or where it 

has expressly declined to fix a non-parole period. 

Proposal 9–2 Federal sentencing legislation should provide that, when 

sentencing a federal offender to a term of imprisonment, a court must set a non-

parole period unless it is satisfied that it is not appropriate to set a non-parole 

period and expressly declines to do so. However, a court must not set a non-

parole period if: 
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(a) the term of imprisonment is less than 12 months; or 

(b) the court has made an order to suspend the sentence. 

Relation between non-parole period and head sentence 

What is the appropriate relation between the non-parole period and the head 

sentence? [IP 29, Q8–5, part] 

Background 

9.18 Amendments made to Part IB by the Anti-Terrorism Act 2004 (Cth) introduced 

minimum non-parole periods for persons sentenced for ‗minimum non-parole 

offences‘, namely, treachery, a terrorism offence, treason or espionage.
803

 The 

minimum non-parole period is to be at least three-quarters of the sentence of 

imprisonment imposed by the court, although the court retains the discretion to impose 

a longer non-parole period if considered appropriate in the circumstances.
804

 

9.19 Apart from the ‗minimum non-parole offences,‘ Part IB provides no guidance in 

relation to determining the length of a non-parole period for federal offences. This is 

also the case in a number of the states and territories.
805

 

9.20 However, some state and territory sentencing legislation does provide guidance 

about the proportion between the non-parole period and the head sentence, which in 

this chapter is called the ‗relative non-parole period‘. General guidance is sometimes 

provided by legislative specification of a minimum relative non-parole period—which 

ranges from half of the sentence
806

 to three-quarters of the sentence.
807

 Specific 

guidance is sometimes provided for particular offences by legislative specification of 

minimum relative non-parole periods
808

 or standard non-parole periods.
809

 Where 

standard non-parole periods are specified, the court is able, in defined circumstances, 

to impose a non-parole period that is longer or shorter than the standard.
810

 In some 

cases a court must find ‗exceptional circumstances‘ in order to justify a non-parole 

period that is shorter than the standard.
811

 

9.21 Some state and territory legislation provides guidance in relation to the duration 

of a non-parole period. The Northern Territory sentencing legislation precludes the 

fixing of a non-parole period of less than eight months in certain circumstances.
812

 

Victorian sentencing legislation provides that the non-parole period must be at least six 

months less than the term of the sentence
813

—which is to allow for a realistic period of 

supervision if the offender is released on parole
814

—but it is otherwise silent on the 

relationship between the non-parole period and the head sentence. 
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Issues and problems 

9.22 Views expressed in consultations and submissions were divided on the issue of 

whether federal sentencing legislation should provide guidance about the relative non-

parole period. Some stakeholders were opposed to any form of legislative guidance 

involving minimum, fixed or maximum non-parole periods.
815

 The Law Society of 

South Australia expressed the view that such guidance was inappropriate
816

 and the 

New South Wales Legal Aid Commission submitted that: 

rather than specifying the various circumstances in relation to the setting of non-

parole periods courts should retain a general discretion as to the length of any non-

parole period and the reasons for determining the ratio in a particular case.817 

9.23 On the other hand, some stakeholders supported legislative guidance about the 

relative non-parole period in order to address disparities in sentencing in this area.
818

 

One federal offender submitted that the relative non-parole period should be between 

50 and 70 per cent of the head sentence.
819

 The Commonwealth Director of Public 

Prosecutions submitted that there should be an appropriate relative non-parole period 

and that, in the interests of promoting consistency, a legislative ‗starting point‘ of two-

thirds or 70 per cent should be adopted, and that judicial officers should be required to 

give reasons where they depart from this ‗starting point‘.
820

 

9.24 Data on federal offenders, maintained by the Attorney-General‘s Department 

and analysed by the Australian Institute of Criminology (AIC), reveals that across the 

entire federal prisoner population 69 per cent of federal offenders receive non-parole 

periods that are at least 50 per cent of their head sentence; with a noticeable clustering 

of non-parole periods between 50 and 59 per cent of the head sentence and a further, 

larger clustering between 60 and 69 per cent of the head sentence.
821

 

9.25 The AIC‘s analysis reveals that there is some variation in the mean (average) 

ratio of the non-parole period to the head sentence across the jurisdictions, ranging 

from 51 per cent in the Northern Territory to 72 per cent in Tasmania.
822

 

9.26 The AIC‘s analysis of the relative non-parole period for each jurisdiction shows 

that non-parole periods are most frequently fixed at 50 per cent of the head sentence in 

Western Australia, Tasmania and the Northern Territory, while in New South Wales 

non-parole periods are most frequently fixed at 60 to 69 per cent of the head sentence. 

Some jurisdictions—namely Queensland, the ACT and the Northern Territory—

impose a relatively high percentage of sentences with non-parole periods that are less 

than half the head sentence. In Queensland, for example, 50 per cent of prisoners had 

sentences imposed in which the non-parole period was less than 50 per cent of the head 

sentence.
823

 

9.27 Another measure of the non-parole period—‗time expected to serve‘—also 

shows substantial variation across the states and territories. Time expected to serve is a 
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measure of how long a prisoner is expected to remain in prison before being released, 

assuming the prisoner is released on the date he or she first becomes eligible. Generally 

speaking, it is a measure of the non-parole period where one is included in the sentence 

and a measure of the total sentence for those cases where there is a fixed sentence 

without a non-parole period. For all federal prisoners in custody on 13 December 2004, 

the mean (average) time expected to serve was 65 months, but this ranged from 

17 months in Tasmania to 115 months in the Northern Territory.
824

 Similar disparities 

existed for particular categories of federal offences. For example, the mean time 

expected to serve for drug offences under the Customs Act 1901 (Cth) was 89 months 

across all jurisdictions, but this ranged from 58 months in South Australia to 

182 months in the Northern Territory, nearly double the national average.
825

 

Options for reform 

9.28 There are two main options for reform. Having regard to the desirability of 

promoting consistency, the first is to establish a benchmark for the relative non-parole 

period of a federal sentence. Judicial officers would be able to fix either a lower or 

higher non-parole period where it is warranted in all the circumstances, taking into 

account the purposes, principles and factors relevant to sentencing, and the factors 

relevant to the administration of the criminal justice system. A judicial officer would 

not need to find special circumstances in order to make a variation from the 

benchmark. Unlike a minimum non-parole period, which restricts a judicial officer‘s 

ability to fix a lower non-parole period, this approach allows for flexibility in fixing a 

non-parole period that is appropriate in all the circumstances of the case. 

9.29 Having regard to the fact that most federal offenders (38.9 per cent) have a 

sentence imposed in which the non-parole period represents 60 to 69 per cent of the 

head sentence,
826

 an appropriate benchmark for the non-parole period could be fixed at 

either two-thirds of the head sentence, or perhaps somewhat lower, at 60 per cent. 

9.30 An alternative option to establishing a benchmark is to allow judicial officers 

unfettered discretion in fixing the length of non-parole periods for federal sentences. 

This is closer to the current situation, as judicial officers already have complete 

discretion in fixing non-parole periods except for minimum non-parole offences. Such 

an approach allows a high degree of flexibility but provides no guidance to judicial 

officers and therefore does not address the marked disparities in fixing non-parole 

periods across the jurisdictions. 

ALRC’s views 

9.31 ALRC 44 expressed the view that, in the interests of certainty and ‗truth in 

sentencing‘, a significant proportion of a custodial order should be spent in prison. It 

recommended that this proportion be specified in legislation, and that in general it 

should be 70 per cent (and in no case less than 50 per cent) of the head sentence.
827

 

9.32 The ALRC remains of the view that judicial officers should maintain a broad 

discretion in fixing the length of a non-parole period. However, having regard to the 
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data described above, which reveal significant disparities in the percentage of the head 

sentence formed by the non-parole period, the ALRC has formed the preliminary view 

that it would be advantageous to provide judicial officers with more guidance. 

9.33 The ALRC prefers the less prescriptive approach of establishing a benchmark 

non-parole period, which a court can increase or decrease in appropriate cases, having 

regard to the purposes, principles and factors relevant to sentencing, and the factors 

relevant to the administration of the criminal justice system. The ALRC does not 

support an approach that would allow variation from the benchmark only in special or 

exceptional circumstances. The benchmark should be a starting point, which can be 

varied whenever the purposes, principles and factors relevant to sentencing, and the 

factors relevant to the administration of the criminal justice system, indicate that a 

different non-parole period would be more appropriate. 

9.34 The ALRC‘s approach strikes a balance between two principles of sentencing, 

namely, promoting consistency by establishing a benchmark, and allowing for 

individualisation by allowing for variation.
828

 This proposal is also consistent with one 

of the objects of the proposed federal sentencing Act, which is to promote flexibility in 

sentencing.
829

 Having regard to these principles and objects, the ALRC considers that 

the current provisions in Part IB of the Crimes Act that set out minimum non-parole 

periods for certain federal offences should be repealed. 

9.35 The ALRC is currently of the view that the benchmark non-parole period should 

be set at two-thirds of the head sentence, but would be interested in hearing from 

stakeholders about this issue. 

Proposal 9–3 In order to strike an appropriate balance between promoting 

consistency in sentencing and allowing individualisation of sentencing in 

particular cases, federal sentencing legislation should establish a benchmark for 

the relative non-parole period of a federal sentence at two-thirds of the head 

sentence. However, a court may impose a different non-parole period whenever 

it is warranted in the circumstances, taking into account the purposes, principles 

and factors relevant to sentencing, and the factors relevant to the administration 

of the criminal justice system. 
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10.1 This chapter considers particular issues arising from the mechanics of 

sentencing, namely, determining the commencement date of a sentence and how to 

treat any time spent in pre-sentence custody or detention where a federal offender is 

sentenced to a term of imprisonment. 

Commencement of sentence 

Should federal legislation specify when a federal sentence commences and how 

any pre-sentence custody is to be taken into account? [IP 29, Q 9–3] 

Background 

10.2 Part IB of the Crimes Act 1914 (Cth) does not specify when a federal sentence is 

to commence. Rather, s 16E of the Act picks up and applies state and territory 

legislation in relation to the commencement of sentences. The purpose of the section is 

‗to avoid the problem of an offender who is sentenced to joint State and federal terms 

(eg a drug offender) commencing the terms on different dates‘.
830

 

10.3 Factors that may affect the commencement date of a federal sentence include: 

(a) in the case of multiple offences, whether the court intends the sentences to be 

served concurrently or consecutively; and (b) where the offender has spent time in pre-

sentence custody, how that time is to be treated. 

10.4 Some state and territory sentencing legislation contains a general rule that a 

sentence is to commence on the day it is imposed, although this rule is expressed to be 
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subject to varying exceptions including: orders allowing for backdating of sentences to 

take into account pre-sentence custody; orders requiring sentences to be served 

consecutively; and allowances to be made to accommodate the fact that an offender is 

not in custody at the time of sentencing.
831

 

Issues and problems 

10.5 Professor Arie Freiberg expressed the view that the law in relation to the 

commencement of sentences was complex, confusing and in need of reform.
832

 The 

Commonwealth Director of Public Prosecutions submitted that it was appropriate for 

legislative provisions in relation to the commencement of sentences to be 

prescriptive.
833

 

10.6 There were opposing views among stakeholders on the issue of whether federal 

legislation should specify the commencement date of a sentence. The Law Society of 

South Australia submitted that it may be helpful for federal legislation to specify when 

a federal sentence commences.
834

 On the other hand, Associate Professor John Willis 

said that: 

Attempting to graft a Commonwealth regime on top of various State and Territory 

schemes is likely to be very difficult and will also very likely produce its own set of 

problems.835 

10.7 One federal offender submitted that although it would be ideal to have a federal 

provision in relation to commencement of sentence to ensure consistency of treatment 

of federal offenders, given that sentences imposed on federal offenders were 

administered by the states and territories it was preferable to maintain the status quo in 

order to preserve consistency of treatment of offenders within each state and 

territory.
836

 

ALRC’s views 

10.8 Determining the commencement date of a sentence is an important part of the 

mechanics of sentencing. It is an area warranting clarity, simplicity and consistency in 

the treatment of federal offenders. With this in mind, the ALRC has formed the 

preliminary view that federal sentencing legislation should specify when a federal 

sentence of imprisonment is to commence, and that the date of commencement should 

be the day on which the sentence is imposed, subject to any court order directed to the 

consecutive service of sentences. 

10.9 The general rule that a sentence of imprisonment is to commence on the day it is 

imposed is consistent with the position in most states and territories. However, one 

advantage of prescribing a federal commencement date is that federal sentencing 

legislation can avoid picking up two of the exceptions to this general rule, for which 
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provision is made in some states and territories, on the basis that the exceptions are not 

appropriate when sentencing federal offenders. 

10.10 It is inappropriate to make an exception to the general rule on the basis that an 

offender is not in custody at the time of sentencing. As proposed in Chapter 13, an 

offender should be present during sentencing proceedings where a sentence of 

imprisonment is to be imposed.
837

 Additionally, the ALRC considers that there should 

be no exception to the general rule to make allowance for the backdating of a sentence 

to take pre-sentence custody into account. Backdating creates an artificial 

commencement date. For the reasons discussed below, the ALRC considers that the 

issue of credit for pre-sentence custody in respect of a federal sentence is dealt with 

more appropriately by declaring such time to be time already served under the 

sentence. 

Proposal 10–1 Federal sentencing legislation should provide that, where a 

court sentences an offender to a term of imprisonment in relation to a federal 

offence, the sentence commences on the day the sentence is imposed, subject to 

any court order directed to the consecutive service of sentences. 

Pre-sentence custody 

Background 

10.11 A federal offender may spend time in custody in relation to an offence prior to 

being sentenced for that offence. An example of this is time spent in remand after bail 

has been refused. Part IB of the Crimes Act does not specify how pre-sentence custody 

is to be taken into account in sentencing. Rather, s 16E of the Act picks up and applies 

certain state and territory laws dealing with the treatment of pre-sentence custody. 

10.12 There are three ways in which time spent by a federal offender in pre-sentence 

custody can be taken into account, depending on the jurisdiction in which he or she is 

sentenced. Some jurisdictions empower a court to credit pre-sentence custody in more 

than one way.
838

 

 The first method is to backdate the commencement of a sentence. Backdating is 

available in some jurisdictions
839

 but not in others.
840

 Of those jurisdictions that 

allow backdating, South Australia allows backdating only to the day on which 

an offender was taken into custody (and not a later date), rendering this method 

unsuitable for crediting interrupted periods of pre-sentence custody.
841

 

 The second method is to count time in custody as time already served under the 

sentence.
842

 For example, if a federal offender is to receive a sentence of 

12 months, but has already spent 11 months in custody, a court using this 
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method would impose a sentence of 12 months but declare that 11 months of the 

sentence has already been served. 

 The third method is to reduce the term of the sentence.
843

 For example, if a 

federal offender is to receive a sentence of 12 months, but has already spent 

11 months in custody, a court using the reduction method would impose a 

sentence of only one month. 

10.13 Under some state and territory legislation it is mandatory for the court to take 

into account any time for which the offender has been held in custody in relation to the 

offence,
844

 while under other state and territory legislation it is discretionary.
845

 Some 

sentencing legislation states that pre-sentence custody must be taken into account 

‗unless the court otherwise orders‘.
846

 

Issues and problems 

Ambiguous drafting of s 16E 

10.14 One problem is that the drafting of s 16E of the Crimes Act is ambiguous. 

Section 16E(2) of the Act picks up and applies to the sentencing of federal offenders 

those state and territory laws that allow for reduction or backdating of sentences,
847

 but 

it does not expressly refer to laws that allow for time spent in pre-sentence custody to 

be declared as time already served under the sentence. It is unclear whether s 16E(2) 

intends to pick up and apply such state and territory laws. 

10.15 Section 16E(3) of the Act provides that where the law of a state or territory does 

not have the effect that a sentence or a non-parole period may be reduced by the time 

that a person has been in custody, or is to commence on the day on which the person 

was taken into custody, a court in the state or territory must take into account any time 

spent in custody in relation to the offence. However, the direction in s 16E(3) is also 

ambiguous. It is not clear whether it requires the court to give full credit for time in 

custody or whether it simply requires the court to take the pre-sentence custody into 

account as a relevant consideration in determining the commencement date of the 

sentence. 

Federal provision for pre-sentence custody? 

10.16 One argument in favour of having a federal provision for pre-sentence custody 

is that the picking up of state and territory laws on this subject has the potential to 

create inconsistencies in the treatment of federal offenders depending on the 

jurisdiction in which they are sentenced. Federal offenders are potentially in a more 

advantageous position in jurisdictions in which it is mandatory to take pre-sentence 

custody into account than in jurisdictions in which the court has a discretion to take it 

into account or is empowered to ‗otherwise order‘. 
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10.17 Some stakeholders favoured federal legislation making provision for how pre-

sentence custody should be taken into account. The Law Society of South Australia 

submitted that it may be helpful for federal legislation to lay down guidelines for how 

to credit pre-sentence custody, and that it should be mandatory for a court to give credit 

for time spent in pre-sentence custody.
848

 The New South Wales Legal Aid 

Commission submitted that if provisions in relation to crediting pre-sentence custody 

were set out in federal legislation, it would provide greater clarity.
849

 However, 

Associate Professor Willis opposed a federal regime for crediting pre-sentence 

custody, stating that it would produce its own complications.
850

 

Manner of crediting pre-sentence custody 

10.18 If there is to be a federal provision covering the field of pre-sentence custody for 

federal offenders, the issue arises as to what is the most appropriate manner of 

crediting time spent in pre-sentence custody. As discussed above, the options available 

are backdating the sentence, reducing the sentence, or declaring time spent in pre-

sentence custody as time already served under the sentence. 

10.19 The majority of stakeholders expressed the view that pre-sentence custody 

should be credited by backdating a sentence to reflect the time spent in custody in 

relation to the offence.
851

 The Law Society of South Australia supported the backdating 

of a sentence to when an offender was initially taken into custody where the period of 

pre-sentence custody was continuous.
852

 One judicial officer expressed the view that 

irrespective of the method chosen to credit pre-sentence custody in respect of federal 

sentences, it was important that such method was clearly spelt out in legislation.
853

 

10.20 Particular problems have been identified in using the reduction method of 

crediting time spent in pre-sentence custody.
854

 In R v Newman, Howie J (McColl JA 

agreeing) said: 

If a sentence is decreased by a substantial period already served in custody, it can 

have the appearance of being inadequate both to public perception and when it 

appears in the statistical information that is now so often relied upon by sentencing 

courts. …  

Such a sentence [reduced for pre-sentence custody], particularly where there are few 

comparable sentences for similar offences, can also skew the statistical information 

derived from sentences imposed by other courts and give a false indication of the 

range of sentences that have been imposed for a similar offence or on a similar 

offender. 855 

Interrupted periods of custody 

10.21 A further issue that arises is whether credit should be given for interrupted 

periods of pre-sentence custody and, if so, the best way of doing so. 

10.22 The Law Society of South Australia submitted that credit should be given for 

non-continuous periods of pre-sentence custody: 
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if an offender went into custody and was then released on bail for a short period 

before returning to custody, some method by which the time spent in custody can be 

credited should be allowed for. Even if this results in an artificial starting date, it 

should do so to be fair to the offender and to take into account any time served.856 

10.23 In some jurisdictions, where a person charged with a series of offences 

committed on different occasions has been in custody continuously since arrest, the 

period of pre-sentence custody must be reckoned from the time the offender was 

arrested even if the offender is not convicted of the offence for which he or she was 

first arrested or any other offences in the series.
857

 However, the benefit of these 

provisions does not flow to persons whose period in custody has been interrupted. 

10.24 In R v Newman, Howie J expressed the view that in cases involving non-

continuous periods of pre-sentence custody, a sentence should be backdated rather than 

reduced in order to give credit for pre-sentence custody. His Honour acknowledged 

that there may be an element of fiction involved in backdating the commencement of a 

sentence to a day when an offender may not have actually been in custody. However, 

he explained that the undesirable consequences flowing from a reduction of sentence 

rendered backdating the preferable option.
858

 

Custody referable to other offences 

10.25 Time spent in pre-sentence custody must relate to the offence in relation to 

which the sentence is being imposed. However, an offender facing charges for multiple 

offences may be in custody in relation to more than one offence—that is, the time spent 

in pre-sentence custody may not be exclusively referable to the particular offence or 

offences in respect of which the offender is being sentenced. 

10.26 Queensland Legal Aid expressed a concern in relation to the ambiguous drafting 

of the Queensland sentencing provision that requires any time that an offender has 

been held in custody in relation to proceedings for the offence and for no other reason 

to be declared as time already served.
859

 The provision—which is arguably picked up 

and applied in the sentencing of federal offenders—was said to produce unfair results 

because it did not apply to an offender who was remanded in custody in relation to a 

number of offences that were subsequently dealt with in separate proceedings. On a 

strict interpretation of the provision it could not be said that the offender was in 

custody in relation to the offence the subject of sentencing and for no other reason.
860

 

Extension to pre-sentence detention 

10.27 Another issue that arises is that s 16E(2) of the Crimes Act is expressed to pick 

up and apply the laws of a state or territory that have the effect of crediting time spent 

by an offender in custody. This does not necessarily encompass time spent by an 

offender in administrative detention. 
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10.28 In any event, apart from the sentencing legislation of Victoria and the Northern 

Territory, which make specific provision for credit to be given for periods of detention 

under hospital orders,
861

 other state and territory sentencing provisions are, on their 

face, limited to enabling a court to give credit for time spent in custody,
862

 which is 

typically time spent in remand after bail has been refused.
863

 

10.29 However, federal offenders may also be subject to administrative detention in 

relation to federal offences. For example, mentally ill federal offenders may be subject 

to pre-sentence detention;
864

 and unlawful non-citizens can be detained by the 

authorities under s 250 of the Migration Act 1958 (Cth) for the purpose of determining 

whether or not to prosecute them for certain offences in respect of which they may 

ultimately be sentenced to imprisonment.
865

 There is no limit to the time that a person 

may be held in immigration detention and there is no requirement to bring a charge 

against a detainee within any particular time. 

10.30 The Northern Territory Legal Aid Commission expressed the view that 

immigration detention that is connected to an offence should be taken into account in 

sentencing.
866

 The conflicting judicial views in relation to crediting time spent in pre-

sentence immigration detention are discussed in Chapter 6. 

ALRC’s views 

Credit to be given for pre-sentence custody or detention 

10.31 The ALRC is of the view that federal sentencing legislation should make it clear 

that, when sentencing a federal offender to a term of imprisonment, it is mandatory for 

a court to give credit for any time spent by the offender in pre-sentence custody or 

detention in relation to the offence for which sentence is being imposed. In the case of 

pre-sentence immigration detention, the need for fairness is highlighted by the fact that 

there is no limit to the amount of time that an unlawful non-citizen can be kept in 

detention in relation to a suspected offence before a charge is laid. 

Manner of crediting pre-sentence custody or detention 

10.32 The ALRC has formed the preliminary view that, in the interests of promoting 

clarity, simplicity and consistency of approach, federal sentencing legislation should 

prescribe only one method by which credit is to be given for pre-sentence custody or 

detention. That method should be declaring such time as time already served under the 

sentence of imprisonment.
867

 Of the three methods available for crediting pre-sentence 

custody, declaring time as time already served is the most principled and transparent, 

and it lends itself equally to crediting time for continuous and interrupted periods of 

custody. 

10.33 Adopting the proposed method is consistent with having a federal sentence 

commence on the day it is imposed (see Proposal 10–1), and it avoids the fiction 

associated with backdating sentences, especially where backdating sentences to take 

into account interrupted periods of custody results in a commencement date that does 

not correspond to a time when the offender was actually in custody. Further, this 
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approach does not suffer from the disadvantages associated with crediting pre-sentence 

custody by reducing the sentence, namely, creating a public perception of inadequate 

sentences, and skewing statistics in relation to that category of offence and offender. 

10.34 The stated rationale of s 16E was to avoid the problem of an offender who is 

sentenced to joint state and federal sentences of imprisonment commencing the terms 

on different dates. However, this issue will arise only in limited situations. First, the 

issue arises only in respect of joint federal and state or territory sentences that are to be 

served concurrently: if joint sentences are to be served consecutively they will 

obviously have different commencement dates. Secondly, where joint sentences are to 

be served concurrently, different commencement dates will arise only where courts 

take into account pre-sentence custody by backdating a state or territory sentence. 

Where courts, in respect of a state or territory sentence, credit pre-sentence custody or 

detention either by reducing the sentence or declaring time spent in pre-sentence 

custody or detention as time already served under the sentence, the state or territory 

sentence, like its federal counterpart, will commence on the day that it is imposed. As 

mentioned above, some state and territory sentencing legislation gives the courts a 

discretion to choose the method by which pre-sentence custody is taken into account. 

10.35 The ALRC is not presently convinced that there is any significant problem 

presented by the fact that its proposal may result in different commencement dates in 

respect of some joint federal and state/territory sentences that are to be served 

concurrently. However, the ALRC is interested in hearing further views from 

stakeholders on this issue. 

Calculating credit for pre-sentence custody or detention 

10.36  In order to resolve any ambiguity about how pre-sentence custody or detention 

is to be credited where an offender is sentenced to a term of imprisonment, the ALRC 

considers that federal sentencing legislation should make it clear that one day‘s credit 

must be given for each full day of pre-sentence custody or detention. This rule should 

be expressly set out in legislation to distinguish it from the court‘s approach when 

sentencing a federal offender to a sentence other than imprisonment. As discussed in 

Chapter 6, where a court imposes a sentence other than imprisonment it is appropriate 

for the court to consider any pre-sentence custody or detention, not as a rule, but as a 

relevant factor in determining the sentence. 

10.37 Federal sentencing legislation should also make it clear that credit must be given 

for pre-sentence custody or detention irrespective of whether the custody or detention 

was continuous. There appears to be no reason in principle to distinguish between the 

treatment of continuous and interrupted custody. 
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10.38 Finally, federal sentencing legislation should make it clear that credit is to be 

given irrespective of the fact that the pre-sentence custody or detention may not relate 

exclusively to the offence for which the offender is being sentenced, provided that 

credit is not given more than once for the same period of custody or detention. In this 

regard, the Victorian sentencing legislation may serve as a possible model in so far as it 

precludes credit from being given for a period of pre-sentence custody that has already 

been declared as time served in relation to a period of imprisonment for an offence in 

respect of which an offender has previously been sentenced.
868

 

10.39 However, it is likely that specific provision will need to be made to deal with 

pre-sentence custody in connection with a series of offences of the same or a similar 

character. Consider the example of an offender who has engaged in a course of conduct 

involving social security fraud, and who is sentenced to several terms of imprisonment 

of 12 months, to be served concurrently. If the offender is to receive any practical 

benefit from, say, five months of pre-sentence custody, credit will need to be given in 

relation to all offences comprising that course of conduct, not just one of them. The 

ALRC is interested in hearing the views of stakeholders about how this issue is best 

addressed. 

Proposal 10–2 Federal sentencing legislation should provide that, where a 

court sentences an offender to a term of imprisonment in relation to a federal 

offence, the court must give credit for time spent in pre-sentence custody or 

detention in connection with the offence by declaring the time as time already 

served under the term of imprisonment. 

Proposal 10–3 In calculating the credit to be granted to a federal offender 

for pre-sentence custody or detention under Proposal 10–2: 

(a) one day‘s credit must be given for each full day of pre-sentence custody 

or detention; 

(b) credit must be given whether or not the custody or detention was 

continuous; and 

(c) credit must be given irrespective of the fact that the custody or detention 

may not relate exclusively to the offence for which the offender is being 

sentenced, provided that credit is not given more than once for the same 

period of custody or detention. 
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11.1 This chapter considers issues arising in relation to two methods for reducing the 

sentence of a federal offender. The first method—discounting of a sentence—involves 

reduction of a sentence by a judicial officer at the time of determining the sentence. 

Issues that arise in relation to discounting of sentences include: whether a judicial 

officer should be required to specify any discount given; what factors should be taken 

into account in determining discounts for guilty pleas and cooperation with the 

authorities; and whether the legislative provision relating to the sentencing of a federal 

offender who undertakes to cooperate with the authorities needs to be amended. 

11.2 The second method—remissions—involves reduction of a sentence after it has 

been judicially determined. The reduction may be either automatic or earned by an 

offender through good behaviour. Issues that arise in relation to remissions include 

whether automatic or earned remissions should be available to federal offenders; and 

whether the application of remissions to federal non-parole periods should be extended. 
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The executive prerogative to pardon or remit a sentence is dealt with separately in 

Chapter 25. 

Specification of discounts 

In what circumstances should judicial officers be required to specify the 

discounts in sentence that they impose on federal offenders by reducing the 

quantum or imposing an alternative sentencing option? For example, should 

judicial officers be required to quantify discounts for a guilty plea or for past or 

promised future cooperation by the offender? [IP 29, Q 9–1] 

Background 

11.3 There are two ways in which judicial officers assess the factors relevant to 

determining an offender‘s sentence. ‗Instinctive synthesis‘ is an approach in which a 

judicial officer simultaneously takes account of all relevant factors in arriving at a 

single appropriate sentence.
869

 This approach places a premium on judicial discretion, 

and has been the dominant approach to sentencing in Australia. This may be contrasted 

with a ‗two-stage approach‘ in which, for example, a judicial officer starts at a 

benchmark sentence and then adjusts the sentence up or down to take account of 

particular circumstances of the case at hand.
870

 

11.4 The use of the instinctive synthesis approach to sentencing means that courts 

specify neither the discount for each mitigating factor nor the premium for each 

aggravating factor taken into account in determining a federal sentence. Three judges 

of the High Court have said that: 

So long as a sentencing judge must, or may, take account of all of the circumstances 

of the offence and the offender, to single out some of those considerations and 

attribute specific numerical or proportionate value to some features, distorts the 

already difficult balancing exercise which the judge must perform.871 

11.5 But in Markarian v The Queen, the High Court softened its criticism of the 

‗two-stage‘ approach to sentencing. The majority acknowledged that there may be 

some circumstances where ‗an indulgence in arithmetical process‘ would better serve 

the ends of transparency and accessible reasoning.
872

 

11.6 It has been suggested that the instinctive synthesis approach to sentencing would 

not be compromised if certain factors were treated separately, so long as those factors 

were ‗few in number and narrowly confined‘.
873

 Two factors in respect of which courts 

in some jurisdictions specify discounts are guilty pleas and cooperation by an offender. 

As discussed in Chapter 6, the basis upon which courts have regard to guilty pleas and 

cooperation by the offender is that such factors are not traditional sentencing factors 

but are relevant to the proper administration of the criminal justice system. 
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Pleading guilty 

11.7 Section 16A(2)(g) of the Crimes Act 1914 (Cth) lists as a factor to be taken into 

account in sentencing that the offender has pleaded guilty to the charge in respect of 

the offence. In contrast to most state and territory sentencing legislation, Part IB does 

not provide that the weight to be attached to a plea is dependent on the timeliness of 

the plea.
874

 Some state sentencing legislation expressly allows for a discount for a 

guilty plea
875

 and requires a court to give reasons for not reducing a sentence if there 

has been a guilty plea.
876

 

11.8 Where a discount is given for a guilty plea, Part IB does not require the court to 

specify the discount. The practice in several states—including New South Wales, 

South Australia and Western Australia—is to encourage judicial officers to quantify 

discounts for guilty pleas.
877

 Specification of discounts for a guilty plea is also a loose 

practice in the Northern Territory.
878

 In Cameron v The Queen, the High Court stated 

that the amount of the discount does not appear to vary greatly in practice.
879

 However, 

unless courts in all jurisdictions specify what discounts they are giving, it is difficult to 

ascertain the extent of any variation. 

11.9 There is a distinction between a discount given for the utilitarian value of a 

plea—that is, the value attributed to the fact that the guilty plea saves the state the 

expense and time of a trial—and discounts given for non-utilitarian reasons such as 

contrition and willingness to facilitate the course of justice. 

11.10 New South Wales has developed a reform agenda in relation to criminal 

proceedings, designed to encourage early pleas of guilty. As part of the reform package 

an offender who enters a plea of guilty in the Local Court will be entitled to a discount 

on sentence of 25 per cent based on utilitarian considerations, whereas an offender who 

enters a plea of guilty in the District Court to the same charge that was on foot when 

the matter was in the Local Court is entitled to receive a maximum discount of 12.5 per 

cent on utilitarian grounds. There are some exceptions: for example, the maximum 

utilitarian discount may be available in the superior courts in the event of a substantial 

change to the prosecution charges or case.
880

 

11.11 The sentencing legislation of the United Kingdom provides that if a court 

reduces an offender‘s sentence because of a guilty plea it is required to state this in 

open court.
881

 A guideline issued by the United Kingdom Sentencing Guidelines 

Council provides for a sliding scale of discounts for guilty pleas; the level of discount 

ranging from one-third to one-tenth according to the stage in the proceedings at which 

the guilty plea was entered.
882
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Cooperation by an offender 

11.12 Section 16A(2)(h) of the Crimes Act requires a court to take into account the 

degree to which a federal offender has cooperated with law enforcement agencies in 

the investigation of the offence or other offences. 

11.13 Under Part IB and some state sentencing legislation, it is necessary to specify 

the reduction given for promised future cooperation.
883

 This is often expressed in terms 

that the court must state the sentence it would have imposed but for the undertaking. A 

court is not generally required to specify any reduction in sentence given for past 

cooperation, but the practice of courts in New South Wales is to quantify discounts for 

both past and promised future cooperation with law enforcement authorities.
884

 

Similarly, under the proposed sentencing legislation of the ACT, a court is required to 

specify any reduction it has given in a sentence on the basis of either past or promised 

future cooperation.
885

 

Issues and problems 

Should there be a discount for a guilty plea and on what basis? 

11.14 Discounting for a guilty plea has stirred some academic and judicial 

controversy. A preliminary issue is whether discounts for guilty pleas should be 

allowed at all and, if so, on what basis. 

11.15 Professors Kathy Mack and Sharyn Roach Anleu oppose discounts being given 

for guilty pleas on the basis that: 

it puts an inappropriate burden on the accused‘s choice to plead guilty, undermines 

proper sentencing principles, risks inducing a guilty plea from the innocent, 

undermines judicial neutrality and independence, and does not directly address the 

problems of time and delay which motivated its introduction by the courts.886 

11.16 One federal offender also expressed concern that the promise of a substantial 

discount for a guilty plea could coerce an innocent person to plead guilty to an offence 

that he or she did not commit. However, he submitted that the way to counter potential 

abuse was to place a limit on any discount rather than not make it available.
887

 

11.17 In Cameron v The Queen the High Court accepted that discounts for a guilty 

plea could be given for remorse or for willingness to facilitate the course of justice but 

rejected the view that the discount could be given because it will save the expense of a 

trial. It said that to allow discounts for utilitarian considerations may have a 

discriminatory effect on offenders who do not plead guilty: 

It is difficult to see that a person who has exercised his or her right to trial is not being 

discriminated against by reason of his or her exercising that right if, in otherwise 

comparable circumstances, another‘s plea of guilty results in a reduction of the 

sentence that would otherwise have been imposed. However, the same is not true if 

the plea is seen, subjectively, as the willingness of the offender to facilitate the course 

of justice. 
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Reconciliation of the requirement that a person not be penalised for pleading not 

guilty with the rule that a plea of guilty may be taken into account in mitigation 

requires that the rationale for that rule, so far as it depends on factors other than 

remorse and acceptance of responsibility, be expressed in terms of willingness to 

facilitate the course of justice and not on the basis that the plea has saved the 

community the expense of a contested hearing.888 

11.18 In Cameron v The Queen, Kirby J, in dissent, expressed support for a discount to 

be given on the basis of the utilitarian value of a guilty plea but he noted that this did 

not detract from the fact that an accused was entitled to plead not guilty and to put the 

prosecution to proof without being punished more severely for exercising that right.
889

 

He said: 

The main features of the public interest, relevant to the discount for a plea of guilty, 

are ‗purely utilitarian‘. … it is in the public interest to facilitate pleas of guilty by 

those who are guilty and to conserve the trial process substantially to cases where 

there is a real contest about guilt.890 

11.19 The New South Wales Court of Criminal Appeal‘s guideline judgment with 

respect to the treatment of guilty pleas in relation to state offences expressly 

encourages quantification of discount for the utilitarian value of a plea. The judgment 

provides that this value should generally be assessed in the range of a 10 to 25 per cent 

discount on sentence.
891

 

11.20 In R v Sharma, the New South Wales Court of Criminal Appeal held that the 

subjective perspective of a ‗willingness to facilitate the course of justice‘—referred to 

in Cameron v The Queen—is not required to operate to the exclusion of objective 

considerations in New South Wales. Accordingly, a New South Wales court is entitled 

to have regard to the utilitarian benefits associated with a guilty plea.
892

 

11.21 The Law Society of South Australia expressed the view that the ALRC‘s inquiry 

represented an opportunity to address proactively the issues raised in Cameron v The 

Queen.
893

 Some stakeholders disagreed with the approach of the High Court in 

Cameron v The Queen and supported a court being empowered to discount the 

sentence of a federal offender on the basis of the utilitarian value of a guilty plea.
894

 

For example, Professor Arie Freiberg suggested that courts needed to be pragmatic in 

this regard.
895

 

Should legislation specify the discount or a discounting range? 

11.22 Views expressed in consultations and submissions were divided on the issue of 

whether, if specification of particular discounts were required, federal legislation 

should prescribe the discount or the range within which the discount should fall. Some 

stakeholders supported legislative prescription of discounts on the basis that it would 
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increase transparency in sentencing, limit judicial discretion, and in particular 

encourage pleas of guilty at the earliest stage in court proceedings.
896

 

11.23 The New South Wales Legal Aid Commission expressed support for the 

proposed legislative scheme for New South Wales, which prescribes a sliding scale of 

discounts for guilty pleas, depending on the stage of the proceedings at which an 

offender pleads guilty. The Legal Aid Commission submitted that it would be timely to 

consider the adoption of such procedures in federal sentencing.
897

 

11.24 Other stakeholders were opposed to the legislative specification of discounts on 

the basis that it represented an inappropriate fetter on judicial discretion, and would 

hinder application of the ‗instinctive synthesis‘ approach to sentencing.
898

 The Law 

Society of South Australia expressed opposition to a legislative sliding scale of 

discounts for guilty pleas.
899

 One legal practitioner expressed the view that legislative 

specification of a discount for a guilty plea could make the sentencing process 

inflexible and may not take into account the fact that an offender is sometimes not at 

fault when entering a late plea.
900

 

11.25 If there were to be legislative prescription of discounts, issues may arise in 

relation to setting the amounts of such discounts. For example, Stephen Odgers SC has 

expressed the view that the proposal to cut the discount available for guilty pleas in the 

District Court and Supreme Court in New South Wales to 12.5 per cent removes vital 

flexibility and could dissuade offenders from pleading guilty.
901

 

Should courts specify discounts and for what factors? 

11.26 If a discount on sentence is to be given in certain circumstances, the next issue 

that arises is whether the court should specify the amount of that discount. There is 

some judicial support for specification of discounts in respect of factors that are 

relevant to the proper administration of the criminal justice system. In Markarian v The 

Queen McHugh J stated that the instinctive synthesis approach to sentencing was not 

inconsistent with awarding a discount for some factors, provided that the discount 

relates to a purpose distinct from a sentencing purpose: 

The distinction between permissible and impermissible quantification of ‗discounts‘ 

on a sentence will usually be found in whether the quantification relates to a 

sentencing purpose rather than some other purpose. So, the quantification of the 

discount commonly applied for an early plea of guilty or assistance to authorities is 

offered as an incentive for specific outcomes in the administration of criminal justice 

and is not related to sentencing purposes. … I think the use of discounts should be 

reserved for only one—maybe two—factors in a particular sentence that serve some 

goal other than a sentencing goal.902 

11.27 In R v Place the South Australian Court of Criminal Appeal stated that there 

were compelling public policy reasons why a court should identify the specific 

reduction given in respect of a guilty plea: 

Experience in this State and in New South Wales has demonstrated that the public 

policy objectives are not achieved unless the specific reduction is identified. … After 
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sentence has been imposed an offender is not left in any doubt as to whether benefit 

was given for a plea of guilty as full knowledge of the extent of the reduction and the 

reasons for it are given. The community and the appellate court are similarly well 

informed.903 

11.28 In R v Nagy, McGarvie J (in dissent) acknowledged that specification of 

discounts makes the task of a judicial officer more difficult but nonetheless expressed 

support for specification of discounts for cooperation.
904

 However, the majority of the 

Victorian Court of Criminal Appeal in R v Nagy opposed the specification of discounts 

for cooperation on the basis that it involved the adoption of the ‗two-tier‘ process of 

sentencing.
905

 

11.29 One advantage of specifying discounts is increased transparency of decision 

making by judicial officers. In Cameron v The Queen Kirby J expressed the view that 

if the fact of giving a discount and the specification of that discount are not expressly 

identified 

there will be a danger that the lack of transparency, effectively concealed by judicial 

‗instinct‘, will render it impossible to know whether proper sentencing principles have 

been applied.906 

11.30 Many stakeholders expressed support for specification of discounts, either for 

past or promised cooperation or for a plea of guilty.
907

 The advantages of specification 

identified by stakeholders included increased consistency and transparency in 

sentencing, and increasing the incentive for guilty offenders to plead guilty and to 

cooperate with the authorities. 

11.31 Professors Mack and Roach Anleu, who opposed any discount for a guilty plea, 

expressed the view that if there were to be a discount for a guilty plea 

a clear statement of the amount of the discount is necessary, otherwise the accused is 

left to wonder whether the benefit which was the inducement for the plea was actually 

conferred.908 

11.32 One federal offender supported specification of discounts in a number of 

circumstances including: an early guilty plea; the age and ill health of an offender 

(including any psychiatric condition); and the fact that an offender would be placed in 

protective custody.
909

 Victoria Legal Aid—while not objecting to judicial officers 

specifying discounts in particular cases—expressed concern that if some factors were 

to be the subject of a discount this could discriminate against certain categories of 

offenders. It submitted, for example, that ‗if payment of restitution is a discounting 

factor, then financially disadvantaged defendants will effectively receive ―tougher‖ 

sentences than wealthy defendants‘.
910

 



188 Sentencing of Federal Offenders  

11.33 The Law Society of South Australia expressed concern that requiring judicial 

officers to specify particular discounts represented an inappropriate intrusion on the 

sentencing discretion and risked making the sentencing process inflexible. However, in 

the case of an offender who had given an undertaking to cooperate with the authorities, 

the Law Society submitted that a judicial officer would not be remiss in referring to the 

time range that would have been imposed if the undertaking had not been given.
911

 

ALRC’s views 

Availability and basis of the discounts 

11.34 As discussed in Chapter 6, the ALRC is of the view that guilty pleas and 

cooperation with the authorities should be taken into account in sentencing because 

they promote the proper administration of the criminal justice system. Where 

appropriate, they are to be treated as mitigating factors. 

11.35 The value of awarding a discount for a guilty plea is recognised in contexts 

other than criminal proceedings such as disciplinary proceedings before tribunals 

determining charges against football players.
912

 The ALRC‘s views about the particular 

grounds upon which a court may give a discount for a guilty plea are addressed 

separately below. 

Legislative specification of discounts 

11.36 The ALRC does not support legislative prescription of the quantum of a 

discount, whether in the form of a fixed percentage or a range of percentages. Such an 

approach unduly fetters judicial discretion. Sliding scales of discounts based solely on 

the timing of a guilty plea are also problematic because they do not recognise the 

particular circumstances in which a plea is made. 

11.37 Further, legislative prescription of discounts may promote the false view that a 

discount can only be given by way of reducing the quantum of the penalty. As 

discussed below, there was some support among stakeholders for courts to be given the 

flexibility to give discounts in the form of less severe sentencing options. 

Judicial specification of discounts 

11.38 In order to encourage guilty offenders to plead guilty and to cooperate with the 

authorities—thereby promoting the proper administration of the criminal justice 

system—the ALRC is of the view that offenders should be informed of the discount 

that they receive on account of their guilty plea or cooperation. 

11.39 Specifying discounts for guilty pleas and for future cooperation is already the 

practice in some states and, at the federal level, sentencing law currently requires the 

specification of any discount for promised future cooperation. As noted above, 

specification of discounts has some judicial and stakeholder support on public policy 

grounds relating to the administration of the criminal justice system and because it 

increases transparency in sentencing. Requiring a court to specify the discount it has 
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given on account of an offender‘s undertaking to cooperate with the authorities also 

serves the pragmatic function of informing a court that re-sentences an offender who 

fails to comply with the undertaking of the sentence that the offender would have 

received in the absence of such an undertaking. The practice of specifying a discount 

for past cooperation appears to be less common, although it is the practice in New 

South Wales and is the approach proposed to be taken in the new ACT sentencing 

legislation. 

11.40 However, the ALRC does not support an approach that would require judicial 

officers to specify discounts in relation to any mitigating factor in sentencing, such as 

youth, old age, ill health or the making of reparation. In relation to traditional 

sentencing factors, transparency can be achieved by a judicial officer addressing, in his 

or her reasons for decision, the factors that were taken into account in determining the 

sentence. To require specification of discounts for each mitigating factor would 

threaten the established instinctive synthesis approach to sentencing, but to require 

specification of discounts for the two factors that relate to the administration of the 

criminal justice system does not present a similar threat. 

Proposal 11–1 Federal sentencing legislation should provide that, where a 

court discounts the sentence of a federal offender for pleading guilty or for past 

or promised future cooperation, the court must specify the discount given, 

whether by way of reducing the quantum of the sentence or by imposing a less 

severe sentencing option. The amount of the discount, if any, should be left to 

the court‘s discretion. 

Factors relevant to discounting a sentence for pleading guilty 

Background 

11.41 As stated above, Part IB requires the court, when sentencing a federal offender, 

to take into account the fact that the offender pleaded guilty but does not refer to any 

other circumstance in relation to the plea. 

11.42 Other state and territory sentencing legislation provides that a court is to have 

regard to the timing of a plea.
913

 The proposed sentencing legislation of the ACT 

identifies a number of factors that a court must consider in assessing whether to reduce 

a sentence of imprisonment because of a guilty plea. In addition to the fact of the plea 

and the timing of the plea, the legislation refers to whether the guilty plea was related 

to negotiations between the prosecution and the defence about the charge to which the 

offender pleaded guilty; the seriousness of the offence; and the effect of the offence on 

the victims of the offence.
914

 A court is precluded from making a significant reduction 
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in sentence if the court considers that the prosecution‘s case is overwhelmingly 

strong.
915

 

11.43 The sentencing legislation of the United Kingdom requires a court to take into 

account the stage in the proceedings at which the offender indicated his or her intention 

to plead guilty and the circumstances in which this indication was given. A guideline 

issued by the United Kingdom Sentencing Guidelines Council provides that: 

The critical time for determining the maximum reduction for a guilty plea is the first 

reasonable opportunity for the defendant to have indicated a willingness to plead 

guilty. This opportunity will vary with a wide range of factors and the Court will need 

to make a judgment on the particular facts of the case before it.916  

Issues and problems 

11.44 The issue arises whether it is desirable for federal sentencing legislation to set 

out the factors to which a court must have regard in determining whether to discount a 

sentence on account of a guilty plea and, if so, the level of the discount. 

11.45 The Commonwealth Director of Public Prosecutions (CDPP) submitted that any 

discount should reflect the stage when a plea is entered, and that a plea at a late stage 

should not lead to a significant discount.
917

 This supports the view that the timing of a 

plea should be a relevant factor in assessing any discount to be given. The Law Society 

of South Australia submitted that, irrespective of when it was entered, a guilty plea 

should always attract an exercise of the judicial discretion to provide a discount, even 

if the discount is minor.
918

 This supports the view that factors other than the timing of 

the plea are relevant to the discount.
919

 

ALRC’s views 

11.46 The ALRC is of the view that there is merit in federal sentencing legislation 

providing additional guidance to judicial officers in determining whether to discount a 

sentence on account of a guilty plea and in assessing the level of any such discount. 

Providing guidance promotes consistency and clarity of approach, particularly in the 

context of conflicting judicial opinions about aspects of the discount for a guilty plea. 

11.47 Guilty pleas are taken into account in sentencing because it is important to 

encourage behaviour that promotes the proper administration of the criminal justice 

system. The subjective willingness of an offender to facilitate the administration of 

justice is relevant to various purposes of sentencing. However, the ALRC agrees with 

the view expressed in consultations that, for pragmatic reasons, federal sentences 

should not be determined solely by reference to the purposes of sentencing. 

Accordingly, in determining whether to give a discount for a guilty plea, and the nature 

and extent of any discount, the ALRC considers that a court should have regard to the 

degree to which the plea of guilty objectively facilitates the administration of the 

criminal justice system. In making this assessment, courts could have regard to the 

saving in: judicial and court resources; prosecutorial operations; the provision of legal 

aid to accused persons; witness fees; and the fees paid to jurors.
920

 The court should 
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also consider whether the guilty plea spared any victims of the offence from the trauma 

of giving evidence. 

11.48 The ALRC is also of the view that a court should have regard to the objective 

circumstances in which a plea of guilty is made. Under this approach, the timing of a 

guilty plea is a relevant consideration but it is not the only factor to be considered. 

Rather, adapting the formulation of the United Kingdom guideline on discounts—as 

well as the approach recently favoured by the New Zealand Law Commission
921

 and 

the High Court in Cameron v The Queen
922

—a court should have regard to whether an 

offender pleaded guilty at the first reasonable opportunity to do so. For example, in 

determining whether an offender pleaded guilty at the first reasonable opportunity it 

would be relevant to know the extent of prosecution disclosure in relation to the 

charges at that time. It would also be relevant to know whether the offender had legal 

representation. 

11.49 In order to avoid the problem of ‗double-discounting‘ a court should have regard 

to whether, as a result of negotiations between the prosecution and the defence, the 

offender was charged with a less serious offence because of the guilty plea. This is 

consistent with the approach in the proposed sentencing legislation of the ACT. 

11.50 The ALRC notes the concern expressed in one submission
923

 that a court should 

be careful in discounting a sentence for a guilty plea on the basis that it evidences 

remorse or contrition, and also discounting the sentence on the basis of the degree to 

which the person has shown contrition for the offence—because the latter is a 

sentencing factor in its own right.
924

 In this regard, the ALRC considers that an 

offender‘s contrition, subjective willingness to facilitate the administration of the 

criminal justice system, and acknowledgement of responsibility—which all relate to 

the offender‘s attitude—are interrelated and should be considered by a court as 

sentencing factors. They should not be considered separately as factors relevant to 

determining whether to give a discount for a guilty plea, and the extent of any such 

discount. On this approach, the potential for double discounting in relation to 

subjective factors, such as contrition, does not arise. 

11.51 Finally, the ALRC does not support the inclusion of some of the factors that the 

proposed ACT sentencing legislation identifies as relevant to the treatment of a guilty 

plea—namely the seriousness of the offence and the effect of the offence on victims. 

These are sentencing factors in their own right, so there is no need for a court to 

consider them separately in determining both the head sentence and the amount of any 

discount to be given.
925
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Proposal 11–2 Federal sentencing legislation should provide that in 

determining whether to discount the sentence of a federal offender for pleading 

guilty, and the extent of any discount, the court must consider the following 

matters: 

(a) the degree to which the plea of guilty objectively facilitates the 

administration of the federal criminal justice system; and 

(b) the objective circumstances in which the plea of guilty was made, 

including: 

 (i) whether the offender pleaded guilty at the first reasonable 

opportunity to do so; 

 (ii) whether the offender had legal representation; and 

 (iii) whether, as a result of negotiations between the prosecution and 

the defence, the offender was charged with a less serious offence 

because of the guilty plea. 

Factors relevant to discounting a sentence for cooperation 

Background 

11.52 Part IB of the Crimes Act does not provide any guidance to a court in assessing 

whether to give a discount, and the level of any such discount, on account of an 

offender‘s undertaking to cooperate with the authorities. 

11.53 In contrast, the sentencing legislation of New South Wales and the proposed 

sentencing legislation of the ACT set out a number of factors to which the court must 

have regard in deciding: (a) whether to impose a lesser penalty for an offence on 

account of an offender‘s past or promised future cooperation with the authorities; and 

(b) the nature and the extent of the penalty to be imposed. These factors include: the 

significance and usefulness of the assistance taking into consideration any evaluation 

by the authorities of the assistance rendered or undertaken to be rendered; the nature, 

extent and timeliness of the assistance or promised assistance; any risk of danger or 

injury or any injury suffered by the offender or the offender‘s family as a result of the 

assistance; and the impact of the offence on the victims.
926

 

Issues and problems 

11.54 One issue that was identified in consultations was the lack of guidance in 

relation to assessing the discount that should be given to a defendant who undertakes to 

cooperate with the authorities. One prosecutor said that it was not clear what 

information should be put before a judicial officer in order to establish promised future 
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cooperation. He expressed the view that determining future cooperation could warrant 

a hearing in itself.
927

 

ALRC’s views 

11.55 The ALRC believes there is merit in federal sentencing legislation providing 

additional guidance to judicial officers in determining whether to discount a sentence 

by reason of past or promised cooperation, and in assessing the level of any such 

discount. 

11.56 Guidance should be provided through a list of factors to be considered by the 

court. The New South Wales sentencing legislation and the proposed sentencing 

legislation of the ACT provide useful models in identifying the types of factors to be 

included,
928

 and many of the factors identified in those pieces of legislation are 

appropriate for adoption in federal sentencing legislation. The ALRC does not, 

however, support including factors that are sentencing factors in their own right. 

Proposal 11–3 Federal sentencing legislation should provide that in 

determining whether to discount the sentence of a federal offender for past or 

promised cooperation, and the extent of any discount, the court must consider 

the following matters: 

(a) the significance and usefulness of the offender‘s assistance to law 

enforcement authorities; 

(b) the truthfulness, completeness and reliability of any information or 

evidence provided by the offender; 

(c) the nature and extent of the offender‘s assistance or promised assistance; 

(d) the timeliness of the assistance or the undertaking to assist; 

(e) any benefits that the offender has gained or may gain because of the 

assistance or the undertaking to assist; and 

(f) any injury suffered by the offender or the offender‘s family or any danger 

or risk of injury to the offender or the offender‘s family because of the 

assistance or undertaking to assist. 
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Sentencing offenders who undertake to cooperate 

Background 

11.57 In sentencing a federal offender, a court may reduce the sentence or the non-

parole period imposed because of the offender‘s undertaking to provide cooperation 

with law enforcement agencies. Where a court reduces a sentence or a non-parole 

period because of such an undertaking, s 21E of the Crimes Act requires the court to 

state that fact and to specify the sentence or the non-parole period that it would have 

imposed but for the reduction. Section 21E also authorises the CDPP, while the 

offender is under sentence, to appeal against the inadequacy of the sentence or the non-

parole period, where the offender fails to cooperate.
929

 

11.58 The sentencing legislation of other jurisdictions typically deals with a court‘s 

obligation to specify any reduction in sentence separately from a provision dealing 

with how an offender‘s failure to provide post-sentence cooperation may be 

redressed.
930

 

Issues and problems 

11.59 A number of criticisms and issues in relation to the operation of s 21E are set 

out in IP 29.
931

 Key issues are as follows: 

Reduction in quantum or type 

11.60 Section 21E refers only to reduced sentences and reduced non-parole periods, so 

that it is not clear whether the section allows a court to impose a less severe sentencing 

option rather than reducing a sentence in quantum, as a way of acknowledging the 

offender‘s undertaking to cooperate. Officers of the CDPP expressed support for 

authorising a court to discount a sentence for future cooperation by imposing a less 

severe sentencing option, and requiring the court to state that it had done so.
932

 

Confidentiality 

11.61 Practical difficulties may arise from the requirement to specify the reduction in 

sentence attributable to an offender‘s cooperation where there is a need to protect the 

offender from retaliation. The CDPP submitted that federal legislation should address 

the confidentiality of material given to courts, without the need to rely on state and 

territory provisions.
933

 

11.62 The sentencing legislation of Queensland, for example, expressly empowers a 

court, where the safety of any person is in issue or where there is a need to guarantee 

the confidentiality of information given by an informer: (a) to close proceedings where 

oral submissions are to be made or evidence is to be led relevant to the reduction of 

sentence; and (b) to prohibit publication of the proceedings or the personal details of a 

witness.
934

 The CDPP has expressed the view that this section is picked up and applied 

to the sentencing of federal offenders by s 68 of the Judiciary Act 1903 (Cth).
935
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Documenting the undertaking to cooperate 

11.63 Another issue that was identified in consultations was the need for formal 

evidence and procedures to establish cooperation under s 21E. It was stated that 

sometimes an offender merely promises cooperation from the bar table, without 

reinforcement through sealed letters or other formalities.
936

 Queensland sentencing 

legislation expressly requires that a written undertaking be handed up to the court in an 

unsealed envelope addressed to the sentencing judge or magistrate.
937

 

Need for judicial education 

11.64 Further problems identified in consultations and submissions were the refusal by 

some judicial officers to specify the reduction for future cooperation as required by 

s 21E of the Crimes Act;
938

 and the difficulty experienced by some judicial officers in 

applying the section. 

In Victoria the concept of ‗two-tiered sentencing‘ does not apply in the normal course 

of events, and accordingly the structure of s 21 requires a State judge to apply a 

different approach to the forming of an appropriate sentence.939 

ALRC’s views 

11.65 The ALRC is of the view that amendments should be made to the provision 

dealing with the sentencing of a federal offender who undertakes to cooperate with law 

enforcement authorities. Federal sentencing legislation should deal separately with: 

(a) the court‘s obligations at the time of sentencing an offender who has undertaken to 

cooperate with the authorities; and (b) the post-sentencing issue of how to address an 

offender‘s failure to comply with an undertaking to cooperate (which is considered in 

Chapter 16). This is consistent with the approach in some states and with the proposed 

position for the ACT. It is also in step with the ALRC‘s proposal elsewhere in this 

Discussion Paper to improve the structure and order of federal sentencing 

provisions.
940

 

11.66 Provisions dealing with the sentencing of a federal offender who undertakes to 

provide future cooperation with law enforcement authorities should be amended to 

provide as follows: 

 in addition to imposing a reduced head sentence or non-parole 

period, a court may impose a less severe sentencing option, in 

which case it must state what sentencing option it would have 

imposed but for the undertaking to cooperate; 

 the court has the power, on application of any party to the proceedings or on its 

own motion, to close the court and to make orders to protect confidential 
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information or evidence in relation to the undertaking or to protect the safety of 

any person; and 

 an undertaking to cooperate must provide details of the promised cooperation, 

and must be in writing or reduced to writing and signed or otherwise 

acknowledged by the offender. 

11.67 Requiring a written undertaking setting out details of the promised cooperation 

will assist a court, when originally imposing sentence, in assessing the extent of any 

reduction in sentence or whether to impose a less severe sentencing option. It will also 

assist when reconsidering a sentence following failure to comply with the undertaking, 

as there will be documentation against which the court can assess the extent of an 

offender‘s failure to comply. 

11.68 There also appears to be a need for judicial education in certain jurisdictions to 

address judicial reluctance or difficulties in applying the requirement to specify 

reduction in sentences on the basis of promised cooperation. Proposals in relation to 

judicial education are set out in Chapter 19. 

Proposal 11–4 Federal sentencing legislation should provide that, in 

sentencing a federal offender who undertakes to provide future cooperation with 

law enforcement authorities: 

(a) in addition to imposing a reduced head sentence or non-parole period, a 

court may impose a less severe sentencing option, in which case it must 

state what sentencing option it would have imposed but for the 

undertaking to cooperate; 

(b) the court has the power, on application of any party to the proceedings or 

on its own motion, to close the court and to make orders to protect 

confidential information or evidence in relation to the undertaking or to 

protect the safety of any person; and 

(c) the undertaking must provide details of the promised cooperation and, 

must be in writing or reduced to writing and signed or otherwise 

acknowledged by the offender. 
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Remissions 

Should federal legislation make provision for remission or reduction of 

sentences imposed on federal offenders? If so, for what types of remission 

should federal legislation make provision? If not, which aspects of state and 

territory law with respect to remission or reduction of sentences should apply to 

federal offenders? [IP 29, Q 9–6] 

Background 

11.69 Remission is the reduction of a sentence by administrative action after a 

sentence has been imposed by a court. Remissions can operate either to reduce the 

amount of time to be served in prison—for example by reducing the non-parole 

period—or to reduce the length of a head sentence. Where a court has not set a non-

parole period in relation to a term of imprisonment, remissions can also operate to 

reduce both the time in custody and the head sentence. Remissions are typically 

characterised as either general remissions—which are usually granted automatically at 

the commencement of the sentence or at regular intervals during the sentence—or 

special or earned remissions—which are usually awarded at the discretion of prison 

authorities on evidence of good behaviour and industry on the part of the offender.
941

  

11.70 Section 19AA(1) of the Crimes Act applies state and territory remission laws to 

federal sentences being served in prisons of those states and territories. The provision 

expressly excludes state and territory laws that allow remissions of non-parole periods 

or ‗periods of imprisonment equivalent to pre-release periods of imprisonment in 

respect of recognizance release orders‘. However, if special reductions of the non-

parole period are available under state law by reason of industrial action taken by 

prison warders, those remissions are also to be made available to federal prisoners.
942

 

11.71 One of the explicit purposes of the legislation introducing Part IB was to provide 

that federal offenders would not have their non-parole periods reduced by 

remissions.
943

 The intention of the legislation was to provide ‗certainty in the period 

that the person is to serve before parole eligibility arises‘.
944

 

11.72 Remissions are no longer widely used in Australia. The movement towards 

abolition of remissions arose as a result of the adoption of the ‗truth in sentencing‘ 

principle, which sought to ensure that sentences of imprisonment announced in courts 

were actually served. In one case, state legislation—now repealed—made provision for 

automatic remission of one third of a sentence of imprisonment.
945

 

11.73 However, the sentencing legislation of the Northern Territory, Tasmania and 

Victoria still makes provision for remissions,
946

 and some jurisdictions preserve 
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remission entitlements for offenders sentenced prior to the commencement of 

legislation that repealed such entitlements.
947

 In the Northern Territory, the Director of 

Correctional Services is empowered to grant a period of remission up to 30 days per 

year in such circumstances as the Director thinks fit.
948

 In Tasmania, the Director of 

Corrective Services is empowered to remit the whole or part of a prisoner‘s sentence 

provided that the remission does not: 

 exceed three months; 

 exceed one-third of the total period of imprisonment to which a prisoner is 

sentenced; and 

 operate so as to reduce the total period of imprisonment served by a prisoner to 

less than three months.
949

 

11.74 Tasmanian and Victorian corrections legislation makes provision for special 

remissions. In those jurisdictions, a prisoner‘s sentence of imprisonment or non-parole 

period may be remitted by either the Director or Secretary of Corrective Services on 

account of a prisoner‘s good behaviour while suffering disruption or deprivation: 

(a) during an industrial dispute or emergency existing in the prison; or (b) in other 

circumstances of an unforeseen and special nature.
950

 

11.75 Remissions are common in other countries, although the extent of remissions for 

good behaviour varies. In Canada, a prisoner can earn up to 15 days remission for each 

month of a sentence of imprisonment.
951

 In the United States, a federal prisoner serving 

a term of imprisonment for more than one year, other than a term of life imprisonment, 

may receive credit of up to 54 days for each year of imprisonment.
952

 In New Zealand, 

an offender may receive up to 10 per cent remission on the number of hours of 

community service work imposed by the court.
953

 

Issues and problems 

Should general remissions apply to federal offenders? 

11.76 ALRC 44 recommended that general remissions unrelated to any particular 

aspect of the prisoner‘s behaviour should not be available—even if they are capable of 

being forfeited—because they are inconsistent with the principle of ‗truth in 

sentencing‘.
954

 

11.77 There was some support expressed in consultations and submissions for 

automatic or general remissions.
955

 One federal offender submitted that there should be 

a general remission on sentences of up to 10 to 20 per cent.
956

 Professor Kate Warner 

expressed the view that automatic remissions that could be lost for prison offences 

were a useful management tool and did not impact greatly on ‗truth in sentencing‘.
957

 

11.78 On the other hand, Professor Arie Freiberg noted that most jurisdictions had 

done away with remissions. He expressed the view that reintroducing remissions was 
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unnecessary and would be contrary to ‗truth in sentencing‘.
958

 One federal offender 

also expressed opposition to automatic or general remissions.
959

 

11.79 While not expressly supporting the reintroduction of general or automatic 

remissions, the New South Wales Legal Aid Commission submitted that consideration 

be given to the fact that: 

In New South Wales there has been concern that the repeal of s 16G of the Crimes Act 

… in relation to federal sentences will have the effect of dramatically increasing 

prison sentences in New South Wales. … Given that the majority of Federal prisoners 

are in New South Wales and that a large proportion of these are for drug importation 

matters where sentences are generally lengthy, it can be expected that this will have 

the effect of increasing the overall amount of time that such federal offenders will 

spend in custody in New South Wales.960 

Should special or earned remissions apply to federal offenders? 

11.80 ALRC 44 recommended that earned remissions should apply to federal 

offenders because they form part of the rehabilitation process and provide incentive for 

offenders to be of good behaviour.
961

 The report recommended that earned remissions 

should be restricted to a maximum of 20 per cent of the custodial order, and that to 

maximise their value as an incentive to the prisoner, the non-parole period should also 

be reduced by the amount of the remissions earned.
962

 

11.81 There was considerable support expressed in consultations and submissions for 

earned remissions to apply in the sentencing of federal offenders as an incentive for 

rehabilitation.
963

 One federal offender submitted: 

I believe that remissions must be reimplemented to assist the rehabilitative process 

and to encourage good behaviour. It also allows the offender to be released without 

being imprisoned for longer than absolutely necessary. One must consider the point in 

time in an offender‘s sentence where the sentence stops being rehabilitative and starts 

to become detrimental to a person‘s psychological well-being. Surely it would be in 

society‘s best interest to release a rehabilitated offender from prison rather than an 

offender who has been profoundly affected by an excessively long sentence.964 

11.82 On the other hand, Professor Warner expressed the view that earned remissions 

can be problematic because they are subjective.
965

 

11.83 There was some support for earned remissions to apply to the non-parole period 

or to the time that an offender was in custody.
966

 Some stakeholders expressed the view 

that special or earned remissions should be expressly provided for in federal 

legislation, especially in light of the fact that their availability under state and territory 

legislation was limited.
967
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Remissions to the non-parole period in special circumstances 

11.84 Part IB picks up and applies to a federal sentence state legislation that allows for 

remissions on non-parole periods where prisoners have been of good behaviour while 

suffering disruption or deprivation during industrial disputes. However, it does not pick 

up and apply state legislation that allows for remissions on non-parole periods where 

an offender is subject to similar conditions arising out of an emergency existing in the 

prison in which the sentence is being served—for example, a siege—or in other 

circumstances of an unforeseen and special nature. 

ALRC’s views 

Application of remissions to federal offenders 

11.85 The ALRC is of the view that automatic or general remissions unrelated to any 

aspect of a prisoner‘s behaviour should not be available to federal offenders. 

Automatic remissions have been abolished in most jurisdictions and the ALRC is not 

convinced that there is any valid policy reason to re-introduce them. The ALRC notes 

in this regard the comments made by the Western Australian Legislation Committee 

considering legislation to abolish automatic remissions, ‗that there appears to be no 

reason to impose a sentence that contains a one-third component that will never be 

served‘.
968

 

11.86 The ALRC notes the considerable support expressed by stakeholders for having 

earned remissions apply to federal offenders, a view the ALRC shared in its 1988 

report. However, the ALRC is of the view that re-introducing a system of earned 

remissions for federal offenders would be fraught with difficulties. It would be 

impractical to introduce a federal scheme of earned remissions in states and territories 

that have abolished such schemes, given the relatively small number of federal 

offenders held within some prisons. For a system of earned remissions to be 

worthwhile it must be capable of being administered effectively. One of the main 

reasons that an earned remissions scheme was abandoned in Western Australia, for 

example, was that it was time consuming to administer.
969

 

11.87 The other major difficulty is that it would create disparity of treatment of state 

and federal offenders within the same prison. It could be a source of tension in prisons 

if federal offenders were entitled to substantial earned remissions, but state or territory 

offenders were not. 

11.88 The ALRC is of the view that discretionary parole is a more appropriate 

mechanism than earned remissions to promote positive prison conduct. Under the 

scheme proposed in Chapter 23, automatic parole is to be abolished. The abolition of 

automatic parole will provide an incentive for offenders to be of good behaviour in 

order to increase their prospects of being released when they first become eligible for 

parole. Under the ALRC‘s proposed scheme, one of the factors to be considered by the 

Federal Parole Board is ‗the offender‘s conduct while serving his or her sentence‘.
970
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11.89 In addition, there are other ways to provide incentives for offenders to be of 

good behaviour while in prison, such as the granting and withdrawal of privileges (for 

example, access to recreation, hobbies and sporting facilities or equipment; or allowing 

a television, radio, computer or approved items of personal property in the prisoner‘s 

cell).
971

 In this regard, the ALRC notes that in 1998 a formal review of remissions in 

Western Australia concluded that remissions, or the threat of their removal, were not a 

necessary motivator of prison conduct and that there were other ways of sanctioning 

prisoners for unacceptable behaviour.
972

 

Application of remissions to the non-parole period 

11.90 The ALRC is of the view that federal sentencing legislation should expressly 

pick up and apply to federal non-parole periods a law of a state or territory that 

provides for the remission of a non-parole period because of an emergency within the 

prison or other unforeseen and special circumstances. The same principle should apply 

to remission of pre-release periods in respect of suspended sentences. 

11.91 There appears to be no reason in principle to distinguish between remissions for 

industrial action and remissions for other emergencies where an offender has been of 

good behaviour while being subjected to deprivation or disruption. It is arbitrary to 

give a federal offender credit only where such deprivation has arisen because of an 

industrial dispute. 

Proposal 11–5 Federal sentencing legislation should expressly pick up and 

apply to federal non-parole periods a law of a state or territory that provides for 

the remission of a non-parole period because of an emergency within the prison 

or other unforeseen and special circumstances. The same principle should apply 

to remission of pre-release periods in respect of suspended sentences. 
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12.1 This chapter considers particular issues that arise when a court is sentencing an 

offender for more than one offence, namely, the setting of cumulative or concurrent 

sentences, and the imposition of an aggregate sentence for multiple offences arising out 

of the same criminal enterprise. 

Cumulative or concurrent sentences 

Should federal legislation provide guidance to courts about when it is 

appropriate to set cumulative, partly cumulative, or concurrent sentences? 

Should there be a legislative presumption in favour of concurrent or cumulative 

sentences? [IP 29, Q 9–4] 

Background 

12.2 Where a court sentences a federal offender for more than one offence the issue 

arises whether those sentences should be served concurrently (at the same time), 

cumulatively (one after the other), or partly cumulatively and partly concurrently.
973

 

12.3 The orthodox practice in sentencing an offender for multiple offences is to set an 

appropriate sentence for each offence and then have regard to questions of cumulation 

or concurrence, as well as the principle of totality.
974

 As discussed in Chapter 5, the 

principle of totality ensures that an offender who is sentenced for multiple offences 

receives an appropriate sentence overall and does not receive a ‗crushing sentence‘.
975
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The setting of concurrent or cumulative sentences is a method by which courts can 

ensure that multiple sentences comply with the totality principle. 

12.4 When an offender is being sentenced for multiple offences, including federal 

offences, or at the time of being sentenced for a federal offence is subject to existing 

sentences, s 19 of the Crimes Act 1914 (Cth) requires the court to state the 

commencement date of any federal sentence that it imposes. The section allows the 

court to declare a commencement date for a sentence in a way that makes the sentence 

cumulative, partly cumulative, or concurrent on an existing sentence or sentence 

passed at the same sitting in respect of federal, state, or territory offences. The section 

ensures that there is no gap between the end of a non-parole period that an offender is 

serving in relation to a state or territory offence and the commencement of the sentence 

for any new federal offence. 

12.5 The term ‗cumulative‘ is used in the sentencing legislation of most states and 

territories.
976

 However, the term ‗consecutive‘ rather than ‗cumulative‘ is used in the 

sentencing legislation of New South Wales and the proposed sentencing legislation of 

the ACT.
977

 

Issues and problems 

Power to pronounce cumulative or concurrent sentences 

12.6 One issue identified in consultations and in case law is that judicial officers do 

not have express power under s 19 of the Crimes Act to order that sentences be served 

cumulatively or concurrently. They can only structure sentences so that they are in fact 

cumulative, partly cumulative or concurrent by declaring the commencement date of 

each sentence in order to bring about that result.
978

 Accordingly, on appeal, it has been 

found that an order made by a judicial officer that a federal sentence be cumulative on 

sentences imposed for state offences could have no effect, although it was possible to 

re-sentence the offender and impose a lawfully structured sentence having the same 

practical effect as that originally imposed.
979

 

12.7 Members of the Victorian Bar submitted that it would be simpler and would 

save court time if judicial officers were given the express power to order that sentences 

be served concurrently or cumulatively. To this end, they expressed the view that 

‗concurrent‘ and ‗cumulative‘ should be defined terms in federal sentencing 

legislation.
980

 

Need for guidance 

12.8 Section 19 does not provide any guidance as to when it is appropriate to make 

sentences concurrent or cumulative. There is a common law presumption in favour of 

concurrency of sentences.
981

 Most state and territory sentencing legislation provides 

that sentences of imprisonment are to be served concurrently unless the court otherwise 

orders or the legislation otherwise provides.
982

 State and territory legislation also 

typically sets out the circumstances or the types of sentences in respect of which the 

presumption of concurrency does not apply. For example, the presumption sometimes 
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does not apply to offences committed in custody or while an offender is on parole or 

unlawfully at large; or in respect of sentences of imprisonment imposed in default of 

payment of a fine.
983

 

12.9 On appeal, it has sometimes been found that judicial officers have failed to take 

into account the totality principle when imposing sentences for multiple offences and 

have imposed cumulative sentences where a concurrent sentence may have been more 

appropriate.
984

 Conversely, judicial officers have sometimes improperly categorised 

separate and distinct acts of criminality as part of the one transaction, and imposed 

concurrent sentences when cumulative or partly cumulative sentences were found to be 

more appropriate on appeal.
985

 

12.10 Stakeholders—including legal practitioners, federal offenders and academics—

expressed support in consultations and submissions for federal sentencing legislation to 

contain a presumption that multiple sentences be served concurrently.
986

 The Criminal 

Bar Association of Victoria submitted that:  

In federal sentencing there should be a ‗built-in‘ assumption of concurrency of 

sentences when multiple sentences are imposed in respect of the same indictment. As 

observed in the Issues Paper the enactment of such a provision would give effect to 

the ‗common law presumption in favour of concurrency of sentences‘. However, the 

Association disagrees with the recommendation of ALRC 44 that sentences should 

only be required to be served cumulatively in exceptional circumstances. This ought 

not be a matter of exceptional circumstance. Such an approach would have the effect 

of imposing an unwarranted limitation on the sentencing discretion of judicial 

officers. This approach would not assist in giving effect to the current requirement [in 

s 16(1) of the Crimes Act] that a sentence appropriate in all the circumstances should 

be passed in respect of each offence for which an offender falls to be sentenced.987 

12.11 The New South Wales Law Reform Commission has recommended that there be 

a general legislative presumption in favour of concurrent sentences.
988

 However, the 

Gibbs Committee stated that it was proper that s 19 of the Crimes Act not contain a 

presumption in favour of sentences being made concurrent or cumulative.
989

 

12.12 The presumption of concurrency aside, submissions and consultations were 

divided on the issue of whether federal sentencing legislation should provide guidance 

to courts about when it is appropriate to set concurrent, cumulative or partly 

cumulative sentences. The majority of stakeholders—including judicial officers, 

prosecutors, legal practitioners and academics—opposed such an approach.
990

 Reasons 

for stakeholders rejecting this approach included that legislative guidance was 

unnecessary because the applicable common law principles were well understood and 

adhered to by the courts,
991

 that it would be impossible to provide general guidance 

given the potentially infinite circumstances which arise for consideration,
992

 and that it 

would be an inappropriate fetter on judicial discretion to set rigid or mandatory 

guidelines.
993

 The Commonwealth Director of Public Prosecutions (CDPP) agreed with 
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the view expressed by Wells J in Attorney-General v Tichy, and adopted by Gleeson CJ 

in Johnson v The Queen, that: 

It is both impracticable and undesirable to attempt to lay down comprehensive 

principles according to which a judicial officer may determine, in every case, whether 

sentences should be ordered to be served concurrently or consecutively. According to 

an inflexible Draconian logic, all sentences should be consecutive, because every 

offence, as a separate case of criminal liability, would justify the exaction of a 

separate penalty. But such a logic could never hold. … Sometimes, a single act of 

criminal conduct will comprise two or more technically identified crimes. Sometimes, 

two or more technically identified crimes will comprise two or more courses of 

criminal conduct, that reasonably characterized, are really separate invasions of the 

community‘s right to peace and order, notwithstanding that they are historically 

interdependent; the courses of criminal conduct may coincide with the technical 

offences or they may not. Sometimes, the process of characterization rests upon an 

analysis of fact and degree leading to two possible answers, each of which, in the 

hands of the trial judge, could be made to work justice.994 

12.13 The CDPP submitted that: 

it is important for a legislative provision in this area to be flexible to enable a judicial 

officer to indeed mould a just sentence, by enabling concurrent, consecutive or partly 

consecutive sentences to be imposed.995 

12.14 Other stakeholders expressed support for legislative guidance in relation to the 

setting of concurrent and cumulative sentences on the basis that it could assist a court 

in sentencing.
996

 One legal practitioner expressed the view that federal sentencing 

legislation should make it clear that totality was an important principle to be adhered to 

when a court was sentencing for multiple offences.
997

 

12.15 The Attorney-General‘s Department submitted that it would be desirable for 

consideration to be given to whether any additional sentence imposed for an escape 

should be cumulative on the balance of any other sentence remaining to be served but 

did not express a view in this regard.
998

 

ALRC’s views 

Power to pronounce cumulative or concurrent sentences 

12.16 The ALRC prefers the plain English term ‗consecutive‘, as used in the 

sentencing legislation of New South Wales and the proposed sentencing legislation of 

the ACT, to the term ‗cumulative‘, which is used in the sentencing legislation of other 

jurisdictions. A preference for the use of plain English might similarly lead to the 

conclusion that the term ‗concurrent‘ should be replaced with the term ‗simultaneous‘. 

The ALRC is interested in hearing stakeholders‘ views on this issue. 

12.17 The ALRC is of the view that federal sentencing legislation should expressly 

empower a court, when sentencing a federal offender for more than one offence, to 

order the sentences to be served concurrently, consecutively or partly consecutively. 

The ALRC considers that federal sentencing legislation should be drafted in such a 
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way as to minimise the potential for courts to make errors in sentencing. When 

sentencing a federal offender for multiple offences the potential for error is increased 

by the fact that state and territory judicial officers in some jurisdictions have the 

express power to order sentences to be served concurrently or consecutively, whereas 

that power is not available to them under federal sentencing law. 

12.18 The ALRC is of the view that it is unnecessary to define the terms ‗concurrent‘ 

and ‗consecutive‘. Neither these terms nor the term ‗cumulative‘ are defined in the 

sentencing legislation of the states and territories. The Explanatory Statement to the 

proposed sentencing legislation of the ACT provides that ‗concurrent‘ has its common 

meaning of ‗occurring side by side‘ or ‗existing together‘, and ‗consecutive‘ has it 

common meaning of ‗following one another‘.
999

 These are the ordinary meanings of 

these terms and little would be gained by including a statutory definition. 

Need for guidance 

12.19 The ALRC is of the view that federal sentencing legislation should provide that, 

when a court sentences a federal offender for more than one offence, there is a 

presumption that the sentences are to be served concurrently. However, the court 

should retain the discretion to set consecutive or partly consecutive sentences where it 

thinks that it is appropriate, and it need not find exceptional circumstances in order to 

do so. The ALRC‘s approach is consistent with the common law, and with most state 

and territory sentencing legislation. It is also the approach supported by most 

stakeholders. 

12.20 The ALRC also considers that there should be legislative recognition of the 

totality principle because this is a guiding principle in determining whether to set 

concurrent, consecutive or partly consecutive sentences for multiple offences. The 

ALRC‘s views on the totality principle are discussed in Chapter 5. 

12.21 Apart from a legislative presumption of concurrency and legislative recognition 

of the totality principle, the ALRC is currently of the view that it is unnecessary and 

undesirable for federal sentencing legislation to provide any further guidance in 

relation to when it is appropriate to set concurrent or consecutive sentences. However, 

the ALRC would be interested in hearing further views from stakeholders in relation to 

the issue raised by the Attorney-General‘s Department as to whether federal sentencing 

legislation should expressly provide that any additional sentence imposed for an escape 

should be consecutive on the balance of any other sentence remaining to be served. 

Proposal 12-1 Federal sentencing legislation should expressly empower a 

court, when sentencing a federal offender for more than one offence, to order the 

sentences to be served concurrently, consecutively or partly consecutively. 
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Proposal 12-2 Federal sentencing legislation should provide that, when a 

court sentences a federal offender for more than one offence, there is a 

presumption that the sentences are to be served concurrently. 

Aggregate sentences 

How should federal legislation treat multiple offences forming part of a single 

criminal enterprise? For example, should the court have the option of imposing 

one penalty for multiple offences (whether summary or indictable) or imposing 

concurrent sentences in respect of each offence? Should the court have the 

ability to aggregate sentences irrespective of whether the offences relate to ‗the 

same provision of a law of the Commonwealth‘? [IP 29, Q 9–5] 

Background 

12.22 In some cases, where a court sentences a federal offender for multiple offences 

arising out of the same criminal enterprise it has the option to aggregate the sentences 

for those offences and impose a single sentence.
1000

 This is an alternative to the court 

imposing concurrent sentences for each offence. 

12.23 Section 4K(3) of the Crimes Act provides that charges for multiple offences 

against the same provision of a Commonwealth law may be joined in the same 

information, complaint or summons if they are based on the same facts, or form, or are 

part of a series of offences of the same or similar character.
1001

 Section 4K(4) provides 

that the court may then impose one penalty for all such offences but the penalty is not 

to exceed the sum of the maximum penalties that could be imposed if a separate 

penalty were imposed in respect of each offence. It has been held that s 4K(4) is 

confined to summary offences.
1002

 

12.24 There is no statutory provision in New South Wales, Victoria, Queensland or 

Western Australia allowing for the imposition of one sentence on a person convicted 

on indictment of multiple offences.
1003

 However, the sentencing legislation of South 

Australia, Tasmania and the Northern Territory allows aggregate sentencing for 

indictable offences.
1004

 Where the state or territory sentencing scheme allows an 

aggregate sentence to be imposed for indictable offences, this is picked up and applied 

by s 68(1) of the Judiciary Act 1903 (Cth) to federal offenders.
1005

 

Issues and problems 

Indictable offences 

12.25 The majority of stakeholders—including prosecutors, legal practitioners and a 

correctional services department—expressed support for allowing a court to impose 

one sentence for multiple offences, irrespective of whether the offences are summary 
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or indictable, but recognized that aggregate sentencing would not be appropriate in all 

circumstances.
1006

 

12.26 Stakeholders submitted that it was anomalous that a court exercising summary 

jurisdiction had greater powers in this area than a court dealing with matters on 

indictment;
1007

 and that there was no relevant difference in principle between offenders 

who are being sentenced summarily and those who are being sentenced on indictment, 

as even magistrates could impose heavy sentences.
1008

 Various legal bodies submitted 

that it could be cumbersome for a judicial officer to have to pronounce numerous 

separate federal sentences,
1009

 and that it would be useful and appropriate for a court to 

have available to it the option of aggregating a sentence in respect of a course of 

conduct reflected in multiple charges contained in the one indictment.
1010

 

12.27 The CDPP, the Criminal Bar Association of Victoria, and the New South Wales 

Legal Aid Commission expressed the view that the ability to aggregate sentences 

would be appropriate for taxation offences or fraud, where offences were often 

repetitive and occurred over many years.
1011

 Social security fraud, in particular, lent 

itself to aggregate sentencing as each time a person receives a social security payment 

to which they are not entitled they commit a new offence, although the offending 

amounts to a course of conduct. The CDPP submitted that in such circumstances it was 

unnecessary for the offender to be given multiple sentences.
1012

 

12.28 Correctional Services Northern Territory submitted that: 

The court should have the power to impose one penalty for multiple offences. An 

offender does not really care what he receives for the individual offences. What 

matters is how long they must be in custody or under supervision.1013 

12.29 Stakeholders expressed the view that the power to impose an aggregate sentence 

for multiple indictable or summary offences should be available to the court on a 

discretionary, rather than mandatory, basis. The CDPP submitted that: 

Of course, such a mechanism is enabling rather than prescriptive, in the sense that it 

would not be mandatory for a Judge to impose a single sentence. A single sentence 

would only be imposed in circumstances where the offending behaviour was linked in 

such a way as to make an aggregate sentence the appropriate course of action.1014 

12.30 Some federal offenders expressed a preference for courts to deal with multiple 

offences arising out of the same course of conduct by imposing concurrent sentences, 

rather than aggregating a sentence; and one federal offender expressed outright 

opposition to a court being able to impose aggregate sentences.
1015

 One legal 

practitioner expressed opposition to a court being able to aggregate sentences in respect 

of joint federal and state or territory offences.
1016
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Transparency in sentencing 

12.31 In Putland v The Queen Kirby J (dissenting) opposed aggregate sentencing for 

multiple indictable offences: 

Only if specific sentences are identified for federal indictable offences … will the 

transparency of the sentencing process be fully upheld. … T]he submergences of 

sentences for major crimes in a single undifferentiated aggregate sentence carries a 

risk of injustice to the offender. In practical terms, it makes the offender‘s task of 

challenging the unidentified components of the aggregate sentence much more 

difficult. It risks depriving the offender of the provision of adequate reasons for the 

components of the sentence. It undermines the objective of identifying differential 

sentences for specific federal crimes so that their content might be known and 

compared throughout the Commonwealth by all concerned. It diminishes the 

effectiveness of the deterrent value of particularised sentences. It reduces the utility 

and availability of effective appellate review addressed to consistency throughout 

Australia in the sentencing of federal offenders for particular offences. …  

Sentences for summary offences may be aggregated; but not sentences for the 

typically more serious indictable offences. In the case of indictable offences 

specificity in sentencing is at a premium. That is so because the punishment 

(including … loss of liberty) is typically greater and more onerous. It should therefore 

be identified and identifiable.1017 

12.32 Kirby J expressed the view that it was a matter for the Australian Parliament to 

consider explicitly any extension of the aggregate sentencing principle contained in 

s 4K of the Crimes Act to federal indictable offences, if that were its purpose.
1018

 

12.33 The potential for aggregate sentencing for multiple indictable offences to impact 

adversely on the transparency of sentencing, and the difficulties this gives rise to on 

appeal, were also raised in consultations and submissions.
1019

 Where an appellate court 

sets aside findings of guilt in relation to certain counts that were the subject of an 

aggregate sentence, an adjustment would have to be made to the aggregate sentence 

without the appellate court having the benefit of knowing the individual sentences that 

the lower court may have had in mind in respect of those counts. One prosecutor 

expressed opposition to aggregate sentencing for indictable offences on this basis.
1020

 

Inconsistent treatment of federal offenders 

12.34 The power of a court to impose an aggregate sentence for multiple indictable 

offences is one that is available in the sentencing of federal offenders in some 

jurisdictions and not others by virtue of the fact that s 68 of the Judiciary Act picks up 

and applies state and territory schemes that invest courts with such a power. 

Accordingly, this is an area where there is inconsistent treatment, or the potential for 

inconsistent treatment, of federal offenders. 

12.35 The Legal Services Commission of South Australia noted that the ability in 

South Australia to impose aggregate sentences for state offences operates effectively 

and that it was useful to have a similar power for federal offences. It submitted that 
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federal sentencing legislation should make the procedures for federal offenders the 

same throughout the states.
1021

 

Offences against different provisions of Commonwealth law 

12.36 There was some support for s 4K of the Crimes Act to be amended to allow a 

court to impose an aggregate sentence for a course of criminal conduct comprised of 

different but related offences, notwithstanding that those offences were not against the 

same provision of a Commonwealth law.
1022

 The CDPP submitted: 

The question of whether it is appropriate to enable aggregate sentences to be given for 

different offences is more difficult. …  

However, from time to time, cases arise where it is clear that although there are 

different offences which have been made out, it is, in fact, appropriate that the 

offender be punished once only for the behaviour. For example, in some fraud cases, 

the offender may have committed several different types of offences (making a false 

statement, obtaining a benefit not payable), but the circumstances of the offending is 

such that it could all be said to be part of the same wrongdoing. 

In those cases, it is fairer to the offender that one punishment be given. It is not 

helpful to have multiple sentences to reflect a technical distinction in the law, where it 

is clear what behaviour is being punished. 

… The CDPP is of the view that it would be helpful if the legislation reflected an 

option to allow courts to join sentences in this way, in appropriate cases.1023 

Options for reform 

12.37 There are two ways of achieving consistency of treatment of federal offenders 

across jurisdictions in relation to aggregate sentencing for multiple indictable offences. 

One option is for federal sentencing legislation to be amended to extend aggregate 

sentencing to indictable matters. Express federal legislative provision would obviate 

the process by which s 68 of the Judiciary Act picks up and applies to the sentencing of 

federal offenders state and territory provisions that allow for aggregate sentencing for 

multiple indictable offences. 

12.38 Another option is for federal sentencing legislation to be amended to provide 

that aggregate sentencing is not available where a federal offender is to be sentenced 

for multiple indictable offences. Such a provision would exclude the availability of 

aggregate sentences for multiple indictable offences in those states and territories in 

which they are currently available by virtue of s 68 of the Judiciary Act. 

12.39 A further option for reform—which could be pursued independently of any 

reform of aggregate sentencing for indictable offences—is to extend the court‘s powers 

to impose an aggregate sentence notwithstanding that the offences relate to more than 

one provision of Commonwealth law where the offences constitute a course of 

conduct. 
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ALRC’s views 

Indictable offences 

12.40 The ALRC is of the view that, in addition to the option of imposing concurrent 

sentences for indictable offences arising out of the same criminal enterprise or course 

of conduct, federal sentencing legislation should invest a court with the power to 

impose an aggregate sentence in respect of such offences. Section 4K of the Crimes 

Act should be amended so that the scope of the provision extends beyond summary 

matters to indictable matters. 

12.41 The ALRC has come to this view having regard to the majority of views 

expressed in consultations and submissions; and, in particular, to the fact that certain 

federal offences such as social security fraud and taxation offences appropriately lend 

themselves to disposition in this manner. Allowing a single aggregate sentence to be 

imposed in respect of multiple indictable offences also has the advantage of 

simplifying a court‘s task of explaining to a federal offender the sentence imposed.
1024

 

Investing courts with the power to impose aggregate sentences for indictable federal 

offences will also promote consistency of treatment of federal offenders in all state and 

territory jurisdictions. 

Offences against different provisions of Commonwealth law 

12.42 For the reasons advanced by the CDPP concerning fairness to an offender, the 

ALRC has formed the view that s 4K of the Crimes Act should also be amended to 

empower charges against more than one provision of Commonwealth law to be joined 

where those charges arise out of the same criminal enterprise, thereby facilitating a 

court‘s power to impose an aggregate sentence in such circumstances. 

Prosecution policy to give guidance 

12.43 It should be borne in mind that the exercise of the CDPP‘s discretion to join 

charges in the same information, complaint, summons or indictment is a precursor to 

the exercise of a court‘s discretion to impose an aggregate sentence, although the 

CDPP‘s decision to join charges may be informed by other considerations. Moreover, 

the ALRC is mindful of the disadvantages, identified by Kirby J in Putland v The 

Queen, of allowing major indictable offences to be the subject of an aggregate 

sentence, and of the fact that stakeholders who supported an expansion of a court‘s 

powers to impose aggregate sentences stressed that aggregate sentencing is not 

appropriate in all circumstances. 

12.44 In light of these considerations, the CDPP should develop guidelines about 

when it is appropriate for a prosecutor to seek an aggregate sentence for multiple 

summary or indictable offences. The types of factors that might be considered for 

inclusion in the guidelines include: the seriousness of the offences, including harm 

caused by the offences; the nature of the offences, including whether they were 

repetitive in nature; the period of time over which the offences were committed; and 

whether identifiable individuals were the victims. For example, it may be less 
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appropriate to seek an aggregate sentence for multiple offences if a number of 

individuals have suffered harm as a result of the offences because victims have an 

interest in knowing the sentence that an offender has received in relation to the conduct 

that has caused them harm. It may also be inappropriate to seek an aggregate sentence 

in relation to the more serious indictable offences. 

Reasons to indicate weight attached to each count 

12.45 As mentioned above, consultations and submissions noted that aggregate 

sentencing for multiple indictable offences may detract from the transparency of 

sentencing and has the potential to cause difficulties on appeal. In order to address 

these concerns, the ALRC considers that federal sentencing legislation should require a 

court that chooses to impose one sentence in relation to more than one federal offence 

to address, in its reasons for sentence, the weight it has attached to each individual 

count in a manner that would assist an appellate court in making appropriate orders in 

the event of a successful appeal. For example, a court could indicate where it had 

apportioned equal punishment for certain counts, or where the quantum of a sentence 

was heavily based on the offender‘s culpability in relation to a particular count. 

Proposal 12-3 Section 4K of the Crimes Act 1914 (Cth), which allows 

charges for a number of federal offences to be joined in the same information, 

complaint or summons, and permits aggregate sentencing of summary matters in 

certain circumstances, should be amended as follows: 

(a) the scope of the provision should be extended beyond summary matters to 

indictable matters; and 

(b) the provision should be extended to allow the joining of charges against 

more than one provision of Commonwealth law. 

Proposal 12-4 The Commonwealth Director of Public Prosecutions should 

develop guidelines in relation to when it is appropriate for a prosecutor to seek 

an aggregate sentence for multiple summary or indictable offences. 

Proposal 12-5 Federal sentencing legislation should require a court that 

chooses to impose one sentence in relation to more than one federal offence to 

address, in its reasons for sentence, the weight it has attached to individual 

counts in a manner that would assist an appellate court in making appropriate 

orders in the event of a successful appeal. 
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Introduction 

13.1 This chapter considers a number of procedural issues that arise in the context of 

the sentencing hearing. They include when a federal offender is required to be present 

for sentencing; the consequences of a federal offender not having legal representation 

at sentencing; the explanation of the sentence imposed; and the provision of sentencing 

orders to federal offenders. 
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13.2 This chapter also considers a number of evidential issues in relation to the 

sentencing hearing, including the process of fact-finding in sentencing, and the burden 

and standard of proof. Finally, the issue of whether the jury should be given an 

increased role in sentencing is explored. 

13.3 Sections 68(1) and 79 of the Judiciary Act 1903 (Cth) pick up and apply state 

and territory procedural laws to federal prosecutions in state and territory courts. It is 

not always clear whether particular sentencing provisions can be categorised as 

‗procedural‘ rather than substantive, such that they are picked up and applied in the 

sentencing of federal offenders. The question of whether ss 68 or 79 pick up and apply 

particular state and territory provisions is often tested on a case-by-case basis.
1025

 State 

and territory provisions relating to victim impact statements and pre-sentence reports 

have been described as matters of sentencing procedure
1026

 and these are discussed 

separately in Chapter 14. 

Presence of offender 

Background 

13.4 Part IB of the Crimes Act 1914 (Cth) does not require a federal offender to be 

present at sentencing. Because a number of provisions in Part IB include a specific 

requirement that the court explain or cause to be explained the purposes and 

consequences of imposing particular sentencing options, Part IB appears to envisage 

that there are circumstances in which an offender will not be present at sentencing. 

13.5 Article 14(1) of the International Covenant on Civil and Political Rights 1966 

(ICCPR) provides for a fair and public trial and art 14(3)(d) provides that one of the 

minimum guarantees to be afforded to a defendant is the right to be tried in his or her 

presence.
1027

 Article 6 of the European Convention on Human Rights 1950 (ECHR) is 

in similar terms.
1028

 While the ICCPR does not explicitly state that a defendant‘s right 

to be present at trial extends to sentencing, there is some international authority for the 

proposition that the right to a fair trial extends to the sentencing process.
1029

 

13.6 Some state and territory sentencing legislation makes provision for the presence 

of an offender at sentencing,
1030

 but the reach of these provisions varies. For example, 

South Australian legislation only requires the presence of an offender who is to be 

sentenced for an indictable offence;
1031

 New South Wales legislation precludes only 

the Local Court from imposing certain sentencing options in the absence of an 

offender;
1032

 and the relevant Victorian provision applies only where the court imposes 

an indefinite sentence in respect of a serious offence.
1033

 In contrast, the reach of the 

Northern Territory and Western Australian legislation is considerably wider: the 

requirement for an offender to be present at sentencing is not limited to any category of 

offence, nor does it vary according to the court in which an offender is sentenced, 

although it is subject to exceptions.
1034
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13.7 There is also international precedent for a legislative provision requiring the 

presence of a defendant at sentencing. In the United States, as a general rule, an 

offender is required to be present at sentencing in the federal district courts.
1035

 

13.8 Jurisdictions that require an offender‘s presence during sentencing typically set 

out a number of exceptions to the general rule. These include: where the court imposes 

a fine,
1036

 where the court does not impose a sentence,
1037

 where an order is made on 

the hearing of an appeal,
1038

 where the proceeding involves the correction of a 

sentence,
1039

 where the defendant is absent with the prosecutor‘s consent;
1040

 or where 

the defendant is being sentenced for an offence punishable by fine or imprisonment for 

not more than one year, or both, as long as the defendant has given written consent to 

be absent and the court gives its permission.
1041

 

13.9 In addition, sentencing legislation in South Australia allows a court to exclude 

an offender from proceedings if it is satisfied that the exclusion is necessary in the 

interests of safety or for the orderly conduct of the proceedings. If such an exclusion is 

made, the court must make arrangements to enable the offender to see and hear the 

proceedings by videolink.
1042

 In the United States, a federal offender may waive his or 

her right to be present at sentencing by disruptive behaviour.
1043

 

13.10 Some legislation expressly empowers a court to make any order necessary to 

ensure that an offender is present at sentencing, including issuing a summons to appear 

or a warrant to have the offender arrested and brought before the court.
1044

 

ALRC’s views 

13.11 The ALRC is of the view that a sentencing hearing should be conducted fairly 

and in accordance with the principles of natural justice, particularly having regard to 

the fact that sentencing is the stage at which an offender is often at risk of losing his or 

her liberty or having it curtailed in some way. A fundamental aspect of a fair hearing is 

that the person who will ultimately be affected by its outcome should be able to 

participate in a meaningful way. The presence of a person at a hearing increases the 

likelihood of meaningful participation and may also promote those sentencing purposes 

that aim to deter the offender or denounce his or her conduct.
1045

 

13.12 Having regard to these considerations, the ALRC believes that federal 

sentencing legislation should provide that, subject to defined exceptions, the offender 

must be present during sentencing proceedings where the court intends to impose a 

sentence that: (a) deprives the offender of his or her liberty or places the offender in 

jeopardy of being deprived of his or her liberty; or (b) requires the offender to consent 

to conditions or give an undertaking. In the latter case, the presence of the offender is 

necessary to ensure that the court is in a position to obtain informed consent and to 

explain the conditions or undertaking and the consequences of breach.
1046

 

13.13 Drawing on the types of exceptions that are stipulated in other jurisdictions, the 

ALRC considers that one exception to the general rule should be where the physical 
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presence of the offender may jeopardise the safety of any person or the orderly conduct 

of proceedings. In such a case the court should make arrangements, where practicable, 

to enable the offender to participate by videolink or other similar method. 

13.14 In addition, federal offenders should not have to be present for the correction of 

‗slip‘ errors in sentencing, although they should be given an opportunity to be heard in 

relation to the correction of more substantive sentencing errors.
1047

 However, even in 

the latter case, offenders should not have to be present where they have been given an 

opportunity to be present at the correction hearing, they have consented to the 

correction being made in their absence, and the court has given its permission. 

Requiring the presence of an offender in these circumstances may unnecessarily delay 

the proceedings. 

13.15 As noted above, some state legislation does not require the presence of an 

offender at sentencing where a fine is to be imposed. For pragmatic reasons, the ALRC 

agrees that an offender should not be required to be present in these circumstances. 

Because the imposition of a fine neither deprives an offender of his or liberty nor 

requires consent or an undertaking, the ALRC‘s proposal has the practical effect of 

exempting cases where the court intends to impose a fine alone. 

Proposal 13-1 Federal sentencing legislation should provide that an 

offender must be present during sentencing proceedings where the court intends 

to impose a sentence that: (a) deprives the offender of his or her liberty or places 

the offender in jeopardy of being deprived of his or her liberty; or (b) requires 

the offender to consent to conditions or give an undertaking. 

Federal legislation may specify limited exceptions to this rule, such as: 

(i)  where the presence of the offender may jeopardise the safety of any 

person or the orderly conduct of the proceedings; 

(ii)  where the proceedings involve the correction of slip errors; or 

(iii) where the proceedings involve the correction of substantive sentencing 

errors, provided the offender has been given an opportunity to be present, 

has consented to the correction being made in his or her absence and the 

court has given its permission. 
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Legal representation 

Background 

13.16 Neither Part IB of the Crimes Act nor the sentencing legislation of the states and 

territories make provision for an offender to be legally represented at sentencing. The 

New Zealand Sentencing Act provides that, except in defined circumstances, a court 

may not impose a sentence of imprisonment on an offender who has not been legally 

represented ‗at the stage of the proceedings at which the offender was at risk of 

conviction‘. The prohibition does not apply if the court is satisfied that the offender 

was made aware of, and understood, his or her rights relating to legal representation 

and, having had an opportunity to exercise those rights, refused or failed to do so. 

Refusal or failure is made out where an offender refuses or fails to apply for legal aid, 

or unsuccessfully applies for it and does not engage legal representation by other 

means.
1048

 

13.17 In Dietrich v The Queen, the High Court dealt with the issue of legal 

representation at trial. The court held that a defendant does not have the right to be 

provided with legal representation at public expense. However, the common law 

recognises that a defendant has the right to a fair trial and that depending on the 

circumstances of the case, the absence of legal representation may mean that a 

defendant is unable to receive a fair trial.
1049

 In such cases the courts have a power to 

stay the criminal proceedings. Mason CJ and McHugh J expressed the view that: 

the desirability of an accused charged with a serious offence being represented is so 

great that we consider that the trial should proceed without representation for the 

accused in exceptional circumstances only. In all other cases of serious crimes, the 

remedy of an adjournment should be granted in order that representation can be 

obtained.1050 

13.18 Deane J said: 

There are circumstances in which a criminal trial will be relevantly fair 

notwithstanding that the accused is unrepresented. The most obvious category of case 

in which that is so is where an accused desires to be unrepresented or persistently 

neglects or refuses to take advantage of legal representation which is available … 

Another category of case in which that is so is where the accused has the financial 

means to engage legal representation but decides not to incur the expense. … Finally 

it is arguable that there are categories of criminal proceedings where inability to 

obtain legal representation would not have the effect that the trial of an accused 

person was an unfair one. For example, there is much to be said for the view that 

proceedings before a magistrate or judge, without a jury, for a non-serious offence … 

eg where there is no real threat of deprivation of personal liberty … would not be 

rendered inherently unfair by reason of inability to obtain full legal representation.1051 

ALRC’s views 

13.19 As stated above, a sentencing hearing should be conducted fairly because of the 

risk that an offender may be deprived of his or her liberty or have it curtailed in some 
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way. Depending on the circumstances, fairness may dictate that a federal offender not 

be sentenced in the absence of legal representation. 

13.20 The ALRC considers that the principles enunciated by the High Court in 

Dietrich v The Queen are applicable by analogy to sentencing. The ALRC is 

particularly attracted to the view expressed by Deane J that, where an offender does not 

face a threat of deprivation of personal liberty, the absence of legal representation is 

unlikely to render the process inherently unfair. 

13.21 Accordingly, the ALRC proposes that federal sentencing legislation should 

provide that, where a federal offender is not represented in a sentencing proceeding, 

the court should generally adjourn the proceeding to allow the offender a reasonable 

opportunity to obtain legal representation. However, the court may proceed without 

adjournment and may impose a sentence on a federal offender where: (a) the offender 

has refused or failed to exercise the right to legal representation in circumstances 

where the offender fully understands the right and the consequences of not exercising 

it; or (b) the court does not intend to impose, and does not impose, a sentence that 

would deprive the offender of his or her liberty or that would place the offender in 

jeopardy of being so deprived. 

13.22 As discussed above, the ALRC is of the view that an offender should be present 

at a sentencing hearing where the court intends to impose a sentence that attaches 

conditions requiring the offender to consent or to give an undertaking. However, the 

ALRC does not consider it essential for an offender to be legally represented when a 

court imposes such a sentence, unless the court imposes a suspended sentence. A 

suspended sentence usually requires an offender to undertake that he or she will 

comply with certain conditions but, unlike other orders for conditional release, it places 

the offender in jeopardy of losing his or her liberty. 

13.23 Under this scheme it would be possible, for example, for a court to discharge an 

offender without conviction, make an order of conditional release (other than a 

suspended sentence) or impose a fine or community service order, notwithstanding that 

the offender is not legally represented at the sentencing hearing. 

Proposal 13-2 Federal sentencing legislation should provide that, where a 

federal offender is not legally represented in a sentencing proceeding, the court 

should generally adjourn the proceeding to allow the offender a reasonable 

opportunity to obtain representation. However, the court may proceed without 

adjournment and may impose a sentence despite the absence of representation 

where: 
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(a) the offender has refused or failed to exercise the right to legal 

representation in circumstances where the offender fully understands the 

right and the consequences of not exercising it; or 

(b) the court does not intend to impose, and does not impose, a sentence that 

would deprive the offender of his or her liberty or place the offender in 

jeopardy of being deprived of his or her liberty. 

Explanation of sentence 

When sentencing a federal offender, should a court be required to explain to the 

offender the purposes and consequences of the sentence? In what circumstances, 

if any, should a court be able to delegate this function to others, and if so, to 

whom? [IP 29, Q 9–9] 

Background 

13.24 Distinct from the requirement to give reasons for sentencing decisions is the 

requirement that courts explain to offenders the meaning of the sentencing order 

imposed upon them.
1052

 

13.25 A number of provisions in Part IB of the Crimes Act include a requirement that 

the court explain or cause to be explained to the offender, in language likely to be 

understood by the person, the purposes and effects of imposing particular sentencing 

options, including the consequences of failing to comply with a sentence or order.
1053

 

Some state sentencing legislation also imposes a requirement that the court explain 

sentences,
1054

 or certain sentences,
1055

 or sentencing orders that attach conditions to 

which an offender is required to consent or that require an offender to give an 

undertaking.
1056

 Provision is also made in some overseas legislation for courts to 

explain to offenders the effects of any sentences they impose.
1057

 

13.26 Where offenders are not present in court, judges may cause an explanation to be 

given to the offender under s 16F of the Crimes Act. For example, in R v Carroll, the 

explanation was delegated to an appropriate officer of the Office of Corrections, who 

was directed to report in writing to the Registrar of Criminal Appeal that the 

explanation had been given.
1058

 In R v Wright, the Queensland Court of Appeal 

delegated the task of explaining the sentence to the offender‘s solicitor, who was 

directed to file an affidavit deposing to compliance.
1059
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Issues and problems 

Should an explanation be given and by whom? 

13.27 Some submissions and consultations supported the view that judicial officers 

should explain the sentences they impose because it is important that offenders 

understand the terms of their sentences.
1060

 The Law Society of South Australia 

submitted that: 

It is of paramount importance that the sentencing judge should explain to an offender 

the nature of any penalty/option which has been imposed, otherwise fixing a 

sentencing option is really meaningless if an offender does not understand what 

he/she must/must not do … 

There should also be an obligation on the Registrars of the Courts, when taking the 

offender‘s signature on any recognizance, bond or conditional release order, that the 

Registrar explain to the offender the nature of the document he/she is signing, as quite 

often these documents are framed in quite legalistic language.1061 

13.28 There was some opposition expressed to allowing a court to delegate the 

function of explaining a sentence.
1062

 The Commonwealth Director of Public 

Prosecutions (CDPP) submitted that: 

as a general rule, it may be appropriate that the legislation reflect the general principle 

that it is desirable that the Court explains the sentence to the offender, rather than this 

being delegated to another person.1063 

13.29 Some stakeholders said that, as a matter of practice, judicial officers do explain 

sentences;
1064

 while others noted that in their experience judicial officers generally 

delegate explanations.
1065

 One judicial officer stated that it was often difficult in 

practice to explain sentences due to time constraints, and expressed the view that a 

requirement for judicial officers to explain sentences would not be popular in busy 

courts of petty sessions.
1066

 The particular difficulties of explaining sentences in local 

courts with a high caseload were echoed in another consultation.
1067

 

Should the explanation be oral or written? 

13.30 Another issue that arises is whether explanations of sentence, if they are to be 

given, should be oral, written or both. Part IB of the Crimes Act does not explicitly 

require the giving of written explanations of sentence. 

13.31 In contrast, the sentencing legislation of the ACT provides that where a court is 

required to explain certain matters in relation to a sentence of imprisonment—

including a suspended sentence—the registrar of the court is to provide, or cause to be 

provided, to the offender or his or her legal representative a written record of those 

matters.
1068

 The proposed sentencing legislation of the ACT makes similar provision 

and states that a copy of the transcript of the oral explanation is an example of a written 

record of the explanation.
1069
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Quality of explanations 

13.32 In IP 29, the ALRC expressed its interest in hearing whether there have been 

any issues in relation to the quality of explanations given to offenders by third parties 

pursuant to a judicial direction under Part IB.
1070

 From views expressed in 

consultations and submissions, it appears that there are concerns about the quality of 

explanations of sentence given to offenders, but these are not limited to delegated 

explanations. 

13.33 Some federal offenders submitted that they did not receive an adequate 

explanation of the sentences imposed on them. One submitted that the Commonwealth 

‗bond‘ imposed upon him was not explained. He did not know when the bond would 

take effect and whether he was required to lodge money by way of security 

immediately or only in the event of breach.
1071

 Another federal offender stated that the 

judicial officer who sentenced him delegated to his barrister the task of explaining the 

recognizance release order imposed on him. He said that his barrister gave him 

incorrect information about the order.
1072

 

13.34 Other stakeholders stated that many offenders did not understand their 

sentences.
1073

 The Department of Justice Western Australia noted that its Sentence 

Information Unit routinely explained sentences to offenders in the absence of any 

judicial direction to do so.
1074

 The North Australian Aboriginal Legal Aid Service said 

that some magistrates give very detailed, technical explanations to indigenous 

offenders, who do not understand them.1075
 

13.35 However, the fact that offenders do not always understand their sentences does 

not necessarily mean that there is problem with the quality of explanations given. One 

judicial officer stated that offenders were often under considerable stress at sentencing, 

so they were not always receptive to a judicial explanation of the sentence, even if 

simple language was used and the explanation was done carefully.
1076

 The Northern 

Territory Legal Aid Commission also expressed the view that offenders were 

sometimes too anxious at the time of sentencing to understand any explanation given 

by the court, and that in such circumstances defence lawyers would also provide an 

explanation.
1077

 

What should be the content of the explanation? 

13.36 Part IB sets out some matters that must be covered in explaining certain 

sentences to offenders. These generally include the purposes and consequences of the 

sentence or order; whether it can be varied, discharged or revoked; and the 

consequences of failure to comply. Where a sentence of imprisonment with a non-

parole period is imposed, the court is required to explain the purposes and 

consequences of fixing the non-parole period. This is to include: an explanation of the 

fact that the sentence will entail a period of imprisonment not less than the non-parole 

period and, if a parole order is made, a period of service in the community; the fact that 

any release on parole will be subject to conditions; and the fact that the parole order 

may be amended or revoked.
1078
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13.37 The sentencing legislation of New South Wales and the proposed sentencing 

legislation of the ACT provides that when sentencing an offender to imprisonment the 

court must specify: 

 the day when the sentence commences ; and 

 the earliest day on which it appears that the offender will become entitled to be 

released from custody or eligible to be released on parole, having regard to the 

non-parole period and other sentences of imprisonment to which the offender is 

subject.
1079

 

ALRC’s views 

Should explanation be given, by whom and in what form? 

13.38 ALRC 44 recommended that the requirement that an explanation be given 

should attach to any kind of sentence imposed on federal offenders, and the ALRC 

remains of this view.
1080

 Explanations promote understanding and if federal offenders 

understand their sentences they are more likely to comply with them. In this regard, 

clear explanations are particularly important for federal offenders with a mental illness 

or intellectual disability,
1081

 or who come from culturally and linguistically diverse 

backgrounds.
1082

 In addition, federal offenders should be entitled to receive 

explanations of their sentences, given that sentences usually impinge on liberties they 

would otherwise enjoy, or impose obligations they would otherwise not be required to 

meet. 

13.39 The ALRC is of the view that where a federal offender is present in court it is 

incumbent on the court—as the body that exercises the authority of the state—to 

explain the sentence to the offender. An explanation of the conditions attached to a 

sentence or the consequences of non-compliance may have more impact on a federal 

offender when it emanates from a judicial officer than when it is given by a legal 

practitioner. Of course, legal practitioners may still have a role in supplementing or 

clarifying any explanation given by a court. A court should delegate the important task 

of explaining a sentence only where the offender is not present in court. In such 

circumstances, the court should consider whether it should make any order—such as 

requiring the filing of an affidavit of compliance—to satisfy itself that the explanation 

has been given. 

13.40 The court should give an oral explanation of the sentence at the time it is 

imposed, and provide a written record of the explanation within a period specified by 

law. An advantage of providing a federal offender with a written record of the 

explanation is that he or she will have it for continuing reference. Given the views 

expressed in consultations that offenders are often too stressed at sentencing to be 

receptive to an oral explanation, provision of a written record enables an offender to 
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refer to the explanation later. Even where offenders are unable to read English, 

provision of the written record may assist them in seeking translation of its contents. A 

copy of the transcript of the oral explanation should suffice as a written record of the 

explanation. 

Proposal 13-3 Federal sentencing legislation should provide that, when 

sentencing a federal offender who is present at the sentencing proceedings, the 

court must itself give to the offender: (a) an oral explanation of the sentence at 

the time of sentencing; and (b) a written record of the explanation within a 

period specified by law.  

When a federal offender is not present at the sentencing proceedings, the court 

may delegate the function of explaining the sentence and should consider 

whether it needs to make any order (for example, an order requiring an affidavit 

of compliance) to satisfy itself that the explanation has been given. 

Quality and content of explanation 

13.41 Sentencing orders can sometimes be technical and difficult to understand. That 

difficulty is compounded where the offender being sentenced is under stress or young; 

suffers a mental illness or intellectual disability; or comes from a culturally or 

linguistically diverse background. It is important that any explanation of the sentence 

by the court or its delegate is given in terms likely to be readily understood by the 

offender. This is consistent with the present position under Part IB of the Crimes 

Act.
1083

 

13.42 Part IB currently requires the court to explain the purpose and consequences of 

certain sentences. The ALRC considers ‗purpose‘ to be the wrong term if it means that 

a court is expected to explain the justification or philosophy underpinning the sentence, 

as opposed to explaining how the sentence will operate in practice. A federal offender 

is more likely to be interested in hearing about the practical effect of a sentence than its 

theoretical justification. 

13.43 The ALRC is of the view that the matters that should be addressed in an 

explanation of sentence are: 

 how the sentence will operate in practice, the consequences of the sentencing 

order, and whether the order may be varied or revoked; and 

 any conditions attached to the sentencing order and the consequences of breach. 

13.44 In addition, the ALRC believes that where a court sentences a federal offender 

to a sentence of imprisonment it is incumbent on the court to address specifically in its 

explanation a number of matters that affect how the sentence will operate in practice. 
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These matters are set out in Proposal 13–4. Some of these matters—such as explaining 

the non-parole period—are already the subject of requirements under Part IB.
1084

 

Others—such as informing the offender of the earliest date that he or she will become 

entitled to be released from custody or be eligible for parole—are not currently 

required to be addressed in explanations of sentence, but in the ALRC‘s view they 

should be. 

Proposal 13-4 Federal sentencing legislation should provide that in giving 

an explanation of sentence, the court or the court‘s delegate must address the 

following matters in language likely to be readily understood by the offender, in 

so far as they are relevant: 

(a) how the sentence will operate in practice, the consequences of the 

sentencing order, and whether the order may be varied or revoked; 

(b) any conditions attached to the sentencing order and the consequences of 

breach; and 

(c) where a sentence of imprisonment has been imposed: 

 (i) the date when the sentence starts and ends; 

 (ii) any time declared to have been served as credit for pre-sentence 

custody or detention; 

 (iii) whether the sentence is to be served concurrently, consecutively, 

or partially consecutively to any other sentence of imprisonment; 

 (iv) if a non-parole period is set—the non-parole period, when it starts 

and ends, whether release on parole will be subject to a decision of 

the Federal Parole Board, the fact that any release on parole will be 

subject to conditions, and the fact that the parole order may be 

amended or revoked; 

 (v) if a partly suspended sentence is imposed—when the suspended 

part of the sentence starts and ends; and 

 (vi) the earliest date the offender will become entitled to be released 

from custody or will be eligible to be released on parole. 
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Provision of sentencing orders 

Background 

13.45 Part IB of the Crimes Act requires the court to cause certain sentencing orders to 

be reduced to writing, and for a copy of those orders to be given to, or served on, 

federal offenders. The sentencing orders that are subject to these requirements are: 

conditional release orders where no conviction is recorded; conditional release orders 

where no sentence is passed; sentences of imprisonment where a recognizance release 

order is made; and sentencing orders available under state and territory laws—such as 

community service orders and periodic detention orders—that are picked up and 

applied to federal offenders under s 20AB.
1085

 State and territory sentencing legislation 

also makes provision for copies of certain sentencing orders to be provided to 

offenders.
1086

 

13.46 There is no requirement under Part IB that a federal offender be provided with a 

copy of an order sentencing him or her to imprisonment if a recognizance release order 

is not made. Accordingly, where a federal offender is sentenced to imprisonment and a 

non-parole period is set or the court declines to fix either a recognizance release order 

or a non-parole period, there is no requirement that a copy of the order be provided to 

the federal offender. In contrast, the proposed sentencing legislation of the ACT 

requires a court that sentences an offender to imprisonment to provide the offender 

with written notice of such an order—which is to include specified information about 

the sentence—as well as a copy of the order.
1087

 

ALRC’s views 

13.47 It is anomalous that Part IB requires a court to provide federal offenders with 

copies of certain sentencing orders—including orders of a non-custodial nature—but 

does not require a court to provide federal offenders with copies of orders of 

imprisonment where a recognizance release order is not made. 

13.48 In the ALRC‘s view, federal sentencing legislation should provide that, as soon 

as practicable after a court has made an order sentencing a federal offender to a term of 

imprisonment, the court should provide the offender with a copy of the order. The 

order should refer, where relevant, to the matters that a court is required to address in 

its explanation of sentence, which are listed in Proposal 13–4(c) above. 

Proposal 13-5 Federal sentencing legislation should provide that, as soon 

as practicable after a court makes an order sentencing a federal offender to a 

term of imprisonment, the court must provide the offender with a copy of the 

order. The order must set out the relevant matters listed in Proposal 13–4(c). 
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Fact-finding in sentencing 

What process should be used to determine the facts or opinions upon which a 

sentence for a federal offence is based, especially where they are disputed? Is 

there a legitimate role for ‗fact-bargaining‘ in this context? In what 

circumstances, if any, should the laws of evidence apply to federal sentencing 

hearings? [IP 29, Q 11–2] 

Background 

The decision maker 

13.49 It is for the trial judge or magistrate to ascertain the facts upon which a sentence 

is based. In indictable matters—if the facts implied in the jury‘s verdict are clear—the 

judge must accept the necessary implications and sentence the offender 

accordingly.
1088

 

13.50 Depending on their nature, aggravating circumstances are to be determined by 

either the jury or the judicial officer. Where an aggravating circumstance comprises an 

element of the offence charged, it should be alleged in the indictment and it is for the 

jury to decide whether the prosecution has proved its existence. Where an aggravating 

circumstance is only a sentencing factor, it is for the judicial officer to determine its 

existence. Aggravating circumstances that affect the maximum sentence but are not an 

element of the offence must be alleged in the indictment and determined by a jury. An 

example of this is the quantity of narcotics in relation to illegal importation and 

possession offences.
1089

 

Process of fact-finding 

13.51 Where there has been a summary conviction following a hearing or a conviction 

on indictment following a jury trial, the court will ordinarily be informed about what 

the offender did from the evidence tendered and adduced at the hearing or the trial.
1090

 

However, many matters that are relevant to sentencing are not implied by a jury 

verdict. 

13.52 Where an offender pleads guilty (which is in the vast majority of cases), the 

facts are less well known to the court. A plea of guilty amounts to an admission of all 

the essential facts necessary to constitute the offence with which the offender is 

charged. However, it does not amount to an admission of any aggravating 

circumstances that the prosecution may allege, unless those aggravating matters are an 

element of the offence; nor does it amount to an admission of the consequences and 

impact of the offence.
1091
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13.53 The prosecution and defence can enlarge upon the facts implied by a guilty plea 

by engaging in ‗fact-bargaining‘. A common mode of such bargaining is to prepare an 

agreed statement of facts.
1092

 

13.54 An offender often has exclusive knowledge of the existence of mitigating factors 

that may be relevant to sentencing. These factors are often initially presented in an 

unsworn form, either by the offender or his or her counsel, and it is common practice 

for a court to accept statements by the offender‘s counsel from the bar table. Where 

facts are disputed, the parties may choose to apply for a direction to apply the laws of 

evidence in order that the facts may be ascertained. 

Laws of evidence 

13.55 The Evidence Act 1995 (Cth) applies in all federal courts and in courts in the 

ACT.
1093

 New South Wales, Tasmania and Norfolk Island have passed mirror 

legislation, which is substantially the same as the Commonwealth Act but is not 

identical.
1094

 The Commonwealth legislation and the mirror legislation are often 

referred to as the ‗uniform Evidence Acts‘. In 2004, the Victorian Government 

announced its intention to implement legislation consistent with the uniform Evidence 

Acts.
1095

 

13.56 Section 4(2) of the uniform Evidence Acts provides that the Acts apply to 

sentencing proceedings only if the court directs that the law of evidence applies either 

generally or in relation to specified matters.
1096

 The court must make such a direction if 

it considers it appropriate in the interests of justice, or if a party to the proceedings 

applies for such a direction and the court is of the view that proof of that fact is or will 

be significant in determining sentence.
1097

 

13.57 In Weininger v The Queen, the High Court considered s 16A of the Crimes Act, 

which requires the court to take into account in sentencing a list of specified matters so 

far as ‗they are relevant and known to the court‘.
1098

 The High Court stated that the use 

of the phrase ‗known to the court‘ as distinct from a phrase such as ‗proved in 

evidence‘ meant that it was not to be construed as imposing a universal requirement 

that matters presented in sentencing hearings be formally proved or admitted. The 

section had been enacted against a background of long established procedures in 

sentencing hearings in which much of the material placed before a sentencing judge 

was not proved by admissible evidence.
1099

 The High Court agreed with the Victorian 

Court of Appeal in R v Storey that it was important to avoid introducing ‗excessive 

subtlety and refinement‘ to the task of sentencing.
1100

 

Issues and problems 

Application of the laws of evidence 

13.58 One federal offender supported the laws of evidence applying in federal 

sentencing hearings.
1101

 However, both prosecutors and defence lawyers expressed the 

view that it would not be appropriate to apply the rules of evidence generally to 

sentencing proceedings because it would introduce unnecessary delay and 
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complexity.
1102

 It was said that if every fact had to be formally proved the sentencing 

process would grind to a halt.
1103

 The CDPP submitted that: 

as a general rule, the sentencing process should remain flexible and straightforward. It 

would be undesirable to introduce a legislative regime which obliged Courts to 

undertake extensive fact-finding or consideration of extrinsic material in every case. 

… 

if it is necessary for evidence to be brought to prove a particular matter, appropriate 

mechanisms should be in place. However, the CDPP is of the opinion that it is 

important that sentencing remain a relatively simple procedure, with a view to 

streamlining the criminal justice process. …  

it is appropriate that the Court be entitled to rely on the facts alleged by the 

prosecutor, except in circumstances where there is a matter in dispute.1104 

13.59 One judicial officer stated that, in her experience, disputed facts in sentencing 

were rare but when such a dispute arose it was suitably resolved by the application of 

the laws of evidence.
1105

 However, the view was also expressed that disputed facts are 

becoming more common in federal sentencing proceedings and will tend to arise more 

frequently because of the new fault provisions in the Criminal Code 1995 (Cth).
1106

 

Fact-bargaining 

13.60 Defence practitioners expressed support for the process of fact-bargaining—for 

example by the use of agreed statements of facts—on the basis that it saved time and 

minimised the need to call offenders to give evidence.
1107

 They also stated that the 

CDPP was amenable to negotiating agreed statements of facts. Support was also 

expressed for the practice of separately documenting disputed facts.
1108

 

ALRC’s views 

Application of the laws of evidence 

13.61 The ALRC believes that no change is warranted to the law in this area. No 

specific concerns were identified in consultations and submissions about the limited 

circumstances in which the laws of evidence may apply in sentencing. The law already 

provides an important safeguard by enabling a court to apply the laws of evidence 

where it considers it appropriate in the interests of justice, or where proof of a disputed 

fact is significant in determining sentence. 

13.62 To impose a requirement that facts relevant to sentencing be proved only by 

admissible evidence would transform sentencing into an adversarial process, increase 

cost and delay, and tend to exclude some information that may be useful in sentencing, 

such as material in pre-sentence reports.
1109
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Fact-bargaining 

13.63 The ALRC is of the view that the practice of allowing parties to sentencing 

proceedings to identify and document the facts on which they agree is appropriate and 

promotes the efficient disposal of those proceedings. In this regard, it is noteworthy 

that the uniform Evidence Acts regulate the process by which facts are to be agreed.
1110

 

13.64 Equally, it is appropriate for the parties to identify the facts on which they do 

not agree, and to decide whether any of those disputed facts are of sufficient 

significance to warrant the application of the laws of evidence. 

13.65 No specific problems were identified in consultations and submissions in 

relation to the practice of fact-bargaining and the ALRC does not make any proposal in 

this regard. 

Burden and standard of proof 

Whose responsibility is it to raise and prove the facts upon which a sentence for 

a federal offence is based? What standard of proof should apply to determining 

those facts, and in what circumstances should the standard of proof vary? [IP 29, 

Q 11–3]. 

Background 

13.66 The persuasive (or legal) burden of proof refers to the duty of a party to 

persuade the trier of fact of the truth of particular propositions. The evidential burden 

of proof refers to a party‘s duty to lead sufficient evidence for the court to call upon the 

other party to respond.
1111

 

13.67 The standard of proof refers to the degree of rational certainty or probability that 

must be met before a court accepts that facts have been proved.
1112

 Standards of proof 

include the criminal standard of ‗beyond reasonable doubt‘ and the less onerous civil 

standard of ‗on the balance of probabilities‘. The degree of satisfaction that is called 

for under the civil standard of proof may vary according to the gravity of the fact to be 

proved.
1113

 

13.68 Federal legislation sets out the applicable standards of proof to be applied in 

criminal
1114

 and civil proceedings,
1115

 respectively. 

Criminal trial 

13.69 In a criminal trial, the prosecution bears the persuasive burden of proving each 

element of an offence, and the standard of proof is ‗beyond reasonable doubt‘.
1116

 

However, the prosecution need not prove every fact alleged beyond reasonable doubt. 

There may be situations where an evidential burden falls on the accused to lead 
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evidence to raise a reasonable doubt about the prosecution‘s case or to have an issue 

considered at all.
1117

 

Burden of proof in sentencing 

13.70 In R v Storey, the Victorian Court of Appeal said that there was no burden of 

proof in sentencing.
1118

 That decision was approved by the High Court in R v 

Olbrich,
1119

 which stated that references to burden of proof in sentencing could 

mislead. However, it accepted that if the prosecution wished to have the court take a 

matter into account it was for the prosecution to bring that matter to the attention of the 

court and, if necessary, call evidence in relation to it. Similarly, if the offender wished 

to bring a matter to the attention of the court, it was for him or her to do so and, if 

necessary, call evidence about it. It would not be necessary to call evidence if the 

parties agreed to the asserted fact or if the court was prepared to act on the 

assertion.
1120

 

Standard of proof in sentencing 

13.71 Part IB is silent on the standard of proof in federal sentencing. In R v Olbrich
1121

 

and Weininger v The Queen,
1122

 the High Court approved the formulation of the 

standard of proof expressed by the Victorian Court of Appeal in R v Storey: 

the judge may not take facts into account in a way that is adverse to the interests of 

the accused unless those facts have been established beyond reasonable doubt but if 

there are circumstances which the judge proposes to take into account in favour of the 

accused it is enough if those circumstances are proved on the balance of 

probabilities.1123 

13.72 The practical effect of this rule is that where neither the prosecution nor the 

defence meet the relevant standard of proof on an issue, the court must ignore that 

issue altogether in determining sentence. The High Court stated that a judge who is not 

satisfied of a matter urged in a plea on behalf of an offender is not bound to accept the 

accuracy of the offender‘s contention even if the prosecution does not prove the 

contrary beyond reasonable doubt.
1124

 

13.73 There is precedent for the standard of proof in sentencing to be given statutory 

expression. The Evidence Act 1977 (Qld) provides that a judicial officer may act on an 

allegation of fact that is not admitted or is challenged if satisfied on the balance of 

probabilities that the allegation is true—with the degree of satisfaction varying 

according to the adverse consequences of finding the allegation to be true.
1125

 

13.74 Queensland and Northern Territory sentencing legislation provides that a court 

may make a finding that an offender is a serious danger to the community only if it is 

satisfied to a high degree of probability.
1126

 Victorian sentencing legislation also has 

specific provisions in relation to the standard of proof. For example, a court may 
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impose an indefinite sentence on an offender in respect of a serious offence only if it is 

satisfied, to a high degree of probability, that the offender is a serious danger to the 

community.
1127

 Western Australian sentencing legislation provides that in deciding 

matters in connection with the making of a reparation order, the standard of proof is 

proof on the balance of probabilities.
1128

 

13.75 The sentencing legislation of New Zealand sets out the facts that may be 

accepted by a court in sentencing; and the procedure to be followed where there is a 

disputed fact. It provides that the prosecution must prove disputed aggravating facts 

and negate certain disputed mitigating facts raised by the defence beyond reasonable 

doubt, and that the offender must prove, on the balance of probabilities, any disputed 

mitigating fact that is not related to the nature of the offence or the offender‘s part in 

the offence.
1129

 

Issues and problems 

13.76 There was no suggestion in consultations and submissions that the standard of 

proof in sentencing established at common law needs to be amended, or that judicial 

pronouncements in relation to the burden of proof were problematic. 

13.77 However, the issue arose as to whether there should be a legislative statement of 

the standard of proof that is to apply in sentencing. Views in consultations and 

submissions were divided on this issue. There was some support for the standard of 

proof, adopted by the High Court in R v Olbrich, to be set out in legislation.
1130

 One 

prosecutor expressed the view that a legislative restatement of the common law 

principles would be helpful because some lower courts adopted the practice of 

requiring the prosecution to disprove any facts that it disputed.
1131

 However, the view 

was also expressed that legislative provisions in this area were unnecessary.
1132

 

ALRC’s views 

13.78 The ALRC believes that federal sentencing legislation should expressly adopt 

the common law rules in relation to the standard of proof in sentencing. Federal 

legislation already sets out the applicable standard of proof to be applied in criminal 

proceedings, notwithstanding that the standard of proof beyond reasonable doubt is 

well established at common law.
1133

 It would be consistent for federal legislation to set 

out the applicable standard of proof in sentencing proceedings. There is also precedent 

in other jurisdictions for legislation to set out the standard of proof in sentencing. 

13.79 A further advantage of codifying the standard of proof arises from the fact that 

the Evidence Act 1977 (Qld) is not consistent with the common law. As noted above, 

the Queensland provision does not require a fact that is adverse to the interests of the 

offender to be proved beyond reasonable doubt, and this may cause confusion in 

sentencing federal offenders in that state. Legislative restatement of the common law 

principles would promote clarity of approach in this respect. 
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13.80 As discussed in Chapter 8, the ALRC is of the view that federal sentencing 

legislation should enable a court, when sentencing a federal offender, to make ancillary 

orders of restitution or compensation. It is consistent with the civil nature of these 

orders that the standard of proof is the civil standard, notwithstanding that they are 

made in the context of criminal proceedings. The Law Reform Committee of the 

Parliament of Victoria has also expressed the view that it is appropriate that reparation 

applications be determined in accordance with the civil standard of proof.
1134

 The 

ALRC considers that federal sentencing legislation should also provide that, in 

deciding matters in connection with the making of a restitution or compensation order, 

the standard of proof is the balance of probabilities. 

Proposal 13-6 Federal sentencing legislation should restate the common 

law rules in relation to the standard of proof in sentencing. In particular, in 

sentencing a federal offender: 

(a) a court is not to take into account a fact that is adverse to the interests of 

the offender unless it is satisfied that the fact has been proved beyond 

reasonable doubt; and 

(b) a court may take into account a fact that is favourable to the interests of 

the offender if it is satisfied that the fact has been proved on the balance 

of probabilities. 

Proposal 13-7 Federal sentencing legislation should provide that in 

deciding matters in connection with the making of an ancillary order for 

restitution or compensation, the standard of proof is the balance of probabilities. 

Role of the jury in sentencing 

Should juries have a greater role in the sentencing of federal offenders? For 

example, should juries be involved in determining any of the facts upon which a 

sentence for a federal offence is based, or be required to clarify or specify the 

facts upon which a conviction is based? If so, what procedures should be 

adopted for this purpose? [IP 29, Q 11–4] 

Background 

13.81 Section 80 of the Australian Constitution requires that ‗the trial on indictment of 

any offence against the law of the Commonwealth shall be by jury‘. Juries have no role 
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to play in the adjudication of summary offences. Similarly, where there is a plea of 

guilty, there is no occasion to empanel a jury because there is no function for the jury 

to perform.
1135

 

13.82 The role of a jury in a trial on indictment is to decide the facts of a case and to 

determine whether or not a defendant is guilty of the offence beyond reasonable doubt. 

The jury has no direct role in the sentencing hearing.
1136

 However, where the facts 

implied in a verdict are clear, the sentence passed must not conflict with the jury‘s 

verdict.
1137

 Further, a jury may make recommendations for leniency or mercy, which 

are to be treated ‗with respect and careful attention‘ but are not binding on the 

court.
1138

 

13.83 In the United States, juries have a greater role to play in sentencing. The United 

States Code makes provision for separate sentencing hearings, to be conducted before 

the jury that determined the defendant‘s guilt, to determine whether a federal death 

sentence is justified.
1139

 Jury sentencing is used in the determination of death penalty 

cases in American states that have capital punishment.
1140

 In addition, in Arkansas, 

Kentucky, Missouri, Oklahoma, Texas and Virginia juries impose sentences in non-

capital cases. Trial judges in Kentucky, Virginia and Arkansas have the power to 

reduce a jury‘s sentence but not to raise it unless it fails to comply with mandatory 

minimum sentencing statutes.
1141

 

Issues and problems 

13.84 An issue arises as to whether juries should play a greater role in sentencing 

federal offenders, for example, by determining the sentence to be passed; clarifying the 

factual basis of a verdict;
1142

 or otherwise determining the facts upon which a sentence 

is to be based. 

13.85 In 1973, the Criminal Law and Penal Methods Reform Committee of South 

Australia, chaired by the Hon Justice Mitchell (the Mitchell Committee), concluded 

that there was no merit in the suggestion that a jury should impose a sentence. 

It is unfair to the jury because it places upon them responsibility for the decision of a 

complex question in an area in which, apart from the occasional individual exception 

perhaps, they have neither experience nor expertise. The weight of this responsibility 

is not lessened by the fact that the liberty of an individual is at stake.1143 

13.86 The Mitchell Committee noted that a jury sentence would either have to follow 

immediately after a verdict without benefit of a pre-sentence report, or the jury would 

have to be reconvened at a later time for the purposes of sentencing, and that there 

were obvious disadvantages with either course of action. It also noted that because 

sentencing by juries would not arise in summary matters 

jury sentencing would mean … that in the very area where experience and expertise is 

at a premium, which is sentencing for more serious offences, the sentencing function 

is removed to a discontinuous and non-expert body.1144 
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13.87 In January 2005, Spigelman CJ suggested that consideration be given to a 

system in which judges consult with juries about sentencing, after evidence and 

submissions on sentence and prior to the determination of sentence. The consultations 

would take place in camera, and would be protected by secrecy provisions: 

A process of consultation can improve both the jury decision-making process and the 

judicial sentencing process, as well as enhancing public confidence in the 

administration of the criminal justice system. …  

many of the matters that arise for determination in the sentencing process are such 

that, in my opinion, judges would welcome assistance from a spectrum of opinion 

reflecting a diversity of experience. …  

Furthermore, there are occasions when the judge has to make assumptions about the 

jury‘s reasoning process. … it will assist the sentencing exercise for the judge to 

understand why the verdict was as it was.1145 

13.88 The New South Wales Law Reform Commission is currently conducting an 

inquiry into ‗whether or not a judge in a criminal trial, might, following a finding of 

guilt, and consistent with the final decision remaining with the judge, consult with the 

jury on aspects of sentencing‘.
1146

 

13.89 The New South Wales Law Society has expressed opposition to Spigelman CJ‘s 

proposal on the basis that: 

 sentencing is too complex and specialised a task to be undertaken by jurors and 

that it would be too costly and time-consuming to educate juries about 

sentencing law;  

 it may lead to greater inconsistencies in sentencing;  

 it could compromise a jury‘s adjudication on guilt; 

 the proposed in camera consultations are a denial of natural justice; 

 it would represent an intrusion into the secrecy of the jury‘s deliberations;  

 it would increase the already onerous burden placed on jurors in determining 

guilt;  

 it would impose extra costs and further delays in the criminal justice system 

because jurors would need to be recalled for sentencing; and 

 there was a risk that in the period between determination of guilt and sentencing, 

jurors may be affected by external influences.
1147
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13.90 The majority of stakeholders expressed opposition to extending the role of the 

jury in sentencing on the grounds that it was neither desirable nor practical, and would 

complicate the sentencing process with no determinable benefit.
1148

 Specific concerns 

that were identified included: that jurors‘ lack knowledge about sentencing options and 

comparative sentences; that jury involvement would increase inconsistency in 

sentencing; and that it would place an extra burden on jurors, requiring them to serve 

for longer periods of time. One federal offender submitted: 

I do not believe there is any role for the jury on the matter of sentencing. Their task is 

already difficult as finders of fact in complex federal cases and it would merely 

compound errors to give them a role in sentencing.1149 

13.91 The CDPP submitted that: 

the process of sentencing involves a careful consideration of a range of matters which 

are not limited to fact-finding. They rightly include the offender‘s personal 

circumstances and previous history, the circumstances of the offence, the culpability 

of the offender and comparative sentences. In the view of the CDPP, sentencing is 

best conducted by judicial officers who have had extensive experience in synthesising 

all of the relevant facts and circumstances in imposing the appropriate sentence.1150 

13.92 One legal practitioner expressed the view that if the jury were to have any role it 

could be to make determinations about certain facts. However, he noted that this could 

present difficulties where the jury made a finding of fact that was inconsistent with its 

guilty verdict.
1151

 

ALRC’s views 

13.93 The ALRC is of the preliminary view that it is neither necessary nor desirable to 

expand the role of the jury in federal sentencing proceedings. This view takes into 

account the many concerns that have been identified in connection with jury 

sentencing—the difficulties arising from the fact that a jury would need to be recalled 

some time after a verdict has been entered; the jurors‘ lack of expertise in sentencing; 

the potential for greater inconsistencies in sentencing; increased cost and delay in 

sentencing; and the fact that in camera consultations between judges and juries 

contradict the principles of natural justice. 

13.94 The ALRC remains of the view that it tentatively expressed in its previous 

inquiry into sentencing, namely, that even where there is a need to clarify the factual 

basis of a verdict, the jury‘s role should not be expanded beyond the determination of 

guilt.
1152

 Substantial difficulties may arise if the jury‘s answer to a judge‘s question 

was inaccurate or inconsistent with the verdict reached. 
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Introduction 

What information should be available to the court before a sentence for a federal 

offence is passed, and how should that information be obtained and presented? 

Should federal legislation make express provision for victim impact statements 

and pre-sentence reports? [IP 29, Q11–1] 

14.1 A range of information may be relevant to a court in passing sentence. This 

includes information relevant to sentencing factors;
1153

 information relevant to factors 

affecting the administration of the federal criminal justice system;
1154

 information 

about the time an offender has spent in pre-sentence custody or detention;
1155

 and 

comparative sentencing statistics.
1156

 

14.2 This chapter focuses on two methods of presenting information to a judicial 

officer prior to the imposition of a federal sentence, namely, victim impact statements 

and pre-sentence reports. 
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Victim impact statements 

Background 

14.3 As discussed in Chapter 6, one sentencing factor that is of increasing relevance 

in sentencing federal offenders is the impact of the offence on any victim. New federal 

offences such as sexual servitude, child sex tourism and terrorism offences depart from 

the traditional subject matter of federal offences. While many traditional federal 

offences are often considered to be victimless—in the sense that the injury is not to an 

identifiable individual but to the Commonwealth as a polity—many newer offences 

may affect individuals directly. 

14.4 A victim impact statement is one way of informing a court about the harm, loss 

or injury suffered by a victim as a result of the offence that is the subject of the 

sentencing proceedings. 

14.5 The United Nations Declaration of Basic Principles of Justice for Victims of 

Crime and Abuse of Power provides that: 

The responsiveness of judicial and administrative processes to the needs of victims 

should be facilitated by: …  

(b) Allowing the views and concerns of victims to be presented and considered at 

appropriate stages of the proceedings where their personal interests are affected, 

without prejudice to the accused and consistent with the relevant national criminal 

justice system.1157 

14.6 Part IB of the Crimes Act 1914 (Cth) does not make provision for victim impact 

statements. Professors Richard Fox and Arie Freiberg have expressed the view that 

because the Commonwealth has not entered this field, state courts exercising federal 

jurisdiction are subject to the obligations imposed by ss 68(1) and 79 of the Judiciary 

Act 1903 (Cth) to apply to federal prosecutions the same state and territory procedural 

laws that they apply in state or territory prosecutions.
1158

 They have also expressed the 

view that provisions in relation to victim impact statements are matters of sentencing 

procedure and are therefore picked up and applied in the sentencing of federal 

offenders.
1159

 

14.7 However, practitioners have noted that it is not always clear whether particular 

sentencing provisions can be categorised as ‗procedural‘, such that they are picked up 

and applied in the sentencing of federal offenders. The question of whether s 68 of the 

Judiciary Act picks up and applies particular state and territory provisions to the 

sentencing of federal offenders often has to be tested on a case-by-case basis.
1160

 

14.8 All states and territories, except Queensland,
1161

 have legislative provisions or 

court rules governing the use of victim impact statements.
1162

 There are a number of 

differences between state and territory laws concerning the availability, content, form 

and use of victim impact statements. These differences are addressed below. Other 

countries also allow victim impact statements to be presented at sentencing.
1163

 In the 
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United States, federal district courts are required to permit victims of crime to speak or 

submit information about the sentence.
1164

 

Issues and problems 

Should victim impact statements be available in federal sentencing? 

14.9 The literature about victim impact statements points to the benefits to the victim 

in terms of catharsis, vindication, healing, restoration and being granted a voice in 

relation to the sentencing hearing.
1165

 Arguments in favour of the use of victim impact 

statements include that they may: reduce the perception of the victim‘s alienation in the 

criminal justice process; assist in making sentencing more transparent and more 

reflective of the community‘s response to crime; and promote the rehabilitation of 

defendants by confronting them with the impact of their offending behaviour.
1166

 

14.10 Problems with victim impact statements include that they can: raise a victim‘s 

expectations about sentence, which may not be fulfilled; expose offenders to 

unfounded allegations by victims;
1167

 lead sentencers to give disproportionate weight to 

the impact of a crime on a victim, to the detriment of other relevant considerations;
1168

 

and skew an otherwise objective and dispassionate process by the introduction of 

emotional and possibly vengeful content.
1169

 

14.11 In 1988, the Victorian Sentencing Committee noted that if victim impact 

statements were introduced and were not made compulsory in every case, disparity 

could arise in the sentencing process: more severe sentences might be imposed in cases 

where victim impact statements were available than in cases where they were not, even 

if the culpability of the offender were the same.
1170

 Victim impact statements may also 

result in inconsistent sentences where one victim asserts greater psychological harm 

than another more robust victim.
1171

 

14.12 A 1994 study into the effect of victim impact statements on sentencing in South 

Australia noted that: 

prosecutors and judges stated that the information provided in VIS was highly 

variable in quality and often was not adequately followed up or updated … All groups 

believed that VIS have not led to court delays, additional expenses or mini trials on 

VIS content. Many of those interviewed actually suggested that VIS save court time. 

Judges and prosecutors felt that only rarely did VIS contain exaggerations or 

inappropriate remarks. Defence lawyers stated that they were often suspicious of 

material relating to the emotional harm suffered by victims; however, they rarely 

challenged VIS because of the damaging effect a cross-examination of the victim 

might have on sentencing. 

One-third of the judges interviewed stated that VIS were important for sentencing; a 

third thought that the VIS itself was not very important; and the remaining judges 

were of the view that the VIS were only important in some cases, in particular, 

offences against the person and cases in which the defendant pleaded guilty. Most 
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professionals believed that VIS have not increased the severity of sentencing. … Most 

judges did not believe that VIS have lead to sentencing disparity.1172 

14.13 Stakeholders expressed support in consultations and submissions for victim 

impact statements to be used in federal sentencing proceedings where the 

circumstances of a particular matter indicated a need to do so, provided that the 

procedures for their use were properly regulated.
1173

 Victim Support Services Inc 

expressed the view that the opportunity for a victim to make a victim impact statement 

was an important part of the recognition of the victim‘s rights.
1174

 However, one 

federal offender expressed the view that victim impact statements ‗are more a political 

feel good tool rather than a valid constructive mechanism to assist in sentencing‘.
1175

 

14.14 The Australian Securities and Investments Commission (ASIC) submitted that: 

[Corporate] crimes often have a large number of victims, some of whom may have 

suffered a little and others who have suffered a substantial loss. ASIC often 

prosecutes matters where a vulnerable group is the specific target of offenders, such 

as retirees, the elderly, those who are socially disadvantaged, or a particular ethnic 

community. It would be desirable for some mechanism to be in place to allow 

information to be presented to a court where appropriate, on behalf of such victims. 

Some ways in which this information could be presented are by way of submissions, a 

general statement or expert evidence, such as from a psychiatrist or social worker who 

can attest to the impact of the offence on the affected group.1176 

In what circumstances should victim impact statements be able to be used? 

14.15 If it is accepted that victim impact statements have a role to play in federal 

sentencing, the issue arises as to whether they should be available for all federal 

offences—summary and indictable—and irrespective of the type of injury, loss or 

damage suffered by any victim. 

14.16 There is disparity between state and territory legislation in relation to the types 

of offences for which a victim impact statement may be made. Some legislation applies 

only in relation to indictable offences,
1177

 and others to offences punishable by a 

certain period of imprisonment.
1178

 

14.17 Another problem is that the provisions regulating victim impact statements in 

New South Wales apply only in relation to certain offences that result in death, actual 

physical bodily harm, actual or threatened violence or an act of sexual assault.
1179

 

Primary victims may give particulars in a statement of any ‗personal harm‘ that they 

have suffered as a direct result of the offence.
1180

 ‗Personal harm‘ is defined as ‗actual 

physical bodily harm, mental illness or nervous shock.‘
1181

 The provisions do not cover 

economic loss, which is a type of loss suffered by some victims of federal offences, 

such as corporations law offences. In contrast, ‗harm‘ is defined broadly in the 

provisions regulating victim impact statements in some other jurisdictions, and 

specifically includes economic loss.
1182
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14.18 Some provisions that permit economic loss to be the subject of a victim impact 

statement allow the statement to be made only by a natural person.
1183

 However, a 

corporation can suffer economic loss as a result of certain federal offences. In this 

regard, the sentencing legislation of Victoria expressly allows a victim impact 

statement to be made by a person on behalf of a victim that is not an individual.
1184

 

14.19 There is also disparity between state and territory legislation about the scope of 

the term ‗victim‘. While all jurisdictions that have provisions regulating victim impact 

statements apply those provisions to a primary victim, some also apply them to family 

or dependants of a victim where the victim has died as a result of the offence.
1185

 

However, the New South Wales Court of Criminal Appeal has ruled that victim impact 

statements are irrelevant to the sentencing of an offender in matters involving the death 

of the primary victim because 

the idea that it is more serious or more culpable to kill someone who has or is 

surrounded by a loving and grieving family than someone who is alone is offensive to 

our notions of equality before the law.1186 

14.20 The proposed sentencing legislation of the ACT significantly expands the scope 

of persons who can make a victim impact statement to include parents, close family 

members, carers of victims and people in an intimate relationship with the victim.
1187

 

14.21 The Law Society of South Australia submitted that ‗all persons directly affected 

by any Commonwealth offence should be able, if they choose, to provide a victim 

impact statement to the sentencing court‘.
1188

 

Should victims be allowed to express opinions about the sentence? 

14.22 In Australia, a victim‘s desire for retribution, or a victim‘s opinion about what is 

an appropriate sentence for the offender, are generally considered to be illegitimate 

considerations in sentencing.
1189

 One state sentencing Act expressly prohibits a victim 

impact statement from addressing the way in which or the extent to which an offender 

ought to be sentenced.
1190

 However, the sentencing legislation of the Northern 

Territory expressly provides that a victim impact statement may contain a statement as 

to the victim‘s wishes in respect of the sentencing order to be made by the court,
1191

 

and the New South Wales legislation does not prevent a court from considering a 

victim impact statement given by a family victim ‗in connection with the determination 

of punishment for the offence‘ if it considers it appropriate to do so.
1192

 

14.23 The Law Society of South Australia submitted that victims should not be 

permitted to express personal opinions on the appropriate sentence.
1193
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What provision should be made to protect offenders? 

14.24 One concern that has been identified is that victim impact statements can expose 

offenders to unfounded allegations by a victim. The view was also expressed in 

consultations that victim impact statements have the potential to be highly prejudicial, 

vitriolic and unbalanced.
1194

 

14.25 Some state and territory legislation makes provision for the victim to be cross-

examined in relation to the contents of a statement,
1195

 or expressly grants the court the 

power to rule as inadmissible the whole or any part of a victim impact statement.
1196

 

New South Wales legislation also prohibits a victim impact statement from containing 

anything that is ‗offensive, threatening, intimidating or harassing‘.
1197

 

14.26 Some support was expressed in consultations and submissions for the maker of 

the statement to be called to give sworn evidence if required by the offender.
1198

 

However, one practitioner expressed the view that even where the defence is allowed 

to cross-examine a victim on a victim impact statement, it would hesitate to do so 

because it risks making the defendant appear unremorseful.
1199

 Victims Support 

Service Inc opposed the cross-examination of victims in relation to their statements on 

the basis that it would be tantamount to disenfranchising victims of their personal 

opinions about the impact of the offence.
1200

 Support was also expressed for prior 

scrutiny by the defence and the court of written victim impact statements for improper 

or irrelevant content.
1201

 

Can inferences be drawn from the absence of a victim impact statement? 

14.27 Some state and territory legislation provides that no inferences are to be drawn 

about the harm suffered from the fact that a victim has chosen not to make an impact 

statement.
1202

 Queensland Legal Aid noted that sometimes appeal courts draw the 

inference that because no victim impact statement was tendered the victim did not 

suffer terrible adverse consequences.
1203

 

What form should victim impact statements take, and should they be served? 

14.28 The states and territories differ about whether a victim may give a statement in 

written or oral form. A victim impact statement must be in writing in New South 

Wales, South Australia and Tasmania
1204

 but can be presented orally in Western 

Australia and the Northern Territory.
1205

 Where a statement is in written form, some 

jurisdictions allow the statement to be read aloud in court.
1206

 In South Australia, a 

child or young person who is a victim of an offence may present particulars of the 

impact of an offence by writing, drawing, telling a story or writing a poem.
1207

 

14.29 Victim impact statements in New South Wales are unsigned and unsworn 

documents.
1208

 The New South Wales Law Reform Commission has made various 

recommendations in relation to the form and presentation of victim impact statements, 

including that they be signed or otherwise acknowledged as accurate by their authors 

before the court receives them.
1209

 The practice in South Australia of having police 
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officers prepare victim impact statements, which are not signed or acknowledged by 

the victim, has been criticised by the South Australian Court of Criminal Appeal.
1210

 

14.30 Some state and territory provisions require victim impact statements to be 

served on the parties to the proceedings,
1211

 or the defence,
1212

 or the prosecution.
1213

 

Where the statement is required to be served on the defence, only the Victorian 

provision states that this must be done a reasonable time before sentencing is to take 

place.
1214

 The New South Wales and Western Australian provisions allow the court to 

make a victim impact statement available to the parties on such conditions as it thinks 

fit, including preventing the offender from retaining copies of the statement.
1215

 

14.31 Stakeholders expressed support for a requirement that victim impact statements 

be provided to the offender and the court in a timely fashion. Victorian and Queensland 

practitioners stated that victim impact statements were often served late or provided at 

the bar table, and this could disadvantage offenders.
1216

 

Options for reform 

14.32 One option for reform is for federal law to make provision for victim impact 

statements that would replace existing state and territory provisions in relation to 

federal offences, and introduce a comprehensive and self-contained scheme in relation 

to these offences. 

14.33 Stakeholders expressed support for federal provision for victim impact 

statements on the basis that it would promote a uniform approach in the federal 

context, given existing disparities in state and territory provisions;
1217

 and that it would 

be useful in relation to offences where the victim was outside the jurisdiction.
1218

 

Victim Support Service Inc expressed the view that it was necessary to have federal 

provisions in this area, having regard to the benefits that victim impact statements 

provide to both victims and courts.
1219

 

14.34 A second option for reform is to make comprehensive federal provision for 

victim impact statements in federal matters but allow those provisions to roll back once 

a state or territory enacts laws that conform to specified federal minimum standards. 

The roll-back mechanism respects state diversity in so far as states may adopt their 

own procedures and may choose to enact laws that exceed the federal minimum 

standards. It would thus allow jurisdictional variations in relation to victim impact 

statements, but in a way that does not impact on the fairness of the federal sentencing 

process. There are examples of roll-back provisions in various areas of the law.
1220

 The 

setting of federal minimum standards received some support in consultations.
1221

 

14.35 A third option is to retain the current position whereby state and territory 

provisions in relation to victim impact statements are picked up and applied in federal 
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sentencing. This approach received some support in consultations.
1222

 A variation of 

this option would be for federal sentencing legislation to identify expressly which state 

and territory provisions in relation to victim impact statements are picked up and 

applied in the sentencing of federal offenders, and which are not. Under this approach, 

state and territory provisions that are not considered appropriate—such as provisions 

allowing a victim to express an opinion about the sentence to be imposed—could be 

expressly excluded from application in federal sentencing. 

ALRC’s views 

Victim impact statements to be allowed in sentencing federal offenders 

14.36 Victim impact statements should be allowed in the sentencing of federal 

offenders. They assist the sentencing process by providing judicial officers with details 

of the impact of offences. They also benefit victims of crime and may promote the 

rehabilitation of offenders by confronting them with the details of the harm they have 

inflicted. 

14.37 Many of the concerns that have been expressed about the use of victim impact 

statements can be addressed through the adoption of certain safeguards, which are 

discussed below. 

Victim impact statements to be available in all proceedings 

14.38 Victim impact statements should be available in all federal sentencing 

proceedings, irrespective of whether the offence is summary or indictable, and 

irrespective of whether the victim is an individual or a corporation. However, the use 

of victim impact statements should be discretionary. In some cases, it may be 

appropriate for the prosecution to use other methods to present particulars of injury, 

loss or damage, such as where there are a large number of individual victims each 

suffering only a small amount of harm.
1223

 

14.39 In addition, a victim should be able to present particulars of any injury, loss or 

damage suffered as a result of the offence, including any economic loss. The inclusion 

of economic loss is important in the federal context because many federal offences 

cause economic loss. 

Roll-back provisions to be enacted 

14.40 Some jurisdictions already have reasonably sophisticated provisions regulating 

the use of victim impact statements, and not every discrepancy between jurisdictions 

has the potential to impact adversely on the fairness of the federal sentencing process. 

Accordingly, the ALRC favours an approach whereby: (a) federal sentencing 

legislation makes comprehensive provision for the use of victim impact statements in 

sentencing federal offenders; and (b) where states and territories have laws about the 

use of victim impact statements that comply with specified federal minimum standards, 

those laws are to be applied in the sentencing of federal offenders to the exclusion of 

the federal provisions. 
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14.41 The adoption of federal roll-back provisions has some advantages over federal 

provisions that operate to the exclusion of state or territory laws. It recognises that 

some jurisdictions would have to make only minor changes to existing laws in order to 

comply with the proposed federal minimum standards. Additionally, once a jurisdiction 

complies with the federal minimum standards, its own provisions will apply. The state 

or territory will then have a single set of provisions regulating victim impact 

statements, which can be used in the sentencing of state or territory offenders and 

federal offenders. Having a single set of provisions will ultimately reduce the potential 

for error and will render this aspect of the sentencing process simpler, especially where 

the provisions are to be used in the sentencing of offenders for joint state or territory 

and federal offences. 

Federal minimum standards to be adopted 

14.42 Having regard to the concerns expressed about the content and form of victim 

impact statements, the way in which their use can adversely impact on an offender, and 

the way in which their absence can adversely impact on a victim, the ALRC considers 

that federal sentencing legislation should adopt a set of minimum standards. 

14.43 The details of those standards are set out in Proposal 14–1 below. They cover 

such issues as: the range of offences for which victim impact statements are available, 

the nature of the loss suffered, the relevance of a victim‘s opinion about the sentence, 

verification of facts, inferences to be drawn from the absence of a statement, and the 

timely provision of statements to the parties. 

14.44 Different mechanisms can be used to determine when a state or territory law 

meets the federal minimum standards such that the federal provisions no longer apply 

in that jurisdiction. One possibility is to provide that the relevant federal minister may 

issue a proclamation stating that he or she is satisfied that the federal minimum 

standards have been met in the specified jurisdiction. The ALRC is interested in 

hearing the views of stakeholders about the most appropriate means of implementing a 

roll-back provision of the kind described above. 

Proposal 14-1 Federal sentencing legislation should make comprehensive 

provision for the use of victim impact statements in the sentencing of federal 

offenders. Those provisions should, among other things: 

(a) allow a victim impact statement to be made in relation to summary and 

indictable offences; 
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(b) allow a victim (whether an individual or corporation) to present 

particulars of any injury, loss or damage suffered as a result of the 

commission of a federal offence, including particulars of economic loss; 

(c) preclude a victim from expressing an opinion about the sentence that 

should be imposed on a federal offender; 

(d) allow any facts stated in a victim impact statement to be verified where 

they are likely to be material to the determination of sentence; 

(e) preclude a court from drawing any inference about the harm suffered by a 

victim from the fact that a victim impact statement has not been made; 

and 

(f) provide that, a victim impact statement may be given orally or in writing, 

but where it is in writing: (i) it must be signed or otherwise acknowledged 

by the victim; and (ii) a copy of the statement must be provided to the 

prosecution and to the offender or the offender‘s legal representative a 

reasonable time before the sentencing hearing, on such terms as the court 

thinks fit. 

Where states and territories have laws about the use of victim impact statements 

that are consistent with the federal minimum standards set out above, those laws 

shall be applied in the sentencing of federal offenders to the exclusion of the 

federal provisions. 

Pre-sentence reports 

Background 

14.45 A pre-sentence report is a document prepared for the court, usually at its request, 

to provide background information about an offender and to assist the court in 

determining the most appropriate manner of dealing with an offender.
1224

 Pre-sentence 

reports have an important role in the sentencing of special categories of offenders, such 

as offenders with a mental illness or intellectual disability, and Aboriginal and Torres 

Strait Islander offenders.
1225

 The conclusions of pre-sentence reports do not compel the 

court to impose a particular sentence.
1226

 

14.46 Part IB of the Crimes Act does not make provision for pre-sentence reports. 

Professors Fox and Freiberg have expressed the view that provisions in relation to pre-

sentence reports are matters of sentencing procedure and are therefore picked up and 

applied in the sentencing of federal offenders by ss 68 and 79 of the Judiciary Act.
1227
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14.47 All states and territories other than New South Wales have legislation governing 

the use of pre-sentence reports.
1228

 New South Wales makes provision for suitability 

assessment reports, which are prepared to provide advice to the court on the offender‘s 

suitability for community service orders, periodic detention orders and home detention 

orders.
1229

 There are disparities between the states and territories regarding the authors, 

content, distribution and use of pre-sentence reports. These are addressed below. 

Issues and problems 

When should pre-sentence reports be available in federal sentencing? 

14.48 Stakeholders expressed support in consultations and submissions for the use of 

pre-sentence reports in federal sentencing proceedings, if the circumstances of a 

particular matter indicated a need for such report.
1230

 The Welfare Rights Centre 

submitted that ‗the need for pre-sentence reports is manifest‘, and that it was important 

for properly researched individual case histories to be provided to a court prior to the 

sentencing of female offenders who committed offences because of poverty or 

necessity.
1231

 The Law Society of South Australia submitted that: 

Pre-sentence reports are a useful option for the court, particularly where a defendant is 

unrepresented, or where a psychiatric or psychological report on the defendant is not 

tendered by defence counsel during submissions.1232 

14.49 If it is accepted that pre-sentence reports have a role to play in federal 

sentencing proceedings, issues arise as to whether they should be mandatory or 

discretionary, and whether they should be made available irrespective of the type of 

sentence the court is considering imposing. In most jurisdictions, courts have a 

discretion to order a pre-sentence report before passing any sentence on an 

offender.
1233

 In certain cases, where a court is considering imposing a specific 

sentencing option, it is mandatory for the court to order a pre-sentence report.
1234

 

ALRC 44 recommended that pre-sentence reports should not be mandatory but that the 

court should be able to use them if they would be helpful.
1235

 

14.50 In New South Wales, the court has a discretion to order, prior to the imposition 

of sentence, a report to assess an offender‘s suitability for periodic detention or a 

community based order but there is no express legislative power for a court to order a 

pre-sentence report prior to the imposition of any other sentence. In contrast, the 

court‘s power to seek a suitability assessment report in relation to home detention is 

exercisable only after the court imposes a sentence of imprisonment. This sits 

uncomfortably with Part IB of the Crimes Act, which provides that a federal offender 

may be sentenced to home detention without receiving a sentence of imprisonment.
1236

 

Who should prepare them and in what time frame? 

14.51 Some state and territory sentencing legislation is silent as to who should prepare 

a pre-sentence report.
1237

 In other jurisdictions the person responsible for preparing a 
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pre-sentence report varies. In Victoria, pre-sentence reports are prepared by the 

Secretary to the Department of Justice;
1238

 in the ACT by a public servant who is 

authorised to do so;
1239

 in Queensland by a corrective services officer;
1240

 and in 

Western Australia by one or more ‗appropriately qualified‘ persons.
1241

 

14.52 Some jurisdictions expressly authorise a court to adjourn proceedings for a pre-

sentence report to be prepared,
1242

 but only some address the time frame in which the 

report is to be provided to the court;
1243

 or in which the report is to be prepared.
1244

 The 

South Australian sentencing legislation precludes the court from ordering a pre-

sentence report where the information sought by the court cannot be furnished within a 

reasonable time, but there is no express obligation on the author of the report to furnish 

the information within a reasonable time.
1245

 

14.53 The Department of Corrective Services New South Wales submitted that some 

reports are prepared on the day they are requested by a court, the reports being 

compiled by a Probation and Parole Officer who is on call at the court for this 

purpose.
1246

 The Standard Guidelines for Corrections in Australia provide that reports 

on offenders should be timely.
1247

 

What form should they take and what should be included? 

14.54 Most jurisdictions expressly allow a pre-sentence report to be given orally or in 

writing.
1248

 In New South Wales, specific reports can be delivered verbally by a Court 

Duty Probation and Parole Officer.
1249

 

14.55 There is disparity in the extent to which state and territory legislation specifies 

the contents of pre-sentence reports. In addition to providing that a pre-sentence report 

is to include any matter that the court has directed to be addressed, some legislation 

sets out a number of common factors that should or may be included in a report. These 

factors include: the offender‘s age; social history and background; medical and 

psychiatric history; educational and employment history; financial circumstances; 

special needs; the extent to which the offender has complied with any sentence; and 

any courses, treatment or other assistance that is available to the offender and from 

which he or she could benefit.
1250

 In contrast, South Australian legislation restricts the 

scope of a pre-sentence report to the physical and mental condition of the offender or 

the personal circumstances and history of the offender.
1251

 Western Australia provides 

that a court may give instructions as to the issues to be addressed in a pre-sentence 

report and that, in the absence of instructions, the report is to address matters relevant 

to sentencing.
1252

 

14.56 Of the jurisdictions that set out the factors that must or may be addressed in a 

pre-sentence report, only the ACT specifies that one of the factors is the opinion of the 

author of the report about the offender‘s propensity to commit further offences.
1253

 

14.57 ALRC 44 recommended that that there should be no statutory specification of 

the contents of a pre-sentence report.
1254

 One federal offender submitted that pre-
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sentence reports should address an offender‘s physical and psychiatric health, age, 

education and any mitigating factors relevant to sentencing.
1255

 

14.58 The Standard Guidelines for Corrections in Australia provide that reports on 

offenders should be concise, objective and factual, and that any expression of opinion 

should be clearly identified as such.
1256

 In addition, the guidelines provide that: 

Assessment of offenders should draw upon and identify: 

 the widest practicable range of information sources regarding offenders and 

their offences; 

 relevant issues in their social and cultural background; and 

 knowledge of available correctional services, programmes, and other 

avenues of information and support. …  

Where there is insufficient information regarding an offender to permit a 

responsible assessment and recommendation to be made to a court … advice to this 

effect should be provided.1257 

Should their contents be subject to challenge? 

14.59 Pre-sentence reports may be self-serving and contain unsubstantiated allegations 

by the offender.
1258

 The New South Wales Court of Criminal Appeal has said that a 

judicial officer should give little weight to any statement in a pre-sentence report 

concerning the offence if the offender does not give evidence in relation to those 

matters.
1259

 

14.60 In R v Niketic, an offender who did not give evidence at sentencing presented his 

version of events about his role in the commission of an offence through statements 

made to a consultant forensic psychiatrist, which were included in a pre-sentence 

report. Wood CJ referred to the 

wholly unsatisfactory practice whereby facts of relevance to an assessment of the role 

of an offender are sought to be proved through histories provided to third parties, 

which cannot then be tested.1260 

14.61 In light of these concerns, the issue arises whether the contents of pre-sentence 

reports should be subject to challenge. Some legislation is silent on this point.
1261

 Other 

legislation provides a mechanism for the prosecution or the defence to dispute the 

contents of a pre-sentence report,
1262

 or expressly provides for the cross-examination of 

the author of the report.
1263

 South Australian legislation provides that where a 

statement of fact or opinion in a pre-sentence report is challenged the court must 

disregard the fact or opinion unless it is substantiated on oath.
1264

 Queensland 

legislation provides that a report purporting to be a pre-sentence report made by a 

corrective services officer is evidence of the matters contained in it.
1265
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14.62 ALRC 44 recommended that both parties should be entitled to challenge the 

accuracy of any factual statement contained in a pre-sentence report.
1266

 

What provision should be made for their distribution? 

14.63 Most jurisdictions provide for the distribution of a pre-sentence report to the 

prosecution and the defence, but some jurisdictions are silent on this issue.
1267

 While 

some legislation makes it mandatory for either the court or the author of the report to 

provide a copy of the pre-sentence report to the parties,
1268

 other legislation gives the 

court a discretion to make the report available to the parties on such conditions as it 

thinks fit.
1269

 In New South Wales, once a report has been delivered to the court, a unit 

within the Department of Corrective Services provides a copy to the defence and 

prosecution upon request.
1270

 

14.64 Of the jurisdictions that provide for distribution of a pre-sentence report, only 

some address the time within which the report is to be provided to the parties. The 

ACT legislation provides that any pre-sentence report is to be provided before the court 

passes sentence.
1271

 Other jurisdictions require pre-sentence reports to be provided a 

reasonable time before sentencing is to take place,
1272

 or require the court to ensure that 

the parties have sufficient time before the proceedings to consider and respond to the 

report.
1273

 

14.65 ALRC 44 recommended that both parties should be entitled to a copy of a pre-

sentence report.
1274

 In 1996, the New South Wales Law Reform Commission 

recommended that written reports ordered by the court should generally be made 

available to the parties at least the day before the sentencing hearing.
1275

 The 

Department of Corrective Services New South Wales submitted that if written reports 

were required to be made available to the parties at least the day before the sentencing 

hearing then parties requiring access to pre-sentence reports should make arrangements 

for these to be collected from the court; and that an exception should be made for pre-

sentence reports prepared in court or provided verbally.
1276

 

Options for reform 

14.66 One option for reform is for federal law to make comprehensive provision for 

pre-sentence reports, which would replace the use of state and territory provisions in 

relation to federal offences. 

14.67 The Law Society of South Australia opposed federal legislation making 

provision for pre-sentence reports because it was unclear who would prepare the 

reports in accordance with any federal standards.
1277

 

14.68 A second option for reform is to make comprehensive federal provision for pre-

sentence reports but allow those federal provisions to roll back once a state or territory 

enacts laws that conform to specified federal minimum standards. As discussed above, 

this approach allows for jurisdictional variations that do not derogate from the fairness 

of the federal sentencing process. 
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14.69 A third option is to retain the current position whereby state and territory 

provisions in relation to pre-sentence reports are picked up and applied in federal 

sentencing. This approach received some support in consultations.
1278

 

ALRC’s views 

Pre-sentence reports to be allowed in federal sentencing proceedings 

14.70 Pre-sentence reports should be allowed in federal sentencing proceedings. They 

benefit the sentencing process by assisting judicial officers in their consideration of 

relevant sentencing factors, and may assist a court in determining whether a federal 

offender is suited to a particular sentencing option. Pre-sentence reports may have 

particular utility in sentencing federal offenders with special needs. 

14.71 The ALRC believes that issues raised in relation to the use and attributes of pre-

sentence reports can be addressed through the adoption of specific safeguards, which 

are discussed below. 

Pre-sentence reports to be available prior to imposing any federal sentence 

14.72 A court should be able to request a pre-sentence report prior to the imposition of 

any federal sentence where the court considers it appropriate to do so. There may be 

cases where there is no need to order a pre-sentence report, but the availability of 

reports should not be restricted by legislation to cases in which the court is considering 

the imposition of particular sentencing options. 

14.73 In addition, as discussed in Chapter 28, there are some circumstances in which it 

should be mandatory for a court to obtain a pre-sentence report when sentencing a 

federal offender who has a mental illness or intellectual disability. 

Roll-back provisions to be enacted 

14.74 Given the differences in state and territory provisions about pre-sentence 

reports, and the fact that some legislation is silent on key issues, the ALRC considers 

that federal sentencing legislation should make comprehensive provision for the use of 

pre-sentence reports in the sentencing of federal offenders. The ALRC proposes the 

adoption of a roll-back mechanism—similar to that canvassed above for victim impact 

statements—rather than the enactment of federal provisions that would operate to the 

exclusion of state or territory provisions on the subject of pre-sentence reports. 

14.75 As noted above, roll-back provisions offer the advantage of enabling a state or 

territory to have a single set of provisions regulating pre-sentence reports, which can be 

used in sentencing state or territory offenders and federal offenders, once the state or 

territory complies with the minimum federal standards. 
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Minimum standards in relation to pre-sentence reports 

14.76 Federal sentencing legislation should authorise a court to specify any matter that 

it wishes to have addressed in a pre-sentence report. The contents of pre-sentence 

reports to be used in federal sentencing should not be restricted, as they currently are in 

South Australia, to the physical and mental condition or the personal circumstances 

and history of the offender. State and territory legislation may, however, exceed the 

minimum standard by specifying certain factors that a pre-sentence should or may 

address, in addition to matters directed by the court. 

14.77 The ALRC favours the Western Australian approach of requiring the author of a 

pre-sentence report to be an ‗appropriately qualified‘ person, rather than the approach 

used in other legislation, which focuses on an author‘s job title (for example, a 

corrective services officer). Accordingly, federal legislation should require a pre-

sentence report to be prepared by a suitably qualified person. 

14.78 The author of a pre-sentence report should be precluded from expressing an 

opinion about the offender‘s propensity to commit further offences, unless the author is 

suitably qualified to give such an opinion. Other minimum standards are listed in 

Proposal 14–2. 

14.79 As discussed in Chapter 22, the ALRC proposes that the Australian Government 

establish an Office for the Management of Federal Offenders (OMFO) within the 

Attorney-General‘s Department to monitor and report on all federal offenders (see 

Proposal 22–4). One of the functions of the OMFO would be to monitor state and 

territory compliance with federal minimum standards in relation to pre-sentence reports 

and victim impact statements. In addition, the ALRC considers that the OMFO should 

promote the fulfilment of the Standard Guidelines for Corrections in Australia, 

including in so far as they relate to the preparation of pre-sentence reports. 

Proposal 14-2 Federal sentencing legislation should make comprehensive 

provision for the use of pre-sentence reports in the sentencing of federal 

offenders. Those provisions should, among other things: 

(a) authorise a court to request a pre-sentence report prior to the imposition 

of any sentence, where the court considers it appropriate to do so; 

(b) authorise a court to specify any matter that it wishes to have addressed in 

the pre-sentence report; 

(c) require the pre-sentence report to be prepared by a suitably qualified 

person within a reasonable time; 
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(d) preclude the author of the pre-sentence report from expressing an opinion 

about the offender‘s propensity to commit further offences, unless the 

author is suitably qualified to give such an opinion; 

(e) allow the content of the pre-sentence report to be contested, for example 

by cross-examination of any person other than the offender; and 

(f) provide that a pre-sentence report may be given orally or in writing, but 

where it is in writing, a copy of the report must be provided to the 

prosecution and to the offender or the offender‘s legal representative a 

reasonable time before the sentencing hearing, on such terms as the court 

thinks fit. 

Where states and territories have laws about the use of pre-sentence reports that 

are consistent with the federal minimum standards set out above, those laws 

shall be applied in the sentencing of federal offenders to the exclusion of the 

federal provisions. 
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Should federal offenders be able to obtain an indication of sentence prior to final 

determination of the matter? If so, what type of sentence indication should be 

given, at what stage should it be available, and what process should be used to 

determine the facts or opinions upon which it is based? [IP 29, Q 11–5] 

Background 

15.1 A sentence indication scheme entails a judicial officer, prior to the 

commencement of a trial, advising the defendant of the sentence, or the type or range 

of sentences, that the defendant is likely to receive if he or she pleads guilty to the 

offence. One purpose of sentence indication is to ensure that a defendant is in a 

position to make an informed decision in relation to a plea.
1279

 There are different 

models of sentence indication schemes. In some, a dedicated hearing is held to 

determine a sentence indication; in others, sentence indication forms part of a wider 

hearing concerned with pre-trial issues.
1280
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Pilot sentence indication scheme in New South Wales 

15.2 One example of the dedicated hearing model is the pilot sentence indication 

scheme that commenced in the New South Wales District Court in 1993. The stated 

aims of the scheme were to encourage guilty pleas, decrease the number of trials before 

the District Court, dispose of matters more quickly in the interests of justice, and 

reduce trial costs and trial preparation time.
1281

 

15.3 Under the scheme, a District Court judge could give an indication of the 

sentence the judge might impose if the person were to plead guilty. Sentence indication 

hearings were held on the application of the defendant and were conducted in open 

court, subject to express powers to make suppression orders. The hearing in essence 

proceeded as a provisional guilty plea, following which the indication was given. 

15.4 If the defendant accepted the indicative sentence, he or she was arraigned
1282

 

and the formal sentence—reflecting the indicative sentence—was passed. If the 

defendant rejected the indicative sentence, the matter was set down for trial before 

another judge who was not told the outcome of the sentence indication hearing, unless 

the defendant elected to do so. Both the prosecutor and the defendant had the right to 

appeal against a sentence imposed after acceptance of an indicative sentence.
1283

  

15.5 The scheme was terminated in January 1996. The New South Wales Bureau of 

Crime Statistics and Research concluded that the scheme was not achieving its 

objectives.
1284

 Further, the evidence suggested that those who pleaded guilty at a 

sentence indication hearing were treated more leniently than those who pleaded guilty 

at committal,
1285

 which was in conflict with principles laid down by the New South 

Wales Court of Criminal Appeal in R v Warfield: 

If it was not previously clear, it should now be made very clear that, although those 

who plead guilty following a sentence indication hearing may expect some discount 

for that utilitarian benefit, they should not expect as much leniency as those who 

plead at an earlier stage and who do so as a result of their contrition.1286 

Other forms of sentence indication 

15.6 Other forms of sentence indication exist in Victoria, Tasmania, the Australian 

Capital Territory (ACT), the United Kingdom and New Zealand. In addition, particular 

models for sentence indication have been canvassed by the New South Wales Law 

Reform Commission (NSWLRC); the Royal Commission on Criminal Justice, chaired 

by Viscount Runciman in the United Kingdom (the Runciman Royal Commission); 

and more recently by the New Zealand Law Commission (NZLC). 

15.7 The sentence indication schemes in Victoria, Tasmania, the ACT and New 

Zealand form part of a wider hearing concerned with pre-trial issues.
1287

 Under these 
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schemes, sentence indications are generally limited to an indication of the type of 

sentence, for example custodial or non-custodial.
1288

 

Issues and problems 

Should there be a sentence indication scheme? 

15.8 Considerable support has been expressed for sentence indication schemes. In 

2000, the Standing Committee of Attorneys-General recommended that consideration 

be given to introducing a system of sentence indication,
1289

 and in 2002 the United 

Kingdom Government stated its intention to introduce sentence indications to 

encourage early guilty pleas.
1290

 In 2005, the NZLC recommended the adoption of a 

particular model of sentence indication as a part of pre-trial processes.
1291

 Academics 

have also supported it.
1292

 

15.9 In addition, a number of stakeholders during the course of the ALRC‘s current 

inquiry expressed support for the introduction of an appropriately structured sentence 

indication scheme.
1293

 The view was expressed that such a scheme would potentially 

benefit defendants and victims, as well as the criminal justice system itself by 

preventing both ‗last-minute‘ guilty pleas and unnecessary trials, thereby saving court 

costs and time. The Criminal Bar Association of Victoria submitted that there were 

particular benefits associated with resolving federal matters given that:  

trials prosecuted by the Commonwealth Director of Public Prosecutions are frequently 

long and complex. Mostly, they are circumstantial cases. Often these cases involve 

serious drug importations or serious fraud. As a result the cases are expensive at all 

levels—to the prosecution, the defence, and in court time.1294  

15.10 One prosecutor expressed the view that the threat of imprisonment was of great 

concern to many defendants but if they knew they were going to receive a sentence 

other than imprisonment they would be more prepared to plead guilty.
1295

 

15.11 Some stakeholders expressed the view that there would be judicial resistance to 

sentence indications.
1296

 Objections to sentence indication schemes include that they 

give insufficient regard to the concerns of victims, create significant and unjustified 

inducements to plead guilty, and cause ethical difficulties for defendants and their 

lawyers.
1297

 Although the Commonwealth Director of Public Prosecutions (CDPP) 

supported the adoption of a sentence indication scheme in principle, it noted that the 

introduction of such a system would need to be carefully handled in order to minimise 

‗judge-shopping‘ by defendants, and it stated that there was a risk that seeking a 

sentence indication would ‗simply become another step in the criminal justice process 

that defence lawyers felt obliged to pursue even if there was little likelihood of their 

client pleading guilty‘.
1298

 

15.12 Professors Arie Freiberg and John Willis have stated that any sentence 

indication process should not place defendants under a greater pressure to plead guilty 

than they already face.
1299

 One federal offender expressed opposition to sentence 

indication schemes on the basis that they would induce innocent people to plead 
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guilty.
1300

 However, a legal practitioner expressed the view that the risk of inducing a 

guilty plea already exists by virtue of the fact that a guilty plea can attract a 

discount.
1301

 The NZLC has expressed a similar view: 

the giving of a sentence indication cannot in itself be criticised as exerting undue 

pressure on a defendant. In the absence of a sentence indication, defence counsel 

would be expected to advise their client of the likely sentence or range of sentences; 

an indication from a judge is merely providing the same advice in more accurate 

form, thus enabling the defendant to enter a plea in full knowledge of the 

consequences. 

In fact, the real concern relates not to the sentence indication in itself but rather to the 

sentencing discount that is integral to it.1302 

15.13 If there were to be a sentence indication scheme, a number of issues would arise 

in relation to determining its key features. These matters are considered in the 

following sections. 

When should indication be sought and given? 

15.14 The view was expressed in consultations and submissions that any sentence 

indication should be given quite early in criminal proceedings in order to encourage 

timely guilty pleas.
1303

 For example, Professors Kathy Mack and Sharyn Roach Anleu 

submitted that an indication should be sought well before trial and that a defendant 

should be allowed to have only one sentence indication.
1304

 

15.15 There was some support for an indication to be given only at the request of the 

defendant,
1305

 although in 2005 the NZLC recommended that there should be judicial 

discretion to give a sentence indication when requested by either prosecution or 

defence counsel. The NZLC stated that an indication might be sought by the 

prosecution in order to make a decision as to appropriate charges to be laid.
1306

 

Where should indication take place? 

15.16 In most schemes, sentence indications take place in open court. The NZLC has 

recommended that status hearings—which are the hearings in which sentence 

indications are given—be held in public and open to the media.
1307

 

15.17 Courts have been critical of sentence indications given in private in a judge‘s 

chambers. In R v Marshall, the Victorian Supreme Court stated that any arrangement in 

private between judge and counsel in relation to plea and sentence was objectionable, 

and weakened public confidence in the administration of justice.
1308

 Some stakeholders 

expressed the view that sentence indication should not happen behind closed doors
1309

 

and should occur in the presence of the defendant.
1310

 The CDPP submitted that: 

it would be important to make sure that any discussion would take place in court, and 

not in Judges‘ private chambers. The proceedings should be transcribed. This would 



348 Sentencing of Federal Offenders  

discourage any possible criticism that the process was not transparent or that ‗secret 

deals‘ were being struck.1311 

15.18 The Runciman Royal Commission proposed that a ‗sentence canvass‘ would 

normally take place in the judge‘s chambers with both sides represented by counsel. A 

shorthand writer was also to be present.
1312

 

What should be indicated? 

15.19 One issue that arises is what the subject matter of any indication should be. The 

options are for a judicial officer to give an indication of: 

 the type of sentencing option to be imposed—for example, whether it is 

custodial or non-custodial; or 

 the type of sentencing option to be imposed, with a general indication of 

severity—for example, a ‗short term of imprisonment‘, or ‗imprisonment in the 

range of three to five years‘; or 

 the type of sentencing option to be imposed and the specific quantum of the 

sentence—for example, ‗four years‘ imprisonment‘. 

15.20 In 2004, the NZLC proposed that sentence indications should normally be 

limited to type of sentence rather than quantum.
1313

 However, in 2005 the NZLC 

recommended that an indication should generally specify the type and quantum of 

penalty that will be imposed if the defendant were to plead guilty at that time as well as 

the likely type and quantum of penalty that would be imposed if the defendant were to 

be convicted following a defended hearing or trial.
1314

 

15.21 The model proposed by the Runciman Royal Commission allowed the judge, on 

the defendant‘s request, to indicate the highest sentence that the judge would impose 

on the facts as known.
1315

 

15.22 One legal practitioner expressed the view that a sentence indication scheme 

should indicate the type and quantum of sentence.
1316

 Another expressed the view that 

it would be desirable for a judicial officer to give an indication of the range of sentence 

based on the available facts.
1317

 Some stakeholders expressed the view that defendants 

would want to be given an indication of quantum of sentence.
1318

 

15.23 Other issues that are relevant to the subject matter of an indication are: 

(a) whether a judicial officer should indicate the sentence or type of sentencing option 

that the defendant would be likely to receive if he or she pleaded guilty at that point in 

time, or whether it should be an indication of the sentence or type of sentencing option 

that the defendant would be likely to receive upon conviction after trial, or both; and 

(b) whether any discount to be given because of the guilty plea should be specified at 

the sentence indication hearing. 
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15.24 In 1987, the NSWLRC canvassed the idea of sentence indication as an 

alternative to plea-bargaining, although it made no final recommendations in this 

regard. The NSWLRC posed the question whether, upon the parties requesting an 

indication as to the likely nature of the penalty to be imposed upon conviction after 

trial, the court should, in its discretion, be entitled to give such an indication.
1319

 The 

suggestion that the sentence indication should be in relation to the likely penalty upon 

conviction after trial was to counter any notion that the indication itself should act as 

an inducement to plead guilty.
1320

 

15.25 In contrast, in 2004, the NZLC proposed that a court giving a sentence 

indication should not make any reference to the likely penalty if the defendant were to 

be convicted after a defended hearing or trial.
1321

 However, as noted above, in 2005 the 

NZLC recommended that a sentence indication should make reference to both the 

likely penalty if the accused were to be convicted after a defended hearing or trial, as 

well as the penalty that would be imposed if a plea of guilty were to be entered at that 

time.
1322

 

15.26 The NZLC stated that, in the interests of transparency, a judicial officer should 

specify as part of the sentence indication the discount included within the indicative 

sentence on account of the guilty plea.
1323

 The NZLC recommended that whenever a 

sentence indication is given it should include the standard advice that an indication is 

not intended to undermine the defendant‘s right to require the prosecution to prove its 

case.
1324

 

15.27 Professors Mack and Roach Anleu submitted that a sentence indication should 

be explicitly based on the offender and the offence, with no suggestion of additional 

leniency as part of the indication process or threat of greater sentence after trial.
1325

 

Upon what information should an indication be based? 

15.28 Another issue that was identified in submissions was that it would be necessary 

to ensure that all relevant facts and circumstances were made known to a judicial 

officer prior to a sentence indication being given.
1326

 

15.29 One legal practitioner expressed the view that judicial officers in the Northern 

Territory may be disinclined to adopt a sentence indication scheme because they would 

need all relevant information before them in order to give an indication of sentence.
1327

 

15.30 Stakeholders also expressed the view that there should be a judicial discretion to 

refuse to give an indication, including where many factual matters were in dispute.
1328

 

One legal practitioner also expressed the view that, where the matters in dispute were 

few, a judicial officer should have the option of giving alternative indications 

depending on the ultimate determination of those facts.
1329
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15.31 Stakeholders submitted that the information upon which an indication should be 

based included a statement of agreed facts, witness statements, parts of the committal 

record accepted for the purposes of indication, the defendant‘s antecedent criminal 

history, oral testimony if required, and information about any co-defendant.
1330

 These 

categories of information are consistent with the information utilised in the New South 

Wales pilot scheme.
1331

 Some particular categories of information—namely the 

defendant‘s antecedent criminal history and a summary of facts—are also consistent 

with the information utilised in the sentence indication scheme that operates in New 

Zealand in the summary jurisdiction,
1332

 as well as the information proposed to be used 

in the model advanced by the Runciman Royal Commission.
1333

 

15.32 Under the model proposed by the Runciman Royal Commission, the absence of 

a pre-sentence report would not normally rule out a sentence indication.
1334

 The NZLC 

recommended that an indication may be given subject to information still to be 

provided by way of a pre-sentence report or victim impact statement but that a sentence 

indication should not be given at all or should be confined to a sentence range if the 

type of sentence is likely to be affected by material in a pre-sentence report or a victim 

impact statement or if there is otherwise insufficient information to give an 

indication.
1335

 It has also recommended that: 

Where an indication is given and results in a guilty plea, and subsequent information 

leads to a different view as to the appropriate sentence, the defendant should always 

be given the opportunity to withdraw his or her plea.1336 

Who should give the indication and impose sentence? 

15.33 One legal practitioner expressed the view that where a person accepted a 

sentence indication the same judicial officer who gave the indication should pass 

sentence because he or she would be best placed to ascertain and deal with any 

discrepancy between the facts presented at the sentence indication hearing and any 

further facts presented on sentence.
1337

 This is consistent with the model recommended 

by the NZLC,
1338

 and with the pilot sentence indication scheme that operated in New 

South Wales. 

15.34 However, it was submitted that where a person did not accept a sentence 

indication the matter should be listed for hearing or trial before another judicial officer 

because the first judicial officer may have heard information during the sentence 

indication hearing that would render it difficult for him or her to preside over any 

hearing in an unbiased way.
1339

  

15.35 Stakeholders also expressed support for the proposition that if a person does not 

plead guilty after the indication and is later convicted, whether after entering a plea of 

guilty or after trial, the indicative sentence should not be binding on another judge.
1340

 

Appeals 

15.36 Another issue that arises is whether there should be a right of appeal against a 

sentence imposed after acceptance of an indicative sentence. Under the pilot scheme in 
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New South Wales, both the prosecution and the defence had the right to appeal in these 

circumstances. However, the court was more reluctant to interfere with a sentence 

imposed after an indication hearing on an appeal by the prosecution because upholding 

the appeal would expose a defendant to greater jeopardy than that normally associated 

with prosecution appeals.
1341

 

15.37 The NZLC has said: 

there is a concern about the injustice that might result if a defendant pleads guilty on 

the basis of a sentence indication, and the sentence is then overturned following a 

Crown appeal on the grounds that it is manifestly inadequate. The injustice arises 

from the fact the defendant altered his or her position in the expectation of a sentence 

that is different from the one eventually imposed. 

We are … of the view that this concern can be managed in practice. If a sentence 

indication is in line with a prosecution submission … it would likely be in only 

exceptional circumstances that a court would look favourably on a subsequent Crown 

appeal. If a Crown appeal is upheld, we agree with the approach of the New South 

Wales Supreme Court: the defendant should have the right to file an appeal against 

conviction, have his or her guilty plea vacated, and the case remitted back … for 

trial.1342 

ALRC’s views 

A federal sentence indication scheme 

15.38 The ALRC presently favours the adoption of a sentence indication scheme for 

federal defendants and thus proposes that federal sentencing legislation make provision 

for a defendant in a federal criminal matter to obtain an indication of sentence prior to 

final determination of the matter. The ALRC is mindful of the abandonment of the 

pilot sentence indication scheme that operated for a brief period in New South Wales. 

However, other sentence indication schemes appear to operate successfully.
1343

 

15.39 The potential benefits flowing from a sentence indication scheme include: the 

timely resolution of sometimes complex matters; minimising the trauma to victims of 

having to appear in court; savings in time and money as a result of preventing ‗last-

minute‘ guilty pleas and avoiding unnecessary trials; and lessening the anxiety of 

defendants by reducing the time between charge and disposition. 

15.40 The ALRC considers that there is no reason in principle to limit the availability 

of a sentence indication scheme to defendants charged with particular categories of 

federal offences—such as indictable offences. Indeed, where an defendant is charged 

with a typically less serious summary offence that is punishable by a term of 

imprisonment not exceeding 12 months, it is plausible that he or she may receive an 

indicative sentence of a non-custodial sentencing option. In such circumstances, any 

anxiety on the part of the defendant about facing a term of imprisonment could be 
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alleviated and could thus encourage an early guilty plea, thereby avoiding an 

unnecessary hearing. 

Features of the sentence indication scheme 

Where and when indication to take place 

15.41 Having regard to the desirability for transparency in sentencing and the need to 

maintain public confidence in the administration of the federal criminal justice system, 

the ALRC is of the view that any sentence indication should occur in the presence of 

the defendant and in open court, subject to express powers of the court to make 

suppression orders. In addition, the proceedings of the sentence indication hearing 

should be transcribed or otherwise placed on the court record. 

15.42 Whether a sentence indication is to comprise part of a wider hearing concerned 

with pre-trial issues or whether it should be the subject of a dedicated hearing will 

depend, to a large degree, on the nature of the offence that is the subject of a charge. It 

may be that an indication for a simple summary offence could be given as part of a 

wider hearing dealing with pre-trial issues. However, the ALRC agrees with the views 

expressed by one prosecutor that a dedicated hearing is warranted where a sentence 

indication is sought in relation to a serious indictable offence.
1344

 

15.43 Given that a main aim of a sentence indication scheme is to identify guilty pleas 

at an early stage, any indication should be sought well before the hearing or trial. 

Indication to be discretionary 

15.44 The ALRC is of the view that any sentence indication scheme must be premised 

on the basis that it may not always be appropriate or possible for a sentence indication 

to be given. A judicial officer should retain a discretion to refuse to give an indication. 

In particular, the indication should be given only if there is adequate information 

before the court on which to base the indication, and it should not be given if the 

choice of sentencing option is likely to be materially affected by the contents of a pre-

sentence report. 

Subject matter of indication 

15.45 The sentence indication should be limited to the choice of sentencing option and 

a general indication of severity or sentencing range. An indication of quantum 

presupposes that all relevant information is before the court at the time of indication 

and does not cater for the fact that a judicial officer may need a measure of flexibility 

to adjust an indicative sentence in order to accommodate any additional information 

that may come to light at the time of sentencing. 

15.46 In order to increase the likelihood that the scheme will prevent last-minute 

guilty pleas and unnecessary trials, the indication should be given in relation to the 

likely sentence that the defendant would receive if he or she pleaded guilty at that point 

in time, rather than the likely sentence if the defendant were found guilty after a 
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contested hearing. The latter course of action has the practical disadvantage of 

providing a defendant only with a hypothetical worst-case scenario—which may be 

inaccurate in any event because the court giving the indication is not in a position to 

anticipate all the evidence that might be adduced in a contested hearing. 

15.47 Because the indication should be limited to the choice of sentencing option and 

a general indication of severity, it is unnecessary for a judicial officer to specify the 

precise discount given for pleading guilty at that stage of the proceedings. A 

specification of discount for a guilty plea only has meaning in the context of a 

defendant knowing the quantum of sentence that he or she would have received in the 

absence of a plea. 

15.48 Accordingly, the ALRC is of the view that in giving the indication the court 

must take into account, but must not state, the discount that would be given to the 

defendant for pleading guilty at that stage of the proceedings. However, when the court 

comes to sentence the defendant formally, it should specify any discount that it has 

given on account of the guilty plea.
1345

 

Minimising the potential to induce guilty pleas improperly 

15.49 In order to minimise the potential for a sentence indication to induce an innocent 

defendant to plead guilty, the ALRC supports the adoption of the following safeguards: 

 An indication should be given only at the defendant‘s request. The ALRC is 

presently inclined to the view that it is inappropriate for the prosecution to use 

the sentence indication scheme as a vehicle for charge bargaining since this 

might coerce a defendant into pleading guilty. 

 The court should issue standard advice before any indication is given to the 

effect that the indication does not derogate from the defendant‘s right to require 

the prosecution to prove its case beyond reasonable doubt. 

Minimising the potential for excessively lenient sentences 

15.50 One of the reasons given for the failure of the pilot scheme in New South Wales 

was that defendants who pleaded guilty at a sentence indication appeared to be treated 

with greater leniency than defendants who pleaded guilty at committal. In order to 

safeguard against this, the ALRC is of the view that federal sentencing legislation 

should make it clear that an indication must be based on the same purposes, principles 

and factors relevant to sentence and the same factors relevant to the administration of 

the criminal justice system that would apply to sentencing.
1346
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15.51 Further, the ALRC‘s proposal for the establishment of a federal sentencing 

database will, over time, promote consistency in indicative sentences by providing 

judicial officers with up-to-date information on federal sentences.
1347

 

Countering ‘judge-shopping’ 

15.52 In order to address the concern that sentence indication schemes may encourage 

‗judge-shopping‘, the ALRC is of the view that federal sentencing legislation should 

make it clear that a defendant is entitled to one sentence indication only in respect of an 

offence. 

When sentencing is to take place and before whom 

15.53 In the event that a defendant accepts an indicative sentence, the defendant 

should be given only a short period in which to enter a guilty plea. A defendant may 

need a short adjournment in which to consider, and receive advice about, the indicative 

sentence but excessive delay would compromise the scheme‘s goal of promoting the 

timely disposition of criminal matters. 

15.54 In addition, where a defendant accepts an indicative sentence the judicial officer 

who gave the indication should be the one who passes sentence. This has the advantage 

of ensuring integrity in the outcome because if new information comes to light in the 

short interval between the giving of the indicative sentence and the passing of the 

formal sentence, the judicial officer who gave the indication will be best placed to 

assess how that information affects the indicative sentence. 

Action where indicative sentence is rejected 

15.55 Where a defendant rejects the indicative sentence, the ALRC considers that the 

matter should be set for hearing or trial before another judicial officer and the 

indicative sentence should not be binding on that judicial officer. This approach was 

also supported in consultations and submissions. 

Appeals 

15.56 Finally, the ALRC is of the view that where a sentence is imposed following a 

guilty plea that has been entered after a sentence indication, the rights of the 

prosecution and the defence to appeal against sentence should be retained. However, a 

defendant may suffer injustice where a prosecution appeal against sentence is upheld, 

since the defendant will have pleaded guilty in the expectation that he or she would 

receive a certain sentence or type of sentence. To protect the defendant‘s interests in 

these circumstances, the ALRC favours an approach that would allow the defendant to 

withdraw the guilty plea where a prosecution appeal against sentence is upheld. 
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Proposal 15-1 Federal sentencing legislation should make provision for a 

defendant in a federal criminal matter to obtain an indication of sentence prior to 

final determination of the matter. The essential elements of such a scheme 

should include the following: 

(a) an indication should be given only at the defendant‘s request, with 

judicial discretion to refuse an indication; 

(b) the indication must be sought well before the hearing or trial; 

(c) the defendant should be entitled to one sentence indication only; 

(d) the court should issue standard advice before any indication is given, to 

the effect that the indication does not derogate from the defendant‘s right 

to require the prosecution to prove its case beyond reasonable doubt; 

(e) the indication should occur in the presence of the defendant and in open 

court, subject to express powers of the court to make suppression orders; 

(f) the proceedings of the sentence indication hearing must be transcribed or 

otherwise placed on the court record; 

(g) the indication must be based on the same purposes, principles and factors 

relevant to sentencing and the same factors relevant to the administration 

of the criminal justice system that would apply in the absence of the 

indication; 

(h) the indication should be limited to the choice of sentencing option and a 

general indication of severity or sentencing range; 

(i) the indication should be given only if there is adequate information before 

the court, and should not be given if the choice of sentencing option is 

likely to be materially affected by the contents of a pre-sentence report; 

(j) in giving the indication, the court must take into account, but must not 

state, any discount that would be given to the defendant for pleading 

guilty at that stage of the proceedings; 

(k) the defendant should be given a short time in which to decide whether to 

enter a guilty plea on the basis of the indicative sentence; 
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(l) where the defendant accepts the indicative sentence, the judicial officer 

who gave the indication should be the one who passes sentence; 

(m) where the defendant rejects the indicative sentence, the matter should be 

set for hearing or trial before another judicial officer and the indicative 

sentence should not be binding on that judicial officer; and 

(n) the rights of the prosecution and the defence to appeal against sentence 

should be retained but, where a prosecution appeal against sentence is 

upheld, the defendant should be given the opportunity to withdraw the 

guilty plea. 
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Reconsideration of sentence in absence of error 

In what circumstances should a court be able to reconsider a sentence passed on 

a federal offender? For example, should a court be able to re-sentence an 

offender based on new information or a fundamental change in circumstances 

that occurred after sentencing? Who should be able to initiate a reconsideration 

of sentence? [IP 29, Q 8–6] 

Is there a need to amend the provisions dealing with the sentence of a federal 

offender who fails to comply with his or her undertaking to provide future 

cooperation with law enforcement agencies? [IP 29, Q9–2]
1348

 

Background 

16.1 Reconsideration of sentence may arise either in the absence of any error by the 

court that imposed the sentence—which is considered in this section—or because of an 

error made by the court—which is considered in the following section. In either case, a 

sentence may potentially be reconsidered by the court that imposed the sentence, by an 

appellate court,
1349

 or by the executive exercising the prerogative power to pardon or 

remit a sentence.
1350

 

Reconsideration by original court 

16.2 As a general rule, a court does not have power to review, rehear, amend or set 

aside any judgment or order once it has passed into the court record, other than by way 
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of appeal.
1351

 The rule is based on the principle that it is desirable to have finality of 

litigation.
1352

 

16.3 However, sentencing legislation allows courts that impose sentences to re-

sentence offenders in certain situations in the absence of any error by the court. One 

such situation is exemplified by Part IB of the Crimes Act 1914 (Cth), which allows a 

court to re-sentence an offender who has breached conditions imposed by a sentencing 

order or who has failed to comply with a sentence.
1353

 

16.4 Another situation is illustrated by the sentencing legislation of Queensland and 

Western Australia, which allow a court to re-sentence an offender where the court had 

reduced an offender‘s sentence because of an undertaking by the offender to cooperate 

with law enforcement authorities and the offender has failed to comply with that 

undertaking.
1354

 In contrast, under Part IB of the Crimes Act, where a federal offender 

has had a sentence reduced because of an undertaking to cooperate with the authorities 

and subsequently fails to comply with that undertaking, the prosecution‘s avenue of 

redress is by way of appeal.
1355

 

16.5 Other circumstances in which a sentence might potentially be reconsidered in 

the absence of error by a court are: (a) where there is new information relating to 

events occurring after sentence, such as post-sentence cooperation with the authorities; 

or (b) where there has been a fundamental change in the circumstances of the offender 

after sentencing, such as deterioration in health. The Crimes Act does not empower 

courts to reconsider sentences in these circumstances. However, some state and 

territory legislation provides courts with the power to review community service orders 

or community based orders on the grounds that it would be in the interests of justice to 

do so having regard to circumstances that have arisen since the order was made;
1356

 or 

on the basis that the offender is not able to comply with the order because his or her 

circumstances have materially altered since the order was made.
1357

 Similarly, the 

sentencing legislation of the ACT and the Northern Territory allows a court to 

reconsider a home detention order on the basis of changed circumstances since 

sentencing.
1358

 

16.6 Courts in the United States are empowered to reduce sentences based on 

evidence of post-sentence cooperation, including where an offender has provided 

substantial assistance: 

 in investigating or prosecuting another person within one year after sentencing; 

or 

 which involved information not known to the offender until one year or more 

after sentencing; or 
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 which involved information the usefulness of which could not reasonably have 

been anticipated by the offender until more than one year after sentencing and 

where the offender promptly provided that information after its usefulness 

became reasonably apparent.
1359

 

Reconsideration by appellate court 

16.7 Appellate courts can consider facts that have arisen after sentencing when they 

re-sentence an offender after allowing a sentencing appeal. However, the power of an 

appellate court to treat new information relating to events occurring after sentence as a 

ground of appeal is restricted. At common law, evidence of post-sentence cooperation 

is not a basis for reduction of sentence on appeal.
1360

 Generally speaking, the task of an 

appellate court is to ascertain whether a trial judge made an error on the basis of the 

material before him or her.
1361

 An appellate court may not receive fresh evidence in 

relation to evidence of events occurring after sentence because the evidence is 

incapable of demonstrating appealable error by a sentencing judge, unless the evidence 

sheds new light on material before the judge at the time of sentencing or brings before 

the court facts that were in existence at the time of the imposition of the sentence but 

were not known to the sentencing judge.
1362

 

16.8 However, it is not always easy to draw a distinction between events occurring 

after sentence that show the true significance of facts in existence at the time of 

sentence, and events occurring after sentence that do not have that effect.
1363

 For 

example, where an offender‘s health or life expectancy was a relevant factor at the time 

of sentencing, an appellate court has allowed evidence to be led of the fact that since 

sentence was passed the offender‘s health has deteriorated, rendering the effect of 

imprisonment on the offender harsher than could have been anticipated when sentence 

was passed.
1364

 

Reconsideration by the executive 

16.9 The executive prerogative to pardon or remit a sentence is rarely exercised. 

However, the power is most likely to be exercised where there are compassionate 

grounds to do so, or as a reward for some form of exceptional behaviour in prison, or 

for post-sentence cooperation that was not taken into account in sentencing.
1365

 

Issues and problems 

Reconsideration by courts or executive? 

16.10 Where a sentence falls to be reconsidered because of new information relating to 

events occurring after sentence or because of a fundamental change in the 

circumstances of an offender, an issue arises concerning the most appropriate forum in 

which to undertake that reconsideration. The common law position is that the review of 

a sentence in the light of subsequent events is the proper province of the executive 

government and not an appellate court.
1366

 However, opposing views have been 

expressed. 
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16.11 In R v C, the majority of the South Australia Court of Criminal Appeal held that 

the court should not reduce a sentence on the basis of post-sentence cooperation 

provided by the offender, although they acknowledged that the assistance provided by 

the offender warranted a reduction in sentence and that if the assistance had been 

provided before the imposition of sentence, the sentence would have been reduced. The 

Court stated that it would set an undesirable precedent if the court were to intervene, 

and that any reduction should be made by the exercise of the executive prerogative of 

mercy. It said that to allow fresh evidence on appeal in such circumstances would 

make it difficult to put an end to the sentencing process.
1367

 Perry J dissented, stating 

that the exceptional circumstances of the case rendered it appropriate for the court, 

rather than the executive, to review and reduce the sentence. He said that the 

exceptional circumstances included that the post-sentencing cooperation was 

considerable, resulted in the offender being subjected to a harsher regime in prison, and 

seriously jeopardised his safety.
1368

 

16.12 The Law Society of South Australia expressed the view that the process of 

obtaining relief through the exercise of the prerogative of mercy is long and arbitrary. 

The Law Society expressed support for empowering courts to reconsider a sentence 

based on new information or fundamental change of circumstances, such as 

development of ill health, serious accident in prison, or serious assault in prison. The 

Law Society gave an example of an offender who had been rendered disabled because 

of a prison assault. It submitted that a reconsideration of sentence ought to be able to 

be initiated by the parties, the Commonwealth, or the court of its own motion.
1369

 

16.13 Some federal offenders, including one who was diagnosed with cancer within 

months of incarceration, expressed support for a court to be able to reconsider a 

sentence based on new evidence (including evidence of events occurring after 

sentence), or a fundamental change in circumstances following sentence.
1370

 

Failure to comply with undertaking to cooperate 

16.14 Under s 21E of the Crimes Act, the Commonwealth Director of Public 

Prosecutions (CDPP) may institute an appeal against a sentence that has been reduced 

on the basis of an undertaking to cooperate only where an offender has failed without 

reasonable excuse to comply with the undertaking.
1371 

The CDPP must consider that it 

is in the interests of the administration of justice to institute an appeal.
1372 

Accordingly, 

an offender who promises future cooperation may enjoy the benefits of a reduced 

sentence notwithstanding that he or she does not comply with that undertaking. This 

may happen if the offender has a reasonable excuse for the failure to comply, or if the 

CDPP declines to institute an appeal. 

16.15 Another issue arises from the fact that an offender needs to be ‗under sentence‘ 

in order for the CDPP to institute an appeal under s 21E. The section could thus lead to 

a situation in which an offender who has received a generous reduction for promised 
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cooperation could breach the undertaking with impunity if the reduced sentence has 

expired. The Law Society of South Australia submitted that this situation was very 

much a case of shutting the door after the horse has bolted.
1373

 

16.16 The CDPP submitted that these deficiencies could be remedied by a new 

statutory scheme for reconsideration of sentence. 

The CDPP is of the view that it would be appropriate to introduce a legislative 

scheme to replace section 21E which would ensure that the CDPP is able to bring the 

matter back before the Court in cases where an undertaking of assistance by an 

offender had not been honoured in whole or in part. 

Currently, this mechanism is by way of an appeal. Another option would be to 

introduce a legislative regime which would enable the CDPP to make an application 

to bring the offender back before the court in which the offender was sentenced, for 

re-sentencing. In the CDPP‘s view, the most appropriate forum for reconsideration of 

the matter is the sentencing court and not an appeal court. This is because the exercise 

of re-sentencing the offender requires a re-examination of all the facts and 

circumstances of the case, including the penalty given at the original sentence, the 

specified discount, the terms of the undertaking given by the offender, the quality of 

any assistance actually delivered in furtherance of the undertaking, and the reasons for 

the failure to comply with the undertaking. In our opinion, it is not necessary for this 

to be carried out on appeal.1374 

Options for reform 

16.17 One option for reform is expressly to empower the original sentencing court to 

reconsider a sentence that has been reduced on the basis of an undertaking to provide 

cooperation with the authorities where that undertaking has not been fulfilled. Such a 

reform would replace the current mechanism of appeal in this regard. 

16.18 Another option for reform is to broaden the grounds for reconsideration of a 

federal sentence by empowering a court to reconsider a sentence that involves evidence 

that would not be caught by the fresh evidence rules in relation to an appeal. Those 

situations would include: 

 where there is new information relating to exceptional events occurring after 

sentence, such as post-sentence cooperation with the authorities; or  

 where there has been a fundamental change in the circumstances of the offender 

after sentencing, involving facts that do not shed new light on material before 

the judge at the time of sentencing or which were not in existence at the time of 

the imposition of the sentence. 

16.19 An alternative to the preceding option is to leave reconsideration of sentence in 

these situations to the executive, in the exercise of its prerogative power to pardon or 

remit a sentence. 
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ALRC’s views 

Re-sentencing after breach 

16.20 The ALRC is of the view that the existing power of a court to reconsider a 

federal sentence should be preserved where an offender has failed to comply with that 

sentence or has breached the conditions imposed by a sentencing order.
1375

 This power 

should be exercisable by the original court, whether differently constituted or not. 

Failure to comply with undertaking to cooperate 

16.21 The ALRC considers that federal sentencing legislation should empower a court 

that imposes a federal sentence, whether or not differently constituted, to reconsider a 

sentence where the court reduced the sentence because the offender undertook to 

cooperate with the authorities and the offender failed to comply with that undertaking 

within a reasonable time. Reconsideration by the court that imposed the sentence 

should replace the current mechanism in Part IB of the Crimes Act, which requires the 

CDPP to appeal against the inadequacy of the sentence. The proposed approach is 

consistent with the position in Queensland and Western Australia. The ALRC agrees 

with the reasons advanced by the CDPP that the original sentencing court, rather than 

an appellate court, is the most appropriate forum in which to reconsider a sentence 

where an offender has failed to comply with an undertaking to cooperate. In such 

circumstances, an appellate court would not be dealing, as it customarily does, with an 

error made by the court below. 

16.22 Additionally, the ALRC is of the view that, where a sentence has been reduced 

because of an undertaking to cooperate and the offender fails to comply with the 

undertaking, the CDPP should be able to institute proceedings for reconsideration of 

the sentence irrespective of whether the offender had a reasonable excuse. The CDPP 

should be able to institute such proceedings whenever it considers it to be in the 

interests of justice to do so. There may well be circumstances in which an offender 

should not retain the full benefit of a reduced sentence, even though he or she had 

reasonable grounds for failing to cooperate. This proposal is consistent with the 

approach taken in sentencing legislation in Western Australia and the ACT.
1376

 

16.23 The ALRC is also of the view that the CDPP‘s ability to institute re-sentencing 

proceedings should not be restricted to circumstances in which an offender is ‗under 

sentence‘. Where the CDPP considers that it is in the interests of justice to do so, the 

CDPP should be able to initiate re-sentencing proceedings against an offender whose 

reduced sentence has expired where that offender has failed to comply with an 

undertaking to cooperate. Re-sentencing proceedings should be commenced within a 

reasonable time after non-compliance. 
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New information or fundamental change in circumstances 

16.24 The ALRC does not currently support a wider power to reconsider a sentence, 

such as where there is new information relating to exceptional events occurring after 

sentence, or where there has been a fundamental change in the circumstances of an 

offender after sentencing. Adopting such an approach significantly detracts from the 

goal of promoting finality of the sentencing process. The ALRC is of the view that 

where a sentence is to be reconsidered on these grounds, it is more appropriately dealt 

with by an application for the exercise of the executive prerogative to pardon or remit a 

sentence. This might be done on compassionate grounds or as a reward for post-

sentence cooperation or other form of exceptional behaviour. 

16.25 However, as discussed in Chapter 7, the ALRC supports a court having power to 

reconsider the time and manner in which a fine is to be paid, taking into account 

changes to an offender‘s financial circumstances after sentencing. The existence of 

such a power does not detract from the finality of the sentencing process because the 

court may reconsider only the mechanics of payment, not the quantum of the fine. 

Proposal 16–1 Federal sentencing legislation should empower a court that 

imposes a federal sentence, whether differently constituted or not, to reconsider 

the sentence where: 

(a) an offender fails to comply with a sentence or breaches the conditions 

imposed by a sentencing order (as currently provided); or 

(b) the court reduced the sentence because the offender undertook to 

cooperate with the authorities and the offender failed to comply with that 

undertaking within a reasonable time, regardless of whether the offender 

had a reasonable excuse for non-compliance. Such proceedings must be 

initiated by the Commonwealth Director of Public Prosecutions within a 

reasonable time after non-compliance and only if the Director is satisfied 

that the interests of justice will be served by re-sentencing. 

Correction of errors 

Should federal legislation expressly set out a court‘s powers to correct errors in 

the sentencing of federal offenders? If so, what type of errors should a court be 

empowered to correct, at whose instigation, and what procedure should be 

adopted for making such corrections? [IP 29, Q 8–7] 
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Background 

16.26 Sentencing is a complex procedure. Complications can arise in the calculation of 

sentences where a court sentences a federal offender for multiple offences and, in 

particular, where an offender is sentenced to imprisonment for both federal and state or 

territory offences.
1377

 Ascertaining the commencement date of a sentence may involve 

arithmetic calculations aimed at giving credit for time spent in pre-sentence custody, 

and at giving effect to a court‘s decision to impose concurrent, consecutive, or partly 

consecutive sentences. Other calculations arise in the process of setting non-parole 

periods and ascertaining the date on which a federal offender will be eligible to be 

released on parole. In the case of joint offenders, allowance has to be made for the fact 

that a court is not empowered to fix a single non-parole period in respect of both 

federal and state or territory sentences of imprisonment.
1378

 From time to time, judicial 

officers make technical errors in calculating a sentence, giving rise to a need for a 

mechanism to redress such errors promptly. 

16.27 The common law rule is that, subject to rules of court, a judicial officer may 

only correct a sentence before it has ‗passed into record‘. However, there is no clearly 

defined point at which that may be said to have happened.
1379

 Superior courts have an 

inherent jurisdiction—generally reflected in rules of court
1380

—to vary a judgment or 

order even after it has been passed or entered, so that it states correctly what the court 

decided and intended.
1381

 

16.28 The power to correct sentences under Part IB of the Crimes Act is limited. The 

court is given an express power to correct sentencing errors concerning the failure to 

fix, or to properly fix, a non-parole period or the making of a recognizance release 

order.
1382

 An application to correct this type of error can be made by the Attorney-

General, the CDPP or the federal offender, and a court may deal with the application 

notwithstanding that the court is differently constituted from the way it was when the 

person was sentenced. However, there is no express power in Part IB to correct 

sentencing orders that are not in conformity with the law; nor is there express power to 

correct ‗slip‘ errors. 

16.29 In contrast, some state and territory sentencing legislation gives courts express 

power to correct errors in sentencing by way of variation, amendment or rescission. 

For example, courts in some jurisdictions are expressly given the power to reopen 

sentencing hearings
1383

 and to make corrections where sentences have been imposed 

contrary to law;
1384

 or where the court has failed to impose a sentence that the court 

legally should have imposed;
1385

 or where the sentence imposed by the court was based 

on an error of fact.
1386

 Provisions that confer on a court the power to correct sentencing 

errors of a substantive nature typically state that the parties must be given an 

opportunity to be heard,
1387

 and that rights of appeal remain unaffected.
1388

 Some 

provisions allow a court the discretion not to reopen a sentencing hearing where it is of 
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the view that the matter would be dealt with more appropriately by a proceeding on 

appeal.
1389

 

16.30 Courts in some jurisdictions are also given express powers to correct technical 

errors; clerical errors; or errors arising from an accidental slip or omission or a material 

miscalculation of figures or a material mistake in the description of any person, thing 

or matter.
1390

 State sentencing laws allow an application to correct a slip error to be 

made by the court acting on its own initiative
1391

 or on an application of the parties to 

the proceedings.
1392

 In Victoria, a court may correct slip errors without requiring the 

parties to the proceedings to be given an opportunity to be heard, unless the interests of 

justice require it in the particular case.
1393

 In Western Australia a court must ensure that 

all parties and relevant authorities are notified of the correction of any clerical or slip 

error.
1394

 

16.31 The ALRC has been informed that one of the circumstances in which the 

executive prerogative to remit a sentence may be exercised is where a court has 

incorrectly applied sentencing laws, with the result that a prisoner‘s effective sentence 

is different from that intended by the court.
1395

 

Issues and problems 

16.32 Stakeholders—including prosecutors, legal practitioners and academics—

expressed broad support in consultations and submissions for federal legislation to 

expressly set out a court‘s powers to correct errors in the sentencing of federal 

offenders.
1396

 One federal offender also supported such a power, but submitted that the 

power to correct errors should remain with an appellate court rather than be conferred 

on the sentencing court.
1397

 Another federal offender was opposed to such a 

provision.
1398

 

16.33 The CDPP submitted that: 

Apart from section 19AH of the Crimes Act 1914 it has been necessary to rely on 

State/Territory law and/or common law to correct errors that have occurred in 

sentencing. The inclusion of a general Commonwealth provision to correct errors 

where sentences are not imposed in conformity with the law or there is an accidental 

slip or omission would be a very helpful addition for the prosecution to assist the 

court. Such a provision may, of course, benefit a defendant and, in our view, should 

be available at the instigation of the court, the prosecution or the defendant.1399 

16.34 The Law Society of South Australia submitted that: 

The legislation ought to set out a court‘s powers to correct errors in sentencing federal 

offenders. The types of errors include technical error, arithmetic errors, the omission 

to fix a non-parole period, mutual error of fact, … error of law such as the maximum 

penalty available. 

A simple procedure available would be to enable an application to be made to the 

sentencing court.1400 
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16.35 The New South Wales Legal Aid Commission supported a provision that 

enabled the court to reopen a sentencing hearing, such as the provision in the New 

South Wales sentencing legislation, which was said to allow for flexibility.
1401

 

ALRC’s views 

16.36 Having regard to the views expressed in consultations and submissions, and to 

relevant provisions in state and territory sentencing legislation, the ALRC considers 

that federal sentencing legislation should expressly set out a court‘s powers to correct 

errors in the sentencing of federal offenders. The inclusion in federal legislation of 

express powers to correct errors may increase the likelihood that errors will be 

corrected, that they will be corrected expeditiously, and that unnecessary appeals will 

be avoided. There is a strong public interest in ensuring that correct sentences are 

imposed on federal offenders. 

16.37 The types of errors that should be able to be corrected by a sentencing court 

should include slip errors. But they should also include errors of a more substantive 

nature, such as where: 

 the court has imposed a sentence or a sentence-related order contrary to law; 

 the court has failed to impose a sentence or a sentence-related order that is 

required to be made by law, including a failure to fix or properly to fix a non-

parole period; and 

 the sentence included an order that was based on or contained an error of fact. 

16.38 The ALRC considers that redressing the incorrect application of sentencing laws 

is a matter that is properly undertaken by a court, rather than by the exercise of the 

executive prerogative to pardon or remit a sentence. A legislative provision that 

expressly invests a court with the power to correct sentencing errors may have the 

advantage of encouraging judicial, as opposed to executive, correction. 

16.39 A distinction should be made between slip errors and errors of a more 

substantive nature, because the different nature of these errors justifies the adoption of 

different procedures for correction. In the case of slip errors, a correction need not be 

carried out in open court, unless a court considers it necessary in the interests of 

justice. A court should be required to notify the parties to the proceedings and any 

relevant authorities of the fact that a correction has been made. An offender should not 

be required to be present for the correction of a slip error.
1402

 The power to correct slip 

errors should be able to be initiated by the court on its own motion, or by any party to 

the proceedings or the Attorney-General of Australia. 



354 Sentencing of Federal Offenders  

16.40 The procedures to correct errors of a more substantive nature should be 

consistent with the principles of open justice and procedural fairness. This is especially 

important where a party disputes the existence of an error. Accordingly, the procedure 

for correction of such errors should be carried out in open court and only after the 

parties to the proceedings have been given an opportunity to be present and to be 

heard. However, the court should be able to make the correction in the offender‘s 

absence if the offender consents and the court gives its permission.
1403

 The reopening 

of a sentencing hearing is one way of ensuring adherence to open justice and 

procedural fairness. 

16.41 The ability to seek correction of a substantive error in sentencing should not 

infringe a party‘s right to appeal a sentence; and the court that passed the sentence 

should retain the discretion to decline to vary, amend or rescind a sentence where it 

considers the matter may be dealt with more appropriately on appeal. 

16.42 It would be preferable for the judicial officer who imposed the original sentence 

to conduct the re-sentencing hearing, but it should be open to a court to constitute itself 

differently on re-sentencing, as the need arises. This is consistent with the position in 

Queensland and the Northern Territory to the extent that a court is empowered to 

reopen a sentencing hearing regardless of whether the court is constituted differently to 

the court that originally passed sentence.
1404

 

Proposal 16–2 Federal sentencing legislation should expressly set out a 

court‘s power to correct ‗slip‘ errors that may occur in sentencing a federal 

offender. The power should be exercisable either by the court on its own motion 

or on the application of any party to the proceedings or the Attorney-General of 

Australia. The court must ensure that the parties to the proceedings and the 

relevant authorities are notified of the correction, but the correction need not be 

carried out in open court unless the court otherwise directs. 

Proposal 16–3 Federal sentencing legislation should expressly empower a 

court, whether differently constituted or not, to reopen a sentencing hearing to 

allow it to vary, amend or rescind a sentence where: 

(a)  the court has imposed a sentence or a sentence-related order contrary to 

law; 

(b)  the court has failed to impose a sentence or a sentence-related order that 

is required to be made by law; and 

(c)  the sentence included an order that was based on or contained an error of 

fact. 
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Any variation, amendment or rescission of sentence under this provision should 

occur in open court and, subject to Proposal 13–1, only once the court has given 

the parties to the proceedings an opportunity to be present and to be heard. The 

provision does not affect a party‘s right to appeal against sentence, nor a court‘s 

discretion to decline to vary, amend or rescind a sentence where it considers the 

matter may be dealt with more appropriately on appeal. 
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Introduction 

What should be the consequences of failing to comply with an order for a non-

custodial sentence, such as a fine or a community service order? Should failure 

to comply with a non-custodial order ever result in a custodial sentence? [IP 29, 

Q 7–7] 

What should be the consequences of failing to comply with an order for an 

alternative custodial sentence, such as home detention or periodic detention? 

What options should be available for dealing with a federal offender who is 

unable, due to a reasonable cause or excuse, to comply with an alternative 

custodial sentence? [IP 29, Q 7 –9] 

What options should be available to the court in the event of a breach [of a 

recognizance release order]? [IP 29, Q 9–7, part] 

17.1 Federal sentencing orders can be breached in a variety of ways. For example, a 

federal offender may breach his or her sentence by failing to comply with a condition 

of release, failing to report to a periodic detention centre, or failing to pay a fine. This 

chapter examines the circumstances in which a court can deal with a breach of a 

federal sentencing order and the action it can take on such breach. It also examines the 

state and territory procedures for dealing with breaches of sentencing orders that are 

picked up and applied to federal offenders. 
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Power of court to deal with breach of sentencing order 

Background 

17.2 Part IB of the Crimes Act 1914 (Cth) contains a number of provisions that 

enable the court that sentenced a federal offender—whether differently constituted or 

not—to deal with a breach of a sentencing order. Section 20A deals with failure to 

comply with an order for conditional discharge or release and failure to comply with a 

recognizance release order. Section 20AC deals with breaches of state and territory 

sentencing orders picked up by s 20AB and applied in the sentencing of federal 

offenders. 

17.3 Neither s 20A nor s 20AC empower the court to deal with breaches of 

sentencing orders in circumstances where the offender has a reasonable excuse for the 

breach, such as illness. The inability to deal with such breaches received some 

publicity in 2004 in relation to the sentence of periodic detention imposed on Mr Rene 

Rivkin, who had been found guilty of insider trading.
1
 

17.4 In addition, Part IB does not permit review of sentencing orders even if they are 

no longer appropriate, such as when an offender‘s circumstances have materially 

altered since the sentence was imposed.
2
 In contrast, some state and territory legislation 

gives courts the power to review certain sentencing orders when it appears that they 

may no longer be appropriate.
3
 For example, sentencing legislation in the Northern 

Territory provides that a court may have regard to circumstances that have arisen or 

become known after sentencing when reviewing a home detention order.
4
 The issue of 

reconsideration of sentence in the absence of error is dealt with in Chapter 16 of this 

Discussion Paper. 

17.5 It is unknown how many federal offenders breach their sentencing orders. 

However, as at 23 March 2004, 12 out of 48 federal offenders serving sentences of 

periodic detention were in breach of their orders.
5
 In 2003–04, the Commonwealth 

Director of Public Prosecutions (CDPP) dealt with two breaches of sentencing orders 

pursuant to ss 20A and 20AC of the Crimes Act.
6
 

Issues and problems 

17.6 The question that arises is whether courts should be empowered to deal with 

breaches of sentences imposed pursuant to ss 19B, 20(1) or 20AB(1) where the 

offender has a reasonable cause or excuse for the breach. The CDPP submitted that 

federal sentencing legislation should be amended to enable a court to deal with matters 

where an offender was unable to comply with a sentence or order.
7
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ALRC’s views 

17.7 The ALRC is of the view that federal sentencing legislation should be amended 

to enable the court that sentenced a federal offender, whether differently constituted or 

not, to deal with all breaches of sentences imposed pursuant to ss 19B, 20(1) 

or 20AB(1) of the Crimes Act, regardless of whether the offender has a reasonable 

cause or excuse for the breach. It is fundamental to the legitimacy of the federal 

criminal justice system that judicial officers are empowered to hear and determine 

proceedings with respect to breaches of orders imposed by the court. The fact that a 

federal offender has a reasonable cause or excuse for a breach will no doubt be an 

important issue in determining the outcome of breach proceedings. However, it should 

not bar the court from dealing with the breach and making orders that are appropriate 

in all of the circumstances of the case. The ALRC considers that judicial officers 

should be given broad and flexible powers to respond to breaches of sentencing orders, 

given the variety of circumstances that could explain or excuse the breach. 

Proposal 17–1 Federal sentencing legislation should empower a court to 

deal with all breaches of a sentencing order, regardless of whether the offender 

has a reasonable cause or excuse for the breach. 

Consequences of breach of a sentencing order 

Background 

17.8 Part IB of the Crimes Act outlines the action that a court may take if a federal 

offender breaches a sentencing order without reasonable excuse.
8
 If a federal offender 

breaches an order for conditional discharge, the court may revoke the order and re-

sentence the offender for the original offence, or take no action.
9
 If a federal offender 

breaches an order for conditional release made pursuant to s 20(1)(a), or a state or 

territory sentencing order picked up and applied pursuant to s 20AB, the court may 

impose a pecuniary penalty not exceeding 10 penalty units; revoke the order and re-

sentence the offender for the original offence; or take no action.
10

 

17.9 If a federal offender breaches a recognizance release order the court may: 

impose a monetary penalty not exceeding $1,000; extend the period of supervision to a 

period not greater than five years; revoke the order and impose an alternative 

sentencing option under s 20AB; revoke the order and imprison the person for that part 

of the sentence that the person had not served at the time of release from custody; or 

take no action.
11

 Further, the recognizance may be forfeited under s 20A(7). As 

discussed in Chapter 2, the ALRC considers that the term ‗recognizance release order‘ 

should be replaced with the term ‗conditional suspended sentence‘.
12

 Conditional 

suspended sentences are discussed further in Chapter 7. 

17.10 If a court revokes an original sentencing order and re-sentences the offender, the 

court is required to take into account, in addition to any other matters, the fact that the 
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original order was made, anything done under the order, and any other order made in 

respect of the original offence or offences.
13

 

Issues and problems 

17.11 In IP 29, the ALRC asked whether the court‘s statutory powers to deal with 

breaches of federal sentencing orders were appropriate or whether further powers were 

needed. The ALRC also queried whether there should be any limitations on the court‘s 

power to re-sentence an offender upon breach of a sentencing order.
14

 

17.12 A number of stakeholders indicated that courts should be entitled to impose 

custodial sentences on offenders who breached federal sentencing orders.
15

 The 

Australian Taxation Office (ATO) submitted that custodial sentences should be 

imposed for wilful or deliberate non-compliance with sentencing orders, or where there 

is no other suitable sentencing option available in dealing with an offender following 

breach.
16

 Correctional Services in the Northern Territory submitted that the 

consequences of a breach of a federal sentencing order should be the same as the 

consequences for breach of a state or territory sentencing order.
17

 

17.13 Some stakeholders also expressed concern about the inflexibility of the 

consequences of breach of a recognizance release order. The Law Society of South 

Australia submitted that a federal offender in breach of a recognizance release order 

should ordinarily be required to serve a period of full-time imprisonment but that the 

court should have the discretion to impose a lesser term of imprisonment than that 

initially specified in the order.
18

 Similarly, the CDPP submitted that greater flexibility 

was needed to enable courts dealing with breaches of recognizance release orders to 

impose sentences of imprisonment of a lesser duration than the sentence of 

imprisonment initially imposed.
19

 As noted in IP 29, there has also been judicial 

criticism of the inflexibility of breach procedures for recognizance release orders.
20

 

17.14 Another issue that arises is the inability to enforce a ‗monetary penalty‘ imposed 

under s 20A(5)(c)(ia) for breach of a recognizance release order. Section 3 of the 

Crimes Act provides that a reference in the Act to a ‗fine‘ includes reference to a 

‗pecuniary penalty‘ (other than particular specified pecuniary penalties). Accordingly, 

pecuniary penalties imposed on offenders who have breached orders for conditional 

discharge imposed pursuant to s 20(1) of the Act, or who have breached state or 

territory sentencing orders imposed pursuant to s 20AB, can be enforced as fines.
21

 

However, because s 20A(5)(c)(ia) refers to a ‗monetary penalty‘, not a ‗pecuniary 

penalty‘, such a penalty cannot be enforced as a fine. 

ALRC’s views 

17.15 The ALRC is of the view that federal sentencing legislation should continue to 

specify the consequences of breach of a federal sentencing order. This will ensure that 
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the procedures for dealing with federal offenders who breach their sentencing orders, 

and the powers that can be exercised by the court when dealing with such a breach, are 

uniform and do not vary depending on the state or territory in which the federal 

offender is serving his or her sentence. 

17.16 The ALRC considers that courts should retain their current powers to deal with 

breaches of sentencing orders, but that it is desirable to enable judicial officers to vary 

the original order where appropriate. This will provide courts with added flexibility to 

tailor orders made when dealing with breach to an offender‘s individual circumstances. 

In particular, the ALRC supports an amendment to federal sentencing legislation that 

would allow a court to deal with a breach of a suspended sentence by imposing a lesser 

period of imprisonment than that originally imposed. For example, when dealing with a 

breach of a suspended sentence, it may be appropriate to impose a lesser period of 

imprisonment than that originally imposed if the breach occurred close to the 

completion of the sentence, after a long period of compliance with the order. 

17.17 In addition, it is undesirable that a ‗monetary penalty‘ imposed on breach of a 

recognizance release order is unenforceable, and federal sentencing legislation should 

rectify this anomaly. 

Proposal 17–2 Federal sentencing legislation should provide that, in 

addition to its existing powers, a court dealing with a breach of a sentencing 

order may vary the order if satisfied of the breach. In particular, the court should 

be given the power to order that a federal offender who has breached a wholly or 

partially suspended sentence of imprisonment be imprisoned for a lesser period 

than that originally imposed. 

Proposal 17–3 Federal sentencing legislation should be amended to ensure 

that any order imposing a monetary penalty for breach of a recognizance release 

order is enforceable. 

Procedure for enforcement action following breach 

What concerns arise in relation to enforcing alternative sentencing orders or 

fines against federal offenders? How might these concerns be addressed? [IP 29, 

Q 12–5] 

Background 

17.18 State and territory sentencing options that are picked up and applied to federal 

offenders are administered by state or territory corrective services agencies and 

officers.
22

 However, any breach of such an order must be dealt with by the court that 
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passed the sentence, whether differently constituted or not.
23

 In contrast, state and 

territory administrative bodies are often empowered to deal with breaches of 

sentencing orders made in relation to state or territory offenders. 

Issues and problems 

17.19 The Australian Constitution precludes a non-judicial body from exercising 

federal judicial power. The adjudication of a breach of a sentencing order involves the 

exercise of federal judicial power and this power must thus be exercised by a court in 

accordance with Chapter III of the Constitution. 

17.20 Many stakeholders involved in administering federal sentences expressed 

dissatisfaction with existing procedures for dealing with breaches of federal sentencing 

orders.
24

 In consultations and submissions, the ALRC was informed that: there was a 

lack of knowledge about how to deal with federal offenders who had breached 

sentencing orders;
25

 delays were experienced when breaches were referred to the 

CDPP;
26

 and the procedures for dealing with such breaches were cumbersome and 

resource intensive. In addition, it was submitted that delay in dealing with a breach of a 

federal sentencing order had the potential to place those involved in supervising federal 

offenders and the community at risk.
27

 

17.21 The New South Wales Department of Corrective Services provided the ALRC 

with a helpful case study that demonstrated the protracted nature of the procedure for 

dealing with breach of federal sentencing orders.
28

 This case study noted that upon 

becoming aware of a breach of a sentencing order imposed on one particular federal 

offender, Community Offender Services (COS) filed a breach report with the New 

South Wales Parole Board. COS was then advised that the Board lacked the 

jurisdiction to deal with the matter. However, after contacting the CDPP about the 

breach, COS was informed that it may be possible for the New South Wales Parole 

Board to deal with the breach and that this would be investigated further. 

Approximately one month later, the CDPP informed COS that the New South Wales 

Parole Board lacked the jurisdiction to deal with the breach. The CDPP then required 

COS to amend its original breach report to comply with the CDPP‘s legal 

requirements, swear the breach report before a magistrate, have the matter listed for 

hearing, serve the breach notice on the offender, and prepare and file an affidavit of 

service. Once listed, the matter was adjourned on a number of occasions before it was 

finalised some six months after the initial breach. 

Options for reform 

17.22 For constitutional reasons, the options for dealing with a breach of a federal 

sentencing order are limited. While some stakeholders expressed the view that breach 

procedures for federal offenders should be the same as those for state and territory 

offenders,
29

 this is not constitutionally possible where a state or territory administrative 
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body deals with the breaches. For the same reason, it would not be possible for the 

proposed Federal Parole Board to deal with breaches of federal sentencing orders. 

17.23 An option that could circumvent these difficulties, and streamline the breach 

procedure, would be to encourage the use of self-executing orders at the time of 

sentencing. These orders, sometimes referred to as ‗guillotine orders‘, would become 

operational on a nominated date if a particular event had not occurred. Self-executing 

orders are ordinarily used in civil proceedings where parties are ordered to take certain 

steps to progress the proceedings and one party has been persistently dilatory or 

recalcitrant in its approach to the litigation. Self-executing orders are a case-

management tool designed to enforce compliance with court orders and to reduce the 

costs associated with litigation. 

17.24 Another option would be to attempt to reform the current procedures for dealing 

with breaches of federal sentencing orders to ensure that breaches are dealt with 

expeditiously and efficiently. 

ALRC’s views 

17.25 Self-executing orders are rarely, if ever, appropriate in the context of criminal 

proceedings, and courts sentencing federal offenders should not make such orders at 

the time of sentencing. The consequences of a breach of a federal sentencing order can 

be severe—including the deprivation of liberty—and should not occur automatically. 

There are many reasons why an offender may breach a sentencing order, some of 

which may excuse or mitigate the breach. The consequences of a breach of a federal 

sentencing order should not be predetermined, and judicial officers should deal with 

breaches only after they have occurred to allow an appropriate response in light of all 

the circumstances of the case. 

17.26 The current procedures for dealing with breaches of sentencing orders should be 

revised. Submissions and consultations revealed widespread uncertainty about the 

procedures to be followed upon breach of a federal sentencing order. This confusion 

could be minimised by the development and widespread dissemination of a protocol 

outlining the steps to be taken when a federal offender breaches a sentencing order. 

The proposed Office for the Management of Federal Offenders should develop this 

protocol in consultation with the CDPP and the state and territory corrective services 

authorities involved in the administration of federal sentencing orders. 

Proposal 17–4 The proposed Office for the Management of Federal 

Offenders, in consultation with the Commonwealth Director of Public 

Prosecutions and state and territory corrective services authorities, should 

develop a protocol outlining the procedures to be followed by state and territory 

correctional authorities and prosecutors when a federal offender breaches a 

sentencing order. 
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Fine enforcement 

Responsibility for fine enforcement 

Background 

17.27 In Chapter 7, the ALRC proposes amendments to federal sentencing legislation 

aimed at minimising the risk of fine default.
30

 However, in the event of default, 

s 15A(1) of the Crimes Act provides that the law of a state or territory relating to the 

enforcement of a fine applies to a federal offender to the extent that it is not 

inconsistent with federal law, and with certain modifications made by s 15A.
31

 Each 

state and territory has its own fine enforcement options.
32

 Section 15A(1AA) lists the 

various state and territory penalties for fine default that can be applied to offenders 

who fail to pay fines imposed for federal offences. 

17.28 There is no available data on how many federal offenders are ordered to pay 

fines or how many federal offenders fail to pay their fines. In addition, the extent to 

which state and territory enforcement processes are used to enforce fines imposed on 

federal offenders is unknown. 

17.29 In some jurisdictions, administrative bodies enforce state fines;
33

 in others, state 

and territory fines are enforced through the courts.
34

 It is not possible for state or 

territory administrative bodies to impose penalties for fine default on federal offenders 

because to do so would involve the exercise of federal judicial power. 

17.30 For the reasons explained above, only judicial bodies can exercise federal 

judicial power, and thus s 15A(1AA) of the Crimes Act provides that a court must 

impose a penalty on a federal offender who fails to pay a fine. However, s 15A(1ACA) 

enables an officer of a state or territory court to impose a penalty for fine default where 

the law of the state or territory allows the officer to exercise the court‘s powers and the 

court retains effective control and supervision of the exercise of jurisdiction.
35

 

Issues and problems 

17.31 The Attorney-General‘s Department (AGD) submitted that the federal fine 

enforcement regime was problematic because state and territory administrative bodies 

could not enforce federal fines and it was resource intensive to return to the court to 

obtain orders to enforce the payment of federal fines.
36

 The ATO commented that 

differences in the resources allocated to fine enforcement in different jurisdictions, and 

differences in the enforcement options available across the jurisdictions, meant that 

federal fines were enforced inconsistently.
37

 

Options for reform 

17.32 The AGD suggested that federal fines might be enforced more efficiently if the 

court were to make conditional, or self-executing, orders at the time of sentencing. For 
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example, a court could order a federal offender to pay a fine by a particular date, in 

default of which the offender would be required to perform a certain amount of 

community service. This would obviate the need to relist a matter before the court if 

the offender failed to pay his or her fine. 

17.33 Another option for reform in this area would be the establishment of an entirely 

different scheme for the collection of federal fines. Some commentators have 

suggested that this could be achieved by using the tax system to collect fines from 

offenders by establishing a scheme similar to the existing Higher Education 

Contribution Scheme (HECS).
38

 The ATO submitted that responsibility for the 

enforcement of federal fines should be vested in a federal agency to ensure consistency 

in enforcement action.
39

 

ALRC’s views 

17.34 There is a paucity of information regarding federal fines and federal fine 

enforcement. The ALRC lacks basic data on the number of federal offenders who are 

fined, the rate of federal fine default, the extent of success of federal fine enforcement 

action, or the number of matters involving federal fine default that are heard and 

determined by the courts. Accordingly, the ALRC has been unable to ascertain whether 

the current procedures for fine enforcement are defective and in need of reform or 

whether the establishment of a separate federal fine enforcement system is practicable 

or desirable. However, in view of the criticisms of the current system expressed in 

some submissions and consultations, the ALRC would support any move towards a 

thorough review of this area, including the possibility of using the tax system to collect 

federal fines. 

Imprisonment for fine default 

Background 

17.35 Section 15A(1) of the Crimes Act picks up and applies state and territory laws 

dealing with the time in which a fine is to be paid. In a number of jurisdictions 

offenders are given 28 days to pay a fine.
40

 However, in some jurisdictions courts have 

the power to order that a fine be paid immediately, in default of which an offender can 

be imprisoned.
41

 In Western Australia a court that has imposed a fine on an offender 

can, in some circumstances, order that the offender be imprisoned until the fine is 

paid.
42

 

17.36 Section 15A(1) also picks up and applies state and territory laws regarding 

imprisonment for fine default. All states and territories have fine enforcement schemes 

that enable penalties other than imprisonment—such as garnisheeing of wages, seizing 

property, or performing community service—to be imposed on fine defaulters.
43

 

However, all these schemes enable imprisonment to be imposed as a final option for 

fine default.
44
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17.37 The term of imprisonment for a fine defaulter is generally determined by 

application of a formula that converts the outstanding fine into a number of days of 

imprisonment.
45

 For example, in Victoria one day of imprisonment must be served for 

each outstanding penalty unit ($100) or part of a penalty unit and in New South Wales 

one day of imprisonment must be served for each outstanding $120 or part of $120.
46

 

However, most jurisdictions also have a maximum period of imprisonment that can be 

imposed on a fine defaulter. This maximum period varies: in New South Wales and the 

Northern Territory it is three months,
47

 in South Australia and the ACT it is six 

months,
48

 in Victoria and Queensland it is two years,
49

 and in Western Australia it is 

the statutory term of imprisonment (if any) provided for the offence.
50

 There is no 

maximum period of imprisonment for fine default in Tasmania. 

17.38 In its 1988 report, Sentencing of Federal Offenders (ALRC 44), the ALRC 

expressed the view that imprisonment for fine default was a harsh and inappropriate 

enforcement mechanism where the default was not wilful.
51

 

Issues and problems 

17.39 An issue that arose in a number of consultations was the enforcement of fines 

imposed on unlawful non-citizens.
52

 In jurisdictions that allow a period of time for the 

payment of a fine (such as the Northern Territory), unlawful non-citizens are 

sometimes removed from Australia by officers of the Department of Immigration and 

Multicultural and Indigenous Affairs during the period allowed for payment. 

Accordingly, these fines could not be enforced unless the offender was apprehended 

again on returning to Australia. This problem is exacerbated by the fact that many 

unlawful non-citizens committed fishing offences, and imprisonment is not a 

sentencing option for offences under the Fisheries Management Act 1991 (Cth). 

Accordingly, a question arises whether offenders should be allowed a period of time 

within which to pay a fine or whether courts sentencing federal offenders should have 

the power to order that a fine is to be paid immediately, in default of which an offender 

may be imprisoned. 

17.40 Another problem relates to the disparate periods of imprisonment that can be 

imposed for fine default in different jurisdictions. As mentioned above, all jurisdictions 

have a method of converting outstanding fines, or hours of community service imposed 

in default of payment of a fine, into periods of imprisonment. These methods vary 

between jurisdictions. In Djou v Commonwealth Department of Fisheries, Roberts-

Smith J commented that: 

there is an obvious unfairness and inconsistency involved where either the range of 

fines ordinarily imposed or the period of default imprisonment (for similar monetary 

amounts) vary significantly from one Australian jurisdiction to another.53 
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17.41 The AGD submitted that the consequences of fine default for federal offenders 

should, as far as possible, be automatic to ensure that offenders are aware from the 

outset of the action that will be taken if the fine is not paid. The AGD also submitted 

that imprisonment should remain an option of last resort for offenders who default on 

fines because, without the threat of imprisonment, there is insufficient motivation for 

offenders to pay their fines.
54

 

ALRC’s views  

17.42 The ALRC remains of the view that imprisonment is an inappropriate immediate 

response to fine default, particularly where an offender lacks the means to pay the fine 

in question. As a matter of principle, all federal offenders should be given a reasonable 

opportunity to pay any fine imposed by a court. The fact that federal offenders who are 

also unlawful non-citizens may be removed from Australia by executive action during 

the period allowed for the payment of the fine does not provide a satisfactory reason to 

derogate from the principle that imprisonment is an inappropriate initial response to 

fine default. 

17.43 The ALRC considers that it is desirable to seek greater consistency in the default 

periods of imprisonment imposed on federal offenders who fail to pay their fines. 

While the formulae used in the states and territories to determine default periods of 

imprisonment vary slightly, these variations are unlikely to cause large disparities in 

default periods of imprisonment between jurisdictions. Of greater concern are the 

significant disparities in the maximum periods of default imprisonment. These 

disparities could cause federal offenders who have failed to pay fines of similar 

magnitude to receive substantially different penalties in different jurisdictions. 

17.44  For this reason, the ALRC considers that federal sentencing legislation should 

specify a maximum period of imprisonment that can be served by a federal offender for 

fine default. Fines imposed for federal offences can be substantial. After surveying the 

various state and territory maxima, the ALRC has concluded that 12 months should be 

the maximum period of imprisonment that a federal offender can be ordered to serve in 

default of a federal fine. While the setting of a maximum period of imprisonment is 

somewhat arbitrary, a ceiling of 12 months imprisonment will reduce the disparities in 

the maximum periods of imprisonment for fine default in the states and territories, 

although still providing a real deterrent to fine default by offenders. State and territory 

maxima that are lower than 12 months should continue to apply. 

17.45 For the reasons explained above in relation to breach of sentencing orders 

imposed pursuant to ss 19, 20 and 20AB of the Crimes Act, the ALRC does not 

consider it desirable that courts pronounce the consequences of fine default at the time 

of sentencing. There may be legitimate reasons or extenuating circumstances for 

default and federal fine defaulters can be dealt with in established and comprehensive 

fine enforcement schemes that provide a wide variety of penalties. 
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Proposal 17–5 Federal sentencing legislation should provide that, where a 

fine has been imposed on a federal offender, the offender may not be imprisoned 

for failure to pay the fine until such time as he or she has been given a 

reasonable opportunity to pay. 

Proposal 17–6 Federal sentencing legislation should provide that the 

maximum period of imprisonment to be served by a federal offender for failing 

to pay a fine is 12 months. 
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Introduction 

18.1 Most federal criminal offences are currently prosecuted in state and territory 

courts in accordance with state and territory criminal procedures.
1459

 Only a small 

number of criminal and quasi-criminal matters are heard in federal courts such as the 

Federal Court of Australia, the Family Court of Australia or the Federal Magistrates 

Court.
1460

 

18.2 In some state and territory magistrates‘ courts there are special arrangements in 

place to deal with federal matters, for example, magistrates who specialise in the area. 

In general terms, however, federal offences are heard and determined by state and 

territory courts in the same way as any other matter—they are listed alongside state or 

territory matters and are dealt with by the judicial officer who is listed to preside over 

the court on that day.
1461

 A number of submissions and consultations noted that this 

can give rise to problems as federal law becomes increasingly complex and diverges 

from state and territory law.
1462

 

18.3 This chapter examines the issue of judicial specialisation, both in state and 

territory courts and in the federal courts, and makes two proposals designed to ensure 

that courts at all levels are equipped to deal efficiently and effectively with the 

sentencing of federal offenders. 
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Specialisation in state and territory courts 

Is there a role for greater specialisation of state and territory judicial officers in 

the trial and sentencing of persons charged or convicted of federal offences? If 

so, how might this best be achieved? [IP 29, Q 10–9] 

Background 

18.4 There are a number of special arrangements in place across Australia for dealing 

with federal criminal matters, although these arrangements are limited to summary 

matters in magistrates courts. In New South Wales, for example, the vast majority of 

federal matters are dealt with by magistrates who specialise in such matters. In 

Brisbane, the Magistrates Court deals with federal matters as a specialty jurisdiction. In 

Tasmania, the Launceston Magistrates Court sets aside one day a month to deal with 

federal matters.
1463

 

Issues and problems 

Complexity 

18.5 A number of submissions and consultations discussed the increasing complexity 

of federal criminal law.
1464

 In his submission, John Champion SC noted the increasing 

complexity in areas such as cybercrime and other transnational crime, as well as the 

possibility of an increase in terrorism cases in the future.
1465

 The Australian Securities 

and Investments Commission (ASIC) noted the need for specialist experience and 

expertise in the extremely complex areas of corporate and financial services law.
1466

 It 

was also noted that federal criminal trials can be complex and time-consuming and can 

be particularly difficult for juries.
1467

 

Divergence 

18.6 Submissions and consultations also noted that the enactment of the Criminal 

Code Act 1995 (Cth), with its new principles of criminal responsibility, means that 

federal criminal law is diverging in significant and fundamental ways from state and 

territory criminal law. The Code is giving rise to new jurisprudence and the need for 

specialist expertise.
1468

 In addition, changes at the state and territory level, for example, 

the introduction of majority jury verdicts in some states,
1469

 have created further 

divergence between federal and state criminal law and procedure. The issue of 

divergence is not limited to hearing and trial procedure. Part IB of the Crimes Act 

establishes a sentencing regime specific to federal offenders and, if the proposals put 

forward in this Discussion Paper are implemented, new sentencing legislation will 

establish a unique framework of objects, purposes, principles and factors particular to 

federal sentencing.
1470
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Specialisation 

18.7 Consultations and submissions were divided on whether there should be greater 

specialisation among state and territory judicial officers in the trial and sentencing of 

persons charged or convicted of federal offences. In support it was noted that greater 

specialisation in federal sentencing may enable judicial officers to gain a better 

understanding of the particular requirements of the federal regime.
1471

 

18.8 However, other stakeholders noted that the volume of federal criminal matters 

may dictate the degree of specialisation that is possible within a particular court. Some 

judicial officers commented that it would be impractical to have greater specialisation 

in federal matters because there are insufficient resources for judges to specialise either 

on particular days or in particular types of matters,
1472

 and that this is a particular issue 

in Western Australia because of geographical factors.
1473

 The Office of the 

Commonwealth Director of Public Prosecutions (CDPP) in the Northern Territory did 

not support magistrates specialising in federal matters and preferred a rotational 

system.
1474

 

18.9 Other submissions stated that there is no need for specialisation. A view was 

expressed that judicial education, rather than specialisation by particular judicial 

officers, is the way to promote consistency in the sentencing of federal offenders.
1475

 A 

second view was that there is no need for specialisation in relation to federal offences 

because judicial officers are familiar with comparable state offences.
1476

 

Options for reform 

18.10 The magistrates courts in New South Wales, Queensland and Tasmania, 

discussed above, provide a number of different models of specialisation in federal 

criminal matters, including specialist judicial officers and dedicated court days. Both 

methods allow a more sustained focus on, and an accretion of experience in, federal 

matters. 

18.11 A further option would be for state and territory courts to establish specialist 

panels of judicial officers to deal with federal criminal matters. Specialist panels of 

judges have been established in the larger registries of the Federal Court of Australia in 

areas such as intellectual property, taxation, trade practices, human rights, admiralty 

and industrial law. Cases within these areas are randomly allocated to a judge on the 

specialist panel. Judges nominate the panels on which they would like to sit.
1477

 

ALRC’s views 

18.12 The ALRC is of the view that the increasing divergence between federal 

criminal law and state and territory criminal law—in particular, federal sentencing 

law—means that some degree of specialisation among state and territory judicial 

officers would be desirable where possible and practicable. However, the ALRC 

recognises that the nature and volume of federal criminal matters vary significantly 

between courts and that a high degree of specialisation—for example, setting aside 
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whole court days or allowing particular judicial officers to specialise in federal 

criminal matters—may not be practicable in all state and territory courts. 

18.13 To allow maximum flexibility, the ALRC proposes that state and territory courts 

consider implementing some degree of specialisation in hearing and determining 

federal criminal matters where this is practicable having regard to the nature and 

volume of the court‘s caseload. This may include the setting aside of particular days, or 

parts of a day, to hear all federal matters together; or the establishment of specialist 

panels of judicial officers to deal with federal criminal matters. 

Proposal 18-1 State and territory courts should promote specialisation in 

the hearing and determination of federal criminal matters by whatever means is 

most appropriate for those courts, where this is practicable having regard to the 

nature and volume of their caseloads. 

Original jurisdiction of the federal courts 

Should the jurisdiction of federal courts be expanded to deal more generally 

with federal criminal matters? If so, should such jurisdiction be extended: to 

trials and appeals; to all federal criminal matters or a limited class of them; or to 

lower or higher courts in the federal hierarchy? [IP 29, Q 3–1] 

18.14 Original jurisdiction refers to the power of a court to adjudicate a matter at first 

instance, rather than on appeal from another court. In relation to criminal matters, it 

generally refers to the hearing of a summary matter or the holding of a trial in an 

indictable matter and imposing sentence in those cases where the offender pleads guilty 

or is found guilty. As noted above, original jurisdiction in federal criminal matters is 

currently exercised by state and territory courts in nearly all cases. 

18.15 While some consultations and submissions supported the existing jurisdictional 

arrangements, others proposed change to address problems such as the complexity of 

federal criminal law and sentencing and the increasing divergence between federal and 

state criminal law. These proposals ranged from the establishment of an entirely 

separate federal criminal court system—in which the Federal Magistrates Court (FMC) 

would hear summary matters at first instance and deal with committal proceedings for 

indictable offences, and the Federal Court of Australia (FCA) would hear appeals and 

try indictable offences—to a limited increase in the jurisdiction of the FCA to deal with 

specific criminal offences. 
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Retaining the existing jurisdictional arrangements 

18.16 The Inspector of Custodial Services in Western Australia, Richard Harding, 

expressed the view that broad justice could be achieved in relation to federal offenders 

by relying on state and territory courts, if federal minimum standards were put in 

place.
1478

 

18.17 The New South Wales Legal Aid Commission and Victoria Legal Aid both 

expressed support for the existing arrangements. This was on the basis that state and 

territory courts have substantial accumulated experience in dealing with federal 

criminal matters, but federal courts are essentially civil courts and lack the skills and 

experience to adjudicate criminal cases properly. Due to the relatively small number of 

federal criminal cases, these organisations were of the view that it would take federal 

courts many years to develop expertise in the criminal area.
1479

 

18.18 The New South Wales Bar Association also supported leaving jurisdiction with 

state courts on the basis of their accumulated experience and the fact that there was 

insufficient workload to justify establishing a separate federal system.
1480

 

Creating a separate federal criminal court system 

18.19 In the 1980 interim report, Sentencing of Federal Offenders (ALRC 15), one 

ALRC commissioner suggested the establishment of a completely separate federal 

criminal court system.
1481

 Under this proposed framework, federal magistrates courts 

would undertake the bulk of federal criminal matters, including committal proceedings 

for indictable offences; and a single judge of the FCA—or a newly created 

intermediate level court—would hear appeals from these courts and try indictable 

offences. A Full Court of the Federal Court would hear appeals from that Court, with 

the High Court being the final court of appeal. 

18.20 However, the majority of commissioners in that report rejected the option of an 

entirely separate federal criminal court system, recommending instead that the 

jurisdiction of the FCA be expanded to cover appeals against conviction and sentence 

in federal criminal matters.
1482

 This was on the basis that the existing arrangements had 

withstood the tests of time, convenience and economics and that the added expense of 

establishing a separate federal criminal court system could not be justified because of 

the low numbers of relevant Federal offenders scattered throughout the country, and 

the need which our criminal justice tradition imposes to deal promptly with criminal 

matters once initiated.1483 

18.21 Since ALRC 15, the federal judicial system has been significantly expanded 

with the establishment of the FMC. Jurisdiction has been conferred on the FMC in 

relation to certain family law matters and a variety of other federal civil matters
1484

 but 

not in relation to criminal matters. One option for reform would be to expand the 

jurisdiction of the FMC to hear federal summary matters at first instance and deal with 

committal proceedings for federal indictable offences. 
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18.22 Currently, the FMC is comprised of 31 magistrates. It has a permanent presence 

in Sydney, Parramatta, Newcastle, Melbourne, Brisbane, Townsville, Adelaide, 

Launceston, Canberra and Darwin and the Court also conducts circuits to other 

regional and metropolitan locations.
1485

 By contrast, in 2004, the Local Court in New 

South Wales alone had over 130 magistrates, as well as 26 acting magistrates, working 

out of 165 locations throughout the state.
1486

 

18.23 The relatively small number of federal magistrates and their limited geographic 

distribution were two of the major difficulties identified in consultations and 

submissions with expanding the original jurisdiction of the FMC to deal effectively 

with federal criminal matters. A magistrate in Western Australia noted, for example, 

that the FMC would have difficulty dealing with the geographic area of a state like 

Western Australia without travelling long distances.
1487

 Currently, the FMC does not 

have a permanent presence in Western Australia. Others noted that it would take an 

immense increase in resources to provide equitable access to the Court throughout 

Australia, including remote communities.
1488

 

18.24 In consultations and submissions, there was some in-principle support expressed 

for expanding the jurisdiction of the FMC and the FCA to establish a separate federal 

criminal court system.
1489

 Members of the Victorian Bar noted that federal criminal 

cases are increasing in number and complexity and that the developing jurisprudence 

around the Commonwealth Criminal Code requires federal trials and specialist 

judges.
1490

 

18.25 However, a number of submissions and consultations expressed the view that, in 

practice, an entirely separate federal criminal court system was not viable for resource 

reasons.
1491

 ASIC pointed out that establishing a separate system would require: the 

appointment of additional magistrates and judges with appropriate commercial and 

criminal experience; the use of juries; and additional court facilities throughout 

Australia. ASIC commented that careful consideration would need to be given to the 

question of whether the benefits of an expanded federal criminal court structure would 

outweigh the practical difficulties involved.
1492

 

18.26 In addition, consultations and submissions noted that the FMC is currently a 

court of exclusively civil jurisdiction—approximately 80 per cent of its work is in 

family law—and that there would be a need to recruit a large number of magistrates 

with criminal law experience if the jurisdiction of the Court were to be expanded.
1493

 

Such expansion would also require the development of court rules and procedures 

appropriate in the criminal context. 

18.27 Concern was also expressed that the objects of the FMC—to operate as 

informally as possible, to use streamlined procedures, and to make use of appropriate 

dispute resolution processes
1494

—were not appropriate in relation to criminal matters. 
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It was noted that the essential mission of the FMC to provide a ‗cheaper, simpler, and 

faster method of dealing with less complex civil matters that would otherwise be heard 

by the Family Court or the Federal Court‘
1495

 might be undermined by an expansion of 

jurisdiction into the criminal area. 

Joint matters and accrued jurisdiction 

18.28 ASIC also noted that there would be a significant restriction on the use of 

federal courts in ASIC matters because many matters involved offenders charged with 

both federal and state offences. The Australian Constitution imposes limits on the 

extent to which the jurisdiction of the federal courts can be expanded because federal 

courts cannot be invested with state jurisdiction.
1496

 This is likely to give rise to some 

difficulty for the federal courts in dealing with offenders charged with both federal and 

state offences—unless the state offences fall within the accrued jurisdiction of the 

federal court.
1497

 

18.29 In his submission, Professor Arie Freiberg noted that there was little information 

available about the number of joint trials and that this would impact to some extent on 

the viability of investing federal courts with criminal jurisdiction.
1498

 

18.30 The CDPP has provided the ALRC with data on the number of CDPP 

prosecutions involving both federal and state charges for the five-year period 2000–04. 

In that period just over 400 joint federal/state matters were prosecuted by the CDPP at 

first instance.
1499

 Although it is not possible to say whether all these matters would be 

heard by the FMC if the original jurisdiction of that Court were expanded, it does 

indicate that, in a substantial number of cases each year, decisions would have to be 

made about whether to: 

 proceed with the state and federal charges in a state court (assuming that state 

courts retained concurrent original jurisdiction in federal criminal matters); 

 split the charges and proceed with state and federal charges in different courts; 

or 

 attempt to bring all the charges within the accrued jurisdiction of the FMC. 

18.31 The doctrine of accrued jurisdiction was originally developed in relation to the 

jurisdiction of the High Court but was expanded in the 1980s in a number of cases 

dealing with the civil jurisdiction of the FCA. The doctrine allows a federal court to 

deal with questions that would normally fall outside the jurisdiction of the court—for 

example, a question arising under state law—where it is attached to and not severable 

from a federal matter, such as where the questions arise out of common transactions 

and facts. In these circumstances the issues of state law are determined in the exercise 

of federal jurisdiction.
1500

 

18.32 While the doctrine was developed in the context of civil matters, it has been cast 

broadly and there is no reason to suppose that it could not also be applied in relation to 
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criminal jurisdiction vested in a federal court. The doctrine relies on the scope of the 

term ‗matter‘ as used in the Constitution, and the term clearly includes criminal 

matters.
1501

 A ‗matter‘ in the criminal context for the purposes of accrued jurisdiction 

might, for example, include all offences arising out of the same criminal enterprise. 

The policy justifications underlying the doctrine apply equally in the criminal context, 

that is, to avoid multiplicity of proceedings by enabling federal courts to do complete 

justice between the parties without regard to sterile jurisdictional disputes. 

18.33 If the doctrine were to develop in this way, some portion of joint matters could 

be heard in federal courts, although the limits of the doctrine in this context would need 

to be developed by the courts over time. 

Expanding the original jurisdiction of the Federal Court of Australia 

Background 

18.34 Section 19 of the Federal Court of Australia Act 1976 (Cth) provides that the 

FCA has such original jurisdiction as is vested in it by laws made by the Australian 

Parliament. A broad, almost exclusively civil, jurisdiction has been conferred on the 

FCA by over 150 federal statutes. A more general civil jurisdiction has been conferred 

on the FCA in matters arising under a law of the Commonwealth by s 39B(1A)(c) of 

the Judiciary Act 1903 (Cth), but this provision expressly excludes general jurisdiction 

in relation to criminal matters. 

18.35 The FCA has, however, been granted a limited summary jurisdiction in relation 

to federal criminal matters by various federal statutes.
1502

 In the intellectual property 

area, for example, the FCA has concurrent jurisdiction with the state and territory 

courts to deal with a range of offences under the Copyright Act 1968 (Cth), although it 

appears that such proceedings are only rarely brought in the FCA. 

18.36 One recent development of interest is the proposal to create new indictable 

criminal offences for serious cartel behaviour under the Trade Practices Act 1974 

(Cth).
1503

 Currently, cartel conduct—conduct between competitors designed to limit 

competition in the markets in which they operate—is prohibited by Part IV of the 

Trade Practices Act, but the FCA is limited to imposing civil penalties. It is possible 

that the proposed amendment could confer jurisdiction on the FCA to impose criminal 

sanctions. At present there is no provision in the Federal Court of Australia Act for 

criminal juries, but this would be necessary if the FCA were to be invested with 

original jurisdiction to try federal indictable offences because s 80 of the Constitution 

requires such trials to be by jury.
1504

 

Issues and problems 

18.37 In consultations and submissions support was expressed for this kind of limited 

expansion of the original jurisdiction of the FCA. This was on the basis that some 
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federal offences would be better dealt with by the FCA because of the Court‘s existing 

expertise in relation to complex underlying legislation, for example, in the areas of 

taxation, corporations and trade practices law.
1505

 The FCA‘s existing jurisdiction in 

relation to breaches of Part IV of the Trade Practices Act means that the Court is 

familiar with the complexities and impact of anti-competitive behaviour in the market 

and would be well placed to adjudicate any criminal proceedings in this area. 

18.38 While some concerns were raised about the limited criminal law experience of 

FCA judges,
1506

 Justice Mark Weinberg noted in response that of the 44 judges on the 

FCA, at least a quarter have brought significant criminal law experience to the court 

from previous positions, for example, as Supreme Court judges.
1507

 In addition, some 

judges have ongoing criminal law experience through joint appointments to other 

courts including the Supreme Courts of the ACT, Norfolk Island and Fiji. 

18.39 Concern was also expressed that the predominance of civil matters dealt with by 

the Court influences the way the Court deals with those criminal matters that do come 

before it, for example, by excessive reliance on affidavit evidence.
1508

 In consultations 

with judges and officers of the FCA, it was acknowledged that a review of court rules 

and procedures would be required in the event of expanded criminal jurisdiction.
1509

 

Such a review would have to consider such issues as the need for committal 

proceedings, the use of juries in indictable matters, bail, security and the handling of 

prisoners.
1510

 

ALRC’s views 

18.40 In considering the most appropriate jurisdictional arrangements for Australian 

courts it is difficult, if not impossible, to consider jurisdiction in relation to sentencing 

in isolation. At first instance, where sentencing follows a hearing or trial, the 

sentencing process relies heavily on the information put forward at the hearing or trial. 

It is not practicable to consider the conferral of jurisdiction to sentence in isolation 

from the conferral of jurisdiction to hear the case. For this reason, the discussion below 

largely deals with these issues together. 

Creating a separate federal criminal court system 

18.41 It is arguable that the establishment of an entirely separate federal criminal court 

system would lead to more effective and efficient sentencing of federal offenders. 

Because of the constitutional constraints on federal courts articulated in Re Wakim,
1511

 

such courts would deal exclusively with federal matters, leading to a high level of 

expertise in such matters. The internal cohesion of the courts could also be used to 

encourage the exchange of ideas, information and precedents on federal sentencing. 

18.42 However, the ALRC is of the view that the establishment of a separate federal 

criminal court system is not viable given the existing state and territory infrastructure 

and the very substantial resources that would be required to, for example, expand the 

jurisdiction of the FMC to deal with federal criminal matters. In order for such court 

structures to be effective, they would need to be accessible across Australia. The 
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number and geographic dispersal of magistrates in New South Wales give some 

indication of the resources necessary to achieve this in a country the size of Australia. 

The ALRC is not presently persuaded of the need to duplicate the existing 

infrastructure of state and territory courts at the federal level in this way. 

18.43 In addition, the ALRC is of the view that other proposals put forward in this 

Discussion Paper will go a long way towards addressing issues of consistency and 

better decision making in the sentencing of federal offenders on a more cost-effective 

basis than a major expansion of the federal court structure. These proposals include the 

conferral of appellate jurisdiction on the FCA, discussed in Chapter 20. 

Expanding the original jurisdiction of the Federal Court of Australia 

18.44 The ALRC is of the view that the state and territory courts deal effectively with 

a great range of complex matters under federal, state and territory laws. However, in 

relation to particular offences such as the proposed offence of serious cartel conduct, 

the ALRC can see merit in the argument that the FCA is in a stronger position to deal 

with the matter at first instance. Such matters are not only complex. They are matters 

in which the FCA has extensive experience given the Court‘s existing jurisdiction in 

relation to civil enforcement. The FCA works regularly with the underlying legislation 

and with the kind of expert evidence necessary in such cases in order to show, for 

example, the impact of anti-competitive behaviour on the market. 

18.45 For similar reasons, the ALRC has formed the preliminary view that the original 

jurisdiction of the FCA should be expanded to hear and determine proceedings in 

relation to nominated federal offences, where the subject matter of the offences is 

closely allied to the existing civil jurisdiction of the Court. Criminal jurisdiction would 

be conferred on the FCA on the basis of the Court‘s experience in applying complex 

underlying legislation and in dealing with the relevant facts and evidence in areas such 

as taxation, corporations and trade practices. A detailed review of offence provisions 

would be necessary to identify appropriate provisions. 

18.46 The ALRC is of the view that jurisdiction to deal with such offences should be 

invested concurrently in the FCA and the state and territory courts to ensure that joint 

federal/state matters involving such offences can be heard together in the state courts 

where necessary. The conferral of concurrent jurisdiction will mean that, in most cases, 

the prosecuting authorities will be able to choose whether to proceed in the FCA or in a 

state or territory court. The success of the FCA in exercising jurisdiction in this class of 

federal criminal matters is then likely to depend on its ability to attract cases by virtue 

of the efficiency with which it deals with cases and the quality of its decision making. 
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Proposal 18-2 The Australian Parliament should expand the original 

jurisdiction of the Federal Court of Australia to hear and determine proceedings 

in relation to nominated federal offences whose subject matter is closely allied 

to the existing civil jurisdiction of the Federal Court, in areas such as taxation, 

trade practices and corporations law. This original jurisdiction should be 

concurrent with that of state and territory courts. 
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Introduction 

19.1 Chapter 18 considered judicial specialisation as one means of promoting better 

sentencing decisions in relation to federal offenders. This chapter considers other 

measures that may promote better sentencing decisions at the federal level, including 

the requirement that courts give reasons for their sentencing decisions, prosecutorial 

assistance to the courts, the establishment of a federal sentencing council, and the 

education of judicial officers and others involved in the federal criminal justice system. 
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Reasons for decision 

Should judicial officers always be required to give and record sufficient reasons 

when sentencing a federal offender? Should it matter whether the offence is 

prosecuted summarily or on indictment; whether the order is for a sentence of 

imprisonment or otherwise; or which court makes the order? What matters 

should be addressed in those reasons, and how should best practice be promoted 

among judicial officers? [IP 29, Q 10–5] 

19.2 Currently, federal sentencing legislation expressly requires the giving of reasons 

in limited circumstances. Under s 17A(2) of the Crimes Act 1914 (Cth), where a 

sentence of imprisonment is imposed for a federal offence the court is required to 

explain why no sentence other than imprisonment is appropriate, and to cause those 

reasons to be entered into the records of the court. 

19.3 At common law, the obligation to give reasons is considered a normal incident 

of the judicial process
1512

 and ‗is of the essence of the administration of justice‘.
1513

 

Reasons for decisions are not required in every case,
1514

 for example, where a decision 

is ‗too plain for argument‘, or where the reasons for a procedural decision are clear 

from the context or from the preceding exchanges with the parties or their 

representatives.
1515

 

Should reasons be required in every case? 

19.4 There was strong support in consultations and submissions for the giving and 

recording of reasons in sentencing federal offenders.
1516

 A number of submissions 

expressed the view that the giving and recording of reasons would aid consistency and 

transparency of decision making,
1517

 as well as enable comparison with other sentences 

in like cases.
1518

 It has also been argued that if judges were required to give reasons for 

their sentencing decisions, appeals against sentence would be less likely.
1519

 Two 

submissions expressed the view that reasons should be required in relation to summary 

and indictable offences,
1520

 and another supported the giving of reasons for indictable 

offences alone.
1521

 

19.5 However, there are arguments against compelling the courts to give reasons in 

every case. For example, such a requirement might affect the timely disposition of 

cases, resulting in increased cost and delay.
1522

 In its 1988 report, Sentencing 

(ALRC 44), the ALRC noted that requiring courts to give reasons in every case could 

create backlogs, particularly in courts of summary jurisdiction with heavy 

workloads.
1523

 It has also been argued that requiring courts to give reasons in every 

case is unnecessary because: most courts give reasons in appropriate cases even in the 

absence of a requirement to do so; reasons only assist the development of the law in a 
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small number of cases; and the absence of reasons does not amount to a denial of 

natural justice.
1524

 

19.6 One submission expressed the view that there was no real problem in this area 

and that requiring the giving and recording of reasons in legislation was unnecessary 

and ineffective.
1525

 

Form and content of reasons 

19.7 Sentencing decisions are either given orally—and recorded in court 

transcripts—or in writing. Because access to court transcripts is often restricted for 

privacy reasons, it has been argued that, where a sentencing decision establishes a 

binding legal principle, it should be provided in a written judgment to ensure 

widespread access to the decision.
1526

 

19.8 There is little guidance available on the content of reasons for courts‘ sentencing 

decisions. ALRC 44 expressed doubt about the need for detailed reasons for sentences 

imposed for minor offences that are dealt with by courts of summary jurisdiction.
1527

 

The ALRC recommended more extensive requirements for the giving and recording of 

reasons in relation to the decisions of superior courts.
1528

 

ALRC’s views 

Should reasons be required in every case? 

19.9 The giving and recording of reasons for sentencing decisions is likely to lead to 

better sentencing over time. The giving of reasons requires a more structured and 

considered approach to sentencing decisions. A statement of reasons provides evidence 

that the court has considered the correct principles and applied them properly. 

Transparency of judicial decision making is important for the maintenance of public 

confidence in the judiciary and the federal criminal justice system. In addition, reasons 

have the potential to promote consistency by allowing comparison between like cases 

and serving as precedents for future decisions. 

19.10 For these reasons the ALRC is of the view that federal sentencing legislation 

should require reasons to be given in every case, whether the sentence relates to a 

summary or indictable offence. The requirement should not be limited to situations in 

which a sentence of imprisonment is imposed. 

Form and content of reasons 

19.11 However, due regard must be had to the heavy workload of many courts and the 

need to ensure the timely and efficient disposal of federal criminal matters. The ALRC 

does not propose that written reasons for sentencing decisions must be provided in 

every case. In many cases—for example, in courts of summary jurisdiction dealing 

with minor offences—it will be sufficient if the reasons for the courts‘ sentencing 

decisions are provided orally and recorded in the court transcripts. 
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19.12 The content of a court‘s reasons for its sentencing decision will depend on the 

nature and circumstances of the offence and the sentencing order that is imposed. 

However, there are some essential matters that should always be addressed in the 

court‘s reasons. In particular, the reasons should explain the choice of sentencing 

option and the severity of the sentence imposed. The ALRC is also of the view that the 

requirement in s 17A(2) of the Crimes Act—namely, that the court must explain why 

no sentence other than imprisonment is appropriate when imposing a sentence of 

imprisonment—should be retained. 

Proposal 19–1 Federal sentencing legislation should require a court to state 

its reasons for decision when sentencing a federal offender for an indictable or 

summary offence. The reasons may be given in writing or read into the records 

of the court but in either case should be adequate to explain the choice of 

sentencing option and the severity of the sentence imposed. 

Role of prosecutors 

What is the appropriate role of prosecuting authorities in promoting consistency 

in the sentencing of federal offenders, for example, by providing the court with 

information relevant to that task? [IP 29, Q 10–6] 

Background 

19.13 Assistance provided by prosecuting authorities to the courts may also contribute 

to better sentencing decisions. Prosecutors, including the Commonwealth Director of 

Public Prosecutions (CDPP), have a general duty to assist the court to avoid appealable 

error.
1529

 At common law, the positive duty to assist the court is derived from the 

prosecuting authorities‘ statutory right to appeal against sentence.
1530

 The duty has 

been said to include adequate presentation of the facts; an appropriate reference to any 

special principles of sentencing that might reasonably be thought to be relevant to the 

case in hand; and a fair testing of the defendant‘s case so far as it appears to require 

it.
1531

 A failure by a prosecutor to fulfil this duty can impact on a crown appeal on 

sentence.
1532

 

19.14 There is some uncertainty about how precise a prosecutor should be in making 

submissions on sentence. One view is that while it is proper and desirable for the 

prosecution to make submissions about sentencing principles, and even about the type 

of sentence, it is inappropriate and undesirable for the prosecution to go further and 

make submissions about either the range or the quantum of a sentence.
1533

 However, 
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the prosecution may assist the court by making submissions as to the range of 

sentences that could be said to be open to the court in the circumstances.
1534

 

19.15 The CDPP has developed administrative guidelines on the role of the CDPP at 

sentencing. These guidelines make clear that the role of the prosecutor in the 

sentencing process is: to be fair; to ensure that the penalty imposed is appropriate in all 

the circumstances of the case; not to focus on ensuring that the maximum penalty is 

imposed; and to remain dispassionate. The guidelines note that it is a matter for the 

prosecutor to decide whether to address on penalty and, if so, what matters to cover.
1535

 

The guidelines also indicate matters that may be relevant when a prosecutor is 

considering whether to address on sentence, or is addressing on sentence when a 

defendant is unrepresented.
1536

 The CDPP‘s guidelines are not currently publicly 

available. 

19.16 In practice, the CDPP provides a great deal of assistance to the court when 

dealing with Part IB of the Crimes Act. This has involved the provision of the relevant 

sections of the legislation and an explanation of them in the form of written 

submissions, as well as information on comparable sentences derived from the CDPP‘s 

internal database.
1537

 

Issues and problems 

19.17 A number of submissions and consultations discussed the role of prosecuting 

authorities in promoting better sentencing of federal offenders. In general, there was 

strong support for the prosecuting authorities‘ role in providing assistance to the 

court.
1538

 The Australian Taxation Office (ATO) submitted that prosecuting authorities 

had a role in providing the court with information relevant to sentencing, including the 

offender‘s antecedent criminal history, relevant precedents, and information on the 

prevalence and impact of the type of offence committed.
1539

 The CDPP considered that 

there is a role for the prosecution in addressing the court on penalty and quantum,
1540

 

although there appear to be variations in the practices of regional offices in this regard. 

Others, including Professor Arie Freiberg, expressed the view that prosecutors should 

not make submissions to the court on the quantum of the sentence.
1541

 One stakeholder 

considered that prosecutors should be removed entirely from the sentencing 

process.
1542

 

19.18 A further issue for consideration is whether the role of the prosecutor should be 

formalised, perhaps in the Prosecution Policy of the Commonwealth,
1543

 or in standards 

such as Directions on the Commonwealth’s Obligation to Act as a Model Litigant.
1544

 

ALRC’s views 

19.19 Prosecutors do have an important role in assisting the courts in sentencing 

federal offenders. The CDPP‘s practice of providing the court with relevant legislative 

provisions and information on precedents and comparable sentences is particularly 

useful where state and territory judicial officers do not deal with federal criminal 

matters on a regular basis. This kind of information is likely to assist the courts to 
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avoid error by providing guidance on whether the proposed sentence is within the usual 

range imposed in like cases in the past, and in deciding whether any departure from 

that range is justifiable. The CDPP is in a unique position to provide this information 

because, unlike the state and territory courts, the CDPP focuses almost entirely on 

federal criminal matters and keeps detailed records on such matters across all 

jurisdictions. The ALRC is of the view that the CDPP should continue its practice of 

providing detailed information to the court when dealing with federal offences. 

19.20 In addition, in Chapter 21 the ALRC proposes the development of a national 

sentencing database to ensure that the sort of information currently available to the 

CDPP on the sentencing of federal offenders is made more widely available to judicial 

officers, prosecutors and defence lawyers in federal criminal matters. 

19.21 Most submissions and consultations did not comment on whether the role of the 

CDPP at sentencing should be further formalised, for example, in the Prosecution 

Policy of the Commonwealth or in standards such as Directions on the 

Commonwealth’s Obligation to Act as a Model Litigant. While the current CDPP 

practice appears to be satisfactory, in the interests of transparency the CDPP should 

consider making its administrative guidelines on the role of the prosecutor in 

sentencing publicly available. 

Proposal 19–2 The Commonwealth Director of Public Prosecutions should 

continue its practice of providing courts with detailed information with respect 

to the sentencing of federal offenders. 

Establishment of a federal sentencing council 

Is there a need to establish a federal sentencing council to promote better and 

more consistent decisions in the sentencing of federal offenders? What functions 

should such a body have, and how should it be structured and constituted? 

[IP 29, Q 10–8] 

Background 

19.22 A third measure that may promote better sentencing decisions is the 

establishment of a sentencing commission or council to advise on matters related to 

sentencing. In recent years, governments have established a number of such sentencing 

bodies. The objectives of these bodies usually include the promotion of consistency in 

sentencing, but their constitutions and functions vary greatly. 
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19.23 At present, there is no sentencing commission or advisory council at the federal 

level in Australia; however, both New South Wales and Victoria have established 

sentencing councils at the state level.
1545

 Broadly speaking, these councils are 

constituted by persons with experience in community issues affecting courts, senior 

academics, members of support or advocacy groups for victims of crime (or persons 

who have expertise in matters associated with victims of crime), at least one 

prosecution lawyer and one defence lawyer, and others with experience in the 

operation of the criminal justice system.
1546

 

19.24 The functions of the state sentencing councils include advising the 

government—or stating their views to the courts—on guideline judgments; advising 

and consulting with the government in relation to offences suitable for standard non-

parole periods and their proposed length; conducting research and disseminating 

information on sentencing matters, either to the government or to the judiciary and 

other interested persons; and consulting with government departments, other interested 

persons or bodies and the general public on sentencing matters.
1547

 

19.25 Although the Australian state sentencing councils have only advisory and 

research functions, similar bodies in overseas jurisdictions have rule-making powers 

and a more direct impact on individual cases. For example, the main function of 

sentencing councils in the United States and the United Kingdom is the development 

and promulgation of sentencing guidelines.
1548

 

19.26 ALRC 44 recommended the establishment of a sentencing council within the 

Australian Institute of Criminology (AIC).
1549

 It was envisaged that the major function 

of the sentencing council would be to provide judicial officers with comprehensive 

information in order to promote consistency in the sentencing of federal offenders. In 

addition, the proposed sentencing council was to: advise the Attorney-General on the 

need for particular programs relating to punishment and sentencing; monitor 

sentencing practices; provide information on a systematic basis to the public through 

its own publications and through the mass media; and provide education programs to 

judicial officers. The proposed sentencing council was also to review maximum prison 

terms and to provide advice on new non-custodial sentencing options, and the impact 

of punishment on young offenders. 

Issues and problems 

19.27 There was significant interest in the establishment of a federal sentencing 

council in consultations and submissions.
1550

 There was some disagreement about the 

role such a body should perform—ranging from research only,
1551

 to research and the 

provision of advice,
1552

 to a broader role including the oversight of the federal 

sentencing system, the preparation of guidelines and the consideration of mitigating 

and aggravating factors.
1553

 However, although there was some judicial interest in the 

establishment of such a council, there was also concern that its functions may be seen 

as interfering with the independence of judicial officers.
1554
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19.28 Commentators have expressed support for sentencing councils on the basis that, 

being one step removed from political processes, councils can provide more objective 

information to legislators and courts on how the sentencing process should develop. It 

is also said that councils can recommend changes to make sentencing more socially 

defensible and scientifically based.
1555

 Others arguments in favour of sentencing 

councils include that they: allow greater community input into sentences;
1556

 address 

the need for research to gauge public perceptions about crime and punishment; 

promote the development of sentencing principles; and ensure that the media receives 

accurate information about sentencing policy and practice.
1557

 

19.29 Arguments against sentencing councils are that: they displace parliament in 

determining an appropriate sentencing framework; their advice to courts on sentencing 

guidelines and principles is an unacceptable interference with the role of the courts and 

has the potential to interfere with the exercise of judicial discretion;
1558

 they may place 

the courts under moral pressure to assimilate the council‘s views and to determine 

sentences according to statistical norms rather than individual circumstances;
1559

 and 

they represent unnecessary bureaucracy.
1560

 

ALRC’s views 

19.30 In general it is undesirable to propose the establishment of new government 

agencies unless there is a compelling case to do so, particularly where new functions 

can be performed effectively by existing agencies. In order to justify the establishment 

of a federal sentencing council it would be necessary to show that the functions to be 

performed by the council were necessary at the federal level and were not being, or 

could not be, performed by other bodies. The ALRC has come to the preliminary view 

that the three primary functions of sentencing councils—research, advice and rule 

making—are currently being performed by other bodies, will be performed by other 

bodies if the proposals in this Discussion Paper are implemented, or are not needed in 

the federal criminal justice system. 

19.31 In Chapter 22 the ALRC proposes that the Australian Government establish an 

Office for the Management of Federal Offenders (OMFO).
1561

 The functions of the 

OMFO include oversight of federal offenders, liaising with the states and territories, 

and providing advice to the Australian Government in relation to federal offenders and 

relevant aspects of the federal criminal justice system.
1562

 As the OMFO will be 

responsible for overseeing these aspects of the federal sentencing system, there is no 

need for this function to be performed by another new federal body. 

19.32 In addition, the ALRC has proposed the establishment of a national sentencing 

database to provide detailed information on sentencing of federal offenders to judicial 

officers, prosecutors, defence lawyers and others.
1563
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19.33 The AIC is the principal national body for conducting research and 

disseminating information on crime and criminal justice, including in relation to 

sentencing. The AIC conducts research in order to provide advice to the Australian 

Government and other key stakeholders (such as law enforcement agencies and 

community organisations) to support the formulation of evidence-based policy. The 

ALRC is of the view that it is not necessary to establish another body to conduct 

research when this function is capable of being undertaken by an existing and well-

respected research body. 

19.34 Finally, some of the other functions undertaken by sentencing councils—such as 

the provision of advice on guideline judgments and factors that aggravate and mitigate 

sentence—will not be necessary if the relevant proposals in this Discussion Paper are 

implemented.
1564

 For these reasons the ALRC has formed the view that it is not 

necessary to establish a sentencing council at the federal level in Australia. 

Education 

Do judicial officers, legal practitioners and others involved in the federal 

criminal justice system require further education and training in relation to the 

law applicable to the sentencing of federal offenders? If so, how should this 

training be delivered? [IP 29, Q 16–3] 

19.35 A further measure that may promote better sentencing in relation to federal 

offenders is the education of judicial officers and others who are involved in the federal 

criminal justice system. This section considers judicial education; the development of a 

bench book on federal sentencing; the education of prosecutors, other legal 

practitioners and court services officers about federal sentencing; and university 

education about the federal criminal justice system. 

Judicial officers 

19.36 As discussed in Chapter 18, most federal criminal offences are prosecuted in 

state and territory courts. While there is some measure of specialisation in some courts 

dealing with federal criminal matters, this is not possible in many courts because of the 

relatively small number of federal criminal matters being heard. Generally, federal 

matters are listed alongside state or territory matters and are dealt with by the judicial 

officer who is listed to preside over the court on that day. Federal sentencing involves 

the application of a distinct sentencing regime and this can give rise to problems if the 

regime is not well understood. 

19.37 In consultations, the National Judicial College of Australia (NJCA) confirmed 

that judicial education on federal sentencing is included in its general sentencing 

modules.
1565

 The NJCA advised that in 2004 and 2005 three programs included 
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exercises involving sentencing for federal offences.
1566

 There are also modules on the 

application of the Criminal Code (Cth). 

19.38 Apart from the NJCA, it is not known precisely to what extent judicial education 

bodies offer training in relation to the sentencing of federal offenders. However, there 

appears to be a lack of emphasis in existing judicial education about the federal 

criminal justice system and federal sentencing law in particular. 

19.39 The cases discussed in IP 29 indicate that judicial officers do occasionally 

misapply the provisions of Part IB of the Crimes Act or fail to apply relevant 

provisions at all.
1567

 This was confirmed in consultations.
1568

 To the extent that federal 

law picks up and applies the sentencing laws of the states and territories, there have 

been a number of cases in which judicial officers have misapplied those laws as well. 

19.40 Submissions and consultations also identified a number of problem areas that 

might be addressed through judicial education. These included difficulties in 

explaining the application of the Crimes Act to judicial officers who were used to 

applying the relevant state or territory sentencing legislation;
1569

 judicial reluctance in 

applying the requirement to specify reduction in sentence on the basis of promised 

cooperation by a federal offender, as required by s 21E of the Crimes Act;
1570

 and 

failure to use plain language in explaining sentences to offenders, especially in relation 

to Indigenous offenders.
1571

 Some submissions supported enhanced judicial education 

on the sentencing of federal offenders.
1572

 

19.41 The ALRC is of the view that regular training should be provided to judicial 

officers in relation to the sentencing of federal offenders. There is a need for such 

training, in particular, because of the complex nature of the interaction between the 

Crimes Act and state and territory sentencing legislation. Training should be provided 

on federal sentencing law in general, as well as on the problem areas identified above. 

19.42 The NJCA is well placed, in consultation with other judicial education bodies, to 

develop and deliver appropriate training modules for judicial officers on the sentencing 

of federal offenders. Consultation with other judicial education bodies is intended to 

ensure a coordinated and consistent approach to these issues across Australia. 

Proposal 19–3 The National Judicial College of Australia, in consultation 

with other judicial education bodies, should provide regular training to judicial 

officers in relation to the sentencing of federal offenders. 
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Bench books 

19.43 A bench book outlines what judicial officers ‗may need to know, understand and 

do on a day-to-day basis‘ in the form of a practice manual.
1573

 Bench books provide 

guidance only and are not intended to lay down or develop the law. 

19.44 Bench books in some jurisdictions include a section on federal criminal law. For 

example, in New South Wales, the Criminal Trial Courts Bench Book prepared by the 

Judicial Commission of New South Wales contains a section on the Criminal Code 

(Cth). Both the Queensland Supreme and District Courts Bench Book
1574

 and the South 

Australian Magistrates’ Bench Book
1575

 contain a section on Commonwealth offences. 

The Victorian Sentencing Manual published by the Judicial College of Victoria also 

contains some commentary on federal sentencing.
1576

 

19.45 Some states now have bench books that deal with ethical, gender and cultural 

issues. The Aboriginal Benchbook for Western Australian Courts (Aboriginal 

Benchbook) is a pilot project initiated by the National Indigenous Cultural Awareness 

Committee of the Australian Institute of Judicial Administration (AIJA).
1577

 The 

objectives of the Aboriginal Benchbook are to assist judicial officers in understanding 

cross-cultural issues that may arise in criminal proceedings involving Aboriginal and 

Torres Strait Islander (ATSI) people, and to serve as a model or template for adaptation 

and application in other Australian jurisdictions.
1578

 The Aboriginal Benchbook is 

currently specific to Western Australia and contains no commentary on ATSI federal 

offenders. 

19.46 In Queensland, the Equal Treatment Benchbook has adopted parts of the 

Aboriginal Benchbook and contains a number of commentaries on Indigenous culture, 

communication and involvement in the criminal justice system.
1579

 In addition, it 

contains sections covering justice and equity, ethnic diversity in Queensland, religion, 

family diversity, oaths and affirmations, effective communications in court 

proceedings, disability, self-represented parties, children, gender, sexuality and gender 

identity. 

19.47 In the United Kingdom, the Judicial Studies Board‘s Equal Treatment Bench 

Book contains sections covering equality before courts and tribunals, minority ethnic 

communities, belief systems, children, disability, gender inequality and sexual 

orientation.
1580

 

19.48 There are currently no bench books on federal criminal law or federal 

sentencing law. As noted in the preceding section, there have been difficulties with the 

application of Part IB of the Crimes Act, and with the intersection between federal 

sentencing legislation and state and territory sentencing legislation. 

19.49 In addition, there are no bench books at the federal level dealing with special 

categories of offenders, such as young offenders, ATSI offenders or offenders from 

culturally and linguistically diverse backgrounds. As discussed in Chapters 27 to 29, 
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special categories of offenders are strongly represented in the federal offender 

population. There is also judicial recognition of the need to alert judicial officers to 

issues relating to Australia‘s racial and cultural diversity.
1581

 Other states and territories 

are yet to develop an Aboriginal Benchbook on the basis of the Western Australian 

model. 

ALRC’s views 

19.50 In the ALRC‘s view, a bench book providing guidance on federal sentencing 

legislation would increase judicial officers‘ familiarity with, and understanding of, 

federal sentencing law, and thus promote better sentencing decisions. The complexity 

of federal sentencing law and the continued reliance of the federal criminal justice 

system on state and territory laws make it desirable for the proposed bench book to 

give guidance on the interaction between federal sentencing legislation and state and 

territory laws. 

19.51 The need to raise awareness of cross-cultural issues among the judiciary has 

been canvassed in a number of previous reports.
1582

 Because special categories of 

offenders are strongly represented in the federal offender population, the ALRC 

considers that the proposed bench book on federal sentencing should include 

commentaries on issues concerning equal treatment of all persons, including issues of 

the type addressed in the Queensland‘s Equal Treatment Benchbook and the Aboriginal 

Benchbook. 

19.52 The Aboriginal Benchbook is an appropriate model for the development of 

similar bench books in other jurisdictions because it addresses communication barriers 

faced by ATSI defendants and specific cross-cultural issues relating to pre-trial 

procedures, criminal proceedings and sentencing. The Aboriginal Benchbook is 

currently confined to issues relevant to ATSI communities in Western Australia. Since 

there are regional differences between ATSI communities in terms of language, 

religion, social organisation and culture,
1583

 judicial education bodies should be 

involved in developing such bench books in other jurisdictions. In doing so, 

consultations with relevant state or territory courts would assist in identifying issues 

specific to the sentencing of ATSI federal offenders in each jurisdiction. 

Proposal 19–4 The National Judicial College of Australia, in consultation 

with other judicial education bodies, should develop a bench book providing 

general guidance for judicial officers on federal sentencing law. The bench book 

should indicate how federal sentencing law interacts with relevant state and 

territory law in each jurisdiction, and should include commentary on equal 

treatment and the sentencing of Aboriginal and Torres Strait Islander peoples. 
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Prosecutors 

19.53 The CDPP runs in-house advocacy training programs for its prosecutors. In 

2003–04, the CDPP conducted four in-house advocacy courses around Australia.
1584

 

The CDPP also conducts in-house legal training to ensure that its lawyers comply with 

their continuing legal education requirements.
1585

 Other Commonwealth prosecuting 

authorities, such as the ATO and the Australian Securities and Investments 

Commission (ASIC), also have internal training programs.
1586

 It is not known to what 

extent these programs include training in relation to the sentencing of federal 

offenders. 

19.54 As discussed above, as a matter of practice prosecutors provide substantial 

assistance to the courts regarding sentencing in federal criminal matters. The ALRC 

considers that prosecutorial assistance to the courts could benefit from the CDPP and 

other Commonwealth prosecuting authorities developing and enhancing their programs 

to train prosecutors in relation to the federal criminal justice system, including the 

sentencing of federal offenders and the role of prosecutors in sentencing. In particular, 

these training programs should address how federal sentencing legislation interacts 

with the relevant state or territory law in each jurisdiction. 

Proposal 19–5 The Commonwealth Director of Public Prosecutions and 

other Commonwealth prosecuting authorities should develop and enhance their 

programs to train prosecutors in relation to the federal criminal justice system, 

including the sentencing of federal offenders and the role of prosecutors in 

sentencing. This training should indicate how federal sentencing legislation 

interacts with relevant state or territory law in each jurisdiction. 

Legal practitioners 

19.55 As noted in IP 29, there are currently a number of service providers of 

continuing legal education and practical legal training, including legal professional 

associations, university law schools, practical legal training institutions, private 

companies and law firms.
1587

 IP 29 raised the issue of whether legal practitioners 

involved in the federal criminal justice system require further education and training in 

relation to the law applicable to the sentencing of federal offenders and, if so, how this 

might be provided. 

19.56 Most practical legal training courses include units on criminal law. It is difficult 

to conduct a comprehensive survey of continuing legal education courses due to the 

large number of organisations offering these services, however, in New South Wales a 

number of courses have included a component on the federal criminal justice system 

and federal sentencing law. 
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19.57 ALRC 44 noted that although the primary focus of sentencing education should 

be judicial officers, education programs for other groups might also have a beneficial 

impact on sentencing.
1588

 The ALRC remains of the view that better training for all 

those working in the federal criminal justice system is likely to lead to better 

sentencing of federal offenders. The ALRC proposes that legal education providers in 

each state and territory provide training to legal practitioners in this area. 

Proposal 19–6 Providers of continuing legal education and practical legal 

training in each state and territory should offer training to legal practitioners in 

relation to the federal criminal justice system. This training should indicate how 

federal sentencing legislation interacts with relevant state or territory law in each 

jurisdiction. 

Court services officers 

19.58 Court services officers (also known as court officers) are responsible for liaising 

with and advising the public on legal procedures and practices relevant to the court.
1589

 

Once a matter reaches the court, court services officers are usually the first point of 

contact for persons accused of a federal offence. One of their main roles is to assist 

individual offenders to understand relevant court procedures by providing information, 

and by recommending appropriate options, resources or services both internal and 

external to the courts. They also coordinate and manage cases as matters progress 

through the courts. 

19.59 There are a number of courses around Australia that prepare graduates for 

employment in court administration. A small number of course outlines indicate that 

such courses include examination of issues concerning ATSI people.
1590

 Other courses 

include elective subjects on cross-cultural communication,
1591

 gender issues,
1592

 or 

juvenile justice.
1593

 

19.60 As discussed in Chapters 27 to 29, certain categories of offenders merit special 

assistance and protection. These include young federal offenders; federal offenders 

with a mental illness or intellectual disability; women offenders; offenders with family 

and dependants; ATSI offenders; offenders from culturally and linguistically diverse 

backgrounds; offenders with a drug addiction; and offenders with problem gambling. 

19.61 Some categories of offenders may experience particular difficulty in 

understanding court processes. For example, ATSI offenders and offenders from 

culturally and linguistically diverse backgrounds may experience difficulties due to 

inadequate English language skills or cross-cultural communication barriers. The need 

for interpreters in federal criminal matters is discussed in Chapter 29 but court services 
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officers may also be able to assist by identifying the needs of special categories of 

offenders and providing these offenders with relevant information and support. 

19.62 It is the ALRC‘s view that, having regard to the problems faced by special 

categories of offenders in understanding court procedures, their need for information 

regarding the availability of options, resources and services, and the important role that 

court services officers play in providing offenders with information and assistance, 

training should be provided to court services officers in relation to issues relevant to 

special categories of federal offenders. 

19.63 Since the options, resources and services available to special categories of 

offenders are often specific to the jurisdiction in which the offenders are sentenced—

for example, eligibility criteria for drug courts differ between jurisdictions—the ALRC 

considers that such training should be provided by the relevant state or territory court. 

Proposal 19–7 State and territory courts should provide training to court 

services officers in relation to issues relevant to special categories of federal 

offenders. 

University law courses 

Should university law schools place greater emphasis in their programs on the 

federal criminal justice system and sentencing law, including federal sentencing 

law? [IP 29, Q 16–4] 

19.64 Very few law schools in Australia offers courses on the federal criminal justice 

system or on sentencing law more generally.
1594

 All undergraduate law degrees offer 

criminal law as a core subject in the curriculum; however, the primary emphasis in 

these courses is on the principles of criminal responsibility in the context of state and 

territory offences. A number of university law schools offer advanced criminal law and 

criminology as elective subjects in an undergraduate degree. Many of these place 

greater emphasis on sentencing than do compulsory core courses. Two law schools 

offer courses on federal criminal law,
1595

 and another offers a course in advanced 

criminal law, which includes consideration of federal criminal law.
1596

 

19.65 A few universities offer Masters of Laws degrees by coursework that include 

units relevant to federal criminal law or federal sentencing. Three university law 

schools offer postgraduate subjects on sentencing, most of which include consideration 

of federal legislation and federal sentencing laws.
1597

 One Masters course also includes 

a subject on federal criminal law, including federal sentencing law.
1598
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19.66 This brief survey of university law school curricula reveals that there is a 

relative lack of emphasis on the federal criminal justice system and federal sentencing 

law in university law programs. 

19.67 To ensure that future practitioners and future judicial officers have a better 

foundational knowledge about the federal criminal justice system and federal 

sentencing law, the ALRC proposes that Australian university law schools should place 

greater emphasis on the federal criminal justice system and federal sentencing law. 

This increased emphasis should be applied to both their undergraduate and 

postgraduate programs, in order to enhance an understanding of issues specific to the 

federal criminal justice system, and to encourage greater specialisation in this area by 

future practitioners and future judicial officers. 

Proposal 19–8 University law schools in Australia should place greater 

emphasis on the federal criminal justice system and federal sentencing law in 

their undergraduate and postgraduate programs. 
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Introduction 

20.1 A major issue for this Inquiry—as it was for the ALRC in its 1980 interim 

report, Sentencing of Federal Offenders
1599

 (ALRC 15)—is consistency in the 

sentencing of federal offenders. In 1980, the ALRC expressed the view that: 

A Commonwealth law is a national law. A breach of this law by a person anywhere in 

Australia should be attended by generally similar consequences, ranging from 

decisions to charge and prosecute to the punishment imposed following a conviction 

… the uniform treatment of Federal offenders, wherever prosecuted and convicted in 

Australia, is an integral part of the fairness which should prevail in the imposition of 

punishment.1600 

20.2 On the information available to the ALRC, which is discussed further below, 

there is evidence of inconsistency between jurisdictions in the length of head sentences 

and non-parole periods imposed for the same category of federal crime. 

20.3 One of the primary mechanisms for achieving consistency in judicial decision 

making is appellate review. In this chapter the ALRC examines the appellate structure 

applicable to federal criminal matters in Australia and proposes that appellate 

jurisdiction in such matters be conferred on the Federal Court of Australia in order to 

promote greater consistency in the sentencing of federal offenders. 
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Evidence of inconsistency 

Is there evidence of inconsistency in the exercise of judicial discretion in the 

sentencing of federal offenders, either among judicial officers within a particular 

jurisdiction or between jurisdictions? [IP 29, Q 10–1] 

Background 

20.4 It is a fundamental principle of the criminal law and the sentencing process that 

like cases should be treated in a like, or consistent, manner. As Mason J stated in Lowe 

v The Queen: 

Just as consistency in punishment—a reflection of the notion of equal justice—is a 

fundamental element in any rational and fair system of criminal justice, so 

inconsistency in punishment, because it is regarded as a badge of unfairness and 

unequal treatment under the law, is calculated to lead to an erosion of public 

confidence in the integrity of the administration of justice. It is for this reason that the 

avoidance and elimination of unjustifiable discrepancy in sentencing is a matter of 

abiding importance to the administration of justice and to the community.1601 

20.5 The issue of consistency in sentencing may arise in a number of contexts, for 

example: 

consistency of the same sentencer in treating like offenders in like cases; or the 

consistency of different judges within the same jurisdiction in dealing with like 

situations, or the consistency with which like cases are disposed of in different 

localities within a jurisdiction or between jurisdictions.1602 

20.6 In this chapter, the ALRC is primarily concerned with consistency in sentencing 

of federal offenders between jurisdictions. However, consistency at other levels, for 

example within jurisdictions, is also desirable and the proposals in this and the 

following chapter are intended to contribute to a more consistent approach to federal 

sentencing at all levels. 

20.7 The New South Wales Sentencing Council has noted that, in working towards 

greater consistency, it is consistency of approach rather than consistency of outcome 

that should be the goal.
1603

 Consistency of approach means ‗ensuring that account is 

taken of the same factors and that similar weight is given to those factors‘.
1604

 Many of 

the proposals in other parts of this Discussion Paper are intended to promote a more 

consistent approach to sentencing federal offenders, for example, the proposed reforms 

to set out the purposes, principles and factors to be taken into account in the federal 

sentencing process.
1605
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20.8 However the Sentencing Council also noted that significant variations in 

outcomes in like cases may indicate inconsistency of approach.
1606

 For this reason the 

ALRC has been working with a number of agencies to collect and analyse available 

data on the sentencing outcomes for federal offenders sentenced to a term of 

imprisonment in each Australian jurisdiction. As foreshadowed in IP 29, the Australian 

Institute of Criminology (AIC) has analysed data about federal prisoners provided by 

the Attorney-General‘s Department, as well as data collected by the Australian Bureau 

of Statistics (ABS).
1607

 Despite limitations on data availability and comparability, a 

number of useful conclusions can be drawn. 

Limitations on data 

20.9 The information made available to the AIC was collected primarily as a case 

management tool to assist the Attorney-General‘s Department in administering the 

sentences of federal prisoners. For this reason it is limited to those federal offenders 

sentenced to full-time custody. In addition, the data is categorised by broad types of 

offence rather than specific offences. It should also be noted that the patterns of 

offending for some federal offence categories differ across states and territories. For 

example, there is strong representation of fisheries offenders in Queensland and 

Western Australia, and of migration offenders in Western Australia and the Northern 

Territory.
1608

 With these limits in mind, the AIC has identified a number of interesting 

trends relevant to this Inquiry. 

Comparison of federal prisoner population and Australian prisoner population 

20.10 The AIC analysis indicates that the federal prisoner population tends to receive 

longer head sentences when compared with the Australian prisoner population as a 

whole.
1609

 The median sentence for federal prisoners (84 months) was more than 

double the median sentence for prisoners across Australia (38 months).
1610

 This may 

indicate that federal crime overall involves more serious criminality than state/territory 

crime. 

20.11 Federal prisoners are also likely to remain in prison longer than Australian 

prisoners.
1611

 ‗Time expected to serve‘ is a measure of how long a prisoner is expected 

to remain in prison before being released, assuming the prisoner is released on the date 

he or she first becomes eligible. Generally speaking, it is a measure of the total 

sentence for those cases where there is a fixed sentence without a non-parole period, 

and a measure of the non-parole period where one is included in the sentence. The 

median time expected to serve for federal prisoners is approximately double that of the 

general Australian prison population.
1612

 

Comparison of federal prisoner populations across jurisdictions 

20.12 To take one broad category of offences, that is, offences under the Crimes Act 

1914 (Cth), there is significant variation between jurisdictions in the head sentences 

imposed—ranging from a median of 18 months in Tasmania to 36 months in 

Queensland.
1613
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20.13 The median time expected to serve for Crimes Act offences is longer in Victoria 

(18 months), New South Wales (15 months) and Tasmania (14 months) than other 

jurisdictions (ranging from 9 months in South Australia to 11 months in the ACT). 

However, given that the Crimes Act includes a wide range of different offences, it is 

unclear whether this is the result of differences in sentencing for similar offences, or 

differences in the nature of offences being committed in each jurisdiction. The median 

time expected to serve for federal prisoners in relation to Crimes Act offences across 

Australia is 12 months.
1614

 

20.14 The variation in head sentences between jurisdictions is greater in relation to 

drug offences—ranging from a median of 71 months in South Australia to 216 months 

in the Northern Territory, although the figures in relation to drug offences reflect the 

small number of cases in the Northern Territory.
1615

 The median time expected to serve 

for drug offences ranges from 46 months in South Australia to 150 months in the 

Northern Territory. The median time expected to serve for federal prisoners in relation 

to drug offences across Australia is 66 months.
1616

 

20.15 Social Security Act 1991 (Cth) offences attract significantly longer head 

sentences in Queensland than in other jurisdictions. This is particularly significant 

given the over-representation of these offences in Queensland compared with other 

jurisdictions.
1617

 However, the median time expected to serve for such offences is 

shorter in Queensland than many other jurisdictions. This is the result of a relatively 

small number of cases involving short non-parole periods.
1618

 One possible explanation 

may be that Queensland courts tend to sentence people to imprisonment for less severe 

Social Security Act offences than other jurisdictions, but compensate for this with 

relatively short non-parole periods. 

20.16 The AIC‘s analysis of the ratio of non-parole period to head sentence imposed 

on federal offenders also shows significant variations between jurisdictions and is 

discussed further in Chapter 9. 

Submissions and consultations 

20.17 The AIC analysis was consistent with anecdotal evidence of inconsistency in 

many submissions and consultations.
1619

 For example, the Australian Securities and 

Investments Commission (ASIC) submitted that there were differences in the 

sentencing patterns between jurisdictions. It suggested that in jurisdictions in which 

there is a higher cost of living, such as New South Wales and Victoria, lower sentences 

may be awarded for fraud involving a relatively small sum of money than in other 

jurisdictions, such as Tasmania.
1620

 The Australian Taxation Office (ATO) observed 

that there was inconsistency in the sentencing of federal offenders for taxation related 

offences both between jurisdictions and within the same jurisdiction. Both ASIC and 

the ATO cited the importance of consistency in regulating and enforcing national 

schemes such as those established under corporations and taxation laws. As a federal 
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regulator, ASIC noted that the deterrent effect of ASIC enforcement action could be 

reduced if there was a perception that particular results were peculiar to certain 

jurisdictions.
1621

 

20.18 The Melbourne Office of the Commonwealth Director of Public Prosecutions 

(CDPP) also noted that magistrates in country areas tended to be tougher than city 

magistrates because they had a different sense of community.
1622

 Professor Arie 

Freiberg referred to anecdotal evidence that sentencing in Queensland is more punitive 

than, for example, Victoria, although he also noted that it was unclear whether this 

applies to federal offences.
1623

 In consultation, the Prisoners‘ Legal Service and others 

suggested that in Queensland women can be sentenced to imprisonment for a $10,000 

social security fraud, while they may not receive a prison sentence for the same offence 

in Victoria or Western Australia.
1624

 

Previous reports 

20.19 Due to the relative lack of Australian research, other inquiries have not been 

able to furnish conclusive evidence of inconsistency in sentencing.
1625

 However, on the 

basis of available evidence a number of inquiries concluded that there was a strong 

indication that unjustified disparity in sentencing did exist. In its 1988 report, 

Sentencing, the Victorian Sentencing Committee examined the research that had been 

conducted on disparity in sentencing in Victoria and concluded that there were 

discrepancies in the sentences passed by courts.
1626

 In 1980, ALRC 15 concluded that 

there was a strong possibility that the differing rates at which offenders were sentenced 

to imprisonment throughout Australia reflected differing judicial attitudes towards 

punishment.
1627

 

ALRC’s views 

20.20 Accurately documenting inconsistency in the sentencing of federal offenders 

would require evidence of systematic and substantial variation in sentences for like 

cases.
1628

 As noted above, the limitations of existing data do not allow detailed 

comparisons of this kind. The proposed federal sentencing database, discussed in 

Chapter 21, should in time address the lack of data. However, on the basis of the 

information available to the ALRC at this time there are strong indications of disparity 

between jurisdictions in the length of head sentences and non-parole periods imposed 

for the same category of federal crime and in the time federal offenders expect to serve 

in prison. 

20.21 A significant number of consultations and submissions expressed the view that 

an expansion of the criminal jurisdiction of the federal courts was likely to lead to 

greater consistency in the sentencing of federal offenders.
1629

 This chapter will, 

therefore, consider whether there should be changes to the allocation of appellate 

jurisdiction in federal criminal matters and, if so, how this is likely to impact on 

consistency in the sentencing of federal offenders. 
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Appellate jurisdiction 

Should the jurisdiction of federal courts be expanded to deal more generally 

with federal criminal matters? If so, should such jurisdiction be extended: to 

trials and appeals; to all federal criminal matters or a limited class of them; or to 

lower or higher courts in the federal hierarchy? [IP 29, Q3–1] 

20.22 In Wong v The Queen, Gleeson CJ expressed the view that one of the reasons for 

giving a court jurisdiction to hear appeals against sentence is to secure consistency in 

sentencing.
1630

 Appeals in relation to sentence are generally allowed on the basis of an 

error of fact or law by the sentencing judge, or where the sentence is ‗unreasonable or 

plainly unjust‘, that is, manifestly inadequate or manifestly excessive.
1631

 

20.23 Sir Ivor Richardson, a past President of the New Zealand Court of Appeal, has 

stated that that Court has three functions: to correct errors made in the lower courts, to 

enunciate and harmonise the law, and to ensure consistency of approach to the 

administration of justice throughout the country.
1632

 

20.24 The same is true of intermediate appellate courts in Australia. Each state and 

territory has a court of appeal or court of criminal appeal that performs these functions 

in relation to their respective jurisdictions. These courts form the apex of the state and 

territory court hierarchies. They hear appeals in relation to federal criminal matters as 

well as state and territory criminal matters. In most cases, an appeal lies from these 

courts, with special leave, to the High Court of Australia. 

20.25 While courts of appeal and courts of criminal appeal work to ensure consistency 

within their jurisdictions, they cannot contribute directly to national consistency 

because their decisions are not binding in other jurisdictions. However, the principle of 

comity is intended to encourage a degree of uniformity across the jurisdictions. As 

Street CJ has stated: 

where a Commonwealth statute has been construed by the ultimate appellate court 

within any State or Territory, that construction should, as a matter of ordinary 

practice, be accepted and applied by the courts of other states or territories so long as 

it is permitted to stand unchanged either by the court of origin, or the High Court. The 

risk of differing interpretation amongst the States is thus negated and, in practical 

terms, a uniform application of Commonwealth laws throughout Australia is 

assured.1633 

20.26 However, there are limits to the extent to which the principle of comity can 

ensure consistency between jurisdictions. A court in one jurisdiction may depart from 

the decision of an intermediate appellate court in another jurisdiction if it is of the view 
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that the decision is plainly wrong.
1634

 In addition, the New South Wales Public 

Defenders Office noted in consultations that some state appellate judges are reluctant 

to consider decisions from other jurisdictions.
1635

 In several other consultations the 

comment was made that comparative material from other jurisdictions is not 

considered very helpful where there is significant disparity in sentencing outcomes 

between jurisdictions.
1636

 

Appellate jurisdiction of the High Court of Australia 

20.27 The High Court has very wide jurisdiction, stemming from s 73 of the 

Australian Constitution, to hear appeals in matters of federal, state and territory 

criminal law. It is at this point in the appellate process that a national perspective is 

brought to bear in relation to sentencing. 

20.28 However, appeals to the High Court may be brought only with special leave
1637

 

and the Court traditionally has been reluctant to grant leave to appeal against sentence. 

The Court has stated that special leave will be granted only where the case involves 

some question of law or principle of general importance, or where there has been a 

gross violation of the principles governing the exercise of the judicial discretion in 

imposing sentence.
1638

 The Court has made quite clear that it is not a court of criminal 

appeal
1639

 and it will not grant special leave to appeal simply because, for example, a 

sentence appears to the Court to be excessive.
1640

 While conflicting decisions in 

different state courts may justify a grant of special leave, the High Court is unlikely to 

grant leave if it considers the decision under challenge to be correct or not attended 

with sufficient doubt to warrant reconsideration.
1641

 

20.29 In consultations, Richard Edney noted that in the past the High Court was 

reluctant to hear sentencing appeals but that since 1990, in particular, the Court has 

been more involved in developing Australian sentencing principles.
1642

 While the High 

Court does have an important role to play in developing sentencing principles for 

Australian courts, this role has a national focus—supervising federal, state and territory 

sentencing—rather than a specifically federal focus. 

20.30 In the 15 years since the introduction of Part IB into the Crimes Act, the ALRC 

has identified 12 appeals to the High Court in which the primary matter under 

consideration was the sentencing of a federal offender,
1643

 and approximately twice 

that number of appeals in relation to the sentencing of a state or territory offender. 

While some decisions of the High Court in state and territory sentencing matters may 

contribute to the development of general principles relevant to the sentencing of federal 

offenders, many will be limited in their application to specific legislation of the 

relevant jurisdiction. The relatively small number of sentencing appeals heard by the 

High Court and the fact that the Court has made clear that it does not have the same 

role as a court of criminal appeal mean that the Court is unlikely to play a central role 

in ensuring national consistency in the sentencing of federal offenders. 
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20.31 In submissions it was also noted that appeals to the High Court are very costly 

and time consuming.
1644

 

Appellate jurisdiction of the Federal Court of Australia 

20.32 Section 24(1)(c) of the Federal Court of Australia Act 1976 (Cth) provides that 

the Federal Court of Australia (FCA) may hear and determine appeals from state and 

territory courts exercising federal jurisdiction in such cases as are provided by any 

other Act, other than appeals from a Full Court of a state or territory Supreme Court. 

The section could accommodate a situation in which decisions in federal criminal 

matters were made at first instance in state and territory courts, and appeals from those 

decisions were brought to the FCA. Section 25 provides that the appellate jurisdiction 

of the Court shall be exercised by a Full Court—generally three judges—except in a 

number of specific situations, such as where the appeal is from a court of summary 

jurisdiction. 

20.33 Section 24(1)(b) of the Act provides that the FCA may hear and determine 

appeals from territorial supreme courts, and the FCA currently exercises that 

jurisdiction in relation to criminal matters on appeal from the Supreme Court of 

Norfolk Island. Until 2002, the Court exercised similar jurisdiction in relation to 

matters on appeal from the Supreme Court of the ACT and until 1986, from the 

Supreme Court of the Northern Territory. Section 24(1)(b) now expressly excludes 

appeals from the ACT and the Northern Territory because these jurisdictions have 

established their own intermediate appellate courts. 

20.34 Support was expressed in consultations and submissions for investing the FCA 

with broader jurisdiction to hear appeals in federal criminal matters on the basis that it 

would improve consistency in the administration of federal criminal law.
1645

 Under 

such arrangements, judicial officers in state and territory courts exercising federal 

jurisdiction would be bound by appellate decisions of the FCA according to the 

doctrine of precedent. The FCA, exercising appellate jurisdiction, could legitimately 

focus on principles of federal sentencing law, including consistency. 

Potential workload 

20.35 The channels of appeal to the state and territory courts of appeal and courts of 

criminal appeal vary significantly and it is difficult to identify precisely which appeals 

would go to the FCA if that Court were invested with general appellate jurisdiction in 

federal criminal matters. However, in seeking to gain a better understanding of the 

Court‘s potential workload, the ALRC has examined data provided by the CDPP. In 

the five-year period 2000–2004, there were 798 defence and prosecution appeals to the 

state and territory courts of appeal and criminal appeal across Australia involving 

federal offences, that is, on average around 160 cases per year (see Figure 20.1 below). 

Only a very small number were in relation to summary matters.
1646
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20.36 The composition of appeals by offence type and jurisdiction are also 

noteworthy. In 2004 there were 157 appeals to the state and territory courts of appeal 

and courts of criminal appeal in federal criminal matters. Of these, 54 per cent related 

to drugs, 22 per cent to fraud and 10 per cent to corporations matters. New South 

Wales accounted for the largest proportion of federal criminal appeals in that year 

(47 per cent), while other jurisdictions representing a significant proportion of such 

appeals included Victoria (20 per cent), Western Australia (16 per cent) and 

Queensland (14 per cent). 

Figure 20.1: Federal criminal appeals to state and territory courts of appeal and 

courts of criminal appeal, 2000–2004 
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20.37 These proportions have not been static over time. For example, the combined 

percentage of fraud and corporations appeals has risen steadily from 21 per cent in 

2000 to 32 per cent in 2004, while the percentage of drug appeals has fallen from a 

peak of 69 per cent in 2001 to 54 per cent in 2004. 

Nature of the appeal 

20.38 The High Court has noted that there are many types of appeal: 

In a variety of legal contexts, courts still recognise that ‗appeal‘ has at least four 

different meanings. It may mean an appeal in the true sense, an appeal by rehearing 

on the evidence before the trial court, an appeal by way of rehearing on the evidence 

before the trial court and such further evidence as the appellate court admits pursuant 

to a statutory power to do so, and an appeal by way of a hearing de novo. Which of 

these meanings the term ‗appeal‘ has depends on the context of the term, the history 

of the legislation, the surrounding circumstances, and sometimes an express direction 

as to what the nature of the appeal is to be.1647 
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20.39 Professor Arie Freiberg expressed the view that if the FCA were to have broader 

appellate jurisdiction in criminal matters, appeals should be on the basis of error and 

not by way of rehearing de novo.
1648

 In a rehearing de novo, the appellate court hears 

the matter afresh—not as a true appeal of an earlier decision, but as the exercise of 

original jurisdiction for the second time.
1649

 In the civil context, the FCA has held that 

appeals to the FCA are by way of rehearing, but that this does not alter the fact that the 

task of the Court on appeal is the correction of error in the courts below.
1650

 In its 2001 

report, The Judicial Power of the Commonwealth (ALRC 92), the ALRC noted that: 

The Federal Court‘s statutory powers give it a discretion to act beyond the constraints 

normally imposed by a strict appeal. As mentioned above, ss 27 and 28 give the 

Federal Court power in an appeal to draw inferences of fact, receive further evidence, 

set aside a jury verdict, order a new trial, and give such judgment as in all the 

circumstances the Court sees fit.1651 

20.40 In that Report the ALRC recommended that legislation conferring appellate 

jurisdiction on the FCA should clearly specify the nature of the appeal to be undertaken 

by the Court.
1652

 This issue will need to be given further consideration in relation to 

any proposed grant to the FCA of general appellate jurisdiction in federal criminal 

matters. 

Expertise in criminal law matters 

20.41 A further issue raised in consultations was whether the FCA was well placed to 

exercise appellate jurisdiction in federal criminal matters, given its limited experience 

with such matters at first instance. In consultations, judges and officers of the FCA 

noted that, if the criminal jurisdiction of the Court were significantly expanded, the 

Court would probably establish a panel of judges with relevant experience to hear 

federal criminal matters.
1653

 The Court has established panels in other areas of the law 

requiring particular expertise such as intellectual property, corporations, taxation and 

admiralty and maritime law. 

20.42 As discussed in Chapter 18, a significant proportion of FCA judges have 

experience in the criminal law area through past appointments or current joint 

appointments to courts exercising criminal jurisdiction. In addition, the FCA exercises 

original jurisdiction in relation to a limited number of summary criminal matters and 

appellate jurisdiction in relation to criminal appeals from Norfolk Island. 

20.43 The Tasmanian Office of the CDPP was of the view that it was essential that the 

FCA should have a trial jurisdiction as well as an appellate role.
1654

 As discussed in 

Chapter 18, the ALRC is of the view that the original jurisdiction of the FCA should be 

expanded to deal with nominated federal offences whose subject matter is closely 

allied to the existing civil jurisdiction of the FCA, such as complex taxation, trade 

practices and corporations matters. An expansion of this kind would allow the Court to 
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build further expertise in relation to federal criminal matters at first instance, including 

in relation to indictable matters. 

Joint matters and accrued jurisdiction 

20.44 Concern was also expressed in consultations and submissions about 

constitutional limitations on the exercise of appellate jurisdiction by the FCA in 

relation to matters involving both federal and state offences. In his submission, 

Professor Arie Freiberg expressed the view that the fewer joint matters there were, the 

stronger the case for federal courts to be given criminal jurisdiction.
1655

 

20.45 On the basis of data provided by the CDPP, the ALRC estimates that in the five-

year period 2000–2004 there were 49 appeals to state courts of appeal or courts of 

criminal appeal across Australia involving both federal and state offences, that is, about 

10 cases per year. This figure includes both defence and prosecution appeals.
1656

 The 

number of joint matters on appeal is much smaller than the number of joint matters at 

first instance because not every matter is taken on appeal and, in those cases that are 

appealed, the appeal is often limited to a state/territory issue or a federal issue. The 

10 cases a year mentioned above refer to cases in which both state/territory and federal 

matters were raised in the same appeal. 

20.46 It is possible that some of these joint matters would fall within the accrued 

jurisdiction of the FCA. In relation to those that did not fall within the accrued 

jurisdiction of the Court, for example, where the federal and state charges did not arise 

out of common transactions and facts, any appeal in relation to the state matter would 

have to be brought separately in the state court of appeal or court of criminal appeal. 

Exclusive or concurrent jurisdiction 

20.47 If the FCA were granted a general appellate jurisdiction in federal criminal 

matters, it would be necessary to consider whether the FCA should exercise that 

jurisdiction on an exclusive basis, that is, whether the appellate federal jurisdiction 

currently exercised by the state and territory courts of appeal and courts of criminal 

appeal would be removed and vested in the FCA. Alternatively, this jurisdiction could 

remain with state and territory courts and be invested in the FCA on a concurrent basis. 

In these circumstances the parties could choose whether to appeal to a state or territory 

court or to the FCA. 

20.48 Vesting concurrent appellate jurisdiction in federal criminal matters in state and 

territory courts and the FCA is unlikely to give rise to greater consistency in sentencing 

of federal offenders. Indeed, it may lead to greater inconsistency as parties seek to 

exploit real or perceived differences between the courts through the two alternative 

avenues of appeal. It would also introduce two, possibly conflicting, sources of 

authority for the lower courts in the states and territories. 

20.49 In ALRC 92 the ALRC noted that: 
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A number of adverse consequences flow from a situation in which two intermediate 

appellate courts … reach different conclusions on the same legal question. In 

particular, inconsistency: 

 creates injustice in individual cases because it offends against the principle 

that like cases should be treated alike;  

 makes it difficult for legal practitioners to give correct and reliable advice to 

clients;  

 increases costs and delays in disposing of cases, occasionally requiring five 

judge appellate benches or a High Court decision; and 

 damages perceptions about the administration of justice and the reputation 

of courts generally.1657 

Appeal by leave or as of right 

20.50 In considering the grant of general appellate jurisdiction to the FCA it will also 

be necessary to consider whether access to appeal should be by right or by leave of the 

Court. Section 24(1A) of the Federal Court of Australia Act provides that an appeal 

shall not be brought to the FCA from an interlocutory judgment of a state or territory 

court exercising federal jurisdiction without leave of the Court. Other appeals are by 

right. 

20.51 The situation is different in most states and territories, except the ACT. In 

general, appeals to state and territory courts of appeal or courts of criminal appeal 

against conviction are by right in relation to questions of law and by leave in relation to 

questions of fact, or mixed fact and law. Defence appeals on sentence generally require 

leave,
1658

 although in some jurisdictions, prosecution appeals do not.
1659

 

20.52 A right of appeal in relation to conviction and sentence is provided to ensure 

that defendants may seek review in order to remedy any errors made at trial. Article 14 

of the United Nations International Covenant on Civil and Political Rights 1966
1660

 

provides that ‗Everyone convicted of a crime shall have the right to his conviction and 

sentence being reviewed by a higher tribunal according to law‘. The United Nations 

Human Rights Committee has indicated that the right of access to such review is not 

absolute in the sense that it may require the applicant to satisfy certain 

requirements.
1661

 However, if leave to appeal were required, it would be important to 

ensure that the criteria for leave are reasonable and appropriate, and directed to 

excluding cases without merit. 

ALRC’s views 

20.53 In 1980, the majority of ALRC commissioners recommended that the 

jurisdiction of the FCA be expanded to cover appeals against conviction and sentence 

in federal criminal matters.
1662

 ALRC 15 recommended that appeals to the full court of 
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the state and territory supreme courts or courts of criminal appeal should lie instead to 

the FCA because this would promote uniformity and consistency in dealing with 

federal offenders.
1663

 

20.54 In the context of the current Inquiry, the ALRC has formed the preliminary view 

that there remains a significant weakness in the appellate structure in relation to the 

sentencing of federal offenders. Currently, there is no appellate court, other than the 

High Court, ensuring consistency in the sentencing of federal offenders nationally. The 

state and territory courts of appeal and courts of criminal appeal do not have the 

jurisdiction to perform this role and it appears that the principle of comity, which might 

promote some degree of national consistency, may not always be put into practice. 

20.55 The High Court has an important role to play in settling national sentencing 

principles but, given the special leave requirements and the breadth of the High Court‘s 

workload, it is unlikely that High Court decisions on the sentencing of federal 

offenders will play a central role in promoting national consistency, except in very 

broad terms. In addition, the ALRC remains of the view that appeals in relation to 

federal sentencing: 

can appropriately be decided at a lower level [than the High Court] in the Australian 

judicial hierarchy, which nonetheless enjoys the advantages of being a superior 

Federal Court able to reflect a uniform and national approach to the sentencing of 

Federal offenders.1664 

20.56 While the current Inquiry is primarily concerned with the sentencing of federal 

offenders, it does not appear feasible to separate jurisdiction to deal with appeals on 

sentence from jurisdiction to deal with appeals against conviction. It was noted in 

consultations that appellate courts need to have the capacity to deal with both appeals 

against conviction and appeals against sentence.
1665

 The issues and evidence relevant to 

each type of appeal are often closely related and it would be an inefficient use of 

resources to have the matters heard in different courts. An expansion of the original 

jurisdiction of the FCA, in accordance with the proposal in Chapter 18, will ensure that 

the FCA has appropriate experience of trial procedure in criminal matters—including 

the role of the jury—to assist it in the exercise of appellate jurisdiction in relation to 

appeals against conviction. 

20.57 If the jurisdiction of the FCA were expanded to deal with federal criminal 

matters on appeal, the ALRC believes that the nature of the appeal to be undertaken by 

the Court should be specified in legislation. The ALRC is interested in hearing the 

views of stakeholders on the content of any such provision. 

20.58 The ALRC would support the establishment of a panel of judges to deal with 

criminal matters. A panel would ensure that judges with relevant expertise were 

involved in the consideration of criminal matters at first instance and on appeal and 

would also encourage consistent appellate decision making by the Court. 
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20.59 The ALRC has formed the preliminary view that the appellate jurisdiction of the 

FCA should be exclusive, in order to promote consistency and to avoid the possibility 

of two separate lines of authority developing on particular issues. The small number of 

joint matters taken on appeal each year—and the possibility that some of these matters 

may fall within the accrued jurisdiction of the FCA—means that this is not a major 

issue necessitating the retention of appellate jurisdiction by state courts. For those joint 

matters that do not fall within the accrued jurisdiction of the FCA, it will, however, be 

necessary to split the state issues from the federal issues on appeal and to pursue each 

separately in different courts. This is likely to be less of a problem in the future 

because, as discussed in Chapter 18, there is a growing trend towards running separate 

trials in state/territory and federal matters. 

20.60 ALRC 15 recommended that appeals to the FCA in federal criminal matters 

should be as of right for a period of five years for the purpose of assessing the need for 

a requirement of leave to appeal. The need for leave to appeal was to be reviewed in 

light of experience, the number of cases coming to the Court on appeal, and any 

demonstrated improvement in consistency in sentencing federal offenders. The ALRC 

was then of the view that the numbers of appeals would be relatively small because the 

state appeal procedures would need to be exhausted and because of the usual issues of 

cost and risk associated with appeals.
1666

 

20.61 In the context of the current Inquiry, the ALRC would be interested in receiving 

further information and submissions on whether the leave requirements that exist in 

most states and territories—that is, appeal as of right in relation to a question of law on 

conviction and appeal with leave in other circumstances—are effective, appropriate 

and fair. In addition, the ALRC would be interested in receiving feedback on whether 

the criteria for leave should be set out in legislation or Rules of Court. The use of a 

non-exhaustive list of criteria may improve the accessibility and clarity of the law, and 

may assist parties to assess their chances of success. The ALRC notes that a further 

safeguard might be to require applications for leave to appeal to be heard by a Full 

Court of the FCA. 

Proposal 20-1 The Australian Parliament should confer general appellate 

jurisdiction on the Federal Court of Australia in federal criminal matters in 

respect of both appeals against conviction and appeals against sentence. This 

appellate jurisdiction should be exclusive of that of state and territory courts. 
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Introduction 

21.1 The previous chapter examined the available data and concluded that there 

was evidence of significant inconsistency in the sentencing of federal offenders 

between jurisdictions. Because one of the primary mechanisms for achieving 

consistency in judicial decision making is appellate review, the ALRC proposed that 

appellate jurisdiction in federal criminal matters be conferred on the Federal Court of 

Australia. 

21.2 This chapter examines other methods for promoting national consistency in the 

sentencing of federal offenders, including guideline judgments, grid sentencing and 

mandatory sentencing. While the ALRC does not propose the use of any of these 

methods, it does propose that the Australian Government, in consultation with the 

Australian Institute of Criminology (AIC) and the Australian Bureau of Statistics 

(ABS), continue to work towards establishing a comprehensive national database on 
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the sentences imposed on federal offenders for use by judicial officers, prosecutors and 

defenders in federal criminal matters. 

21.3 In considering these issues, the ALRC recognises that the principle of 

consistency needs to be balanced with the other principles of sentencing—namely, 

proportionality, parsimony, totality and individualised justice. In particular, the need to 

promote consistency in sentencing should be balanced with the maintenance of judicial 

discretion to ensure that sentences are individualised and proportionate to both the 

circumstances of the offence and of an individual offender;
1667

 in other words, that the 

‗punishment fits the crime‘. 

21.4 Consultations and submissions expressed strong support for the retention of 

broad judicial discretion in sentencing federal offenders.
1668

 While some opposed any 

approach that might curtail discretion,
1669

 others were of the view that broad guidance 

in relation to the exercise of that discretion was appropriate.
1670

 

National sentencing database 

Should a comprehensive national database be established on the sentences of 

federal offenders, for use by judges, prosecutors and defenders in federal 

criminal matters? Does the database operated by the Judicial Commission of 

New South Wales provide an appropriate model? [IP 29, Q 10–7] 

Background 

21.5 Sentencing databases promote consistency by informing the exercise of the 

court‘s sentencing discretion. They assist courts by helping to determine the 

appropriateness of sentences handed down in individual cases.
1671

 In particular, 

databases are intended to assist the court in deciding whether a proposed sentence ‗is in 

any way inside or outside the normal range of penalties imposed for similar offences in 

past cases‘.
1672

 

21.6 Currently, there is no generally available database in relation to sentences 

imposed on federal offenders. The Commonwealth Director of Public Prosecutions 

(CDPP) has an extensive database that is used for various in-house purposes, including 

providing comparative sentencing information to the courts, but the information is not 

otherwise publicly available. 

21.7 Sentencing databases have been established in New South Wales, Victoria, 

Tasmania and the ACT. In New South Wales, the Judicial Commission of New South 

Wales has established the Judicial Information Research System (JIRS) in relation to 

New South Wales cases. JIRS is an online source of primary, secondary and statistical 

reference material for judicial officers, the courts, the legal profession and government 

agencies. JIRS contains some sentencing data for the past 10 years on federal criminal 
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matters dealt with in New South Wales courts where the federal offence is the primary 

offence.
1673

 

21.8 The Victorian Department of Justice operates a similar sentencing information 

system, ‗Judicial Officers‘ Information Network‘ (JOIN), which holds relevant data 

provided by the courts, with links to legislation, cases and statistics.
1674

 In Tasmania, 

NiuMedia Pacific publishes the Tasmanian Sentencing Database. The database 

contains over 4,500 Comments on Passing Sentence (COPS) and details of sentences 

handed down by the Supreme Court from 1989 to date.
1675

 In the ACT, the Supreme 

Court has developed a sentencing database to allow comparative reporting, data cross-

referencing and the collection of statistics on types of crimes.
1676

 The database is now 

available to the legal profession.
1677

 In other states and territories, certain sentencing 

remarks are published on the relevant courts‘ websites.
1678

 

21.9 In consultations, the National Judicial College of Australia (NJCA) advised that 

it has received funding from the Attorney-General‘s Department (AGD) to conduct a 

pilot study on establishing a federal sentencing database in consultation with the 

CDPP, using data supplied by the CDPP, based on the JIRS model. The pilot study will 

include consultation with judicial officers about the parameters of the project.
1679

 

Issues and problems 

21.10 The NJCA noted in a recent paper that judicial officers participating in its 

professional development programs have commented adversely on the disparity in the 

sentencing of federal offenders and positively on the benefits of computer-based 

sentencing databases to the administration of justice.
1680

 Inconsistency may lead to 

individual injustice, but also has the potential to impact adversely on public confidence 

in the law, especially in relation to federal offences, because of the expectation that 

there will be parity of sentencing for like cases across Australia.
1681

 

21.11 The NJCA also noted that failure to ensure consistency may result in 

prosecuting authorities expending unnecessary resources in appealing against 

inadequate sentences and in loss of revenue where courts impose inappropriately low 

fines.
1682

 In addition, if the proposed national sentencing database were made available 

to defence lawyers, defendants would have access to more accurate and reliable 

evidence about the likely sentencing range for an offence, which may reduce the 

expenditure of court resources on unnecessarily contested cases or appeals.
1683

 

21.12 The establishment of a national database on the sentencing of federal offenders 

received overwhelming support in consultations and submissions.
1684

 However, a 

concern was raised regarding the source of the data to be included, with one 

submission suggesting that the establishment of the database should be carried out by 

an independent body or contracted out.
1685

 Professor Arie Freiberg suggested that the 
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AIC should be involved in the establishment of the national database, provided it 

received adequate funding for that purpose.
1686

 

ALRC’s views 

21.13 The ALRC considers that an on-going federal sentencing database should be 

established. A sentencing database allows meaningful comparisons between sentences 

across jurisdictions and provides the judiciary with reliable, accessible and up-to-date 

information that can help to ensure that sentences are appropriate and consistent.
1687

 

21.14 In addition to data collected by the CDPP, the database should utilise 

information collected by state and territory courts. Bearing in mind that the CDPP does 

not prosecute all federal offences, and that regulators such as the Australian Securities 

and Investments Commission (ASIC) and the Australian Taxation Office (ATO) also 

routinely conduct prosecutions for minor federal offences,
1688

 the Australian 

Government should consult with regulators in order to obtain comprehensive data on 

sentences imposed for federal offences. 

21.15 The development of the database should be undertaken in consultation with both 

the AIC and the ABS, given the AIC‘s position as a national crime and criminal justice 

research agency and the ABS‘s role as Australia‘s official statistical organisation. 

21.16 Technology such as that developed by the Judicial Commission of New South 

Wales should be utilised in developing the federal sentencing database. There has been 

favourable judicial comment on the usefulness of JIRS in judicial decision making,
1689

 

and commentary suggesting that such databases have provided judges with up-to-date 

information and have had a real impact on judicial consideration of the appropriate 

range of sentences to be imposed.
1690

 

21.17 The following information, currently included in the JIRS database, should also 

be included in a federal sentencing database: the type and quantum of sentence 

imposed, including head sentence and non-parole period, and relevant characteristics of 

the offence and the offender that have been taken into account in imposing the 

sentence. 

21.18 Judicial officers, prosecutors and defence lawyers in federal criminal matters 

should have access to the database. This will promote consistency in sentencing by 

judicial officers, reduce uncertainty as to the likely outcome of cases, and provide the 

basis for improved advice to defendants. 
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Proposal 21-1 In order to promote consistency in the sentencing of federal 

offenders, the Australian Government, in consultation with the Australian 

Institute of Criminology and the Australian Bureau of Statistics, should continue 

to develop a comprehensive national database on the sentences imposed on all 

federal offenders. The database should include information on the type and 

quantum of sentences imposed and the characteristics of the offence and the 

offender that have been taken into account in imposing the sentence. The data 

should be made widely available for use by judicial officers, prosecutors and 

defence lawyers in federal criminal matters. 

Guideline judgments 

To the extent that the Australian Constitution permits, should courts develop 

guideline judgments in relation to federal offences? Which courts, if any, should 

have this role? [IP 29, Q 10–4] 

Background 

21.19 Guideline judgments are generally judgments delivered by an appellate court 

in the context of a particular case, but they go beyond the points raised in the particular 

appeal to suggest a sentencing scale, or appropriate starting point, for the category of 

crime before the court. They may identify the main aggravating and mitigating factors 

for the offence, or indicate how particular types of sanction are to be used in relation to 

that type of offence. 

21.20 Alternatively, guideline judgments may indicate relevant sentencing 

considerations without specifying a range or starting point, or they may deal with 

issues of general principle such as the effect of guilty pleas on sentencing. Guideline 

judgments are not binding rules, but they are persuasive for trial courts in subsequent 

cases and should only be departed from ‗in accordance with a reasoned and justifiable 

exercise of discretion‘.
1691

 

21.21 Guideline judgments differ from traditional appellate judgments in a number 

of ways. They frequently deal with a category of offence or a type of offender, rather 

than an offence and offender in a particular case.
1692

 In addition, they provide an 

opportunity to evaluate current sentencing practice and to suggest new approaches.
1693

 

21.22 New South Wales, Victoria, Western Australia and South Australia have 

legislation authorising higher or appellate courts to give a guideline judgment on their 
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own motion.
1694

 In some states, the Attorney-General or other parties may request that 

courts deliver guidelines without the need for a relevant appeal.
1695

 Federal legislation 

does not provide for guideline judgments and, for reasons explained below, it may not 

be able to do so in some circumstances. 

Issues and problems 

21.23 The advantages of guideline judgments are said to be that they foster 

consistency while retaining judicial discretion; accommodate special or exceptional 

cases while serving the aims of rehabilitation, denunciation and deterrence; allow a 

judge to respond to all the circumstances of a case; result in fewer appeals by the 

prosecution; and lower pressure on the executive arm of government to respond to 

media attention.
1696

 On the other hand, the potential disadvantages of guideline 

judgments include erosion of judicial discretion, and the possibility of greater use of 

imprisonment due to a new emphasis on establishing exceptional circumstances to 

justify departure from a guideline.
1697

 

21.24 Regardless of the merits of guideline judgments, Wong v The Queen
1698

 appears 

to have cast doubt on their constitutional validity at the federal level in certain 

circumstances. In Wong, the High Court overturned a guideline judgment concerning 

the sentences appropriate for couriers and others with a minor role in the importation of 

heroin under the Customs Act 1901 (Cth). The guideline, issued by the New South 

Wales Court of Criminal Appeal, consisted of five levels related to the quantity of the 

drug involved, and a range of penalties was suggested for each level.
1699

 

21.25 On appeal to the High Court, Gaudron, Gummow and Hayne JJ held that 

because the guidelines elevated the quantity of the narcotic to a position of primacy, 

they were inconsistent with the sentencing factors listed in s 16A of the Crimes Act.
1700

 

The Court also considered issues arising from Chapter III of the Australian 

Constitution. Gaudron, Gummow and Hayne JJ stated that if judicial guidelines had 

any binding effect on future cases—for example, if departure from the guidelines 

would attract close scrutiny by an appellate court—they would begin ‗to pass from the 

judicial to the legislative‘.
1701

 In their joint judgment, a key distinction was drawn 

between a court articulating the principles which do, or should, underpin the 

determination of a particular sentence and the publication of the expected or intended 

results of future cases. Articulation of applicable principle is central to the reasoned 

exercise of jurisdiction in the particular matters before the court. By contrast, the 

publication of expected or intended results of future cases is not within the 

jurisdiction or the powers of the court.1702 

21.26 Gaudron, Gummow and Hayne JJ stated that if the guidelines were not intended 

to have any binding effect on future cases, their purpose was unclear.
1703

 Kirby J 

reserved for future consideration the issue of whether it is possible to formulate 

sentencing guidelines consistently with the Constitution, noting that much will depend 

upon the way in which guidelines are expressed and the manner in which they are 

used.
1704
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21.27 Some commentators have suggested that Wong casts doubt on the constitutional 

validity of guideline judgments in general.
1705

 Others argue that the decision is 

confined to numerical guidelines of the kind considered in that case.
1706

 For example, 

Professor Kate Warner has suggested that the joint judgment in Wong expresses 

no difficulty with guideline judgments that lack a quantitative element and 

merely indicate relevant sentencing considerations without establishing a 

starting point or developing a range.1707 

21.28 It has also been argued that the High Court has expressed clear support for a 

more minimal approach, involving largely descriptive guidelines that either set out 

relevant factors to be taken into account in assessing the seriousness of an offence or 

articulate the type of punishment that should ordinarily be imposed.
1708

 

21.29 To the extent that the decision in Wong does leave scope for guideline 

judgments in federal criminal matters, it is also necessary to consider whether 

guideline judgments should be delivered by a single court whose jurisdiction extends 

across all states and territories, such as the Federal Court of Australia, or whether they 

should be delivered by individual state and territory appellate courts. While the 

criminal jurisdiction of the Federal Court is currently very limited, the ALRC proposes 

in Chapter 20 that general appellate jurisdiction be conferred on the Court in federal 

criminal matters. If this proposal were implemented, it would seem logical that the 

Federal Court be responsible for delivering guideline judgments in such matters. A 

number of submissions supported this approach.
1709

 

21.30 Alternatively, state and territory appellate courts could deliver guideline 

judgments in relation to federal offences (as in Wong) if they were accepted and 

applied by the courts of other states and territories as a matter of judicial comity. This 

might be feasible in relation to federal offences that are prevalent in a particular 

jurisdiction, such as drug importation offences in New South Wales, illegal fishing in 

Queensland and Western Australia, and people smuggling in Western Australia and the 

Northern Territory.
1710

 This might be justified on the basis that, where federal offences 

are more prevalent in a particular jurisdiction, the courts of that jurisdiction have 

greater experience and expertise in those fields. 

ALRC’s views 

21.31 The ALRC is not opposed to guideline judgments in principle and does not 

consider that all guidelines necessarily would be invalid in the federal context. A 

number of submissions expressed support for the development of guideline judgments 

as a useful tool for promoting consistency in sentencing federal offenders.
1711

 

21.32 However, the High Court‘s decision in Wong has created a climate of 

uncertainty around guideline judgments, which does not provide a firm foundation for 
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law reform in this area. The High Court‘s decision in Wong did not consider whether 

non-numerical guideline judgments could be constructed in a manner that is 

constitutionally valid, nor did it define the particular features that would render them 

valid. Consequently, the validity of each guideline judgment would have to be 

determined on a case-by-case basis, at least until further decisions of the High Court 

clarified the issue. 

21.33 Other issues also arise in relation to guideline judgments in federal sentencing 

matters. If guideline judgments were to be delivered by state and territory appellate 

courts, there may be some reluctance by judicial officers to consider decisions from 

other jurisdictions.
1712

 The proposed conferral of jurisdiction on the Federal Court of 

Australia would help to address this issue. 

21.34 In addition, it is not constitutionally possible in the federal context for the 

Attorney-General or another party to request that courts deliver ‗guidelines‘ in the 

absence of a relevant appeal because the giving of advisory opinions is inconsistent 

with the exercise of federal judicial power. Any federal scheme would, therefore, be 

more limited than those currently in place in New South Wales and South Australia. A 

relevant case would have to arise before it was possible to issue a guideline judgment. 

21.35 On this basis, while the ALRC has made a range of other proposals in this 

Discussion Paper to promote consistency in sentencing of federal offenders, it does not 

propose to recommend the use of guideline judgments in relation to federal criminal 

matters at this time. 

Grid sentencing 

Should legislation structure the sentencing discretion in relation to federal 

offenders, for example by specifying … sentencing grids? Does structuring the 

sentencing discretion in legislation raise any concerns? [IP 29, Q 10–3] 

Background 

21.36 Grid sentencing is one of many legislative methods for promoting consistency in 

sentencing. Grid guideline systems establish presumptive sentences or sentencing 

ranges according to various combinations of offender and offence characteristics. They 

are normally prescribed in legislation or regulations. Judges are permitted to depart 

from the guidelines provided express reasons are given, but in practice their discretion 

is constrained by factors such as the breadth of the sentencing ranges set down and the 

variety of circumstances under which departures are permitted. 

21.37 There are currently no grid sentencing schemes in Australia. The closest that an 

Australian jurisdiction has come is the sentencing matrix that was debated in Western 

Australia in the late 1990s. The matrix was promoted as providing greater 
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accountability, transparency and consistency in the sentencing process.
1713

 The scheme 

was to be introduced in three stages.
1714

 The legislation for the first two stages was 

enacted in November 2000, but legislation for the third stage was rejected by the 

state‘s Legislative Council by a narrow margin.
1715

 The matrix was widely criticised 

and the legislation was eventually repealed.
1716

 It has been argued that the matrix raised 

constitutional issues because it interfered with the independence of the courts.
1717

 

21.38 There are a number of grid sentencing schemes in operation in the United States, 

which serve as possible models for greater legislative involvement in promoting 

consistency in sentencing, and as warnings of the disadvantages of such schemes. 

Issues and problems 

21.39 Arguments in favour of grid sentencing schemes include that they enhance 

consistency in sentencing and that they allow administrators to predict more accurately 

the effect of changes to sentencing legislation.
1718

 There is some evidence that the 

Federal Sentencing Guidelines in the United States have had modest success in 

reducing overall disparity in sentencing.
1719

 However, the success of the Guidelines has 

been uneven in that some types of cases have shown no improvement in consistency, 

or improvement in some cities only. Furthermore, there is evidence that regional 

sentencing disparity has increased under the Guidelines, particularly in drug 

trafficking,
 
immigration and robbery cases.

1720
 

21.40 Arguments against grid sentencing schemes include that they redistribute 

discretion so that decisions by police and prosecuting authorities become increasingly 

important.
1721

 Shifting discretion from the courts to the prosecutorial process in this 

way is considered undesirable because prosecutors ‗generally lack the experience of 

judges and have many considerations acting upon their decisions other than achieving 

the goal of uniform sentences‘.
1722

 

21.41 It is also argued that grid sentencing has the potential to erode individualised 

justice, and results in decisions that are too severe when considered in light of the 

circumstances of individual offenders.
1723

 Restrictions placed on judicial discretion by 

grid sentencing schemes may thus have contributed to an increase in the rate of 

imprisonment in the United States.
1724

 

21.42 Other criticisms include that the schemes: rarely deal with non-custodial 

sentencing options or encourage broader use of such options;
1725

 indirectly discriminate 

against certain groups; are overly complex; and focus too much on retribution to the 

exclusion of other aims of sentencing.
1726

 

21.43 In consultations and submissions, there was considerable resistance to the 

introduction of grid sentencing in Australia.
1727
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Possible constitutional constraints 

21.44 One element of sentencing grids has been found to be unconstitutional in the 

United States.
1728

 In 2004, the United States Supreme Court struck down the practice 

of increasing a sentence based on aggravating factors that have not been admitted by 

the defendant or proved to the satisfaction of a jury. This was on the basis that the 

constitutional rights to due process and trial by jury entitle a defendant to have any fact 

(other than the fact of a prior conviction) that increases the prescribed statutory 

maximum penalty for a crime submitted to a jury and proven beyond a reasonable 

doubt. 

21.45 It is a matter of debate whether similar issues might arise under the Australian 

Constitution. Section 80 requires trial by jury for any federal offence that is tried on 

indictment but there is no direct parallel for the guarantee of due process in Australian 

law.
1729

 In Cheng v The Queen,
1730

 the majority of the High Court declined to re-open 

Kingswell v The Queen,
1731

 which held that where the factual matters required to 

determine the range of penalties are not elements of the offence, these factual matters 

can be determined by a judge rather than a jury without contravening s 80.
1732

 

21.46 It would appear that, provided the facts that determine the range of penalties are 

not elements of the offence, grid sentencing legislation that requires a judge to 

determine those facts would be constitutionally valid. However, a constitutional issue 

may arise where the legislation allows a judge to determine facts that are relevant to 

sentencing for an indictable offence where those facts constitute elements of the 

offence. 

ALRC’s views 

21.47 With careful drafting, the constitutional issues surrounding grid sentencing 

might be avoided in Australia. However, the ALRC does not favour the establishment 

of a grid-sentencing scheme in relation to the sentencing of federal offenders. Grid 

sentencing inappropriately prioritises consistency over individualised justice.
1733

 By 

minimising consideration of the circumstances of the individual offender, grid 

sentencing has the potential to result in injustice. Similar views were expressed in 

submissions.
1734

 

21.48 Furthermore, as demonstrated by the United States experience, restricting 

judicial discretion by grid sentencing may have the consequence of shifting discretion 

from the courts to the prosecutorial process to an inappropriate degree. The ALRC is of 

the view that this is undesirable because decisions of police and prosecutors are less 

transparent, accountable and contestable than judicial decisions. 
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Mandatory sentencing 

Background 

21.49 Mandatory sentencing is another legislative method for promoting consistency 

in sentencing. In mandatory sentencing ‗the Parliament, by legislation, sets a particular 

sentence, or a minimum as well as a maximum sentence, for a particular offence‘.
1735

 

21.50 Mandatory sentencing schemes at the state and territory level in Australia have 

included the Western Australian ‗three strikes‘ legislation and the Northern Territory‘s 

mandatory minimum imprisonment laws for property offenders. These regimes were 

controversial and much criticised.
1736

 Although these regimes are no longer in 

operation, some state legislation still provides for mandatory penalties.
1737

 These 

mandatory sentencing laws apply to state offences and therefore have no application to 

the sentencing of federal offenders. 

21.51 At the federal level, only one Act—the Migration Act 1958 (Cth)—provides for 

mandatory minimum head sentences. Under s 233C of the Act, the court is required to 

impose a head sentence of at least five years imprisonment for the offence of people 

smuggling—at least eight years if the conviction is for a repeat offence—unless it can 

be proven on the balance of probabilities that the offender was under the age of 18 

years when the offence was committed. In addition, the court is required to fix a 

minimum non-parole period of three years, or five years if the conviction is for a repeat 

offence. Fixed mandatory minimum non-parole periods are discussed in Chapter 9. 

Issues and problems 

21.52 Mandatory minimum sentences do not in themselves raise difficulties under the 

Australian Constitution, but mandatory sentencing schemes may do so in some 

circumstances. For example, a constitutional challenge might be raised if the scope and 

severity of the scheme were such that the sentencing discretion effectively passed from 

the judiciary to the legislative arm of government. This might occur if courts were 

effectively left without any discretion regarding the sentence to be imposed.
1738

 

21.53 Arguments in favour of mandatory sentencing include that it: creates greater 

consistency by avoiding unduly lenient or harsh sentences; increases certainty in 

sentencing for courts, prosecutors and defendants; provides greater deterrence due to 

the severity of the sentences; reduces repeat offending by incarcerating offenders; and 

increases transparency.
1739

 

21.54 However, mandatory sentencing has been the subject of considerable criticism. 

It is argued that these schemes: escalate sentence severity; are unable to take account of 

the particular circumstances of the case; and redistribute discretion so that decisions by 

the police and prosecuting authorities become increasingly important.
1740

 Some critics 
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also claim that mandatory sentencing fails to deter criminal behaviour; leads to greater 

inconsistency;
1741

 and has a profound discriminatory impact on certain groups.
1742

 In 

addition, many commentators have argued that mandatory sentencing schemes 

contravene a number of accepted sentencing principles and international human rights 

standards,
1743

 including: the principle of proportionality; the requirement that the 

detention of young people should be a last resort and for the shortest appropriate time; 

and the requirement that sentences should be reviewable by a higher court.
1744

 A 

number of United Nations committees have expressed concerns over mandatory 

sentencing generally, and the schemes in the Northern Territory and Western Australia 

in particular.
1745

 

21.55 In consultations and submissions, there was strong opposition to mandatory 

sentencing amongst those who commented on the issue.
1746

 Reasons cited for the 

opposition included its inflexibility; the fact that in some cases imposition of a 

mandatory penalty arises not from the circumstances of the instant offence but from an 

earlier offence for which the offender has already been punished; the increased 

necessity for jury trials; lack of public confidence in the law due to the perceived 

injustice of mandatory sentences; escalation of sentencing severity; and discrimination 

against disadvantaged offenders. 

21.56 There has been consistent opposition to mandatory sentencing by 

commentators,
1747

 and by government bodies and committees that have examined the 

issue.
1748

 

21.57 Only the Department of Immigration and Multicultural and Indigenous Affairs 

(DIMIA) expressed support for s 233C of the Migration Act. In its submission, DIMIA 

stated that s 233C: 

was added to the Act in order to make it clear to people smugglers that people 

smuggling is a serious offence, and that by offending against people smuggling 

provisions under the Act, smugglers will incur a substantial custodial sentence. That 

is, people smugglers would no longer be free to return to their home country after a 

brief stay in an Australian prison. 

It appears that section 233C has operated very effectively in deterring people 

smuggling activities since its inclusion in the Act.1749 

ALRC’s views 

21.58 In the ALRC‘s view, prescribing mandatory terms of imprisonment for any 

federal offence is generally incompatible with sound practice and principle in this area. 

Mandatory sentencing has the potential to offend against the principles of 

proportionality, parsimony and individualised justice.
1750

 In particular, the ALRC 

considers that the judiciary should retain its traditional sentencing discretion to enable 

justice to be done in individual cases. 

21.59 While the imposition of substantial penalties may be appropriate in relation to 

offences like people smuggling, the ALRC would prefer that the legislature not 



 21. Other Measures to Promote Consistent Sentencing 419 

 

prejudge the appropriate minimum penalty in legislation without regard to the facts of 

individual cases. 

21.60 The maintenance of individualised justice and broad judicial discretion are 

essential attributes of our criminal justice system, outweighing the potential deterrent 

effect that mandatory sentencing might have. The ALRC thus proposes that the 

Australian Government take steps to ensure that federal criminal offence provisions do 

not prescribe mandatory minimum terms of imprisonment. 

Proposal 21-2 The Australian Government should review federal criminal 

offence provisions and seek appropriate amendments to ensure that no 

mandatory minimum term of imprisonment is prescribed for any federal offence. 
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Introduction 

22.1 The Terms of Reference require the ALRC to examine whether current 

arrangements provide an efficient, effective and appropriate regime for the 

administration of federal offenders. Issues Paper 29 Sentencing of Federal 

Offenders
1751

 (IP 29) examined the administrative arrangements in place at the federal 

level, and between the Australian Government and the states and territories, in relation 

to the management of federal offenders. 

22.2 The arrangements by which the Australian Government relies exclusively on the 

states and territories to accommodate and supervise federal offenders work reasonably 

well in practice and make effective and efficient use of existing resources. However, 

the ALRC believes that these arrangements do not fully discharge the Australian 

Government‘s responsibilities in this area. In particular, the Government does not have 

enough information about federal offenders, either individually or as a group, to 

develop effective and appropriate policies or to achieve a suitable level of oversight of 

individual offenders. The ALRC proposes that the Australian Government take a more 

active role in the administration of federal offenders by establishing an Office for the 

Management of Federal Offenders within the Attorney-General‘s Department (AGD). 
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22.3 The ALRC has also formed the view that the existing arrangements by which 

the Attorney-General or departmental delegate make parole decisions in relation to 

federal offenders can be improved. This issue is discussed further in Chapter 23. 

Role of the Australian Government 

Should the Australian Government play a more active role in managing federal 

offenders? What role, if any, should the Attorney-General‘s Department 

perform? [IP 29, Q12–1] 

Background 

22.4 As discussed in Chapters 3 and 18, the ALRC has considered on a number of 

occasions whether it is appropriate and viable to establish a completely separate federal 

criminal justice system in pursuit of the goal of inter-jurisdictional equality between 

federal offenders. Such a system would include federal criminal courts, a federal 

corrective services agency and federal prisons. However, given existing state and 

territory infrastructure, the relatively small number of federal offenders, and the 

geographic dispersal of federal offenders across Australia, it has become clear that it is 

not viable to establish a completely separate federal system.
1752

 

22.5 The Australian Government relies exclusively on the states and territories to 

accommodate federal offenders sentenced to a term of imprisonment and federal 

prisoners held on remand. In addition, the states and territories administer and 

supervise federal offenders sentenced to alternative custodial orders, such as periodic 

and home detention, and non-custodial orders such as community service orders, as 

well as federal offenders released on parole or licence subject to supervision orders. 

They also enforce the collection of fines imposed for federal offences on behalf of the 

Australian Government.
1753

 

22.6 The Australian Government plays an active role in managing particular 

administrative aspects of the sentences of some federal offenders, for example, making 

decisions in relation to parole or release on licence, and the transfer of prisoners 

interstate and overseas. However, the Australian Government plays only a limited role 

in the day-to-day administration of federal offenders
1754

 and does not, as a matter of 

course, monitor federal offenders or maintain a complete record of all federal 

offenders.
1755

 

22.7 The Corrective Services Ministers‘ Conference (CSMC) meets once a year to 

consider problems relating to prisons and community based corrections. The CSMC 

comprises all state and territory ministers responsible for corrections, together with the 

relevant minister from New Zealand. The Australian Government is not a member of 

the CSMC but the Minister for Justice and Customs is invited to attend. A meeting of 

the Corrective Services Administrators‘ Conference (CSAC), comprising the heads of 
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corrective service agencies in each jurisdiction and officers in charge of community 

based corrective services, is also held once a year, usually about a month before the 

CSMC. The Australian Government, represented by the AGD, has observer status at 

these meetings.
1756

 

Issues and problems 

22.8 The ALRC met with corrective services agencies in most states and territories to 

discuss the existing arrangements.
1757

 It was generally acknowledged that the 

arrangements whereby the states and territories administer the sentences imposed on 

federal offenders are satisfactory. However, reservations were expressed in a number 

of areas. Although there was general satisfaction with the working arrangements 

between the states and territories and the Australian Government, a number of 

jurisdictions expressed the view that communication and liaison could be improved. 

Concern was also expressed about federal/state funding arrangements, complexity in 

administering the sentences of joint offenders, and enforcement of sentencing and 

parole orders.
1758

 

22.9 The Queensland Department of Corrective Services expressed the view that, 

although it could provide detailed information on federal offenders in Queensland, it 

seemed odd that the Australian Government did not have Australia-wide information 

on federal offenders readily available.
1759

 The Department noted that better 

communication between federal and state authorities had the potential to improve 

service delivery through informed, consistent decision making; to enhance research 

and assessment capabilities; and to minimise duplication and inconsistency.
1760

 

22.10 The Department of Justice in Western Australia noted that the Department‘s 

relationship with the AGD is limited to federal prisoners who are coming up for parole, 

and that the relationship is a fairly passive one. The Department acknowledged that 

sometimes mistakes were made in releasing federal offenders on parole and it noted 

delays in dealing with breach of parole by federal offenders. While more active 

engagement on these issues was possible and there was a willingness to share 

information with the Australian Government in relation to federal offenders, the 

Department cautioned that there would be a point at which this could become onerous. 

The Department also stated that, as corrections has traditionally been an area of state 

and territory responsibility, there could be sensitivities if the Australian Government 

were to become more actively involved.
1761

 

22.11 Corrections Victoria expressed support for the Australian Government taking a 

more pro-active role: 

It would assist the better management of federal prisoners within the Victorian prison 

system for the Commonwealth to provide a better managed point of reference for the 

distribution of relevant information and the provision of assistance to State 

administrators and prison managers.1762 
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22.12 Corrections Victoria also noted that it would welcome assistance for federal 

offenders with special needs.
1763

 

22.13 A number of stakeholders expressed the view that the limited post-sentence 

involvement of the Australian Government with federal offenders was 

unacceptable,
1764

 particularly given the Government‘s responsibility for making parole 

decisions.
1765

 In other consultations and submissions it was noted that the Australian 

Government has a responsibility to ensure that all federal offenders are treated in a way 

that is consistent with international standards and Australia‘s obligations in 

international law.
1766

 

ALRC’s views 

22.14 It appears from consultations and submissions that the practical arrangements by 

which states and territories accommodate and supervise federal offenders on behalf of 

the Australian Government work reasonably well and make effective and efficient use 

of existing resources. The ALRC does not propose any major structural change to these 

arrangements. However, the ALRC has formed the view that the arrangements would 

operate more smoothly and deliver better outcomes if the Australian Government 

played a more active role in the administration of federal offenders. 

22.15 The ALRC strongly endorses the position put in a number of submissions and 

consultations that the Australian Government has a responsibility to ensure that all 

federal offenders are treated in a manner that is consistent with international standards 

and Australia‘s international obligations. Although the states and territories may fulfil 

these obligations adequately on behalf of the Australian Government, there is no 

monitoring mechanism in place to ensure that this is so. The ALRC also believes that, 

as a matter of principle, the polity that proscribes conduct through the criminal law 

should maintain some oversight of the sentences imposed for breaches of those laws. 

22.16 At present, the Australian Government maintains records about those federal 

offenders with whom the AGD is likely to have some active involvement, for example, 

those who receive a full-time custodial sentence with a specified non-parole period. 

But the Government does not have ready access to information about the vast majority 

of federal offenders who are given non-custodial sentences, nor about young federal 

offenders who are dealt with in the juvenile justice systems of the states and territories 

in accordance with s 20C of the Crimes Act 1914 (Cth). 

22.17 This lack of information about federal offenders post-sentence has the potential 

to impede the development of sound evidence-based criminal law policy. For example, 

how is the Australian Government to know whether the penalties imposed for breach 

of federal criminal law are appropriate and effective if it has no information on the 

sentences of the majority of federal offenders? In the course of the current Inquiry, the 

ALRC itself encountered difficulties in developing proposals in a range of areas due to 

the lack of publicly available data. 
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22.18 It appears that the states and territories would also welcome further information 

and assistance from the Australian Government in administering the sentences imposed 

on federal offenders. This would help to ensure that mistakes are not made in 

administering these sentences. 

22.19 The ALRC is therefore of the view that the Australian Government should take 

a more active role in relation to federal offenders. The particular areas in which it 

should take further action are identified throughout this Discussion Paper and many are 

drawn together below in relation to the role of the proposed Office for the Management 

of Federal Offenders. The goals of this involvement should be: to enhance policy 

development in relation to relevant aspects of the federal criminal justice system; to 

assist the states and territories to administer sentences imposed on federal offenders 

more effectively; and to ensure that federal offenders are treated in conformity with 

Australia‘s international obligations and relevant standard minimum guidelines. 

22.20 The ALRC also considers that the Australian Government should become a full 

participating member of the CSMC and the CSAC. Federal offenders are the 

responsibility of the Australian Government, and the states and territories provide 

corrective services in relation to those offenders on behalf of the Australian 

Government. The Australian Government should be actively involved in these regular 

opportunities for inter-jurisdictional discussion and policy development. 

Proposal 22–1 The Australian Government should take a more active role 

in monitoring federal offenders in order to: 

(a) enhance policy development in relation to the federal criminal justice 

system; 

(b) assist the states and territories to administer sentences imposed on federal 

offenders more effectively; and 

(c) ensure that federal offenders are treated in conformity with Australia‘s 

international obligations and relevant standard minimum guidelines. 

Proposal 22–2 The Australian Government should negotiate with the states 

and territories to ensure that the relevant Australian Government minister is 

made a participating member of the Corrective Services Ministers‘ Conference 

and that the Australian Government becomes a participating member of the 

Corrective Services Administrators‘ Conference. 
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Office for the Management of Federal Offenders 

Should a body, such as an inspectorate or office of federal offenders, be 

established to oversee the management of sentences being served by federal 

offenders? If so, what functions should such a body have, and how should it be 

structured and constituted? [IP 29, Q12–4] 

Establishment of the OMFO 

Background 

22.21 Currently, the National Law Enforcement Policy Branch of the Criminal Justice 

Division in the AGD has responsibility for the administration of federal offenders. The 

Branch performs the following roles in relation to federal offenders: 

 the grant and revocation of parole and release on licence; 

 processing requests from offenders on parole to travel overseas; 

 processing applications for the exercise of the executive prerogative (pardons, 

remission of fines and sentences); and 

 interstate and international transfers of prisoners.
1767

 

22.22 Each of the states and territories has a department responsible for corrective 

services infrastructure and administration. In Western Australia and Victoria there are 

also bodies established to oversee the delivery of corrective services within those 

jurisdictions. 

22.23 The Office of the Inspector of Custodial Services in Western Australia was 

established in 1999 and is the only custodial inspectorate in Australia that possesses 

statutory autonomy and direct access to the state parliament. The Office provides 

independent external scrutiny of the standards and operational practices of custodial 

services in the state. The Office carries out regular inspections of all prisons in the state 

and conducts thematic reviews of prison services. The Office is required to pass on 

individual prisoner complaints to the Western Australian Ombudsman.
1768

 

22.24 The Victorian Corrections Inspectorate was established on 1 July 2003 to 

monitor the performance of both public and private correctional service providers in 

the state, conduct specific investigations, and manage the Official Prison Visitors 

Scheme. The Inspectorate provides advice—independently of Corrections Victoria—

on correctional issues and developments to the Secretary of the Victorian Department 

of Justice.
1769

 The Victorian Ombudsman handles complaints from individual 

prisoners. 
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22.25 In New South Wales, the Office of the Inspector-General of Corrective Services, 

which was established by the Crimes (Administration of Sentences) Act 1999 (NSW), 

was abolished in 2003. The New South Wales Ombudsman now handles complaints 

relating to the New South Wales Department of Corrective Services. 

Issues and problems 

22.26 Throughout this Discussion Paper the ALRC has identified areas in which the 

Australian Government should be engaged more actively in relation to federal 

offenders. These areas include the establishment of a comprehensive case management 

database for federal offenders;
1770

 the development of memoranda of understanding 

with the states and territories in relation to federal offenders;
1771

 the evaluation of state 

and territory sentencing options and pre-release schemes for application to federal 

offenders;
1772

 active engagement with states and territories in relation to young federal 

offenders and offenders with a mental illness or intellectual disability;
1773

 and the 

provision of secretariat support to the proposed Federal Parole Board.
1774

 Currently, 

few if any resources are dedicated to performing these tasks at the federal level. 

22.27 There was significant support in consultations and submissions for establishing 

a body at the federal level with responsibility for overseeing federal offenders, with 

some support for the establishment of an independent inspectorate.
1775

 

22.28 However the New South Wales Department of Corrective Services expressed 

the view that establishing such a body could duplicate existing state resources.
1776

 

Corrections Victoria noted that the role and responsibilities of such a body would have 

to be carefully framed to ensure it did not hinder the effective management of federal 

offenders by state correctional authorities.
1777

 

ALRC’s views 

22.29 In a previous report, Sentencing (ALRC 44), the ALRC recommended that a 

federal prison coordinator be appointed to monitor the conditions under which federal 

prisoners are held and to report to the Australian Government.
1778

 Given the range of 

tasks identified in this Discussion Paper that require further attention from the 

Australian Government, the ALRC believes that something more than a federal prison 

coordinator is now needed. The ALRC proposes the establishment of an Office for the 

Management of Federal Offenders (OMFO). 

22.30 In developing a proposed model for the OMFO, the ALRC has carefully 

considered the concerns expressed by the New South Wales Department of Corrective 

Services and Corrections Victoria in relation to the role and responsibilities of the 

Office. The functions that the ALRC has identified for the OMFO do not duplicate 

functions already performed by the states and territories. They reflect the federal 

interest in federal offenders and the need for the Australian Government to take a more 
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active role in relation to those offenders. Some of the functions are designed to assist 

and support the states and territories in delivering corrective services to federal 

offenders more effectively. Some are designed to ensure that the Australian 

Government better fulfils its obligations in relation to individual federal offenders, and 

to federal offenders as a group. Others are intended to ensure that the Australian 

Government is in a stronger position to develop federal criminal law policy and 

procedure on the basis of sound evidence. 

22.31 The ALRC has considered the need for an independent inspectorate along the 

lines of the Office of the Inspector of Custodial Services in Western Australia. A 

number of the proposed functions of the OMFO do involve a level of oversight of the 

procedures and conditions imposed on federal offenders in state and territory 

correctional systems. However, the ALRC has formed the preliminary view that the 

Office should work with state and territory corrective services agencies on the basis of 

negotiated memoranda of understanding, rather than play the role of inspector, to 

ensure appropriate and effective delivery of corrective services in relation to those 

federal offenders. 

22.32 The ALRC is also of the view that, given the case management and liaison roles 

envisaged for the OMFO, it would be appropriate to locate that Office within the AGD. 

This will help to minimise costs through shared corporate services. The OMFO should 

report to the Minister for Justice and Customs, who has portfolio responsibility for 

criminal law and federal offenders. 

Proposal 22–3 The Australian Government should establish an Office for 

the Management of Federal Offenders (OMFO) within the Attorney-General‘s 

Department to monitor and report on all federal offenders, regardless of the 

sentence imposed. The OMFO should report to the Minister for Justice and 

Customs. 

Functions of the OMFO 

22.33 One of the primary functions proposed for the OMFO is the establishment and 

maintenance of a comprehensive national case management database in relation to all 

federal offenders, discussed below. This database is intended to provide the basis for 

many of the other functions proposed for the Office and will allow the Office to track 

each federal offender from the first appearance in court to the end of the sentence. 

22.34 Another important role for the OMFO will be increased liaison with states and 

territories, beginning with the negotiation of a memorandum of understanding (MOU) 

with each state and territory setting out the roles and responsibilities of each party to 

the agreement. The ALRC is of the view that the relationship between the OMFO and 

the states and territories should be underpinned by legislation but that the detail of the 
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working arrangements should be settled by negotiation to establish good working 

relationships and minimise the duplication of roles and responsibilities. 

22.35 This relationship should be developed further through active membership of the 

CSMC and the CSAC, which have been described above. The OMFO would be 

responsible for briefing the minister in relation to these meetings. One of the reasons 

for becoming more involved in these fora, and for increased interaction with state and 

territory corrective services more generally, is to allow the OMFO to monitor progress 

towards achieving compliance with national standards, including the Standard 

Guidelines for Corrections in Australia and the Standards for Juvenile Custodial 

Facilities. Importantly, the Australian Government should place itself in a position to 

report, first hand, that the treatment of federal offenders in Australia complies with 

Australia‘s international obligations.
1779

 

22.36 This active engagement with the states and territories should include the 

provision of advice on the sentencing, administration and release of federal offenders. 

In submissions, a number of states and territories stated that further assistance in this 

regard would be helpful, particularly in relation to joint offenders.
1780

 The OMFO 

should provide training to state and territory corrective services officers and others in 

relation to issues affecting federal offenders and joint offenders. 

22.37 In addition, the ALRC proposes that the OMFO become more actively involved 

in the provision of information to federal offenders themselves, including information 

in relation to sentence, parole, transfer and complaint mechanisms. While individual 

complaints from offenders may continue to be dealt with through existing 

mechanisms—such as Official Visitors programs, the Commonwealth Ombudsman 

and state and territory ombudsmen—the OMFO will also have a role in resolving 

complaints from federal offenders through, for example, working with state and 

territory corrective services agencies in relation to issues raised by federal offenders. 

22.38 Another important role proposed for the OMFO is to provide secretariat support 

to the Federal Parole Board.
1781

 Currently parole and release on licence casework is 

performed by the National Law Enforcement Policy Branch of the AGD, but this 

workload will increase significantly if the proposal to abolish automatic parole in 

Chapter 23 is implemented. There will also be additional work related to the 

establishment, membership and meetings of the Federal Parole Board. 

22.39 The following functions currently undertaken by the National Law Enforcement 

Policy Branch should also be transferred to the OMFO, with the Federal Parole Board 

involved as appropriate: 

 processing requests from offenders on parole to travel overseas;
1782
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 processing applications for the exercise of the executive prerogative (pardons, 

remission of fines and sentences);
1783

 and 

 interstate and international transfers of prisoners.
1784

 

22.40 In a number of areas, state and territory laws are picked up and applied to the 

sentencing of federal offenders by provisions of the Crimes Act 1914 (Cth) and the 

Judiciary Act 1903 (Cth). These state and territory laws should be kept under scrutiny 

by the Australian Government to ensure that they are and remain appropriate in 

relation to federal offenders. In particular, the OMFO should have responsibility for 

providing advice to the Australian Government on whether state and territory 

sentencing options and pre-release schemes should be picked up and applied in relation 

to federal offenders.
1785

 

22.41 In a number of places in this Discussion Paper, the ALRC has suggested that 

federal minimum standards or nationally agreed guidelines should be developed in 

relation to federal offenders. These areas include victim impact statements and pre-

sentence reports,
1786

 as well as in broader areas such as the treatment of young federal 

offenders,
1787

 and federal offenders with a mental illness or intellectual disability.
1788

 If 

minimum standards or guidelines are put in place, it will be necessary for the OMFO to 

monitor the implementation of those standards and guidelines and to work with states 

and territories towards better compliance. The OMFO will also have an increased role 

in monitoring and managing young federal offenders and offenders with a mental 

illness or intellectual disability on an individual basis. 

22.42 Finally, the OMFO should also be responsible for providing policy advice to the 

Australian Government in relation to federal offenders and relevant aspects of the 

federal criminal justice system. 

Proposal 22–4 The functions and powers of the OMFO should be 

negotiated with the states and territories, and should include the following: 

(a) maintaining an up-to-date case management database in relation to all 

federal offenders; 

(b) providing secretariat support to the proposed Federal Parole Board;  

(c) liaising with the states and territories in relation to federal offenders, 

including special categories of offenders;  
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(d) participating as a full member of the Corrective Services Administrators‘ 

Conference and the Australasian Juvenile Justice Administrators and 

providing support for the relevant federal minister in relation to active 

participation in the Corrective Services Ministers‘ Conference; 

(e) monitoring progress towards compliance with the Standard Guidelines 

for Corrections in Australia and the Standards for Juvenile Custodial 

Facilities in relation to federal offenders, and liaising with the states and 

territories in relation to those standards; 

(f) ensuring that the treatment of federal offenders complies with Australia‘s 

international obligations; 

(g) providing advice to the states and territories in relation to the sentencing, 

administration and release of federal offenders, in particular in relation to 

joint offenders; 

(h) providing advice to federal offenders about the administration of their 

individual sentences, including information about interstate and 

international transfer; 

(i) providing advice to the Australian Government on the interstate and 

international transfer of federal offenders in individual cases; 

(j) providing general policy advice to the Australian Government in relation 

to federal offenders and relevant aspects of the federal criminal justice 

system; 

(k) providing advice to the Australian Government about funding, including 

priorities for special programs for federal offenders; 

(l) providing advice to the Australian Government about state and territory 

compliance with federal minimum standards in relation to victim impact 

statements and pre-sentence reports; 

(m) providing advice to the Australian Government in relation to state and 

territory sentencing options and pre-release schemes, including whether 

they should be picked up and applied in relation to federal offenders; and 
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(n) performing all of the above in relation to young federal offenders and 

federal offenders with a mental illness or intellectual disability. 

Memoranda of understanding with states and territories 

Are the arrangements between the Australian Government and the states and 

territories in relation to the administration of federal offenders satisfactory? 

[IP 29, Q 12–2] 

Background 

22.43 Section 3B of the Crimes Act 1914 (Cth) provides that the Governor-General 

may make arrangements with the governors of the states and the governments or 

administrators of the territories for state and territory officers to administer sentences 

imposed on federal offenders and for state and territory correctional facilities and 

procedures to be made available. Arrangements are in place with each state and 

territory in relation to the following matters: 

 state and territory facilities being made available to carry out state and territory 

sentencing options that are picked up and applied to federal offenders by the 

Crimes Act; 

 state and territory officers exercising powers and performing functions in order 

to carry out such sentencing options imposed on federal offenders; 

 state and territory officers exercising the powers and performing the functions of 

probation officers under the Crimes Act; and 

 state and territory facilities being made available and state and territory officers 

exercising powers and performing functions in relation to persons with a mental 

illness or intellectual disability accused of a federal offence.
1789

 

22.44 Section 21F(1)(b) of the Crimes Act provides that the Governor-General may 

make arrangements with the governors of the states and the governments or 

administrators of the territories for state and territory officers to perform the functions 

of parole officers under Part IB. There are currently no arrangements in place under 

this section. 

22.45 The ALRC has been advised that it is unnecessary to have legal arrangements in 

place under s 21F(1)(b) or s 3B for state and territory officers to perform the functions 

and exercise the powers of parole officers in relation to federal offenders. This is 

because s 120 of the Australian Constitution requires the states to make provision for 

the punishment of persons convicted of a federal offence, and parole is now clearly 
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established as part of the punishment of a convicted offender. Probation, on the other 

hand, may be imposed in cases where no conviction is recorded.
1790

 The s 3B 

arrangements ensure that the states and territories will provide probation services in 

these and other circumstances.
1791

 

22.46 The ALRC has been advised that this is also why the s 3B arrangements are 

limited to state and territory sentencing options that are picked up and applied to 

federal offenders, and why they do not make reference to the states and territories 

providing facilities and exercising functions and powers in relation to full-time 

custodial orders. Section 120 of the Constitution requires the states to provide these 

services.
1792

 

Options for reform 

22.47 These legal arrangements formalise the relationship between the Australian 

Government and the states and territories with respect to the provision of corrective 

services to federal offenders. However, they include no detail about the services to be 

delivered, such as minimum standards for the treatment of federal offenders, access by 

the Australian Government to federal offenders, or reporting requirements. In this 

Discussion Paper, the ALRC proposes that the Australian Government take a more 

active role in overseeing federal offenders and in monitoring the delivery of corrective 

services by states and territories in relation to federal offenders. If these proposals are 

implemented, it will be necessary to set out in more detail the expectations and 

obligations of the parties to these arrangements. 

22.48 One example of where arrangements of this sort have been put in place is the 

MOUs between Centrelink and state and territory corrective services agencies in 

relation to the provision of services to prisoners. The MOUs are not legally binding but 

are intended to set out the roles and responsibilities of the parties, including 

Centrelink‘s access to prisoners, release of information to Centrelink, and the provision 

of certain information and services to prisoners.
1793

 

ALRC’s views 

22.49 Section 120 of the Constitution and the Australian Parliament‘s other 

constitutional powers provide a firm basis for Australian Government legislation in 

relation to federal offenders. However, the ALRC is of the view that the detail of the 

arrangements between the Australian Government and the states and territories should 

be set out in MOUs negotiated with the states and territories. These MOUs should 

reflect the balance of responsibilities between the Australian Government and the 

states and territories, recognising that the Australian Government is ultimately 

responsible for the treatment and welfare of federal offenders and that states and 

territories are responsible for delivering corrective services to federal offenders. 



436 Sentencing of Federal Offenders  

22.50 Some of the issues that should be addressed in the MOUs include: the regular 

provision of data on federal offenders by the states and territories to the Australian 

Government; access by the OMFO to federal offenders; arrangements for dealing with 

parole of federal offenders including the provision of reports to the proposed Federal 

Parole Board; notification about changes to relevant state and territory legislation (for 

example, legislation dealing with sentencing options and pre-release schemes); 

minimum standards for the treatment of federal offenders; and reporting requirements. 

Proposal 22–5 The proposed OMFO should develop memoranda of 

understanding with the states and territories to improve the sharing of 

information, and the coordination and provision of corrective services in relation 

to federal offenders. 

Funding arrangements 

Background 

22.51 Under the Intergovernmental Agreement on the Reform of Commonwealth-State 

Financial Relations, the fiscal arrangements in Australia rely to a significant extent on 

the redistribution of funds from the Australian Government to the states and territories. 

This is because the Australian Government raises more revenue than it outlays, and the 

states and territories outlay more money than they raise. These funds are redistributed 

in two ways: through untied grants—largely made up of the Goods and Services Tax 

(GST) revenue payments—which the states and territories can spend as they choose; 

and through specific purpose payments (SPPs), which must be spent on the purposes 

for which they are given.
1794

 In 2005–06, GST revenue payments to the states and 

territories are expected to total around $37.3 billion and SPPs around $19.1 billion.
1795

 

22.52 The GST revenue payments are distributed to the states and territories on the 

basis of Commonwealth Grants Commission (CGC) advice and are the largest single 

intergovernmental transfer. CGC advice is based on the principles of horizontal fiscal 

equalisation, which is defined as follows: 

State governments should receive funding from the Commonwealth such that, if each 

made the same effort to raise revenue from its own sources and operated at the same 

level of efficiency, each would have the capacity to provide services at the same 

standard.1796 

22.53 The CGC calculates the relative share of the GST revenue that each state and 

territory receives based on a range of factors including the cost of services that impact 

on state and territory budgets. The GST revenue is not distributed to meet the cost of 

those services directly. Rather, the cost of services is part of the calculation used to 

decide, on the basis of relativities, what proportion of the GST revenue is paid to each 

state and territory. 



 22. Administration of Federal Offenders 437 

 

22.54 One of the services taken into consideration in the CGC‘s calculation is the 

provision of corrective services. In calculating the relative cost of corrective services in 

each state and territory a number of special factors are taken into account including, for 

example, the number of high and low risk prisoners in each jurisdiction, the number of 

Indigenous Australian prisoners in each jurisdiction, and the number of federal 

prisoners in each jurisdiction. 

22.55 Apart from untied GST revenue payments, funds also flow from the Australian 

Government to the states and territories by way of SPPs. The Australian Government 

makes SPPs to the states, territories and local government as a financial contribution to 

areas of state responsibility in pursuit of its own specified objectives. SPP agreements 

often include agreed national objectives. The majority of SPPs are subject to conditions 

such as general policy requirements, requirements that payments be expended for a 

specific purpose only, and reporting of financial and performance information. 

However, in making these payments, the Australian Government does not seek to take 

over responsibility for state functions.
1797

 

22.56 It is also possible for grants to be made to the states and territories from funding 

provided to Australian Government departments. For example, in 2003–04 the AGD 

provided funding to the states and territories for the provision of legal aid services in 

federal matters ($54.7 million). Funding in relation to such services is provided by way 

of an SPP or a departmental administered grant in order to allow the Australian 

Government to exercise some policy control over the way the money is spent, in this 

case, to allow the Australian Government to set priorities in relation to the federal 

cases that are funded by legal aid. In addition, the AGD administers an ‗expensive 

criminal case‘ fund to be used in exceptional circumstances.
1798

 

Issues and problems 

22.57 In consultations with the states and territories there was some disquiet expressed 

about the funding arrangements in relation to federal offenders. The Department of 

Justice in Western Australia expressed the view that the states and territories should be 

able to claim the costs associated with federal offenders directly from the Australian 

Government, and noted that a claim had been made in 2000 when there was a spike in 

the number of federal offenders in Western Australia. The Department explained that 

in jurisdictions with smaller populations, such as Western Australia, the impact of a 

spike in the numbers of federal offenders on the state budget could be significant. 

22.58 In addition, the Department noted that federal offenders often had special needs 

that were expensive to meet. Many federal offenders, for example, were from overseas 

and had special dietary and other requirements. In addition, international drug 

smugglers and terrorists required high levels of security that were also expensive to 

provide.
1799

 Corrections Victoria noted that it would welcome assistance for federal 

offenders with special needs.
1800

 The Department of Corrective Services Queensland 



438 Sentencing of Federal Offenders  

noted that the current funding arrangements do not take into consideration the cost of 

supervising and providing services to federal offenders serving their sentences in the 

community.
1801

 

22.59 In the negotiations leading up to the CGC 2004 review of state revenue sharing 

relativities, New South Wales argued that federal offenders should be weighted more 

heavily in the CGC calculations because a higher proportion of federal offenders were 

imprisoned for drug offences and this raised health and security problems in prisons, 

requiring specialist services. The Northern Territory presented evidence that there were 

additional costs associated with federal offenders for a number of reasons, including 

the growing number of non-Australian citizen offenders (in particular Indonesians) 

with specific health and cultural needs. The CGC accepted that the states and territories 

faced higher costs in relation to federal offenders given their specialist medical and 

other needs and agreed to assess the cost of federal offenders at six per cent above 

average costs.
1802

 

ALRC’s views 

22.60 In this Discussion Paper, the ALRC proposes a significant increase in the 

involvement of the Australian Government with the administration of federal 

offenders. The ALRC is also of the view that the Australian Government should exert 

more influence to ensure that federal offenders are treated in a way that is consistent 

with national minimum standards and Australia‘s international obligations. One 

powerful mechanism for exercising greater policy control in areas of state service 

delivery is to fund those services through tied grants—either through SPPs or 

departmental administered grants. 

22.61 The ALRC notes that in the area of legal aid, funding is provided by way of tied 

grants to state and territory legal aid bodies for the provision of legal aid in relation to 

federal matters. A different approach has been taken in relation to the provision of 

corrective services to federal offenders by state and territory corrective services 

agencies. The ALRC also notes the arguments put to the CGC that federal offenders 

have special needs that impose a higher cost on state and territory budgets than state 

and territory offenders. It is arguable that funding in the corrective services area could 

be provided by way of tied grants. 

22.62 Nevertheless, the ALRC recognises that the provision of funding to the states 

and territories by way of SPPs or departmental administered grants comes at a cost in 

terms of administration. A change in the funding arrangements may not be necessary if 

the Australian Government‘s policy goals can be promoted through other means, for 

example, through MOUs with the states and territories as discussed above. For this 

reason, the ALRC proposes that the OMFO should keep these matters under review 

and provide advice to the Australian Government as the need arises. 

22.63 However, the ALRC is of the view that the OMFO should be established with 

the capacity to fund special programs with respect to federal offenders, for example, to 
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assist where there is a spike in the numbers of federal offenders in a particular 

jurisdiction. This will promote better working relationships between the Australian 

Government and the states and territories and will help to ensure that states and 

territories see the Australian Government as an active partner in the administration of 

federal offenders. 

Proposal 22–6 The OMFO should provide advice to the Australian 

Government on federal–state funding arrangements in relation to federal 

offenders. The OMFO should have the capacity to fund special programs with 

respect to federal offenders, as the need arises. 

Key performance indicators 

Should key performance indicators be used to monitor the sentencing, 

imprisonment, administration and release of federal offenders? If so, what 

indicators should be used? How should key performance indicators be 

developed so that meaningful comparisons can be made between the treatment 

of federal offenders and equivalent state and territory offenders? [IP 29, Q 16–2] 

Background 

22.64 Performance measurement can provide governments with indicators of their 

performance over time; make performance more transparent, allowing assessment of 

whether program objectives are being met; help clarify government objectives and 

responsibilities; inform the wider community about government service performance; 

encourage ongoing performance improvement; and promote analysis of the 

relationships between agencies and between programs, allowing governments to 

coordinate policies within and across agencies.
1803

 

22.65 All Commonwealth agencies are required to publish performance information in 

key accountability documents such as Portfolio Budget Statements and annual 

reports.
1804

 Performance information is published in relation to outcomes and outputs. 

Outcome performance relates to the specific impact that an agency‘s outputs have had 

on the community. Output performance relates to an agency‘s efficiency in executing 

its responsibilities.
1805

 Key performance indicators help illustrate how an organisation 

has performed in terms of outcomes and outputs. 

22.66 The AGD reports against an outcome and output structure in each annual report. 

This structure includes Outcome 2 ‗Coordinated federal criminal justice, security and 

emergency management activity for a safer Australia‘, and Output 2.1 ‗Policy advice 
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on, and program administration and regulatory activities associated with, the 

Commonwealth‘s domestic and international responsibilities for criminal justice and 

crime prevention, and meeting Australia‘s obligations in relation to extradition and 

mutual assistance‘. The Criminal Justice Division of the AGD is responsible for 

Output 2.1. 

22.67 In its 2003–04 Annual Report, the AGD reported in very general terms on those 

functions it undertakes in relation to federal offenders, including numbers of decisions 

on parole and release on licence, interstate transfers, permission to travel overseas and 

applications for the exercise of the executive prerogative of mercy. More detail was 

provided in relation to international transfer of prisoners.
1806

 

22.68 More detailed key performance indicators in the corrective services context are 

used by state and territory corrective services agencies,
1807

 the Productivity 

Commission,
1808

 and the Victorian Corrections Inspectorate.
1809

 Other sources of 

guidelines and standards that might form the basis of key performance indicators in 

this area include the Standards for Juvenile Custodial Facilities
1810

 and the Standard 

Guidelines for Corrections in Australia.
1811

 

ALRC views 

22.69 As mentioned above, the ALRC proposes that the Australian Government take a 

more active role in relation to federal offenders, including scrutiny of the services 

provided on behalf of the Australian Government by the states and territories. This is 

because the Australian Government is ultimately responsible for the treatment and 

welfare of federal offenders, even though states and territories deliver corrective 

services in relation to those offenders. 

22.70 The ALRC considers that the OMFO should develop key performance 

indicators to monitor the provision of corrective services by the states and territories in 

relation to federal offenders. The MOUs between the OMFO and the states and 

territories, discussed above, should address the provision of information by the states 

and territories against these key performance indicators. This information will allow 

the OMFO to identify significant differences between jurisdictions and potential 

problems in the administration of the sentences imposed on federal offenders. The 

information might also be used to identify areas of special need requiring further 

funding, as discussed above. The OMFO should also develop key performance 

indicators in relation to the Federal Parole Board. 

22.71 The OMFO should report against these indicators annually. This will ensure that 

both the Australian Parliament and community are provided with information on the 

treatment and welfare of federal offenders on a regular basis. 
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Proposal 22–7 The OMFO should develop key performance indicators to 

monitor the administration and release of federal offenders. The OMFO should 

report publicly against these indicators on an annual basis. 

Australian Government information on federal offenders 

National case management database 

Should comprehensive national data be collected on persons charged or 

convicted of a federal offence, and the sentences imposed on federal offenders? 

If so, what data should be collected, who should collect it, and how should it be 

disseminated? [IP 29, Q 16–1] 

Background 

22.72 The AGD maintains a federal prisoner database, which contains information 

about current federal prisoners including age, sex, the state or territory where the 

prisoner is housed, and broad categories of offence (drugs, social security, migration 

and people smuggling, illegal fishing, Crimes Act 1914, bankruptcy, financial, and 

other). The database is a case management tool set up to assist the AGD to administer 

those elements of the sentences of federal offenders for which the Department has 

responsibility, for example, release on parole. There is no historical data on individual 

prisoners because their details are deleted from the system when they have completed 

their sentences.
1812

 

22.73 The AGD produces monthly statistics on the federal prisoner population 

including: the number of federal prisoners at the end of each month and whether they 

are in full-time custody or on periodic or home detention; the number of new prisoners 

each month including the offence type, sentence type and the maximum and minimum 

period of imprisonment; and the number of prisoners released from prison each month 

organised by offence type. The information in the AGD database, together with 

Australian Bureau of Statistics (ABS) data, provided the basis for the analysis of 

federal prisoners by the Australian Institute of Criminology (AIC), set out in 

Appendix 1. 

22.74 The Office of the Commonwealth Director of Public Prosecutions (CDPP) also 

collects data on federal offenders. The CDPP maintains an in-house electronic database 

known as the ‗case reporting and information management system‘, in which details of 

prosecutions conducted by the CDPP are recorded. Information stored on the database 

includes details of charges and the sentences imposed, as well as details relating to 
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parameters such as the amount of drug imported or money defrauded. Prosecutors draw 

on this sentencing information when making submissions to courts on sentence.
1813

 

22.75 States and territories hold information on all offenders within their jurisdiction, 

including federal offenders. In the Northern Territory, for example, the Integrated 

Justice Information System (IJIS) database contains information on prisoners as well as 

offenders serving their sentences in the community and juvenile offenders. It is 

possible to identify federal offenders in these categories from the database.
1814

 In 

Queensland, the recently established Integrated Offender Management System (IOMS) 

can also be used to identify federal offenders serving custodial or community based 

sentences.
1815

 Victoria is in the process of moving from the Prisoner Information 

Management System (PIMS) to the E*Justice system. Corrections Victoria noted in its 

submission that while it could easily identify federal prisoners from its database, 

federal offenders serving alternative sentences under Victorian legislation could be 

identified only by a manual search.
1816

 

Issues and problems 

22.76 In consultations, the AGD noted that it was in the process of upgrading its case 

management database to allow better collection of information and search capability. 

The Department explained that it would be possible to collect more detailed 

information about federal offenders—for example, identifying Aboriginal and Torres 

Strait Islander offenders—if this was required but that currently this information is not 

collected in a systematic way.
1817

 The AGD does have a collection field labelled 

‗nationality‘, but information in this field is collected on the basis of self-identification 

and not in every case. 

22.77 There was significant support for a more comprehensive database being 

established at the federal level.
1818

 In consultations, the AGD acknowledged that better 

information at the national level would assist in the development of federal criminal 

law policy, but noted that establishing a national database would involve a high degree 

of cooperation between jurisdictions.
1819

 

22.78 The AIC noted that the AGD currently collects basic information in relation to 

federal prisoners and that, if more detailed information were required, it would be 

important to make strategic decisions about what other information would assist in 

policy development and research. For example, information about ethnic origin of 

federal offenders is likely to be of interest to the Department of Immigration and 

Multicultural and Indigenous Affairs (DIMIA), as well as to the AIC and the AGD.
1820

 

22.79 The AIC noted that the current AGD field of ‗nationality‘ was not a standard 

ABS collection field and expressed the view that it would be better to collect 

information in a way that is consistent with national standards. The AIC noted, 

however, that the ABS classification of offenders on the basis of ‗most serious offence‘ 

was not entirely satisfactory as it could obscure other criminal patterns and links 

between offences such as drug importation, illegal fishing and people smuggling.
1821
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22.80 The National Centre for Crime and Justice Statistics (NCCJS) in the ABS is 

working on standardising the collection of information in the crime and justice area, for 

example, ensuring that police use Aboriginal and Torres Strait Islander indicators in 

their records.
1822

 

ALRC’s views 

22.81 Currently, the AGD case management database does not contain information 

about the large majority of federal offenders, including offenders sentenced to 

community based orders and young federal offenders. It does not provide a 

comprehensive picture of the federal offender population. Nor does it systematically 

identify offender characteristics that may be valuable in developing federal criminal 

law policy, for example, whether offenders are Aboriginal or Torres Strait Islanders. 

22.82 The ALRC believes that the Australian Government should become more 

closely involved in overseeing federal offenders, including federal offenders with a 

mental illness or intellectual disability and young federal offenders. The current 

database does not provide enough information to allow this to happen. 

22.83 The ALRC is of the view, therefore, that the AGD case management database 

should be expanded to include all federal offenders regardless of the sentence imposed. 

The AGD should systematically collect sufficient information about federal offenders 

to provide a sound basis for federal criminal law policy development and research and 

to allow the Australian Government to exercise appropriate oversight of the sentences 

imposed on federal offenders and the way those sentences are administered. 

22.84 The information to be collected should be identified in consultation with other 

stakeholders and experts in data collection and analysis such as the AIC, the ABS and 

the National Judicial College of Australia. As far as possible, information should be 

collected in ways that are consistent with national standards to facilitate exchange of 

information and research. The ALRC notes that any such exchange will have to be 

conducted within the framework of the Privacy Act 1988 (Cth). 

22.85 This information will have to be collected from a range of sources, including the 

states and territories. This flow of information should be one of the issues addressed in 

the MOUs with states and territories discussed above. It is also an area in which the 

Australian Government should work closely with states and territories to ensure that 

each jurisdiction can readily provide information about federal offenders. 

22.86 In Chapter 21 the ALRC proposes the establishment of a national sentencing 

database to provide the courts and others with information to help ensure consistency 

in the sentencing of federal offenders. While this database is intended to be established 

separately from the AGD case management database and for different purposes, it 

would be sensible to ensure that, as far as possible, the databases are compatible and 
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that information collected is not duplicated. For this reason, the ALRC proposes that, 

in establishing the offender case management database, the OMFO work with the 

National Judicial College of Australia and others involved with the sentencing database 

project. 

Proposal 22–8 The OMFO should develop a comprehensive national 

database for the case management of all federal offenders and for collecting data 

to inform policy advice in relation to the federal criminal justice system. The 

database should be developed in consultation with the Australian Institute of 

Criminology, the Australian Bureau of Statistics, the National Judicial College 

of Australia and the states and territories, and should include information 

relevant to the offender, the offence and sentence, sentence administration, and 

parole and release. 

Statistical information on federal offenders 

Background 

22.87 The ABS is Australia‘s national statistical organisation, established to assist and 

encourage informed decision making, research and discussion within governments and 

the community.
1823

 The NCCJS, within the ABS, includes three statistical units that are 

governed by separate Boards of Management. The National Criminal Courts Statistics 

Unit and the National Corrective Services Statistics Unit are jointly funded and 

managed by the ABS, the AGD and the states and territories. These units produce a 

number of statistical publications in relation to offences and offenders in Australia 

including Criminal Courts and Prisoners in Australia (both issued annually) and 

Corrective Services (issued quarterly).
1824

 

22.88 Criminal Courts provides statistics on the administration of criminal justice in 

the courts across Australia. The publication includes information on the characteristics 

of defendants, including age and sex, as well as information on offence and sentence 

imposed. 

22.89 Prisoners in Australia provides statistics on all prisoners in custody on 30 June 

each year. The statistics are derived from information collected by the ABS from 

corrective services agencies in each state and territory. The publication includes 

information on the characteristics of prisoners, including age, sex and legal status, as 

well as on the nature of the offence with which the person was charged or convicted. 

The publication also provides details of the type and length of sentences being served. 

22.90 Corrective Services provides statistics on adults in corrective services custody or 

serving community based orders in Australia. The publication includes information on 

offenders including sex, Indigenous status, type of custody, legal status and sentence 

type; the number of sentenced persons received into corrective services custody each 

month; and the number of federal prisoners. 
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Issues and problems 

22.91 In each of the three publications, data is analysed in a number of ways, 

including by jurisdiction. Most of the information is not disaggregated to identify 

federal offenders. Corrective Services does, however, include a table, based on 

information obtained from the AGD, identifying the number of federal prisoners in 

full-time custody. 

22.92 The data in these publications is also presented by reference to ‗principal 

offence‘ or ‗most serious offence‘. These offences are not identified precisely but by 

offence category only. The offence categories are based on the Australian Standard 

Offence Classification (ASOC) and the National Offence Index (NOI), which set out 

descriptions of broad categories of offence. Neither ASOC nor NOI specifically 

identify federal offences. Although some sub-categories of offence are limited to 

federal offences, others include both federal and state offences. 

22.93 The ABS National Information Development Plan for Crime and Justice 

Statistics,
1825

 developed through consultation with the Australian Government, state 

and territory agencies and non-government organisations, identifies statistical priorities 

as they relate to crime and justice for the next three years. The plan acknowledges that 

there are currently gaps, deficiencies and overlaps in information needed by 

stakeholders.
1826

 

ALRC’s views 

22.94 The ALRC considers that one significant gap in available data is information on 

federal offenders. The ALRC proposes that the ABS collection of crime and justice 

statistics should distinguish between federal offenders and state and territory offenders. 

Accurate statistical information in relation to federal offenders is essential to the 

development of federal criminal law policy. The Commonwealth is a separate criminal 

law jurisdiction and this is not adequately reflected in current ABS crime and justice 

publications. 

22.95 In drawing a distinction between federal and state or territory offenders, it may 

also be necessary to identify joint offenders, that is, offenders charged or convicted of 

both federal and state or territory offences. 

22.96 In consultations with state and territory corrective services agencies it became 

apparent that distinguishing federal offenders from state and territory offenders is 

relatively easy in some jurisdictions and more difficult in others with different data 

collection procedures and systems. It will be necessary to work with these jurisdictions 

to ensure that information on federal offenders is readily accessible. There are likely to 

be transitional difficulties in collecting disaggregated data from the state and territory 
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courts, but the ALRC believes that this issue is important and that the difficulties 

should be confronted and addressed. 

22.97 The ALRC understands that these issues are already under consideration by the 

National Criminal Courts Statistics Unit and the National Corrective Services Statistics 

Unit.
1827

 The ABS and AGD should make the collection of information about federal 

offenders a priority in the next review of the National Information Development Plan 

for Crime and Justice Statistics, which is scheduled to be completed before 2008. 

Proposal 22–9 The Australian Bureau of Statistics should disaggregate the 

data contained in its Prisoners in Australia, Criminal Courts and Corrective 

Services publications in order to distinguish between federal offenders, state and 

territory offenders, and joint offenders. 
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Introduction 

23.1 There are several ways in which federal offenders serving custodial sentences 

may be released into the community before their sentence is complete. A prisoner may 

be released on parole, on licence, or under a pre-release scheme. An offender may also 

be granted a temporary leave of absence or, in exceptional circumstances, may be 

released by the Governor-General exercising the executive prerogative. In many cases 

conditions are attached to the release of an offender from custody. A number of issues 

were raised in the course of consultations and in response to questions in ALRC Issues 

Paper 29 Sentencing of Federal Offenders (IP 29)
1828

 and these are considered here and 

in the following chapters. The most significant changes proposed in this chapter are the 

establishment of a Federal Parole Board to make decisions in relation to parole of 

federal offenders, and the abolition of automatic parole. 
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Federal Parole Board 

Federal Parole Board to be established 

Is the Commonwealth Attorney-General, or his or her delegate in the Attorney-

General‘s Department, the most appropriate person to make decisions in relation 

to parole and release on licence of federal offenders? Should this function be 

delegated to state and territory parole boards or should an independent federal 

body be established to carry out this function? [IP 29, Q13–3] 

Background 

23.2 Part IB of the Crimes Act 1914 (Cth) currently provides that where a discretion 

exists in relation to the release of a federal offender on parole or licence, that discretion 

is to be exercised by the Attorney-General.
1829

 The authority to grant or refuse release 

on parole or licence, and to set conditions in relation to that release, has been delegated 

to senior officers of the Attorney-General‘s Department (AGD).
1830

 Release on parole 

occurs following the expiry of the non-parole period set by the court. Release on 

licence may occur before the end of the non-parole period, but only in exceptional 

circumstances. The former Attorney-General, the Hon Daryl Williams AM QC, 

established a federal Parole Panel to assist the delegate in complex or potentially 

controversial cases. Although the Parole Panel provides advice to the delegate, the 

Panel does not have any independent powers to make decisions in relation to parole of 

federal offenders. 

23.3 This contrasts with the arrangements in the states and territories where the 

authority to make decisions in relation to parole for the vast majority of offenders lies 

with an independent parole board or equivalent body.
1831

 There are limited exceptions 

to these arrangements in some jurisdictions, for example, in relation to offenders 

serving an indefinite or life sentence where the authority to grant or refuse release on 

parole lies with the state Governor or the responsible minister.
1832

 

23.4 In all jurisdictions, the executive retains a long-standing prerogative, discussed 

in Chapter 25, to release an offender from custody at any time, including before the 

end of the non-parole period set by the court. 

Issues and problems 

23.5 State and territory parole bodies are established as independent statutory 

authorities and are not subject to direction from the responsible minister, or the state or 

territory government. This helps to ensure that their decisions are made on the basis of 

legislative criteria, rather than on the basis of expedient political considerations. 

23.6 In consultations and submissions there was almost universal support for the 

principle that decisions in relation to parole should be made by a body independent of 

the executive.
1833

 This was on the basis that, because such decisions affect an 
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individual‘s liberty, they should be made, and be seen to be made, through an 

independent, transparent and accountable process and in accordance with high 

standards of procedural fairness. 

23.7 In a number of consultations it was suggested that this was also desirable from 

the executive‘s point of view because it allows the executive an appropriate distance 

from decisions in individual cases.
1834

 The Sentence Administration Board of the ACT 

noted that while parole authorities may at times come under pressure from the media 

and others in relation to their decisions, that pressure is potentially greater on 

politicians. The importance of due process and transparency of decision making was 

also emphasised.
1835

 Attention was drawn to the 1987 case of Mr Rex Jackson, a 

former New South Wales Minister for Corrective Services, who was convicted of 

accepting bribes in relation to release of offenders on licence.
1836

 

23.8 Depending on the constitution of the parole board, there is also scope for 

involving a wider range of expertise, as well as members of the community, in the 

decision-making process. The benefits of a varied membership received some support 

in consultations.
1837

 

Options for reform 

23.9 There are two principal options for reform in this area: to establish a federal 

parole board as an independent statutory authority or to delegate decision-making 

authority in relation to federal offenders to state and territory parole authorities. 

23.10 There was some support for delegating this role to state and territory parole 

authorities as this would take advantage of existing administrative structures, 

procedures and expertise, including working arrangements with state and territory 

corrective services agencies.
1838

 In consultations, all states and territories expressed the 

view that, given the small number of federal offenders, the state and territory parole 

authorities would be able to absorb the extra workload with relative ease, although 

some extra funding might be necessary.
1839

 

23.11 Concern was expressed, however, about state and territory parole authorities 

having to apply new and different procedures in relation to federal offenders, and about 

the possibility that there would be inconsistency in decision making across 

jurisdictions.
1840

 

23.12 Support was expressed for the establishment of a federal parole board on the 

basis that it would lead to greater inter-jurisdictional equality and consistent decision 

making.
1841

 While the AGD did not support the establishment of a federal parole board, 

the Department was strongly of the view that this role should be performed at the 

federal level for reasons of consistency and appropriate political responsibility.
1842
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ALRC’s views 

23.13 The ALRC is of the view that the existing arrangements whereby the Attorney-

General or departmental delegate make parole decisions in relation to federal offenders 

are not appropriate. Because such decisions affect an individual‘s liberty, they should 

be made, and be seen to be made, through transparent and accountable processes, in 

accordance with high standards of procedural fairness and independently of the 

political arm of the executive. The current arrangements lack adequate transparency 

and independence. In addition, the ALRC is of the view that the decision-making 

process would be improved through the involvement of relevant specialists and 

community members. 

23.14 While delegating parole decision-making authority to the states and territories 

appears to be a convenient solution to these problems, it is not the outcome preferred 

by the ALRC for two reasons. First, having carefully examined the various procedures 

of the state and territory parole authorities, the ALRC is of the view that not all 

procedures meet appropriate levels of transparency and fairness. In particular, the 

ALRC is concerned that a number of state and territory authorities are not bound by the 

rules of natural justice and that their decisions are not subject to judicial review.
1843

 

23.15 Secondly, the ALRC agrees with the AGD that responsibility for release of 

federal offenders into the community prior to the expiration of their sentence should 

reside at the federal level. The ALRC is generally of the view, as discussed in 

Chapter 22, that the Australian Government should take a more active role in the 

administration of federal offenders. The ALRC has, therefore, formed the preliminary 

view that the Australian Government should establish its own Federal Parole Board as 

an independent statutory authority to make decisions in relation to parole of federal 

offenders. The Board‘s decisions should be final and not subject to the responsible 

minister‘s approval. 

23.16 The ALRC has formed a different view in relation to release on licence. Release 

on licence may be granted at any time during an offender‘s sentence of imprisonment 

and whether or not a non-parole period has been set. It is expressly limited to 

exceptional circumstances:
1844

 

Exceptional circumstances are intended to cover matters that occur, usually post-

sentence, that significantly affect an offender‘s circumstances such as extensive 

cooperation with law enforcement agencies or development of a serious medical 

condition which cannot be adequately treated within the prison system.1845 

23.17 The ALRC is of the view that decisions of this kind are more closely related to 

the exercise of the executive prerogative, given that an offender may be released before 

the end of the non-parole period set by a court, and that such decisions are 

appropriately made by the responsible minister. However, in order to increase the 

transparency of the process, the ALRC proposes that the minister exercise the 

discretion to release on licence following the receipt of advice from the Federal Parole 

Board. The Board‘s advice should include the conditions it considers appropriate to 
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impose in the licence. The minister should, however, be at liberty to accept or reject the 

Board‘s advice. 

23.18 The proposed Office for the Management of Federal Offenders (OMFO), which 

is discussed in Chapter 22, would be ideally placed to provide secretariat support to the 

Federal Parole Board, given the proposed responsibilities of the OMFO for federal 

offender case management and liaison with state and territory corrective services 

agencies. The OMFO should not, however, be represented on the Board to ensure 

independence from the executive of the Board‘s decision-making processes. 

23.19 In relation to the composition and constitution of the Board, the ALRC is of the 

view that members of the Federal Parole Board should be appointed for a fixed term. 

The chair and deputy chair of the Board should be legally qualified and have a sound 

understanding of the rules of natural justice. Other members should have relevant 

expertise, for example, in the areas of psychology, psychiatry and social work. Men 

and women should be represented. This is particularly important at the federal level 

because women are significantly over-represented in the federal prison population 

when compared to the prison population generally.
1846

 There should be at least one 

Aboriginal or Torres Strait Islander member. A number of members should be drawn 

from the community at large. 

23.20 Members should be empanelled to form a quorum of at least five to hear and 

determine parole matters. The chair or deputy chair should be involved in all meetings 

and decisions of the Board. Other members should be involved in decisions of the 

Board requiring their particular expertise. The Board should meet as often as necessary 

to deal with the business of the Board. 

Proposal 23-1 The Australian Government should establish a Federal 

Parole Board as an independent statutory authority to make decisions in relation 

to parole and to provide advice to the responsible minister in relation to release 

on licence of federal offenders. Members of the Board should be appointed for 

fixed terms and should include a legally qualified chair and deputy chair and 

members with relevant expertise, for example, in the areas of psychology, 

psychiatry and social work. Men and women should be represented and there 

should be at least one Aboriginal or Torres Strait Islander member. Members 

should be empanelled to form a quorum of at least five to hear and determine 

parole matters. The proposed Office for the Management of Federal Offenders 

(OMFO) should provide secretariat support to the Board but should not be 

represented on the Board. 
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Procedures of Federal Parole Board 

What information should be available to the authority making decisions on 

parole and release on licence of federal offenders? How should that information 

be obtained and presented? Should federal offenders have the opportunity to 

appear personally to make submissions in relation to these decisions? Should 

legal representation be available? [IP 29, Q13–5] 

Background: Appearance before parole authority and related issues 

23.21 Currently, the Attorney-General, or his or her delegate in the AGD, makes 

parole decisions solely on the basis of written reports and information.
1847

 While the 

written information and reports available to the Attorney-General or delegate are 

similar to those available to state and territory parole authorities, there is no 

opportunity for the offender to appear before the Attorney-General or delegate at any 

stage. 

23.22 The ALRC held consultations with the parole authorities in every jurisdiction 

except Western Australia. The procedures of the state and territory parole authorities 

vary widely, but offenders appear regularly before the authorities in New South Wales, 

Victoria, Queensland, South Australia, Tasmania and the ACT. In some jurisdictions 

the parole authority interviews every offender eligible for parole, and in others the 

parole authority interviews an offender only if it is considering refusing release on 

parole. The offender has a right to appear and to make submissions in New South 

Wales and the ACT if the parole authority is considering refusing release on parole,
1848

 

and may appear in the other jurisdictions with leave of the parole authority. New South 

Wales is the only jurisdiction to hold these hearings in public. 

23.23 In New South Wales, South Australia and the ACT, the offender has a right to 

be legally represented before the parole authority. In addition, in New South Wales the 

offender may be represented by any other person and in the ACT the offender may be 

represented by another person with the consent of the parole authority.
1849

 In 

Queensland, an offender may be represented by an agent, but that agent must not be a 

lawyer.
1850

 In the other jurisdictions there is no legislative provision for representation. 

Issues and problems: Appearance before parole authority and related issues 

23.24 In New South Wales, release on parole is granted in about half the matters 

considered at public hearings—which are those matters in which the Board is 

considering refusing release on parole.
1851

 This suggests that the Board receives 

additional and important information from personal representations made by the 

offender, or his or her representative, at the review hearing. There was strong support 

for this practice among those parole authorities that do allow offenders to appear, as 

well as other organisations. This was on the basis that the process allows greater 

procedural fairness and transparency; that it provides a more accessible process for 
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offenders with an intellectual disability or limited literacy or language skills; and that 

important information can be obtained through meeting and talking to the offender that 

is unlikely to be included in written reports. In addition, it allows parole authorities to 

put issues to the offender for response, without providing the offender with copies of 

sensitive written reports from, for example, psychiatrists and victims.
1852

 

23.25 Only one parole authority expressed the view that allowing offenders to appear 

was unnecessary
1853

 and the AGD was unclear how a personal appearance would 

improve the decision-making process.
1854

 

23.26 In a number of jurisdictions the geographic dispersal of offenders wishing to 

appear is a significant issue for parole authorities. In New South Wales offenders 

appear by video link. In Victoria and Queensland they appear personally or by video 

link. In South Australia offenders appear personally or by video link and the parole 

authority also travels to remote regions on occasion. While a number of parole 

authority members expressed the view that personal appearances were preferable, there 

was general support for the use of video link where necessary. It was recognised that 

the use of video link was cost-effective and avoided the security issues arising from the 

transport of offenders from one location to another. The Prisoners‘ Legal Service Inc, 

however, cautioned that the use of video link in relation to Aboriginal or Torres Strait 

Islander offenders, offenders with a first language other than English, or offenders with 

an intellectual disability, may cause distress or confusion in some circumstances.
1855

 

23.27 A number of organisations expressed support for allowing legal or other 

representation before parole authorities.
1856

 This was on the basis that offenders 

frequently lack the skills to put their case fully and clearly, and that legal 

representation may assist offenders to articulate their submissions and to focus the 

discussion on relevant matters. On the other hand, in Victoria legal representation is 

not generally allowed because it has the potential to slow the deliberations of the parole 

authority in an unacceptable way.
1857

 The Law Society of South Australia made a 

particular point in relation to Aboriginal or Torres Strait Islander offenders, 

emphasising the need to allow them the opportunity to be accompanied or represented 

before parole authorities by an elder or other community member.
1858

 

ALRC views: Appearance before parole authority and related issues 

23.28 The ALRC has formed the view that federal sentencing legislation should 

provide that federal offenders have an opportunity to appear before the Federal Parole 

Board where the Board is of the opinion that the information currently before it does 

not justify releasing the person on parole or licence. The Board should not make a 

decision in these circumstances until it has given the offender the opportunity to appear 

and to provide further information and respond to submissions and reports before the 

Board. 
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23.29 Geographic dispersal is an even greater issue in relation to federal offenders 

than in relation to state and territory offenders. While an appearance in person before 

the Board would be ideal, the ALRC is the view that the use of video link facilities, 

which are already available in four jurisdictions, will be necessary to address the 

distance issues. In some instances, Board members may also consider travelling to the 

relevant corrective services facility to interview an offender. 

23.30 The ALRC is of the view that federal offenders appearing before the Board 

should be allowed legal or other representation. This will help to ensure that the rules 

of natural justice are adhered to; that the offender has an adequate opportunity to make 

submissions and respond to matters raised in the hearing; and that offenders with a 

mental health issue, an intellectual disability, or literacy or language issues will be 

adequately supported during the process. Representation before the Board might 

include, for example, an Aboriginal or Torres Strait Islander community member for an 

Aboriginal or Torres Strait Islander offender or an advocate or support worker for an 

offender with a mental illness or intellectual disability. 

23.31 The ALRC is also of the view that, where an offender is unable to speak and 

understand the English language sufficiently to follow and participate in the 

proceedings, the provision of an interpreter is vital to ensure that the offender 

understands the parole process and can make submissions if he or she chooses to do so. 

Background: Powers and procedures of the Federal Parole Board 

23.32 Parole authorities rely on a range of information when making their decisions 

and when determining what conditions to attach to parole orders or licences. This 

information generally includes the offender‘s antecedent criminal history; the court‘s 

sentencing remarks; any appeal court judgment; correctional history and incident 

reports; correctional program participation reports; an assessment of residential and 

employment plans following release; any medical, psychiatric or psychological reports; 

and submissions from the offender. In some jurisdictions information from victims is 

also made available to the parole authority. 

23.33 Although the relevant information is usually provided to the parole authority as 

a matter of course, most authorities have the power to require people to attend 

meetings of the authority and to produce information and documents where 

necessary.
1859

 

23.34 Only the Tasmanian Parole Board currently publishes its decisions online.
1860

 

The New South Wales Parole Board is the only jurisdiction to hold parole hearings in 

public and will provide copies of transcripts on request.
1861

 In consultations, one parole 

authority noted that holding parole hearings in private encouraged less formality and a 

more honest and comprehensive exchange of information with the offender, including 

information relating to personal and private matters.
1862
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ALRC’s views: Powers and procedures of the Federal Parole Board 

23.35 The ALRC is of the view that the Federal Parole Board should have access to 

the same sort of information and reports currently considered by state and territory 

parole boards. The ALRC understands that an appropriate range of written information 

and reports is currently provided to the AGD as a matter of administrative procedure. 

The Federal Parole Board should, however, be given the power to require the 

production of information and to require persons to appear before it, where necessary, 

for the purpose of carrying out its functions. 

23.36 Having discussed the parole authority procedures with authorities in five states 

and two territories, the ALRC is of the view that a valuable exchange of information 

may be encouraged between the parole authority and the offender where hearings are 

held in private. However, in some circumstances (such as controversial cases) it may 

be of benefit to hold the hearing in public. For this reason the ALRC is of the view that 

the Federal Parole Board should have the discretion to hold hearings in public or in 

private. In order to promote transparency and to provide the basis for judicial review, 

the Federal Parole Board should be required to publish a statement of reasons for its 

decisions. 

23.37 The Board should also be required to prepare an annual report on its operations 

for consideration by the relevant minister and for tabling in the Australian Parliament. 

Proposal 23-2 Federal sentencing legislation should provide that: 

(a) federal offenders have an opportunity to appear before the proposed 

Federal Parole Board where the Board is of the opinion that the 

information currently before it does not justify releasing the person on 

parole or licence; 

(b) federal offenders are allowed legal or other representation before the 

Board; 

(c) federal offenders have the benefit of an appropriately qualified interpreter 

where necessary; 

(d) the Board has access to the same information and reports currently 

considered by state and territory parole boards and that it has power to 

require the production of such information; 
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(e) the Board has power to require persons to appear before it for the purpose 

of carrying out its functions; 

(f) the Board publish reasons for its decisions; and 

(g) the Board publish an annual report on its operations, which must be 

tabled in the Australian Parliament. 

Review of decisions of Federal Parole Board 

What further provision, if any, should be made for review or appeal of decisions 

relating to parole and release on licence of federal offenders? [IP 29, Q13–6] 

Background 

23.38 The decisions of parole authorities are decisions of an administrative character, 

which directly affect the liberty of individuals. For this reason it is essential to ensure 

that the decision-making process adheres to high standards of procedural fairness and 

transparency. One of the ways this can be achieved is by allowing decisions to be 

reviewed by an agency external to the original decision-making body. Such review 

falls into two broad categories: 

 Merits review, where the reviewer steps into the shoes of the original decision 

maker and remakes the decision on the basis of the merits of the case. Review of 

this kind is undertaken by the executive. 

 Judicial review, where a court examines whether a decision was made lawfully. 

Judicial review is intended to ensure that decision makers use correct reasoning 

and follow correct procedures. The court does not, generally, remake the 

decision on the basis of its view of the merits of the case.
1863

 

23.39 At the federal level, external review of the merits of decisions about release on 

parole or licence is not available, but it is possible to seek judicial review under the 

Administrative Decisions (Judicial Review) Act 1977 (Cth). There have been very few 

such applications for review. 

23.40 In Victoria, Western Australia and the Northern Territory, the parole authorities 

are not subject to merits review or judicial review.
1864

 In New South Wales, there is a 

limited right of review by the Court of Criminal Appeal where the offender, the state 

Attorney General or the state Director of Public Prosecutions alleges that the decision 
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was made on the basis of false, misleading or irrelevant information.
1865

 In other 

jurisdictions, decisions of the parole authorities are subject to judicial review but not to 

merits review. 

23.41 The New South Wales Law Reform Commission, in its 1996 report on 

sentencing, was of the view that merits review of the decisions of the New South 

Wales Parole Board was not appropriate and that ‗the community-dominated Board 

should remain the forum in which the public interest is determined‘.
1866

 The ALRC did 

not receive any submissions in support of merits review for parole-related decisions. 

ALRC’s views 

23.42 The ALRC has formed the view that decisions of the proposed Federal Parole 

Board should be subject to the rules of natural justice and to review under the 

Administrative Decisions (Judicial Review) Act 1977 (Cth). Because these decisions 

directly affect the liberty of individuals it is essential to ensure that decision makers use 

correct reasoning and follow correct procedures. 

23.43 The ALRC has formed the preliminary view that decisions of the Federal Parole 

Board should not be subject to merits review. Establishment of the Board, as proposed 

above, can be expected to improve the quality of decision making in this area and to 

bring a new level of transparency and procedural fairness to the federal process. 

23.44 The Administrative Appeals Tribunal (AAT)—the independent body established 

to conduct merits review of a broad range of administrative decisions made by the 

Australian Government and its agencies—does not currently have jurisdiction to 

review decisions in the criminal law context. Review of decisions relating to parole 

would be a significant departure from the existing scope of the AAT‘s work. 

23.45 In addition, the relationship between a parole authority and an offender is an 

ongoing one in those cases where the authority makes a decision not to grant release on 

parole at a particular time. Parole authorities generally revisit their decisions on a 

periodic basis in order to give the offender the opportunity to meet the criteria for 

release by, for example, undertaking a rehabilitation program. The ALRC is of the 

view that where the Federal Parole Board makes a decision to refuse release on parole, 

the federal offender should have the right to have the decision reconsidered by the 

Board periodically. 
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Proposal 23-3 Decisions of the proposed Federal Parole Board should be 

subject to the rules of natural justice and to review under the Administrative 

Decisions (Judicial Review) Act 1977 (Cth). These decisions should not be 

subject to merits review but where the Board makes a decision to refuse release 

on parole, the federal offender should have the right to have the decision 

reconsidered by the Board periodically. 

Parole decision 

Automatic parole to be abolished 

Under what circumstances, if any, should automatic parole be provided to 

federal offenders? [IP 29, Q13–2] 

Background 

23.46 Currently, where a federal offender has been sentenced to more than three years 

and less than 10 years imprisonment, the Attorney-General or delegate must grant 

parole at the end of the non-parole period.
1867

 This means, in effect, that parole is 

automatic for those prisoners sentenced to between three and 10 years imprisonment, 

unless the prisoner is still serving a state or territory sentence when the federal non-

parole period expires.
1868

 Where the sentencing court imposes a term of imprisonment 

of more than six months and less than three years, the court is required to make a 

recognizance release order rather than set a non-parole period.
1869

 In these 

circumstances, an offender is automatically released at the end of any pre-release 

period set by the court. 

23.47 The large majority of federal offenders are sentenced to less than 10 years 

imprisonment and so are eligible for automatic parole or release.
1870

 Appendix 1 

indicates that 33 per cent of federal prisoners who were in custody on 13 December 

2004 had received sentences of more than 10 years. On that basis, approximately two-

thirds of federal prisoners were eligible for automatic parole or release. 

23.48 In New South Wales, parole is automatic where an offender is sentenced to less 

than three years and in South Australia parole is automatic where an offender is 

sentenced to less than five years.
1871

 In other jurisdictions release on parole is always 

discretionary. 

Issues and problems 

23.49 In consultations, the AGD indicated that automatic parole was problematic in 

some circumstances. For example, where the Department receives reports from state or 

territory corrective services agencies in relation to an offender eligible for automatic 

parole and the reports do not support release of the offender on parole, there is no 
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discretion to refuse to release the offender. The only response the Attorney-General or 

delegate can make to such reports is to impose appropriate conditions in the parole 

order.
1872

 

23.50 Another problem area identified by the AGD is where offenders commit a 

further offence while serving a sentence of imprisonment but have not been sentenced 

at the time they become eligible for release on automatic parole. Again, there is no 

discretion to refuse release on parole.
1873

 

23.51 Finally, the AGD noted that, where a federal offender becomes eligible for 

automatic parole but is also serving a sentence for a state or territory offence, the 

Attorney-General or delegate must make the order but it does not come into effect until 

the offender is eligible to be released for the state or territory offence.
1874

 

23.52 There was some support for automatic parole in consultations and submissions 

on the basis that it provides certainty of release date for the offender and the offender‘s 

family; it eliminates political pressure on parole authorities in relation to the length of 

time served; and it ensures timely release of offenders.
1875

 

23.53 On the other hand, the use of discretionary parole was strongly supported on the 

basis that it provides an incentive to participate in rehabilitation programs and to 

address offending behaviour; assists with the management of offenders in custody; and 

encourages the development of post-release plans.
1876

 In addition, the fact that most 

federal offenders are eligible for automatic parole was identified as one cause of 

friction between federal offenders and state and territory offenders in custody.
1877

 

23.54 During passage through Parliament of the Crimes Legislation Amendment Act 

(No 2) 1989 (Cth)—which introduced Part IB into the Crimes Act—the Opposition 

stated that parole should never be automatic. The Shadow Attorney-General expressed 

the view that discretionary parole was important because the prospect of release on 

parole operated to keep order in prisons.
1878

 

ALRC’s views 

23.55 In 1988, the ALRC recommended that parole should be granted automatically at 

the end of the non-parole period in relation to all sentences except life sentences.
1879

 At 

that time, the application of remissions under state and territory law to both head 

sentences and non-parole periods was causing confusion and disquiet because of the 

disparity between the sentences imposed by the court and the sentences actually 

served. Automatic parole was recommended as one element in a raft of 

recommendations intended to enhance ‗truth in sentencing‘ and ensure that offenders 

served their custodial sentences in accordance with the orders imposed by the courts. 
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23.56 Given the limited use now made of remissions in all jurisdictions, the ALRC has 

reconsidered the issues and has formed the view that automatic parole should no longer 

be available in relation to federal offenders. The ALRC is persuaded by the 

consultations and submissions that indicated that the use of discretionary parole 

supports a range of positive outcomes for offenders and for the community. In 

addition, the determination of parole by an independent Federal Parole Board, as 

proposed above, will provide a degree of protection against tardiness in releasing 

offenders on parole. 

23.57 In Chapter 9, the ALRC has proposed that courts be required to set non-parole 

periods in relation to sentences of imprisonment of 12 months or more.
1880

 This means 

that the proposed Federal Parole Board would be required to exercise its discretion in 

relation to the release of all offenders serving sentences of 12 months or more. 

Proposal 23-4 Federal sentencing legislation should repeal the provisions 

granting automatic parole to federal offenders. 

Guidance for parole decision makers 

Should the criteria taken into consideration in granting or refusing parole and 

release on licence for federal offenders be made public? If so, should they be set 

out in Part IB of the Crimes Act 1914 (Cth)? What criteria should be included? 

[IP 29, Q13–4] 

Background 

23.58 Part IB of the Crimes Act does not provide any guidance on decision making in 

relation to parole. In consultations, the AGD indicated that the Department has internal 

guidelines in the form of a manual but that the content of the manual was not on the 

public record.
1881

 

23.59 In most other jurisdictions the relevant legislation specifies criteria and 

information that the parole authority must consider in making its decisions.
1882

 In 

Victoria and Queensland the parole authorities have published lists of the criteria and 

information they consider in making their decisions.
1883

 There is some divergence in 

these criteria between jurisdictions. 

Issues and problems 

23.60 The New South Wales Law Reform Commission has noted that without clear 

and public criteria for parole decisions 

it is difficult for prisoners to know exactly by what criteria their applications will be 

assessed, and how they have been specifically applied in each case. This hampers 
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attempts to address factors relevant to the decision in their applications and their 

behaviour in prison.1884 

23.61 There was support for the development and publication of federal criteria in 

consultations and submissions, although there was some divergence of views about 

whether or not it would be appropriate to include these criteria in federal sentencing 

legislation.
1885

 This support was justified on the basis that such criteria alert offenders 

to the issues they need to address, assist with procedural fairness and the production of 

reasons for decisions, and serve to inform the community at large of the roles and 

responsibilities of parole authorities.
1886

 

23.62 A number of parole authorities noted that setting the criteria out in the 

legislation will not assist offenders—who are unlikely to be familiar with the 

legislative provisions—and that it was more important for the parole authority and 

corrective services agencies to ensure that offenders were informed about these 

issues.
1887

 The Parole Board of South Australia makes prison visits and the Parole 

Board of Tasmania runs a Parole Awareness Program to facilitate this flow of 

information.
1888

 

ALRC’s views 

23.63 The ALRC considers that it would be desirable for federal sentencing legislation 

to set out some guidance for the Federal Parole Board in making parole-related 

decisions. A number of elements underpin good administrative decision making, that 

is, decision making that is ‗consistent and equitable as between individuals in similar 

situations‘.
1889

 These include clear guidelines for decision makers, which set out the 

criteria upon which the decision-making discretion is to be based. Publication of 

guidelines assists both individuals affected by decisions and the general community to 

understand the basis upon which decisions are made, and contributes to the 

transparency of the decision-making process. 

23.64 The ALRC is of the view that this guidance should be provided in two ways: 

 a general framework provision setting out the purposes of parole; and 

 a provision setting out a non-exhaustive list of factors that the Board must 

consider, where they are relevant and known to the Board, in making parole-

related decisions. 

23.65 The ALRC has developed this approach in parallel with the purposes, principles 

and factors relevant to sentencing as described in Chapters 4, 5 and 6. The list of 

factors to be taken into consideration by the Board is non-exhaustive and is intended to 

be distinct from, but consistent with, the purposes of parole. This approach is intended 
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to provide guidance to decision makers while allowing adequate scope for the exercise 

of discretion in individual cases. 

23.66 The ALRC has developed the list of relevant purposes and factors based on 

criteria set out in state and territory legislation, information received in consultations 

and submissions, and further research. Factor (f) in Proposal 23–6 was developed to 

address the issue that very short parole periods, while drawing on limited state and 

territory corrective services resources, may not achieve the purposes of parole. 

Factor (g) on immigration removal or deportation is discussed further below. The 

ALRC is interested in receiving feedback on the proposed provisions. 

23.67 The ALRC notes the view expressed in some consultations and submissions that 

including this sort of information in legislation will not assist federal offenders. The 

ALRC is of the view, however, that it is appropriate to set this guidance out in 

legislation to provide a clear framework for decision making and judicial review of 

decision making. The legislative provisions should also provide the basis of 

information supplied to offenders by the Federal Parole Board, the OMFO, and state 

and territory corrective services agencies. 

Proposal 23-5 Federal sentencing legislation should state that the purposes 

of parole are: 

(a) the reintegration of the offender into the community; 

(b) the rehabilitation of the offender; and 

(c) the protection of the community. 

Proposal 23-6 Federal sentencing legislation should specify a non-

exhaustive list of factors that the Federal Parole Board must consider when 

determining a parole matter, where the factors are relevant and known to the 

Board. In particular, the factors should include: 

(a) whether releasing the offender on parole is likely to assist the offender to 

adjust to lawful community life; 

(b) the likelihood that the offender will comply with the conditions of the 

parole order; 

(c) the offender‘s conduct while serving his or her sentence; 

(d) the risk to the community of releasing the offender on parole; 

(e) the likely effect on the victim, or victim‘s family, of releasing the 

offender on parole; 
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(f) that the parole period be of sufficient length to achieve the purposes of 

parole; and 

(g) any special circumstances of the case, including the likelihood that the 

offender will be subject to removal or deportation upon release. 

Removal or deportation while on parole 

Is the law and practice in relation to federal offenders who are subject to 

deportation upon release from custody satisfactory? [IP 29, Q13–12] 

Background 

23.68 Section 19AK of the Crimes Act provides that a court is not precluded from 

fixing a non-parole period merely because the offender is, or may be, liable to be 

deported from Australia. 

23.69 As a matter of practice, offenders who are non-citizens and subject to a removal 

or deportation order are removed or deported by the Department of Immigration and 

Multicultural and Indigenous Affairs (DIMIA) when they become eligible to be 

released from custody.
1890

 

Issues and problems 

23.70 It has been suggested that this situation is unsatisfactory because the period of 

release on parole is part of the sentence imposed on the offender and, if the offender is 

removed or deported at the end of the non-parole period, he or she is not being required 

to serve his or her entire sentence, including time in the community under 

supervision.
1891

 

23.71 The New South Wales Parole Board‘s Operating Guidelines state that, in 

considering the grant of parole in relation to an offender liable to removal or 

deportation, the Board must consider the following factors: 

(a) whether a definite decision has been made by the Department of Immigration; 

(b) whether the offender has adequately addressed the offending behaviour; 

(c) whether the offender would otherwise be released to parole in Australia if not 

subject to deportation; 

(d) the seriousness of the offence; 

(e) the risk to the community in the country of deportation; 
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(f) the duration of the period to be served on parole; 

(g) the fact that supervision of the parole order is highly unlikely to occur.1892 

23.72 The New South Wales Department of Corrective Services has indicated that this 

matter is under active consideration by the Corrective Services Administrators‘ 

Conference (CSAC) and the Corrective Services Ministers‘ Conference (CSMC). In 

May 2005, CSMC endorsed a New South Wales resolution proposing the 

establishment of a working party to consider the issue. The draft resolution stated that 

legislation should ensure that 

offenders liable to be deported upon release from custody … may only be granted 

parole when the public interest in releasing the offender from custody for 

compassionate or other reasons (without supervision in the community and without 

any means of enforcing compliance with parole conditions by enabling revocation of 

parole for non-compliance) outweighs the public interest in protecting the community 

by refusing parole until appropriate supervision and enforcement arrangements can be 

made.1893 

23.73 In its submission, DIMIA described its role in relation to non-citizen offenders 

sentenced to a period of imprisonment as being: 

 to identify non-citizens liable to removal or deportation on completion of 

their sentence and bring this to the attention of the individual and prison 

authorities; 

 to ensure non-citizens in prison have lawful immigration status during their 

prison sentence; and 

 to ensure that in doing this the non-citizen is not prevented from 

participating in rehabilitative schemes such as work or study release.1894 

23.74 DIMIA stated that it would not remove or deport an offender while that person 

was serving a sentence in custody. However, non-citizen offenders liable to removal or 

deportation are taken into immigration detention when their period of custody ends. 

Such offenders are able to participate in leave of absence schemes, such as work or 

study release, because these do not bring the period of custody to an end. However, 

pre-release schemes, such as release to home detention, do bring the period of custody 

to an end and an offender would be transferred to immigration detention at this time. 

DIMIA noted that the purpose of removal is to protect the Australian community.
1895

 

23.75 It was argued in the High Court case of Shrestha
1896

 that offenders who are 

liable to deportation on release from custody should never be granted a non-parole 

period or released on licence. The High Court rejected this blanket approach, but stated 

that where an offender would almost certainly be deported upon release from custody, 

this factor should be taken into account by the court in fixing a non-parole period and 

should also be taken into account by the parole authority in considering whether the 

offender should actually be released on parole or licence. This was not the only 

relevant factor, however. The High Court also stated that the parole authority should 
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consider other factors such as the likelihood of rehabilitation and any other mitigating 

factors such as the offender‘s cooperation with authorities.
1897

 

ALRC’s views 

23.76 The ALRC supports the establishment of a working party to consider this issue 

further. In the interim, the ALRC is of the view that the approach adopted by the High 

Court in Shrestha is appropriate and that the fact that an offender is likely to be subject 

to removal or deportation upon release is one of the factors that should be considered 

by the Federal Parole Board in deciding whether or not to grant a parole order to a non-

citizen federal offender.
1898

 

23.77 The ALRC is of the view that the approach adopted by the New South Wales 

Parole Board in its Operating Guidelines, discussed above, is also appropriate and, in 

particular, that the risk to the community in the country to which the offender would be 

removed or deported should also be considered. 

23.78 In order to ensure that the Federal Parole Board has accurate information in 

relation to non-citizen federal offenders, the ALRC also proposes that the OMFO 

should liaise with DIMIA on these issues. 

Proposal 23-7 Federal sentencing legislation should provide that the fact 

that an offender is likely to be subject to removal or deportation upon release is 

one of the factors to be considered by the proposed Federal Parole Board in 

deciding whether or not to grant a parole order to a federal offender. [See 

Proposal 23–6] 

Proposal 23-8 The proposed OMFO should liaise with the Department of 

Immigration and Multicultural and Indigenous Affairs to ensure that the Office 

holds accurate information on the immigration status of non-citizen federal 

offenders. 

Parole order and conditions 

Term of a federal parole order or licence 

Is the law and practice in relation to parole of federal offenders satisfactory? In 

particular, is the fact that a parole order may expire before the end of an 

offender‘s head sentence problematic? [IP 29, Q13–1] 



468 Sentencing of Federal Offenders  

Background 

23.79 Part IB of the Crimes Act provides that, except in relation to federal offenders 

sentenced to life imprisonment, the maximum length of the period to be served on 

parole or licence is five years.
1899

 In relation to offenders sentenced to life 

imprisonment and released on parole or licence, the Attorney-General or delegate 

decides the length of the parole or licence period. This is normally at least five years 

and may be longer.
1900

 Where the balance of an offender‘s sentence at the end of the 

non-parole period is more than five years, the parole or licence period may expire 

before the end of the offender‘s head sentence. 

23.80 Except in Tasmania,
1901

 state and territory legislation generally provides that the 

period to be served on parole runs from the date of release on parole until the expiry of 

the offender‘s sentence.
1902

 There is some variation among the states and territories in 

relation to indeterminate and life sentences. 

23.81 In his submission, Professor Arie Freiberg commented that federal law was not 

satisfactory in this regard, and that a parole order should not expire before the end of 

the head sentence.
1903

 

ALRC’s views 

23.82 The ALRC has formed the view that, except in relation to federal offenders 

sentenced to life imprisonment, a federal parole or licence period should run from the 

day an offender is released on parole or licence until the expiry of the offender‘s head 

sentence. Limiting the length of the parole or licence period to five years means that, in 

some cases, the last part of a sentence is simply disregarded: it is served neither in 

custody nor in the community. The proposed approach ensures that the sentence is 

served completely. 

23.83 While some conditions attached to the parole order or licence may be varied 

during this period, for example, in relation to the level of supervision, the standard 

conditions discussed below—that the offender be of good behaviour and not commit 

any offence—should apply for the entire parole or licence period. 

23.84 In relation to federal offenders sentenced to life imprisonment, the length of a 

parole period should be decided by the Federal Parole Board and the length of a licence 

period should be decided by the relevant minister. 

Proposal 23-9 Federal sentencing legislation should provide that: 

(a) except in relation to an offender sentenced to life imprisonment, a parole 

or licence period should commence on the day the offender is released on 

parole or licence and end on the day the offender‘s sentence expires; and 

(b) in relation to an offender sentenced to life imprisonment: 
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 (i) a parole period should commence on the day the offender is 

released on parole and end on a day determined by the Federal 

Parole Board; and 

 (ii) a licence period should commence on the day the offender is 

released on licence and end on a day determined by the relevant 

minister. 

Parole or licence conditions 

Should some or all of the conditions available for release on parole or release on 

licence be set out in federal legislation? Should the relevant authority retain the 

current discretion to specify any conditions considered appropriate to the 

individual federal offender? [IP 29, Q13–7] 

Background 

23.85 Under Part IB of the Crimes Act, certain conditions set out in the legislation 

attach automatically to release on parole and release on licence. These are that 

offenders must be of good behaviour and that they must not violate any law during the 

parole period or the period of release on licence.
1904

 The Attorney-General or 

departmental delegate has a wide discretion to attach any other conditions to the 

release, but the only other condition set out in the Crimes Act is that offenders may be 

subject to supervision and that, if so, offenders must obey all reasonable directions 

from their supervisor. 

23.86 An offender cannot be released on parole unless he or she agrees in writing to 

the conditions to which the parole order is subject, although this requirement is not 

imposed in relation to release on licence.
1905

 

23.87 Legislation in the states and territories generally sets out the standard conditions 

to be imposed on all offenders released on parole and makes some provision for 

additional conditions to be imposed. In Tasmania, however, the terms and conditions 

of the order are left entirely to the Parole Board.
1906

 The standard parole conditions 

vary between jurisdictions but include, for example, that the offender must be of good 

behaviour and not commit any offence; that the offender is subject to a period of 

supervision; and that the offender must not travel out of the jurisdiction without 

permission.
1907
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23.88 In some jurisdictions the additional conditions are also set out in legislation.
1908

 

They include, for example, requirements about where offenders may reside; 

requirements to facilitate rehabilitation, such as undertaking approved educational or 

training courses; and requirements to prevent offenders from contacting victims. 

Issues and problems 

23.89 In consultations, the AGD noted that there was a need to clarify the scope of the 

conditions that can be imposed on federal offenders. The Department explained that it 

was required to set conditions in parole orders and licences relating to offenders who 

transferred to Australia under the International Transfer of Prisoners Scheme, 

discussed in Chapter 26, and in relation to joint offenders. In relation to joint offenders, 

the Department was unclear whether it was limited to imposing conditions in relation 

to the federal offence. In addition it was unclear about the scope of conditions it could 

impose in relation to offenders transferred to Australia from other countries where the 

offences committed may have been of a different nature to the federal offences with 

which the Department is usually concerned.
1909

 

23.90 There was widespread support in consultations and submissions for ensuring 

that parole authorities retain a wide discretion to impose conditions that are appropriate 

to the individual offender.
1910

 But there was also some support for defining the scope 

of the conditions to promote clarity, consistency and transparency.
1911

 

ALRC’s views 

23.91 The ALRC is of the view that federal sentencing legislation should set out the 

standard conditions imposed on federal offenders released on parole or licence. These 

conditions should be that the offender be of good behaviour and that the offender not 

commit any further offences while on parole or release on licence. The standard 

conditions should apply for the entire parole or licence period. While federal 

sentencing legislation should make provision for supervision of the offender in some 

circumstances, this condition should not be included in the standard conditions as it 

will not be necessary in every case and will not always apply for the entire length of 

the parole or licence period. 

23.92 The Federal Parole Board should be given a wide discretion to impose any other 

conditions that it considers reasonably necessary to achieve the purposes of parole set 

out in Proposal 23–5. Because one of the proposed purposes of parole is the protection 

of the community, this would allow the Board to impose any conditions reasonably 

necessary to achieve that purpose, including conditions related to offences committed 

in other countries by offenders transferred to Australia. 

23.93 In relation to joint offenders, the ALRC understands that in some cases both a 

federal parole order and a state or territory parole order are necessary to authorise the 

release of the offender. In these circumstances, parole authorities at both federal and 

state or territory level will need to be involved in approving release on parole and in 

setting conditions of parole. The OMFO should be responsible for liaising with state 
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and territory authorities to ensure that the processes, parole orders and conditions 

imposed on the offender are properly co-ordinated. 

23.94 The conditions imposed by the Federal Parole Board should be subject to 

judicial review under the Administrative Decisions (Judicial Review) Act 1977 (Cth). 

Proposal 23-10 Federal sentencing legislation should set out the standard 

conditions imposed on federal offenders released on parole or licence. The 

proposed Federal Parole Board should have the discretion to impose any other 

conditions considered reasonably necessary to achieve the purposes of parole. 

Period of supervision 

Would it be desirable for the federal parole authority to have greater flexibility 

in setting the length of the supervision period? [IP 29, Q13–8] 

Background 

23.95 One of the conditions regularly imposed on federal offenders is that the offender 

be subject to supervision during some part of the period on parole or release on licence. 

Except in relation to federal offenders sentenced to life imprisonment, the maximum 

length of the supervision period is three years.
1912

 In relation to offenders sentenced to 

life imprisonment and released on parole under supervision, there is no limit imposed 

on the length of the supervision period and the Attorney-General or departmental 

delegate decides the length of the period.
1913

 

23.96 In New South Wales the period of supervision is limited to three years and in 

Western Australia, in relation to sentences greater than four years where a parole term 

has been set, it is limited to two years.
1914

 In the other states and territories the period 

of supervision is limited only by the length of the parole period and in a number of 

jurisdictions supervision extends for the entire length of the parole period.
1915

 

Issues and problems 

23.97 Where a federal offender‘s parole or licence period is less than three years, or 

where the offender is serving a life sentence, it is possible to supervise the offender for 

the entire parole or licence period. However, in other cases the supervision period will 

end after three years and this may be before the end of the parole or licence period. 

23.98 The Law Society of South Australia expressed the view that it would be 

desirable for the federal parole authority to have greater flexibility in setting the length 
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of the supervision period. This was on the basis that ‗recent research has shown that a 

slower approach to rehabilitation is more effective as it enables an ex-offender to better 

internalise change for more sustainable outcomes‘.
1916

 The New South Wales Parole 

Board, which may impose supervision for a maximum of three years, also supported 

giving the federal parole authority greater flexibility.
1917

 

ALRC’s views 

23.99 The ALRC is of the view that the Federal Parole Board should have the 

discretion to impose an appropriate period of supervision on a federal offender. In 

many cases the Board may decide not to impose supervision on an offender for the 

entire length of the parole or licence period. However, it appears unnecessary to limit 

the possible period of supervision by legislation, except to provide that the period 

should not extend past the end of the parole or licence period. As discussed above, 

other than in relation to an offender sentenced to life imprisonment, a parole or licence 

period should commence on the day of release on parole or licence and end on the day 

the offender‘s sentence expires.
1918

 This should be the maximum period that 

supervision may be imposed on a federal offender, but the Federal Parole Board should 

have the discretion to set a shorter period. 

Proposal 23-11 Federal sentencing legislation should enable the proposed 

Federal Parole Board to impose a supervision period limited only by the length 

of the parole or licence period. 
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Introduction 

24.1 In the previous chapter, the ALRC proposed the establishment of a Federal 

Parole Board to make parole decisions in relation to federal offenders. This chapter 

examines, amongst other things, the role of the Board in relation to breach of the 

conditions attached to a parole order or licence. The reforms proposed in this chapter 

include that the powers of the Federal Parole Board to take action in response to a 

breach should be expressly set out in legislation, and that all federal offenders should 

receive credit for time spent on parole or licence before the parole or licence conditions 

were breached. 
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Powers of Federal Parole Board following breach of 

conditions 

Should federal legislation include a list of options available in relation to federal 

offenders who have failed to comply with the conditions of a parole order or 

licence? What options should be included? Should the list be exhaustive? [IP 29, 

Q 13–10] 

Background 

24.2 Currently, a federal parole order or licence can be revoked in two ways. It is 

revoked automatically when a federal offender who is released on parole or licence 

commits a further state, territory or federal offence and is sentenced to a term of 

imprisonment of more than three months.
1919

 The question of automatic revocation is 

discussed further below. In addition, the Attorney-General has authority to revoke a 

parole order or licence if a federal offender fails to comply with conditions attached to 

the parole order or licence, or if there are reasonable grounds for suspecting that the 

offender has failed to comply.
1920

 

24.3 Once a parole order or licence is revoked, the offender may be arrested and must 

be brought before a ‗prescribed authority‘, usually a state or territory magistrate, as 

soon as practicable. The magistrate is required to remand the offender in custody for 

the unserved portion of the original sentence.
1921

 

Issues and problems 

24.4 While the Attorney-General has a discretion to revoke a parole order or licence 

for breach of conditions, the legislation does not specify what other action the 

Attorney-General may take, for example, where the breach is of a minor nature and 

would not justify returning the offender to prison. 

24.5 The ALRC understands that, in practice, the Attorney-General or departmental 

delegate may issue a formal warning in relation to breaches that are considered minor, 

but there is no express provision in federal legislation for this or any other alternative 

response to a breach of conditions.  

24.6 By contrast, most state and territory legislation provides a range of possible 

responses to a breach of the conditions attached to a parole order. For example, the 

New South Wales Parole Board may revoke the order, impose further conditions on the 

order, or vary any of the existing conditions.
1922

 The Sentence Administration Board of 

the ACT may take no further action, issue a warning, impose additional or varied 

conditions, or revoke the parole order.
1923
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24.7 There was significant support in consultations and submissions for including a 

list of options available to the federal parole authority in relation to a breach of a parole 

order or licence.
1924

 

ALRC’s views 

24.8 The power to revoke parole orders and licences currently resides with the 

Attorney-General or the departmental delegate. In the states and territories, these 

matters are dealt with by the parole authorities and the ALRC is of the view that, at the 

federal level, these matters should be dealt with by the proposed Federal Parole Board. 

24.9 The ALRC is also of the view that it would be valuable to set out clearly in 

federal sentencing legislation the full range of the Board‘s powers to deal with a breach 

of a parole or licence condition. 

Proposal 24-1 Federal sentencing legislation should provide that, where 

the proposed Federal Parole Board is satisfied that an offender has breached his 

or her obligations under a parole order or licence, the Board may: 

(a) take no further action; 

(b) issue a warning to the offender; 

(c) amend the order or licence by adding, revoking or varying the conditions 

attached to the order or licence; or 

(d) revoke the order or licence. 

Opportunity to be heard before revocation of parole or 

licence 

Background 

24.10 Currently, where a federal offender fails to comply with a parole or licence 

condition, or there are reasonable grounds for suspecting that the offender has failed to 

comply, the Attorney-General or departmental delegate must, where possible and 

practicable, notify the offender of the alleged breach and the fact that the parole order 

or licence is to be revoked in 14 days. The offender then has the opportunity to provide 

written reasons why the parole order or licence should not be revoked.
1925

 

24.11 In the states and territories, revocation is dealt with by the state and territory 

parole authorities. In New South Wales, Victoria, Queensland, Western Australia and 

the Northern Territory the parole authority may revoke the order whether or not the 

offender has had an opportunity to give reasons why the order should not be 

revoked.
1926

 In South Australia, except in relation to designated conditions, the parole 



 24. Breach of Parole or Licence 479 

 

authority may revoke a parole order only after it has considered a report from the 

officer supervising the offender.
1927

 In Tasmania, the parole authority may revoke a 

parole order only after it has called on the prisoner to show cause why the power 

should not be exercised, unless the authority considers it impracticable to do so.
1928

 In 

the ACT the parole authority may revoke a parole order only after the authority has 

held an inquiry into the matter and the offender has appeared before the authority.
1929

 

Issues and problems 

24.12 In consultations and submissions a number of corrective services agencies stated 

that the procedures in relation to the breach of a federal parole order or licence were 

much more cumbersome and time consuming than the procedures for dealing with state 

and territory offenders. This might jeopardise community safety if offenders who 

breach their parole orders or licences are not dealt with promptly.
1930

 In those states 

and territories where parole orders can be revoked without giving the offender an 

opportunity to be heard, the process may be more streamlined but it does not conform 

to standards of procedural fairness. In those states and territories where the offender is 

given an opportunity to be heard this may be done promptly by bringing the offender 

before the parole authority in person. At the federal level, however, the need to issue a 

written notice and then wait for 14 days for a written response from the offender before 

taking action is likely to be one cause of delay. 

ALRC’s views 

24.13 Given the serious consequences of revocation of a parole order or licence—that 

is, the offender will be returned to custody—the ALRC is of the view that such orders 

should generally not be revoked without giving the offender an opportunity to be 

heard. The offender should be given this opportunity unless it is impracticable (for 

example, where the offender has left the jurisdiction and cannot be found) or 

undesirable (for example, where the offender is placing himself or herself, or the 

community, at imminent risk of harm.) 

24.14 The ALRC considers that the existing procedures for dealing with breach of 

parole or licence conditions by federal offenders are unnecessarily cumbersome. This 

situation has the potential to undermine the authority of federal parole orders and 

licences as well as the state and territory corrective services agencies responsible for 

administering them. The ALRC is of the view that the Federal Parole Board should be 

given responsibility for dealing with breaches of parole orders as a corollary of the 

power to grant those orders and impose conditions. Although release on licence is 

approved by the relevant minister after seeking the advice of the Board, responding to 

a breach should remain a matter for the Federal Parole Board. An offender‘s 

submissions to the Board need not be in writing, for example, the offender could be 

given the opportunity to address the Board by telephone, video link or in person. This 

will facilitate a quicker resolution of the matter. 
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24.15 Where the offender has not had the opportunity to provide reasons before the 

order or licence is revoked, the offender should be given that opportunity as soon as 

possible after the order or licence is revoked. 

Proposal 24-2 Federal sentencing legislation should provide that the 

proposed Federal Parole Board must not revoke a parole order or licence 

without giving the federal offender an opportunity to provide reasons why the 

order should not be revoked unless the Board considers it to be impracticable or 

undesirable to do so. Where the federal offender has not had the opportunity to 

provide reasons before the order or licence is revoked, the offender should be 

given that opportunity as soon as possible after the order or licence is revoked. 

Automatic revocation of parole or licence 

Is the law and practice in relation to automatic revocation of federal parole or 

licence satisfactory? [IP 29, Q 13–9] 

Background 

24.16 Currently, a federal parole order or licence is revoked automatically when a 

federal offender who is released on parole or licence commits a further state, territory 

or federal offence and is sentenced to a term of imprisonment of more than three 

months.
1931

 

24.17 In New South Wales, Victoria and Western Australia parole is never revoked 

automatically. In these jurisdictions the matter must go to the parole authority for 

consideration.
1932

 In all the other jurisdictions parole is automatically revoked where 

the offender is sentenced to a term of imprisonment of any duration for an offence 

committed during the period the offender was released on parole.
1933

 

ALRC’s views 

24.18 The ALRC has formed the view that, if an offender is sentenced to a term of 

imprisonment for an offence committed during the parole or licence period, the parole 

or licence should be automatically revoked. Revocation should not depend on the 

length of the term of imprisonment. If the offender is sentenced to any term of 

imprisonment and taken into custody, the parole order or licence is no longer of any 

effect and should be automatically revoked. A later custodial order is necessarily 

inconsistent with a parole order or licence that requires an offender to serve part of his 

or her sentence in the community. 
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24.19 For similar reasons, the ALRC is also of the view that where an offender is 

removed or deported from Australia during the parole or licence period, the parole 

order or licence is no longer of any effect and should be automatically revoked. 

24.20 Where a term of imprisonment is imposed for an offence committed during the 

parole or licence period but the term of imprisonment is wholly suspended, the matter 

should be one for consideration by the Federal Parole Board. 

Proposal 24-3 Federal sentencing legislation should provide that a parole 

order or licence is automatically revoked where an offender:  

(a) commits any offence during the parole or licence period and is sentenced 

to a term of imprisonment that is not completely suspended; or 

(b) is removed or deported from Australia during the parole or licence period. 

Crediting clean street time 

Should ‗street time‘ be deducted from the balance of the sentence to be served 

and, if so, should this be provided for in federal legislation to ensure a consistent 

approach across all jurisdictions? [IP 29, Q 13–9] 

Background 

24.21 Where a parole order or licence is revoked, the offender becomes liable to serve 

that part of the sentence that had not been served at the time the offender was released 

on parole or licence. The balance of the sentence to be served is, however, subject to 

the operation of s 19AA(2) of the Crimes Act 1914 (Cth), which picks up and applies 

state and territory laws that allow an offender credit for the time between release on 

parole or licence and the time the parole order or licence is revoked. In those 

jurisdictions that have such laws, the period of ‗clean street time‘ is deducted from the 

sentence remaining to be served. 

24.22 New South Wales, Queensland, Western Australia and South Australia give 

credit for ‗clean street time‘.
1934

 Victoria and Tasmania give the parole authority a 

discretion to give credit for ‗clean street time‘
1935

 although the parole authorities in 

both jurisdictions noted that credit was rarely, if ever, given.
1936

 The ACT and the 

Northern Territory do not give credit for ‗clean street time‘.
1937
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Issues and problems 

24.23 There was significant support for giving credit for ‗clean street time‘ in 

consultations and submissions. This was on the basis that it provides encouragement 

and motivation to those on parole and recognises the efforts of the offender to comply 

with the conditions of parole. In addition, it was seen as particularly unfair, where the 

parole period was a long one and the breach occurred towards the end of the period, if 

no credit was given for the period of compliance.
1938

 The Parole Board of South 

Australia stated that parole was not intended to be punitive, but to encourage 

behavioural change and that failing to recognise good behaviour did not encourage 

such behaviour.
1939

 

24.24 Even in those submissions and consultations that did not support giving credit 

for ‗clean street time‘ there was a certain amount of ambivalence on the issue. It was 

noted that no credit provided an incentive to comply with conditions of parole for the 

entire parole period and that an offender could reapply for release on parole following 

revocation of parole. It was also noted, however, that offenders viewed the lack of 

credit for ‗clean street time‘ as unfair.
1940

 

24.25 One further issue in relation to ‗clean street time‘ is the way it is calculated in 

cases of automatic revocation. ‗Clean street time‘ for federal offenders is calculated 

from the date of release on parole or licence to the date of revocation. Currently, a 

federal parole order or licence is revoked when the offender is actually sentenced for 

the offence committed while on parole or licence. By contrast, for New South Wales 

state offenders ‗clean street time‘ is calculated from the date of release on parole to the 

date on which it appears to the New South Wales Parole Board that the offender failed 

to comply with the conditions of the parole order, for example, the date of the first 

offence committed on parole. 

24.26 For a state offender in New South Wales, the balance of the sentence to be 

served is calculated from the date the offender committed the offence while on parole 

to the end of the original sentence. For a federal offender in New South Wales, the 

balance of the sentence to be served is calculated from the date a sentence is imposed 

for the new offence to the end of the original sentence. It is likely, therefore, that the 

balance a federal offender will be required to serve in New South Wales will be shorter 

than the balance that a state offender in New South Wales will be required to serve. It 

is also possible—where sentencing of the federal offender in relation to the new 

offence is delayed through adjournments and so on—that there will be little or no 

balance of the original sentence to be served. 

24.27 Finally, only those federal offenders serving their sentences in states and 

territories that recognise ‗clean street time‘ are given credit. This creates undesirable 

inequality between federal offenders in different jurisdictions and can give rise to 

problems when a federal offender wishes to transfer to another jurisdiction to serve his 

or her parole or licence period. 
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ALRC’s views 

24.28 On balance, for the reasons articulated in consultations and submissions, the 

ALRC is of the view that credit should be given for ‗clean street time‘ following 

revocation of parole or release on licence. This should be provided for in federal 

sentencing legislation to ensure that such credit is given to all federal offenders 

released on parole or licence. 

24.29 The ALRC is also of the view that the calculation of ‗clean street time‘ should 

not be based on the date of sentencing but rather on the date of the first offence 

committed on parole or licence or, in the case of discretionary revocation, the date that 

the offender first failed to comply with the conditions of parole or licence. 

Proposal 24-4 Federal sentencing legislation should provide that ‗clean 

street time‘ is to be deducted from the balance of the period to be served 

following revocation of parole or licence. ‗Clean street time‘ should be 

calculated from the date of release on parole or licence to: 

(a) in the case of automatic revocation upon conviction—the date the offence 

was committed; or 

(b)  in any other case—the date on which it is shown to the Federal Parole 

Board‘s satisfaction that the offender first failed to comply with his or her 

obligations under the parole order or licence. 

Cancellation of travel documents 

Are the arrangements in relation to overseas travel by federal offenders released 

on parole or licence satisfactory? What further arrangements or provisions 

should be put in place to ensure that federal offenders comply with parole or 

licence conditions in relation to overseas travel? [IP 29, Q 13–11] 

Background 

24.30 It is usual for the Attorney-General or departmental delegate to impose 

conditions related to travel in federal parole orders or licences. These conditions 

include: 
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 that the offender will not leave the state or territory in which the offender is on 

parole or release on licence without the permission of a designated state or 

territory officer; and 

 that the offender will not leave Australia without the written permission of the 

Attorney-General or the departmental delegate.
1941

 

24.31 Before a federal offender released on parole or licence can travel out of 

Australia, he or she must hold a valid passport. One way of regulating international 

travel by federal offenders is to confiscate the offender‘s passport and to regulate the 

issue of any new passport to the offender. One of the problems identified in IP 29 was 

that the Passports Act 1938 (Cth) did not expressly prohibit the issue of a passport to 

an offender who was still serving a prison sentence. 

24.32 That Act was recently repealed and replaced by the Australian Passports Act 

2005 (Cth). The new Act establishes a regime under which a ‗competent authority‘ 

may make a request to have an Australian passport or travel document cancelled and to 

ensure that a new passport is not issued to a person who is prevented from leaving 

Australia by force of, for example, a parole or licence condition. The Act makes clear 

that this may also apply to a person who is in prison.
1942

 A ‗competent authority‘ is one 

that has responsibility for, or powers, functions or duties in relation to people who are 

subject to such conditions. This might include, for example, the proposed OMFO as 

well as the proposed Federal Parole Board. 

24.33 In addition, the Foreign Passports (Law Enforcement and Security) Act 2005 

(Cth) provides that a ‗competent authority‘ may request that the responsible minister 

order the surrender of a person‘s foreign passport or travel document in similar 

circumstances.
1943

 

24.34 Finally, s 22 of the Crimes Act provides that in passing sentence for a serious 

narcotics offence or other prescribed offence, the court may order that a federal 

offender remain in Australia, surrender his or her Australian passport and refrain from 

obtaining or applying for an Australian passport. 

Issues and problems 

24.35 Offenders who are released on parole or licence and leave Australia without 

permission breach their parole or licence conditions, but they do not thereby commit a 

criminal offence. Although the offender may be warned at the immigration barrier that 

departure will be a breach of parole or licence conditions, the offender cannot be 

detained unless the offender has committed a further criminal offence that would 

justify their arrest. In the past, it appears that there were problems where a passport 

was issued to an offender in prison, allowing the offender to leave the country on 

release in breach of his or her parole or licence conditions. 
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ALRC’s views 

24.36 The ALRC is of the view that the new Australian Passports Act and the Foreign 

Passports (Law Enforcement and Security) Act will go some way towards better 

regulating international travel by federal offenders released on parole or licence. The 

OMFO should be responsible for ensuring that cancellation/refusal and surrender 

requests are processed in relation to federal offenders. The Federal Parole Board 

should ensure that appropriate arrangements are in place in relation to custody of an 

offender‘s travel documents, where necessary, in considering the grant of a parole 

order or licence. 

24.37 The ALRC notes that under the new Acts an officer, including a Customs officer 

or member of the Australian Federal Police, can demand the surrender of a passport or 

travel document in certain circumstances. These include where the minister has ordered 

the surrender of a foreign passport or travel document and, in relation to a person 

holding an Australian passport or travel document, where the officer suspects on 

reasonable grounds that the person owes money to the Commonwealth, for example, 

where the Commonwealth has incurred expenses on behalf of the person in a foreign 

country.
1944

 If the new passport control procedures are not sufficient to prevent federal 

offenders on parole or licence leaving the country without permission in the future, the 

Australian Government should consider introducing a provision to allow an officer to 

demand the surrender of an Australian passport or travel document where the officer 

believes on reasonable grounds that the person is prohibited from leaving Australia by 

force of a parole or licence condition. This would enable federal offenders to be 

stopped at the immigration barrier even if they have managed to obtain a valid passport 

or other travel document. 

24.38 Finally, the ALRC is of the view that the Federal Parole Board should be 

responsible for considering requests from federal offenders who have been released on 

parole or licence for leave to travel overseas. 

Proposal 24-5 The proposed OMFO should ensure that, where necessary, a 

request is made under the Australian Passports Act 2005 (Cth) or the Foreign 

Passports (Law Enforcement and Security) Act 2005 (Cth) to:  

(a) cancel the Australian passport or travel document of a federal offender;  

(b) prevent an Australian passport or travel document being issued to a 

federal offender; or 

(c) surrender a foreign passport or travel document of a federal offender.  
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Proposal 24-6 The proposed Federal Parole Board should ensure that, 

when considering the grant of a parole order or licence, where necessary, a 

refusal/cancellation request is in place under the Australian Passports Act 2005 

(Cth) or that a surrender request has been made under the Foreign Passports 

(Law Enforcement and Security) Act 2005 (Cth).  

Proposal 24-7 The Federal Parole Board should have responsibility for 

considering requests from federal offenders who have been released on parole or 

licence for leave to travel overseas. 
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Introduction 

25.1 There are a number of ways in which federal offenders serving custodial 

sentences may be released into the community before their sentence is complete—apart 

from release on parole or licence discussed in Chapters 23 and 24. This chapter 

examines a number of issues in relation to pre-release schemes, temporary leave of 

absence, and release by the Governor-General exercising the executive prerogative. 

Pre-release schemes 

Is the law and practice in relation to pre-release schemes available to federal 

offenders satisfactory? Would greater uniformity be desirable? How might this 

be achieved? [IP 29, Q 13–13] 

Background 

25.2 Pre-release schemes involve release from custody for a specific purpose prior to 

the expiry of the offender‘s non-parole period, for example, to engage in employment 

or education, or to complete a custodial sentence by way of home detention. Federal 

legislation does not expressly provide for specific pre-release schemes but instead 

relies on those available under state and territory law. Section 19AZD(3) of the Crimes 

Act 1914 (Cth) provides that a law of a state or territory providing for a pre-release 
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scheme may also apply to a federal offender serving a sentence in the relevant state or 

territory where the scheme is prescribed in the Crimes Regulations 1990 (Cth).
1945

 

Issues and problems 

25.3 Regulation 5 of the Crimes Regulations includes a list of those state and territory 

pre-release schemes for which federal offenders are eligible. The list includes schemes 

in Victoria, Queensland, Western Australia and South Australia. There are no pre-

release schemes listed for New South Wales, Tasmania, the ACT or the Northern 

Territory. A number of the schemes listed in reg 5 have been repealed or replaced in 

the relevant jurisdiction. 

ALRC’s views 

25.4 The ALRC is of the view that the Australian Government should facilitate 

access to pre-release schemes for federal offenders in appropriate cases. Pre-release 

schemes are generally aimed at reintegrating offenders into the community and are an 

important element in rehabilitation. The fact that the Crimes Regulations are out of 

date highlights the failure of the Australian Government to address the needs of federal 

offenders in this regard. The proposed Office for the Management of Federal Offenders 

(OMFO) should be given the task of monitoring the effectiveness and suitability of 

state and territory pre-release schemes and providing advice to the Attorney-General of 

Australia regarding the state and territory pre-release schemes that should be included 

in the regulations and made available to federal offenders. 

Proposal 25-1 The proposed Office for the Management of Federal 

Offenders (OMFO) should monitor the effectiveness and suitability of state and 

territory pre-release schemes for federal offenders and should provide advice to 

the Attorney-General of Australia regarding the state and territory pre-release 

schemes that should be made available for federal offenders. 

Leave of absence 

Is the law and practice in relation to the grant of leave of absence under state 

and territory laws, as they apply to federal offenders, satisfactory? [IP 29, 

Q 13-14] 

25.5 Section 19AZD(1) of the Crimes Act provides that where a state or territory law 

allows state or territory offenders to be granted temporary leave of absence from 

prison, such leave may also be granted to federal offenders serving a sentence in the 

state or territory. Although there was some concern expressed in one submission in 

relation to federal offenders being granted leave of absence in one jurisdiction,
1946

 no 
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systemic issues were identified and the ALRC does not currently intend to make any 

proposal in this area. 

Executive prerogative to pardon or remit the sentence 

Is the law and practice in relation to the exercise of the prerogative of mercy to 

pardon or remit sentences imposed on federal offenders satisfactory? [IP 29, 

Q 13–15] 

Background 

25.6 The Governor-General may exercise the executive prerogative, on the advice of 

the Federal Executive Council, to pardon or remit any sentence imposed on a federal 

offender. The prerogative is one element of executive power, vested in the Queen and 

exercisable by the Governor-General under s 61 of the Australian Constitution. 

Section 21D of the Crimes Act states that nothing in Part IB is to affect the exercise of 

the prerogative of mercy. 

25.7 The executive prerogative is also available at the state and territory level in 

respect of state and territory offences and is vested in the Governor or Administrator. 

In all the states and territories the relevant minister, Governor or Administrator has 

some power to refer elements of applications for the exercise of the executive 

prerogative to the courts or to bodies of inquiry for advice or resolution.
1947

 For 

example, in New South Wales the Governor may direct that an inquiry be conducted 

into the conviction or sentence; the minister may refer the whole case to the Court of 

Criminal Appeal to be dealt with as an appeal; or the minister may request that the 

Court give an opinion on any point arising in the case.
1948

 In the ACT, the executive 

may order an inquiry into a conviction for a territory offence under the Inquiries Act 

1991 (ACT), although this power is not tied to the exercise of the executive 

prerogative. The board of inquiry must be constituted by a judge of the Supreme Court 

or a magistrate. The board of inquiry‘s report is referred to the Supreme Court of the 

ACT for consideration and the Court may take certain action in response to the report, 

for example, quash the conviction or confirm the conviction but recommend that the 

executive exercise the prerogative to pardon or remit the sentence.
1949

 

25.8 Currently, where the federal minister wishes to refer a matter raised in an 

application for the exercise of the executive prerogative to the courts for hearing and 

determination, the minister relies on state and territory provisions as picked up and 

applied by ss 68 and 79 of the Judiciary Act 1903 (Cth). 



490 Sentencing of Federal Offenders  

Issues and problems 

25.9 Reliance on the state and territory provisions in this way can give rise to 

problems where there is a need for detailed advice on the issues raised in an application 

for the exercise of the prerogative. First, not every jurisdiction has legislation 

permitting such a matter to be referred to an appellate court to be heard and determined 

as an appeal: for example, there is no such provision in the ACT. This creates disparity 

in the procedures available in respect of federal offenders in different parts of 

Australia. 

25.10 Secondly, where such legislation does exist, there are lingering doubts about the 

ability of ss 68 or 79 of the Judiciary Act to pick up and apply such laws to federal 

criminal matters.
1950

 This is because the relevant state or territory laws often give a 

named state officer (for example, the state Attorney-General) the power to refer the 

matter to a named state court (for example, the Court of Criminal Appeal). It is unclear 

whether the Judiciary Act enables a different officer (the Attorney-General of 

Australia) to refer the matter to the state court, at least where there is no on-going 

proceeding to which the reference relates. 

25.11 Thirdly, even where the Judiciary Act does operate to pick up and apply the 

state provisions to federal criminal matters, there are constitutional limits to the 

functions that a state court can perform. For example, a state court cannot give, 

consistently with the Australian Constitution, an advisory opinion to the federal 

executive when exercising federal jurisdiction, even though it might give the state 

executive an advisory opinion in a state criminal matter.
1951

 

Options for reform 

25.12 The Attorney-General‘s Department expressed the view that it is desirable for 

the relevant federal minister to be able to refer some matters raised in applications for 

the exercise of the executive prerogative to a court for determination. The Department 

noted in its submission that 

referral may be considered in cases where it is specifically requested by the petitioner; 

where the issues involved are of sufficient complexity; where the evidence is so 

voluminous that it is more appropriate for the matter to be dealt with by a Court; or 

where there is a reasonable possibility that a miscarriage of justice has occurred or 

there are sufficient grounds to consider that the conviction might have been unjust. 

There are clearly cases where the administration of justice is best served by a matter 

being referred back to a Court for a hearing and a decision, rather than the executive 

making a decision on untested or incomplete information. It should not be a matter of 

chance whether State legislation provides for referral back to a Court, it should be 

available to all federal offenders.1952 

25.13 Alternatively, it would be possible to establish a procedure at the federal level to 

allow an inquiry to be established to consider such matters and to report to the 

executive. This would meet the concerns expressed by the Department, particularly if 

an inquiry was chaired by a judge or a retired judge, with adequate powers to carry out 
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its functions, for example, to require persons to appear and to require the production of 

documents and information. Any inquiry report would be provided to the executive but 

would not constrain the exercise of the prerogative. 

ALRC’s views 

25.14 The executive prerogative to pardon or remit a sentence is an important process 

that, in exceptional and rare cases, may be exercised to do justice where legal rights 

have been exhausted. The ALRC accepts that in some cases it may be desirable for the 

executive to seek advice, for example, where the issues raised are complex or contested 

and the evidence is voluminous. However, the ALRC has formed the preliminary view 

that following an application for the exercise of the executive prerogative, such matters 

should not be referred to the courts for consideration as an appeal but referred to an 

executive inquiry for consideration and report. 

25.15 At the federal level, a clear constitutional line is drawn between the exercise of 

the executive power and the exercise of judicial power by the courts. This distinction is 

drawn in part to prevent the exercise of judicial power being unduly affected or 

influenced by the executive. The principle underpins the independence of the judiciary. 

The executive prerogative is generally exercised once legal rights have been exhausted 

and is not constrained by legal concerns. It may, for example, be exercised purely on 

compassionate grounds. For these reasons, the ALRC is of the view that the distinction 

between the two processes—one judicial, the other executive—should be maintained. 

Where the executive requires advice in relation to the exercise of the prerogative, this 

should be provided in the first instance by the OMFO, and in more complex cases by a 

board of inquiry established for that purpose. 

25.16 Federal sentencing legislation should make clear that such advice does not affect 

the power of the Governor-General in relation to the exercise of the executive 

prerogative. 

Proposal 25-2 The proposed OMFO should provide advice to the relevant 

minister in relation to applications for the exercise of the executive prerogative 

to pardon or remit a sentence imposed on a federal offender. 

Proposal 25-3 Federal sentencing legislation should provide that the 

relevant minister may refer a matter raised in an application for the exercise of 

the executive prerogative to a board of inquiry for investigation and report. The 

report should be provided to the minister and should inform, but not constrain, 

the exercise of the executive prerogative by the Governor-General. 
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1945 The regulations provide that a federal offender is not eligible to participate in a pre-release scheme if the 

offender is liable to deportation under the Migration Act 1958 (Cth) upon release. 
1946 JC, Submission SFO 25, 13 April 2005. 
1947 Crimes Act 1958 (Vic) s 584; Criminal Code Act 1899 (Qld) s 672A; Sentencing Act 1995 (WA) s 140; 

Criminal Law Consolidation Act 1935 (SA) s 369; Criminal Code Act 1924 (Tas) s 419; Criminal Code 

Act (NT) s 431. 
1948 Crimes Act 1900 (NSW) s 474C. 
1949 Crimes Act 1900 (ACT) ss 422–432. 
1950 See, eg, in a slightly different context, Williams v The King [No 2] (1934) 50 CLR 551; Peel v The Queen 

(1971) 125 CLR 447. 
1951 Courts exercising federal jurisdiction must do so in a way that is consistent with the constitutional 

doctrine of the separation of powers. Federal judicial power does not include the ability to provide merely 

advisory opinions because judicial power must involve the binding and authoritative ascertainment or 

determination of existing rights: Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330, 357. 
1952 Attorney-General‘s Department, Submission SFO 52, 7 July 2005. 
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Introduction 

26.1 The Terms of Reference require the ALRC to examine whether current 

arrangements provide an efficient, effective and appropriate regime for the 

administration of federal offenders, and whether this could or should vary according to 

the place of trial or detention. Chapter 4 of Issues Paper 29, Sentencing of Federal 

Offenders
1953

 (IP 29), examined the issues that determine the location of criminal 

proceedings and punishment, as well as the transfer of federal offenders between 

jurisdictions. The major concerns raised in response to IP 29 were the delays involved 

in interstate transfer of federal prisoners on welfare grounds and the absence of 

international transfer arrangements with some countries. In this chapter the ALRC 

makes a number of proposals to address these concerns. 
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Location of trial 

Are the current rules with respect to the location of trial of persons charged with 

a federal offence satisfactory? If not, what factors should be relevant to 

determining the location of such a trial? [IP 29, Q 4–1] 

Background 

26.2 Section 80 of the Australian Constitution requires that where a federal offence is 

tried on indictment the trial must be held in the state where the offence was committed. 

This limitation does not apply to the vast majority of federal matters where, for 

example, the offender enters a guilty plea or the matter is dealt with summarily. Where 

an offence is not committed in a state, s 80 provides that the Australian Parliament may 

prescribe where the trial should be held. The Judiciary Act 1903 (Cth) provides that in 

these circumstances the trial may be held in any state or territory.
1954

 The Act also 

provides that, where a federal offence is begun in one state or territory and completed 

in another, the offender may be tried in either state or territory.
1955

 Other legislation 

deals with offences committed at sea or on interstate or international aircraft flights.
1956

 

26.3 The Judiciary Act also provides that, subject to the limitation on location of 

trials on indictment in s 80 of the Constitution, federal criminal jurisdiction is 

conferred on state and territory courts notwithstanding any limits as to locality of the 

jurisdiction of those courts. This makes clear that state and territory courts may deal 

with federal offences committed in another state or territory in some circumstances.
1957

 

26.4 The Commonwealth Director of Public Prosecutions (CDPP)—the principal 

prosecuting authority in relation to federal offences—has offices in all state and 

territory capital cities, as well as regional offices in Townsville and Cairns. In cases 

that give rise to a choice of location (for example, where elements of the offence have 

been committed in more than one jurisdiction) the CDPP makes a decision about the 

location of trial based on the balance of convenience, considering such issues as the 

whereabouts of investigators and witnesses, and the jurisdiction in which the offender 

was apprehended.
1958

 

26.5 However, where the trial of a federal offence committed within the one state is 

to be on indictment there is no choice as to venue, even where the balance of 

convenience or the interests of justice would be better served by holding the trial in 

another jurisdiction. 

Options for reform 

26.6 In 1988, the Constitutional Commission recommended a number of changes to 

s 80 of the Constitution and expressed the view that: 

Trial by jury for any offence against a law of the Commonwealth should be held in 

the State or Territory where the offence was committed. However, the court should 
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have power to transfer the trial to another competent jurisdiction on the application of 

either the accused or the prosecution. Where such an offence was not committed in a 

State or Territory, or was committed either in two or more of the States and 

Territories or in a place or places unknown, the trial should be held where Parliament 

prescribes.1959 

26.7 The Constitution Alteration (Rights and Freedoms) Bill 1988 (Cth), which 

included amendments to the Constitution based on these recommendations, was passed 

by the Australian Parliament but rejected at a referendum held on 3 September 1988. 

26.8 In submissions, the CDPP and the Australian Taxation Office (ATO) expressed 

the view that the current arrangements generally operate satisfactorily. The CDPP did 

not see any need for constitutional change.
1960

 

ALRC’s views 

26.9 It is possible to think of situations in which it would be desirable to transfer the 

trial on indictment of a federal offender to another jurisdiction, for example, where the 

trial has attracted such publicity in the jurisdiction in which the offence was committed 

that the defendant is unlikely to receive a fair trial. However, it appears from 

consultations and submissions that the constitutional limitations on location of trial 

have not caused significant problems in practice. For this reason, while supporting the 

1988 recommendations of the Constitutional Commission in principle, the ALRC does 

not propose constitutional change at this time. 

Location of imprisonment and other sentences 

Are the current arrangements by which federal offenders generally serve their 

sentence in the jurisdiction in which they were prosecuted satisfactory? If not, 

what arrangements would be preferable? [IP 29, Q 4–2] 

Background 

26.10 Generally, federal offenders serve their sentences in the state or territory in 

which they are sentenced. Under a range of cooperative arrangements discussed below, 

it is possible to transfer offenders, including federal offenders, between jurisdictions in 

some circumstances. These arrangements include offenders serving full-time custodial 

orders, offenders serving alternative sentencing orders picked up from state and 

territory law, and offenders released on parole or licence. 
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Issues and problems 

26.11 In IP 29 the ALRC sought the views of stakeholders on whether a more flexible 

system should be established in relation to federal offenders, for example, a 

cooperative scheme to allow federal offenders to serve their sentence in the most 

appropriate or convenient location. A number of submissions and consultations 

expressed support for the existing arrangements.
1961

 However, prisoner support 

organisations and others emphasised the fundamental importance of offenders‘ 

proximity to family and other support structures and the need for more flexibility in 

relation to the location in which offenders serve their sentences. In particular, a number 

of consultations and submissions identified problems with the interstate and 

international transfer schemes designed to allow offenders to serve their sentences 

closer to home.
1962

 These issues are discussed below and a number of proposals are put 

forward to address the concerns raised. 

Interstate transfer 

Transfer on welfare grounds 

Are there any concerns with the existing legislation or arrangements for 

transferring federal prisoners between Australian jurisdictions for the purpose of 

standing trial, or for welfare, national security or other reasons? Should existing 

procedures be consolidated or simplified? [IP 29, Q 4–3] 

Background 

26.12 Complementary federal, state and territory legislation provides for the transfer 

of offenders serving a term of imprisonment between jurisdictions.
1963

 The Transfer of 

Prisoners Act 1983 (Cth) allows for the transfer of a federal prisoner for the following 

purposes: 

 the prisoner‘s welfare (s 6); 

 to stand trial on outstanding charges in another state or territory (ss 8–9); 

 to return to the state or territory in which he or she was initially sentenced (s 14); 

or 

 in the interests of national security (s 16B). 

26.13 Submissions and consultations did not identify significant concerns with the 

provisions dealing with transfer to stand trial, to return to the state of sentencing, or on 

national security grounds. 
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26.14 However, significant concern was expressed in relation to transfer on welfare 

grounds. The Transfer of Prisoners Act provides that a prisoner may request a transfer 

to another state or territory in the interests of his or her welfare. The Transfer of 

Prisoners Regulations 1984 (Cth) provide that a prisoner‘s welfare may relate to: 

family or near family support in the state or territory to which the prisoner seeks to be 

transferred; family or other social circumstances that may benefit the welfare of the 

prisoner; medical reasons; prospects of employment following release from prison; and 

any other matters that the prisoner wishes to put forward in support of the 

application.
1964

 

26.15 In exercising the discretion to grant or refuse an application for transfer on 

welfare grounds, the Attorney-General of Australia must have regard to all relevant 

matters, including the interests of the administration of justice and the prisoner‘s 

welfare.
1965

 The Attorney-General must not make a welfare transfer order unless the 

appropriate minister of the state or territory to which the prisoner would be transferred 

has consented to the transfer.
1966

 While the consent of the relevant minister in the 

sending state or territory is not legally required, it may be sought in practice. The 

Attorney-General may revoke a welfare transfer order on his or her own motion, or at 

the prisoner‘s request.
1967

 

Issues and problems 

26.16 The major issue identified in submissions and consultations was delay in 

transferring offenders interstate on welfare grounds. The Offenders Aid and 

Rehabilitation Services of South Australia (OARSSA) works with interstate offenders 

with family in South Australia to assist them to apply for transfer back to South 

Australia on welfare grounds. However, where the offender has been sentenced to less 

than twelve months, OARSSA indicated that it was not worthwhile applying for a 

transfer because the process takes too long.
1968

 In other consultations it was noted that 

the process took so long it appeared structured to discourage applications and that, on 

some occasions, transfer is not possible at all because the relevant state or territory will 

not accept the offender.
1969

 

26.17 Victoria Legal Aid expressed the view that the Attorney-General and the 

relevant state and territory ministers should be required to accommodate requests for 

transfer on welfare grounds unless the application is made in bad faith or the transfer 

would prejudice the administration of justice.
1970

 

26.18 The Department of Corrective Services in Queensland cautioned, however, that 

it was essential to ensure that jurisdictions to which offenders are transferred have 

appropriate facilities to house the offenders. The Department noted that the smaller 

jurisdictions do not have the same range of secure facilities available to house high risk 

offenders.
1971
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ALRC’s views 

26.19 The stated purpose of the transfer on welfare grounds is to ‗assist the 

rehabilitation of prisoners and reduce the hardships caused to the families of 

prisoners‘.
1972

 On that basis, the ALRC is of the view that federal offenders should 

generally be able to serve their sentences close to home and that the Australian 

Government should facilitate this in the public interest. However, it appears from 

consultations and submissions that there are currently significant delays encountered in 

arranging welfare transfers. The Australian Government should review the interstate 

transfer arrangements to ensure that federal offenders are routinely transferred 

interstate where welfare grounds are established. In particular, offenders should be 

transferred without delay to the receiving jurisdiction unless the transfer would 

prejudice the proper administration of justice, for example, because the receiving 

jurisdiction does not have appropriate facilities to house the offender. 

26.20 In addition, the ALRC considers that the interstate transfer of federal offenders 

is a matter for the Australian Government. While consultation with the states and 

territories is appropriate and necessary to establish that legitimate welfare grounds 

exist and that the transfer will not prejudice the proper administration of justice, the 

interstate transfer of federal offenders should not depend on the consent of the states 

and territories. However, the consent of the states and territories is an appropriate 

requirement in relation to the interstate transfer of state and territory offenders and 

joint offenders. 

Proposal 26–1 The Australian Parliament should amend the legislation and 

arrangements dealing with interstate transfer of prisoners on welfare grounds to 

ensure that: 

(a)  federal offenders may be transferred interstate without delay where 

welfare grounds are found to exist, except where the transfer would 

prejudice the proper administration of justice; 

(b)  the decision to transfer a federal offender interstate should be one for the 

Attorney-General of Australia, or a delegate; and 

(c)  interstate transfer of a federal offender should not require the consent of 

either the sending or receiving state or territory (except in the case of 

joint federal-state/territory offenders), but the Attorney-General of 

Australia or a delegate should be required to consult with relevant 

authorities in the sending and receiving state or territory before making a 

transfer decision. 
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Transfer on other grounds 

Are there circumstances justifying the transfer of federal prisoners between 

Australian jurisdictions that are not already accommodated by the Transfer of 

Prisoners Act 1983 (Cth) or other legislation? [IP 29, Q 4–4] 

26.21 The New South Wales Department of Corrective Services, in its submission, 

reiterated its support for a further ground of transfer—operational security.
1973

 In their 

joint submission to the Senate Committee review of the Anti-terrorism Bill (No 2) 

2004 (Cth), the state and territory Corrective Services Ministers recommended that 

transfer should be available on operational security grounds, in addition to national 

security grounds. Operational security grounds would include circumstances in which 

an extremely high-risk offender must be moved interstate to more secure facilities.
1974

 

The Attorney-General‘s Department advised the Senate Committee that the matter was 

already on the agenda of the relevant ministerial councils, and scheduled to be dealt 

with at a later date.
1975

 

ALRC views 

26.22 The ALRC understands that the proposal to allow interstate transfers on 

operational security grounds is still under consideration by the Corrective Services 

Ministers Conference. The ALRC does not have sufficient information about the 

impact that such a development might have on federal offenders to make a proposal on 

this issue at this time. 

Transfer while on parole 

Are the existing legislation and arrangements for the transfer between Australian 

states and territories of federal offenders released on parole satisfactory? [IP 29, 

Q 4–5] 

26.23 Complementary state and territory legislation provides for the transfer of state 

and territory parole orders through a system of interstate transfer, registration and 

enforcement.
1976

 This legislative scheme does not, however, apply to federal offenders. 

Federal parole orders are made by the Attorney-General of Australia, or departmental 

delegate, under s 19AL of the Crimes Act 1914 (Cth) and are valid throughout 

Australia. Where a federal offender wishes to transfer to another jurisdiction, it is usual 

for the state or territory parole authority to arrange to have the relevant conditions 

attached to the parole order amended under s 19AN of the Crimes Act—for example, 

reporting requirements specifying a particular parole office or officer. 
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26.24 No significant problems were identified with the arrangements for the transfer 

between Australian states and territories of federal offenders released on parole. In 

Chapter 23 of this Discussion Paper the ALRC proposes the establishment of a Federal 

Parole Board to make decisions in relation to the parole of federal offenders. If that 

proposal is implemented, the ALRC anticipates that any necessary changes to parole 

orders to allow offenders to move interstate would be made by the Board rather than 

the Attorney-General or delegate. The ALRC does not propose any further change to 

the transfer arrangements at this time. 

Transfer while serving alternative sentences 

What arrangements should be made for the transfer between Australian states 

and territories of federal offenders serving alternative sentences? Does the pilot 

scheme between NSW and the ACT provide an appropriate model? [IP 29, Q 4–

6] 

Background 

26.25 As discussed in Chapter 7, a number of alternative sentences—such as periodic 

detention, home detention and community service orders—are picked up from state 

and territory law by s 20AB of the Crimes Act and reg 6 of the Crimes Regulations 

1990 (Cth) and made available in sentencing federal offenders. The options available 

vary from jurisdiction to jurisdiction; for example, periodic detention is available only 

in New South Wales and the ACT. 

26.26 New South Wales and the ACT have introduced a pilot scheme for the interstate 

transfer, registration and enforcement of alternative sentences such as community 

service orders, recognisances, home detention orders, and periodic detention orders.
1977

 

The scheme commenced on 1 February 2005 and allows for the formal transfer of the 

supervision and administration of such sentences from one jurisdiction to another, with 

the consent of the offender. The purpose of the scheme is to allow offenders sentenced 

in one jurisdiction to serve their sentences in the other jurisdiction in order to take 

advantage of better family or community support or increased choice of employment or 

study opportunities. 

26.27 Under the pilot scheme, before accepting a transfer, the receiving jurisdiction 

must be able to administer and supervise the offender‘s sentence safely, efficiently and 

effectively. In determining whether this is the case, the receiving jurisdiction must 

consider the safety of the community and of relevant individuals, including any 

victims. 

26.28 The scheme formalises a process that already occurs informally between all 

Australian jurisdictions, allowing offenders with certain alternative sentences to have 

their orders supervised and administered in another jurisdiction. The informal 

arrangements led to difficulties where the offender breached the order while in the 
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receiving jurisdiction: it was necessary to return the offender to the original jurisdiction 

in order to enforce the sentence. The new scheme will allow the receiving jurisdiction 

to enforce the sentence in the event of breach.
1978

 

26.29 In consultations and submissions, the New South Wales Department of 

Corrective Services and ACT Corrective Services indicated that the pilot scheme did 

provide an appropriate model for a national scheme and that, following an evaluation, 

the pilot scheme was likely to be implemented nationally. The national scheme would 

be similar in some respects to the transfer of parole orders scheme, discussed above.
1979

 

ALRC’s views 

26.30 The ALRC is of the view that, given the links between an offender‘s proximity 

to family and other support structures and successful rehabilitation, it is important to 

ensure that federal offenders are generally able to serve their sentences close to home. 

The pilot scheme established in New South Wales and the ACT appears to provide an 

appropriate model for the transfer of offenders serving alternative sentences between 

jurisdictions and the ALRC supports further development of the scheme on a national 

level. The Australian Government and the governments of the states and territories 

should ensure that the benefits of the scheme are extended to include federal offenders 

as well as state and territory offenders. 

Proposal 26–2 The Australian Government and the governments of the 

states and territories should work towards expanding the opportunities for the 

interstate transfer of federal offenders serving alternative sentences. 

International transfer 

Does the current scheme for the international transfer of prisoners raise any 

concerns in relation to the imprisonment, administration or release of offenders 

transferred to Australia? [IP 29, Q 4–7] 

Background 

26.31 Australia participates in international transfer of prisoners arrangements under 

the Council of Europe‘s Convention on the Transfer of Sentenced Persons.
1980

 Under 

the scheme, Australian citizens and permanent residents who have community ties with 

an Australian state or territory and who are imprisoned in other countries participating 

in the scheme may apply to return to Australia to serve the balance of their sentences in 

an Australian prison. The scheme also permits foreign nationals who are held in 
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Australian prisons to apply to serve the balance of their sentence in a foreign country, 

provided that country is a participant in the scheme. The Australian Parliament has 

enacted legislation to give effect to the transfer scheme—the International Transfer of 

Prisoners Act 1997 (Cth)—and the states and territories have enacted complementary 

legislation. 

26.32 Upon transfer to Australia, the prisoner‘s sentence is treated as a federal 

sentence of imprisonment and the prisoner is treated as a federal prisoner. Any relevant 

Australian law, practice or procedure concerning the detention of prisoners applies in 

relation to the prisoner upon his or her transfer to Australia.
1981

 Arrangements under 

the Council of Europe Convention are limited to those countries that are a party to the 

Convention. Very few countries in the Asia-Pacific region are party to the 

Convention.
1982

 

26.33 Australia is also a party to the bilateral Agreement Between the Government of 

Australia and the Government of the Kingdom of Thailand on the Transfer of 

Offenders and Co-operation in the Enforcement of Penal Sentences.
1983

 

26.34 The first repatriation of an Australian held in a foreign prison occurred in April 

2003 and involved a transfer from Thailand to Western Australia. A press release 

issued by the Australian Government at the time stated that applications were being 

considered for the transfer of 34 foreign nationals imprisoned in Australia who wished 

to serve the remainder of their sentences in their homelands. Applications for the 

transfer of 11 Australians from countries including the United Kingdom, the United 

States and Thailand were also being considered.
1984

 

26.35 In May 2005, the Minister for Foreign Affairs, the Hon Alexander Downer MP, 

announced that a draft bilateral agreement on the transfer of offenders had been sent to 

the Indonesian Government for consideration. He noted that there were 14 Australians 

in custody in Indonesia at that time, and about 155 Australians in custody around the 

world.
1985

 

26.36 The international transfer scheme is particularly important in the context of 

federal offenders. In its statistical overview of federal offenders, the Australian 

Institute of Criminology (AIC) notes that a high proportion of federal prisoners are 

born overseas or are foreign nationals.
1986

 For example, while approximately 9 per cent 

of the Australian prisoner population comes from the Asia-Pacific region, 26 per cent 

of federal offenders come from that region. Conversely, while 74 per cent of the 

Australian prisoner population was identified as born in Australia or of Australian 

nationality, this was true of only 43 per cent of federal prisoners. The AIC has noted 

that this reflects one of the differences between federal and state/territory criminal law, 

namely, that federal law is more concerned with matters at the national level such as 

the international smuggling of drugs or persons. 

26.37 A number of submissions noted that many foreign nationals in Australian 

prisons are not eligible for international transfer and that, even where they are eligible, 
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there are often long delays in arranging transfers.
1987

 In particular, Northern Territory 

Correctional Services noted that a significant number of federal offenders being held in 

Australia are Indonesian nationals and that it would be desirable for them to be able to 

serve their sentences in their home country.
1988

 

ALRC’s views 

26.38 The ALRC is of the view that it is desirable for offenders to be able to serve 

their sentences in their home country wherever possible. Given the limited membership 

of the Council of Europe Convention on the Transfer of Sentenced Persons, 

particularly in the Asia-Pacific region, there is scope for the Australian Government to 

negotiate bilateral transfer arrangements with other countries in which significant 

numbers of Australian nationals are serving custodial sentences and with countries that 

have a significant number of their nationals serving custodial sentences in Australia. 

Proposal 26–3 The Australian Government should aim to ensure that 

prisoners are generally able to serve their sentences in their home country. To 

this end, the Australian Government should negotiate bilateral agreements for 

the transfer of prisoners with: 

(a) countries in which significant numbers of Australian nationals are serving 

custodial sentences; and 

(b) countries that have a significant number of their nationals serving 

custodial sentences in Australia. 
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Introduction 

Should federal legislation play a greater role in relation to the sentencing, 

detention, administration and release of children or young persons convicted of 

a federal offence? If so, what should that role be? [IP 29, Q 15–1] 

27.1 Young offenders belong to a category of offenders that merit special 

consideration. It is an internationally recognised principle that children, by reason of 

their physical or mental immaturity, are entitled to special care, safeguards and 

assistance, including appropriate legal protection.
1989

 

27.2 Three central concerns underpin the ALRC‘s development of the proposals in 

this chapter relating to the sentencing, administration and release of young people 

convicted of a federal offence: 

 promoting consistency in the treatment of young federal offenders across states 

and territories; 
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 adhering to internationally accepted principles that are applicable to the 

sentencing of young people; and 

 ensuring the efficacy of the federal criminal justice system. 

27.3 The issue of consistency of treatment arises in relation to young federal 

offenders because s 20C(1) of the Crimes Act 1914 (Cth) provides that: 

A child or young person who, in a State or Territory, is charged with or convicted of 

an offence against a law of the Commonwealth may be tried, punished or otherwise 

dealt with as if the offence were an offence against a law of the State or Territory. 

27.4 Section 20C(1) thus enables young federal offenders to be dealt with by the 

specialist juvenile justice systems established in the states and territories. Although 

there are similarities in the approaches to juvenile justice across states and territories, 

there are also areas of significant disparity. Furthermore, there are differences in the 

extent to which each state or territory adheres to internationally recognised principles 

in the sentencing of young people. 

27.5 In 1991, the Gibbs Committee recommended that s 20C be the subject of a 

separate inquiry that would examine all relevant state and territory legislation in 

relation to the trial and punishment of young federal offenders.
1990

 Given that no 

separate inquiry has been established in relation to s 20C, in this Discussion Paper the 

ALRC makes a number of proposals relating to the sentencing, administration and 

release of young federal offenders. However, it is acknowledged that further work 

needs to be done in relation to pre-trial and trial aspects of the treatment of young 

federal offenders. 

Data on young people charged with or convicted of a federal 

offence 

27.6 There is very little information available on young people in the federal criminal 

justice system. Issues Paper 29, Sentencing of Federal Offenders (IP 29) set out 

statistics available from earlier inquiries on the number of young federal offenders.
1991

 

The Commonwealth Director of Public Prosecutions (CDPP) has since provided the 

ALRC with a preliminary analysis of more recent data on young federal offenders.
1992

 

27.7 From January 2000 to June 2005, the CDPP prosecuted 107 ‗cases‘
1993

 

involving young people aged under 18 years at the time of sentencing. Of these, 73 

(68 per cent) involved summary offences, with 34 (32 per cent) being prosecutions on 

indictment. In 94 per cent of cases, the young people were sentenced for the offence. 

The majority of cases were prosecuted in the Northern Territory (36 per cent) and 

Western Australia (27 per cent). 

27.8 The number of custodial sentences imposed on young federal offenders has 

changed significantly in recent years. In 2000, 10 sentences (46 per cent) were 
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custodial, and in 2001 27 sentences (61 per cent) were custodial. However, only one 

custodial sentence was imposed per year in 2002 and 2003, and no custodial sentences 

were imposed from then until June 2005. 

27.9 During the 2000–05 period, a further 657 cases involving young adults aged 

18 years or over and under 21 years at the time of sentencing were prosecuted, of 

which 86 per cent were summary proceedings and 14 per cent were prosecutions on 

indictment. Sentences were imposed in 95 per cent of these cases. Most of these cases 

were prosecuted in the Northern Territory (27 per cent), Western Australia (20 per 

cent) and Queensland (16 per cent). 

27.10 As with young federal offenders aged under 18 years, there has also been a 

decline in the imposition of custodial sentences on young adults who committed 

federal offences. In 2000, 40 sentences (35 per cent) were custodial; in 2002 only 

18 sentences (15 per cent) were custodial, and this pattern has been repeated in 

subsequent years. 

27.11 In the CDPP analysis, federal offences were grouped under five broad 

categories—drugs, fraud, corporations, money laundering, and other offences. The vast 

majority of cases—84 per cent of young people and 59 per cent of young adults—fell 

into the last category. A large number of cases in this category involve either illegal 

fishing or people smuggling offences. In relation to young adults, a significant number 

of cases (32 per cent) involved fraud. 

27.12 No information is available to indicate whether these offenders were dealt with 

in a children‘s court or an adult court. Information on whether these matters were dealt 

with under the relevant juvenile justice legislation or Part IB of the Crimes Act is 

expected to be available for the final report of this Inquiry. 

27.13 The Australasian Juvenile Justice Administrators and the Australian Institute of 

Health and Welfare have established the Juvenile Justice National Minimum Data Set 

(NMDS) based on information collected from state and territory juvenile justice 

departments. The NMDS will provide information on the broad characteristics of 

juvenile justice clients and the way in which they move through the juvenile justice 

systems, including information on sentencing outcomes.
1994

 The report on data for the 

first three years of the ongoing collection (2001–03) is expected to be released in late 

2005. However, the report is not expected to distinguish young federal offenders and 

young state or territory offenders. In the future, data will include broad categories of 

offence but will not distinguish between state or territory offences and federal offences. 

In addition, as not all young federal offenders are clients of juvenile justice 

departments, data on these offenders will not be captured by the NMDS. 
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27.14 The Australian Bureau of Statistics (ABS) is planning to expand reporting on 

court data to include juvenile courts. The ALRC has proposed in Chapter 22 that the 

ABS data distinguish between federal and state or territory offenders in order to 

support the development of evidence-based policy in relation to federal offenders, 

including young federal offenders. 

Section 20C of the Crimes Act 

27.15 As stated above, s 20C(1) of the Crimes Act provides that a child or young 

person may be tried and punished in accordance with state or territory laws, thus 

enabling young federal offenders to be dealt with by the specialist juvenile justice 

systems established in the states and territories. 

27.16 In addition to noting past criticism of the operation of s 20C, IP 29 identified a 

number of particular problems relating to s 20C and the sentencing of young federal 

offenders. These included: 

 the absence of a definition of ‗child or young person‘ in Part IB of the Crimes 

Act; 

 the absence of a clear statement about whether s 20C precludes the use of 

Part IB in the sentencing of young federal offenders; 

 the absence of a statement that the penalty imposed on a young offender should 

be no greater than that imposed on an adult who commits an offence of the same 

kind; 

 difficulties accessing diversionary options provided by the states and territories; 

 doubts about the power to apply state or territory enforcement provisions if a 

young federal offender breaches a sentence; and 

 disparity between the states and territories in legislative principles, procedures, 

sentencing options and sentencing patterns applicable to young federal 

offenders.
1995

 

27.17 These issues fall into two broad categories—namely, problems caused by 

reliance on the divergent state and territory juvenile justice systems; and problems 

caused by the interaction of the state/territory and federal systems, with the result that 

young federal offenders do not have access to the same sentencing options as young 

state or territory offenders. 

Options for reform 

27.18  There are four ways in which the federal criminal justice system might be 

reformed to address the concerns identified above: 
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 establish a separate federal juvenile justice system for young federal offenders; 

 adopt a system that is comparable with that in place for adult federal offenders 

by developing legislation to deal more comprehensively with the sentencing, 

administration and release of young federal offenders (included as part of the 

ALRC‘s proposed federal sentencing Act); 

 continue to rely on state and territory systems, but underpin this with federal 

provisions to ensure that minimum standards are met in dealing with young 

federal offenders; or 

 continue to rely on state and territory juvenile justice systems, but work to 

harmonise those systems through the development of national standards and 

principles. 

ALRC’s views 

27.19 Establishing a separate federal juvenile justice system would require not only 

the development of federal juvenile justice legislation and a federal children‘s court, 

but also the establishment of a federal juvenile justice administration to develop and 

supervise programs for young federal offenders, and the establishment of juvenile 

detention facilities. For reasons explained elsewhere in this Discussion Paper, the 

ALRC does not propose the adoption of a fully federal system for the sentencing, 

administration and release of federal offenders. With young federal offenders making 

up only a small proportion of the total number of federal offenders (who are 

themselves relatively few in number), the establishment of a separate federal juvenile 

justice system would be impractical. 

27.20 Some submissions supported the second option—namely, developing federal 

legislation to deal more comprehensively with the sentencing, administration and 

release of young federal offenders.
1996

 In practice, this option would involve state and 

territory courts—in many cases children‘s courts—continuing to apply state and 

territory juvenile justice procedures in federal matters, but applying federal legislation 

in relation to sentencing. However, data provided by the CDPP relating to young 

people and young adults suggests the annual caseload is low—on average, there were 

20 cases involving young people and 120 cases involving young adults each year 

between 2000 and 2005.
1997

 In these circumstances, the effort required to enact and 

utilise specialised federal sentencing legislation in relation to young federal offenders 

is likely to outweigh any benefits of establishing separate legislation. 

27.21 However, the ALRC is of the view that some change is required to the existing 

system to promote greater consistency of approach in sentencing young federal 

offenders. This can be achieved by introducing new provisions in federal sentencing 
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legislation dealing with key aspects of the sentencing, administration and release of 

young federal offenders, while retaining primary dependence on the existing state and 

territory juvenile justice systems. 

27.22 The ALRC suggests a four-pronged approach, discussed in subsequent sections 

of this chapter, based on: 

 introducing federal minimum standards that will apply to all young federal 

offenders; 

 requiring certain provisions that are applicable to adult federal offenders to 

apply also to young federal offenders; 

 developing best practice guidelines for juvenile justice, to promote consistency 

across states and territories in relation to the sentencing, administration and 

release of young offenders; and 

 increasing federal oversight of young federal offenders. 

Federal minimum standards for young federal offenders 

27.23 Federal minimum standards are a means of ensuring the adequacy of laws and 

practices with respect to young federal offenders, while maintaining the traditional role 

of state and territory systems of juvenile justice. This section considers a range of 

issues that the ALRC believes should be addressed in the standards. 

Definition of child or young person 

27.24 The term ‗child or young person‘ is used in s 20C of the Crimes Act, but there is 

no definition in that Act or in the Acts Interpretation Act 1901 (Cth). There have been 

various approaches in practice. While the CDPP has preferred to adopt the definitions 

in the juvenile justice legislation of the relevant state or territory, in some 

circumstances magistrates have assumed that ‗child or young person‘ refers to any 

person under the age of 18 years.
1998

 

27.25 Although there has been greater divergence in the past, since 1 July 2005 all 

states and territories, with the exception of Queensland, have adopted a common 

definition of child or young person for the purpose of their juvenile justice 

legislation—namely, a person who is at least 10 years of age but under the age of 

18.
1999

 In Queensland the relevant definition applies to a person who is at least 10 years 

of age but under the age of 17.
2000

 

27.26 The absence of a definition of ‗child or young person‘ in federal sentencing 

legislation has resulted in different approaches being taken in practice. This means that 

a young person may be dealt with as a young person in one jurisdiction but as an adult 

in another. Adopting the definitions of ‗child or young person‘ in the relevant state or 
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territory juvenile justice legislation could result in different treatment of young federal 

offenders, depending upon the state or territory in which the case is determined. 

27.27 The ALRC considers that the lack of definition of ‗child or young person‘ in the 

Crimes Act is unsatisfactory. The age at which a person charged with a federal offence 

should be treated and sentenced as a child or young person should be set out in federal 

legislation rather than left to the various state and territory definitions. 

27.28 The Crimes Act currently states that a child under 10 years of age cannot be 

liable for an offence against a law of the Commonwealth.
2001

 The Crimes Act also 

defines ‗child‘ for the purposes of Part IAD and Part ID of the Act, both of which set 

18 years as the upper limit.
2002

 This upper age limit is consistent with the position in 

most states and territories and with the United Nations Convention on the Rights of the 

Child 1989 (CROC).
2003

 

27.29 The ALRC considers that federal sentencing legislation should use the term 

‗young person‘, defined as a person aged 10 years or over but not yet 18 years at the 

time the offence was committed. 

Sentencing purposes, principles and factors 

27.30 In accordance with s 20C of the Crimes Act, most young federal offenders are 

sentenced under the juvenile justice legislation of the relevant state or territory.
2004

 The 

sentencing principles applicable to young offenders differ from those applicable to 

adult offenders, although in some states they apply in addition to the sentencing 

principles for adult offenders.
2005

 

27.31 Juvenile justice legislation in most states and territories (except the Northern 

Territory) provides that a number of principles or factors are to be taken into account in 

sentencing a young person.
2006

 For example, most jurisdictions provide that: a child 

should be encouraged to accept responsibility for the offending behaviour; a child 

should be provided with the opportunity to develop in socially responsible ways; and a 

child‘s education, training or employment should not be interrupted where possible. 

27.32 International instruments also set out a number of principles that are applicable 

when sentencing a young person. These include the following: 

 the best interests of the child are a primary consideration; 

 detention should be the last resort and should be imposed only for the shortest 

appropriate time; 
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 a range of sentencing options should be available in order to prevent 

institutionalisation; 

 diversionary measures should be used wherever appropriate and desirable, so 

that juveniles are not removed from parental supervision unnecessarily; 

 proceedings should be conducted in a way that facilitates the child‘s 

participation; 

 a child should be treated in a manner that takes into account his or her age and 

the desirability of reintegration into society; 

 the child‘s dignity and physical and mental integrity should be respected; 

 delay should be avoided in the proceedings and the sentence; 

 the sentence must be proportionate to the circumstances of the child and of the 

offence; 

 the sentence must not be discriminatory or arbitrary in effect; and 

 the child must have a right of appeal against the sentence.
2007

 

27.33 One way to improve consistency in the sentencing of young federal offenders is 

for federal sentencing legislation to provide a comprehensive list of principles and 

factors in relation to the sentencing of young people. Alternatively, federal sentencing 

legislation could supplement the juvenile justice principles that are applied in the states 

and territories with an express statement of the fundamental principles that should be 

applied in the sentencing of young offenders. 

ALRC’s views 

27.34 If federal sentencing legislation were to provide a comprehensive list of 

principles and factors in relation to the sentencing of young federal offenders, state and 

territory judicial officers would be required to apply a different set of sentencing 

principles to those applicable to young state or territory offenders. Given the relatively 

small number of matters involving young federal offenders, and the fact that well-

developed juvenile sentencing principles and factors already exist in the states and 

territories, the ALRC considers that the preferable option is to rely on the existing state 

and territory laws. 

27.35 However, there is a strong case for ensuring that those laws meet certain 

minimum standards, which should be set out in federal sentencing legislation. In the 

ALRC‘s view, two fundamental principles underpin international standards for dealing 

with young offenders. Article 3(1) of CROC states that: 
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In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the 

best interests of the child shall be a primary consideration.2008 

27.36 Article 37(b) of CROC provides that: 

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 

detention or imprisonment of a child shall be in conformity with the law and shall be 

used only as a measure of last resort and for the shortest appropriate period of 

time.2009 

27.37 These principles are not adequately covered in all state and territory 

legislation.
2010

 The ALRC is of the view that, given their importance as foundation 

principles of international juvenile justice, these two principles need to be expressly 

stated in federal sentencing legislation. 

Circumstances in which a young person can be dealt with in an adult 

court 

27.38 The function of the juvenile justice system is to deal with young people in 

accordance with principles and procedures that are specifically applicable to young 

people. This policy is reflected in international instruments, which require children to 

be dealt with taking into account their age,
2011

 and encourage the establishment of laws 

and procedures specifically applicable to children.
2012

 

27.39 However, not all young people accused or convicted of a federal offence are 

currently dealt with or sentenced by a children‘s court in accordance with state or 

territory juvenile justice legislation. There are three circumstances in which a young 

person may be dealt with or sentenced as an adult. 

27.40 First, all states and territories have provisions allowing a young person to elect 

to have certain indictable offences
2013

 that are triable summarily heard by a jury.
2014

 

Since generally there are no provisions for jury trials in children‘s courts,
2015

 where a 

young person elects to proceed in this manner, the trial must generally be heard in an 

adult court. 

27.41 However, a young person‘s right of election is subject to the requirement in s 80 

of the Australian Constitution that the trial on indictment of any federal offence must 

be by jury. Although the section does not compel prosecution on indictment (even in 

the case of a serious offence),
2016

 where the trial of a young person proceeds on 

indictment, the person must be tried by jury and cannot elect to be tried by a judge 

alone.
2017

 

27.42 Secondly, the children‘s court in some jurisdictions may order that a young 

person who is charged jointly with an adult be tried in an adult court.
2018

 In most cases 



514 Sentencing of Federal Offenders  

there is an option to try the young person separately, and the CDPP prosecution policy 

requires prosecutors to take this course wherever possible.
2019

 

27.43 Thirdly, most states and territories have special provisions for dealing with 

young people who have committed a serious offence. In some cases, these offences 

must be heard by an adult court, and the adult court has the power to sentence the 

young person as an adult, applying sentencing principles and sentencing options 

applicable to adults.
2020

 In other cases, such offences are dealt with by the children‘s 

court but have a different range of sentencing options.
2021

 

27.44 Each state and territory has a different list of serious offences that attract adult 

jurisdiction or special treatment. In some states, the children‘s court has jurisdiction 

over all proceedings involving an offence alleged to have been committed by a young 

person, although the proceedings may be sent to an adult court at the court‘s discretion 

or on election by the young person, to be dealt with as an adult.
2022

 In other 

jurisdictions, certain serious offences are excluded from the children‘s court 

jurisdiction and must be heard by an adult court.
2023

 The offences that are excluded 

may be nominated by type (for example, homicide, arson causing death, or culpable 

driving causing death),
2024

 or by the punishment available.
2025

 In some jurisdictions, a 

young person may be committed to trial in an adult court for certain indictable offences 

where the children‘s court exercises its discretion not to proceed summarily.
2026

 In 

South Australia and the ACT, even where the children‘s court has heard and 

determined the proceedings, there is provision to send the case to an adult court for 

determination of sentence.
2027

 

27.45 Given the potential for differential treatment of young people charged with 

serious federal offences, an issue arises as to whether federal legislation should provide 

a definition of ‗serious federal offence‘ to ensure uniformity of treatment. If so, any 

definition should have regard to the jurisdictional limits of each state and territory 

children‘s court. When investing state courts with federal jurisdiction, the Australian 

Parliament may by express declaration ‗extend or limit the jurisdiction of a State court 

in respect of persons, locality, amount or otherwise, as it may think proper‘.
2028

 

However, in the absence of an express declaration, there is a long-standing policy that 

the jurisdictional limits prescribed by state and territory laws are to be respected.
2029

 

ALRC’s views 

27.46 As a general rule, a young person should be dealt with and sentenced as a young 

person. However, it may be appropriate for a young person to be dealt with in an adult 

court in limited circumstances. This is reflected in the three exceptions adopted in state 

and territory law, namely, a young person‘s election, joint trials with an adult, and 

serious offences. 

27.47 The ALRC is of the view that federal sentencing legislation should contain a 

definition of ‗serious federal offence‘ to improve consistency of treatment of young 

federal offenders across states and territories. The definition should be formulated 
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bearing in mind the jurisdiction of the children‘s court in each state and territory. In 

practice, this means that the definition of ‗serious federal offence‘ should be set at the 

lowest level of severity of the equivalently defined terms in state and territory 

legislation. The preferred definition of ‗serious federal offence‘ should thus be any 

offence punishable by 14 years or more imprisonment. This is compatible with the 

children‘s court jurisdiction in every state and territory, and would ensure that all cases 

involving non-serious federal offences are heard in a children‘s court unless they fall 

within the other two exceptions. 

27.48 The ALRC is also of the view that regardless of whether a matter is heard in an 

adult court or a children‘s court, the court should sentence the offender as a young 

person in accordance with the relevant juvenile justice legislation. International 

principles, including CROC, encourage states to establish laws and institutions that are 

specifically applicable to children.
2030

 There is no reason in principle why a young 

person who is tried in an adult court should be denied the benefit of sentencing 

principles and sentencing options that are applicable to young people. Those principles 

and options have sufficient breadth and flexibility to recognise the seriousness of any 

offence. 

Legal representation 

27.49 Currently, there is disparity in state and territory provisions relating to the legal 

representation of young people in criminal proceedings. In some states, juvenile justice 

legislation provides that young people must be informed of their right to obtain legal 

advice.
2031

 In others, legislation requires a child to be represented in certain criminal 

proceedings unless he or she has had a reasonable opportunity to obtain legal 

representation and did not do so.
2032

 In the Northern Territory, the court may make 

provision for the legal representation of a juvenile if it is of the opinion that 

representation is necessary.
2033

 In the ACT, where a young person charged with an 

offence is unrepresented, the court may only proceed if the child had a reasonable 

opportunity to obtain legal representation and the child‘s best interests will be 

adequately represented in the proceeding.
2034

 

27.50 International human rights principles require that children be guaranteed the 

right to legal representation at all stages of criminal proceedings, including while under 

arrest or awaiting trial, in the preparation and presentation of their defence, at the 

determination of the charge, and when they are deprived of their liberty.
2035

 

27.51 In the joint inquiry into children in the legal process, the ALRC and the Human 

Rights and Equal Opportunity Commission (HREOC) stated that one way of 

improving children‘s comprehension of, and participation in, criminal proceedings is to 

ensure that there is appropriate and early legal representation. It was also stated that 

legal representation is important in ensuring that young offenders receive proper advice 

about sentencing.
2036
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27.52 A lack of legal representation may limit a young person‘s understanding of, and 

ability to engage effectively in, the legal process. Research shows that young people 

who become involved in the juvenile justice system are more likely than non-offending 

young people to have poor oral language abilities, including the ability to express 

themselves verbally, and the ability to process and understand what others say.
2037

 The 

use of legal language in court is likely to further limit a young person‘s understanding 

of legal proceedings.
2038

 

Options for reform 

27.53 In Chapter 13 the ALRC deals with legal representation of adult federal 

offenders. Where an adult federal offender is not legally represented in a sentencing 

proceeding, the ALRC proposes that the court should generally adjourn the proceeding 

to allow the offender a reasonable opportunity to obtain representation. There are two 

exceptions to that requirement, namely, where: (a) the offender has refused or failed to 

exercise the right to legal representation in circumstances where the offender fully 

understands the right and the consequences of not exercising it; or (b) the court does 

not intend to impose, and does not impose, a sentence that would deprive an offender 

of his or her liberty or place the offender in jeopardy of being deprived of his or her 

liberty.
2039

 One option for reform is to extend this proposal to young federal offenders. 

27.54 On the other hand, there is a case for providing a young person accused of a 

federal offence with stronger procedural safeguards than those applicable to adults 

because young people are more vulnerable and are less likely to be able to protect their 

own interests without legal representation. Accordingly, an alternative option is for 

federal sentencing legislation to provide that young federal offenders should have the 

opportunity to be legally represented in all sentencing proceedings, failing which the 

court should adjourn the proceedings. On this view, the two exceptions that apply to 

adult federal offenders would not apply to young federal offenders. 

27.55 A third option is for federal sentencing legislation to provide that young federal 

offenders should have the opportunity to be legally represented in all sentencing 

proceedings, unless the offenders have refused or failed to exercise that right in 

circumstances where they fully understand the right and the consequences of not 

exercising it. 

ALRC’s views 

27.56 Ensuring that young federal offenders have the opportunity to be legally 

represented in sentencing proceedings is necessary to protect the rights and interests of 

young people. It would also aid their understanding of the sentencing process, 

including the implications of the sentence order, the consequences of non-compliance 

with the order, and their right of appeal. In addition, it would ensure that young federal 

offenders have the same entitlement to legal representation regardless of the state or 

territory in which they are sentenced, and would promote compliance with Australia‘s 

international obligations. 
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27.57 The ALRC is of the view that a young federal offender should have the 

opportunity to be legally represented whether or not the court intends to impose a 

sentence that would deprive the offender of his or her liberty. Given that most 

sentencing options will have a significant impact on the life of a young federal 

offender, the availability of legal representation should not depend on whether the 

court intends to impose a sentence that would deprive the offender of his or her liberty. 

27.58 However, there is no reason in principle why a court must adjourn the 

sentencing proceedings where the young person has refused or failed to exercise the 

right to legal representation in circumstances where he or she fully understands the 

right and the consequences of not exercising it. The ALRC‘s view is that the court 

should be able to proceed without adjournment in these circumstances. 

Restrictions on publication 

27.59 Each state and territory, with the exception of the Northern Territory,
2040

 has a 

general prohibition on reporting proceedings that identify a young person. The extent 

of the prohibition differs—for example, it may apply only in relation to proceedings in 

a children‘s court—and courts may allow publication in certain circumstances.
2041

 

27.60 Under CROC, the privacy of every child alleged to have committed a criminal 

offence must be respected at all stages of the proceedings
2042

 in order to avoid causing 

harm to the young person ‗by undue publicity or by the process of labelling‘.
2043

 In 

principle, no information that may lead to the identification of a young offender should 

be published.
2044

 

27.61 The public identification of young people as federal offenders is not consistent 

with the rehabilitative aims of juvenile justice and may not meet Australia‘s 

international obligations. In addition, the different state and territory provisions mean 

that the identity of young federal offenders may be protected in one state or territory 

but not in another. 

27.62 In these circumstances, the ALRC considers that federal sentencing legislation 

should prohibit the publication of a report of proceedings involving a young person 

who is charged with, found guilty of, or has pleaded guilty to, a federal offence where 

the details would lead to identification of the young person. 

Severity of punishment 

27.63 Some state and territory juvenile justice legislation provides that the penalty 

imposed on a young offender should be no greater than that imposed on an adult who 

commits an offence of the same kind.
2045
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27.64 Although international instruments do not expressly state that a penalty imposed 

on a child should be no greater than that which would have been imposed if the offence 

were committed by an adult, such a principle is consistent with a number of accepted 

principles of juvenile justice. These include: (a) a child or young person should be 

treated in a manner that takes into account his or her age; (b) the disposition of a young 

offender should always be proportionate to the circumstances of the young person and 

the offence; (c) restrictions on a young person‘s liberty shall be imposed only after 

careful consideration and shall be limited to the shortest appropriate period; and (d) the 

best interests of the child should be a primary consideration.
2046

 

27.65 In particular, the commentary to r 17.1 of the Beijing Rules states that whereas 

considerations of just desert and retribution might have merit in adult cases and 

possibly in cases of severe offences committed by young people, a strictly punitive 

approach in relation to the disposition of young offenders is not appropriate. In the case 

of young offenders, ‗such considerations should always be outweighed by the interest 

of safeguarding the well-being and the future of the young person‘.
2047

 

27.66 The ALRC is of the view that treating young federal offenders more harshly 

than adult offenders for like offences is not consistent with the rehabilitative aims of 

juvenile justice. Federal sentencing legislation should thus state that the sentence 

imposed on a young federal offender should be no more severe than the sentence that 

would have been imposed if he or she were an adult. 

Diversionary options 

27.67 International principles provide that young offenders should be dealt with 

without resorting to formal judicial proceedings whenever appropriate and 

desirable,
2048

 and that the police, the prosecution and other agencies should be 

empowered to exercise discretion in diverting young people from criminal justice 

processing.
2049

 

27.68 There are a number of diversionary schemes for young offenders in the states 

and territories. These schemes usually involve a two-tiered system of diversion—

cautioning and conferencing. There are two levels of cautions in Australia—informal 

cautions (which are called ‗warnings‘ in some states and territories)
2050

 and formal 

cautions.
2051

 Formal cautions are available in all states and territories, while informal 

cautions are available everywhere except the ACT. 

27.69 The process of conferencing involves a meeting between a young person (who 

has admitted to the offence), that person‘s family or supporters, the victim, the police, 

and the conference convenor. The purpose of the meeting is to discuss the offence, its 

impact, and the outcome (in the form of an undertaking that the offender is expected to 

make).
2052

 There are differences between jurisdictions in the legislative framework, the 

kinds of offences that may be referred to conferences, the extent of the conferencing 

process, the range of conference outcomes, and the organisational placement or 

administration of the conferencing process.
2053
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27.70 It has been said that diversion of young offenders from the criminal justice 

system is ‗the optimal response to the problem of juvenile crime‘.
2054

 The merits of 

diversion of young offenders include: avoiding the risk of trapping young people with 

a previously good record in a pattern of offending behaviour; accommodating the 

vulnerabilities of young offenders and lessening the punitive nature of the criminal 

justice system; allowing the identification of family, behavioural and health problems 

that may have contributed to the offending behaviour; helping to address the causes of 

the offending behaviour as well as its consequences; and potential saving of law 

enforcement resources.
2055

 

27.71 It is unclear whether some of the state and territory diversionary options are 

available to young federal offenders. This issue was raised in the ALRC and HREOC 

inquiry into children in the legal process (ALRC 84), and again in consultations in this 

inquiry.
2056

 Section 20C of the Crimes Act refers to a child or young person being 

‗tried, punished or otherwise dealt with‘, which might be broad enough to include pre-

court diversionary options. On the other hand, s 20C applies only to a child or young 

person who has been ‗charged with or convicted of a federal offence‘, which may be 

interpreted as excluding a young person who has been accused of, but not yet charged 

with, a federal offence. 

27.72 In addition, in some jurisdictions the court has the power to refer a young person 

to a diversionary process instead of dealing with the charge in court.
2057

 This creates 

difficulties in federal criminal matters because of the constitutional requirement that 

federal judicial power cannot be exercised by a non-judicial body.
2058

 This 

constitutional problem does not arise if the court refers the young person to a 

diversionary process, but final determination of the matter is left in the hands of the 

court. 

ALRC’s views 

27.73 The ALRC is of the view that state and territory diversionary options should be 

available to young federal offenders. This would be consistent with the internationally 

accepted principle that diversion of young offenders should be considered wherever 

appropriate and desirable.
2059

 

27.74 In order to avoid the constitutional difficulty concerning pre-court diversion, 

federal sentencing legislation should provide that, where a court refers a young person 

who is accused of, has pleaded guilty to, or has been convicted of a federal offence to a 

state or territory diversionary process, the outcome of the process must be reported 

back to the court and should be taken into consideration in determining the appropriate 

sentence for the young person. 
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Transfer to adult prison 

27.75 State and territory legislation differs on the age at which a person sentenced to 

detention in a juvenile facility can or must be transferred to an adult prison. Some 

states allow transfer of a young person to an adult prison from age 16 for behavioural 

reasons.
2060

 Queensland also allows the transfer of 17 year olds to adult prisons in 

particular circumstances, provided the detainee has previously been held in custody in 

prison or has been sentenced to imprisonment.
2061

 The Northern Territory requires the 

transfer of detainees to an adult prison at age 18.
2062

 There is no specified age for 

transfer in Tasmania or the ACT. However, in many cases a young person sentenced in 

the ACT to custodial detention will serve the period of detention in another state and is 

subject to the rules governing detention in that state. 

27.76 Under art 37(c) of CROC, ‗every child deprived of liberty shall be separated 

from adults unless it is considered in the child‘s best interest not to do so‘.
2063

 Australia 

has entered a reservation to art 37(c). ALRC 84 observed that Australia‘s reservation 

was based on real difficulties—having regard to Australia‘s physical size and 

population distribution—in ensuring separation of young offenders and adult offenders, 

while enabling young offenders to maintain contact with their families.
2064

 

27.77 It has been said that the transfer of a young person serving a sentence of 

detention to an adult prison at the age of 18 is in accordance with CROC because it 

ensures the separation of detainees who are now adults from younger detainees who 

are not.
2065

 On the other hand, there is an argument that where a person‘s conduct in a 

juvenile detention facility poses a significant risk to the safety and welfare of other 

detainees or staff of the facility, there should be a mechanism for the transfer to an 

adult prison even if the person is not yet 18 years old. 

27.78 ALRC 84 expressed serious concerns about the placement of 16 and 17 year 

olds in adult prisons. It was said that placing young offenders in an adult prison does 

little to meet the rehabilitative aims of juvenile justice, especially as contact with adult 

offenders might further criminalise young offenders. ALRC 84 also pointed out that 

the risk of criminalisation might be further increased where there were inadequate 

facilities and programs to deal with young people.
2066

 

27.79 As noted in ALRC 84, there are no agreed national standards for the observance 

of natural justice in relation to the decision to transfer young offenders to adult 

prisons.
2067

 The joint inquiry recommended that no child under the age of 18 be placed 

in an adult prison unless a court decides that it is in the best interests of the child to do 

so, and that state and territory parliaments should amend their laws accordingly.
2068

 

This recommendation has not been implemented. 

27.80 The ALRC remains of the view that placing 16 or 17 year olds in adult prisons 

raises serious concerns. Consistently with art 37(c) of CROC, federal legislation should 

provide that a young federal offender sentenced to detention in a state or territory 
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juvenile facility should not be transferred to an adult prison until the age of 18, except 

where a court determines that it is in the best interests of the offender to do so. 

Effect of attaining 18 years of age 

27.81 There are significant differences among the states and territories in defining the 

age and circumstances in which a person, despite having been a ‗child‘ at the time of 

the offence, will be treated as an adult for the purposes of trial or sentencing. In some 

jurisdictions this age is 18 years;
2069

 in New South Wales it is 21 years for an offence 

that is not a serious children‘s indictable offence;
2070

 in Victoria it is 19 years.
2071

 

Depending on the jurisdiction, reaching the relevant age has the consequence that the 

person either is dealt with in the children‘s court but sentenced as an adult,
2072

 or is 

dealt with and sentenced in an adult court as an adult.
2073

 The event that triggers this 

change also varies, but it is usually the age of the person at the time of being charged 

with an offence,
2074

 at the time of the first court appearance,
2075

 or at the time of 

commencement of proceedings.
2076

 

27.82 There is no specified age of this kind in South Australia or Tasmania, so that a 

person who was a child at the time of the offence will be dealt with and sentenced as a 

child, regardless of his or her age when charged, brought before the court, or 

sentenced. However, in Tasmania, where a person was a youth at the time of the 

offence but is aged 19 years or more at the time of commencement of proceedings, any 

term of detention imposed by the court is to be served as a term of imprisonment in an 

adult prison.
2077

 

27.83 To ensure that a young person who has reached the age of 18 years at the time of 

sentencing is not sentenced to a juvenile detention facility, one option is for federal 

sentencing legislation to provide that a young person who has reached a certain age at 

the time of sentencing is to be dealt with as an adult. The age that currently applies in 

most states and territories is 18 years. 

27.84 A second option is for federal sentencing legislation to provide that a young 

person who has reached the age of 18 at the time of sentencing should be dealt with 

and sentenced as a young person, but that any sentence of detention is to be served in 

an adult prison. 

ALRC’s views 

27.85 A person who has committed a crime as a young person should generally be 

dealt with in accordance with juvenile justice principles and sentenced as a young 

person. However, in line with the international standards requiring the separation of 

young detainees from adults, the ALRC considers that where a young person has 

reached the age of 18 years at the time of sentencing, any sentence of detention should 

be served as a sentence of imprisonment in an adult prison. 
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27.86 The ALRC does not consider that a person who has committed a federal offence 

as a young person should be dealt with as an adult merely because they have reached 

the age of 18 years at the time of being charged or sentenced. As noted above, the age 

at which young offenders are treated as adults for the purposes of trial or sentencing 

varies across jurisdictions. Adopting 18 years as the age by which a young federal 

offender is to be sentenced as an adult would provide consistency, but it would also 

mean that young federal offenders would be dealt with as adults at an earlier age than 

is currently the case in some jurisdictions. 

Proposal 27–1 Young federal offenders should continue to be dealt with 

within the juvenile justice system of the relevant state or territory but federal 

sentencing legislation should establish minimum standards for the sentencing, 

administration and release of young federal offenders. These standards should 

include the following: 

(a) ‗young person‘ should be defined as a person who is at least 10 years but 

not yet 18 years old at the time the offence was committed; 

(b) when determining the sentence of a young federal offender who is being 

sentenced as a young person, the court is to apply the purposes, principles 

and factors stated in the juvenile justice legislation of the relevant state or 

territory, together with the following principles, which should be set out 

in federal sentencing legislation: 

 (i) the best interests of the young person shall be a primary 

consideration; and 

 (ii) detention should be used as a measure of last resort, and only for 

the shortest appropriate period; 

(c) subject to paragraph (d), where a young person is accused of a federal 

offence, the matter must be heard and determined in a children‘s court 

and the young person must be sentenced as a young person if found guilty 

of the offence, in accordance with the relevant state or territory juvenile 

justice legislation; 

(d) where a young person is accused of a federal offence, and subject to s 80 

of the Australian Constitution, the matter may be heard and determined in 

a children‘s court or in an adult court, in accordance with the laws of the 

relevant state or territory, in the following cases: 

 (i) where state or territory law allows a young person to elect to have 

an offence heard by a jury in circumstances that would require 

committal to an adult court; or 
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 (ii) where state or territory law requires a young person charged jointly 

with an adult to be tried in an adult court; or 

 (iii) where the young person is accused of a federal offence that is 

punishable by imprisonment of 14 years or more (a ‗serious federal 

offence‘). 

 However, where the matter is heard in an adult court, the young person 

must be sentenced as a young person if found guilty of the offence, in 

accordance with the relevant state or territory juvenile justice legislation; 

(e) a young federal offender should have the opportunity for legal 

representation in all sentencing proceedings. In the absence of legal 

representation, the court should adjourn the proceedings unless the 

offender has refused or failed to exercise the right to legal representation 

in circumstances where the offender fully understands the right and the 

consequences of not exercising it; 

(f) the publication of a report of proceedings involving a young person who 

is charged with, found guilty of, or has pleaded guilty to, a federal 

offence should be prohibited where the details would lead to 

identification of the young person; 

(g) the sentence imposed on a young federal offender should be no more 

severe than the sentence that would have been imposed if he or she were 

an adult; 

(h) where a court, exercising powers conferred by state or territory 

legislation, refers to a diversionary process any young person who is 

charged with, found guilty of, or has pleaded guilty to, a federal offence, 

the outcome of the process must be reported back to the court and the 

court is to finalise the matter after taking into consideration the outcome 

of the diversionary process; 

(i) a young federal offender sentenced to detention in a juvenile facility must 

not be transferred to an adult prison until he or she is at least 18 years of 

age, unless a court determines that it is in the best interests of the young 

person to do so; and 
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(j) where a federal offence is committed by a person who was not yet 18 

years old at the time of the commission of the offence but is 18 years or 

more at the time of sentencing, the court must proceed to sentence the 

person as a young person in accordance with the relevant state or territory 

juvenile justice legislation, except that any sentence imposing a term of 

detention shall be served as a term of imprisonment. 

Specified adult provisions to apply to young federal offenders 

27.87 In addition to the introduction of federal minimum standards for young federal 

offenders, a number of proposals made elsewhere in this Discussion Paper in relation 

to adult offenders should also be applied to young federal offenders. The areas of 

particular concern include: 

 the prohibition of certain sentencing options (Chapter 7); 

 giving credit for time spent in pre-sentence custody or detention (Chapter 10); 

 the right to be present in sentencing proceedings (Chapter 13); 

 an offender‘s understanding of sentencing proceedings and sentencing orders 

(Chapter 13); 

 the use of victim impact statements and pre-sentence reports (Chapter 14); 

 provisions dealing with an accused with a mental illness or intellectual disability 

(Chapter 28); and 

 facilitating access by federal offenders to state or territory drug courts 

(Chapter 29). 

27.88 One reason for extending these proposals to young federal offenders is that 

young people should have no lesser protection than adults who are alleged to have 

committed a federal offence. In practice, some of these protections are not available to 

the same extent across jurisdictions. 

27.89 One example is the right of a child to be present, to be heard, and to participate 

in proceedings.
2078

 Many state and territory provisions are limited to requiring the court 

to ensure the young person has an understanding of the nature and purpose of the 

proceedings,
2079

 with a focus on the allegations being made and the facts that must be 

proved in a case.
2080

 Some jurisdictions require the court to explain the orders made by 

the court.
2081

 While CROC focuses on participation of young people in proceedings 

affecting them, only a few jurisdictions specify the need to enable the young person to 
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participate in criminal proceedings generally,
2082

 and none refers specifically to 

participation in the sentencing process. 

27.90 An example of a protection that is available to a different extent in each state 

and territory is the ordering of pre-sentence reports.
2083

 Although there are provisions 

for the preparation and use of pre-sentence reports in all states and territories, the 

circumstances in which they must be made, their form and content, and the procedure 

for their consideration, vary across jurisdictions.
2084

 

27.91 Another reason for extending specific proposals to young federal offenders is 

that the principles that underlie these proposals are widely accepted and reflected in 

international instruments relating both to adults and to young people. In particular, the 

following propositions reflect internationally accepted principles in sentencing: 

 the prohibition against capital punishment and other forms of cruel, inhuman or 

degrading punishment;
2085

 

 the right to the assistance of an interpreter;
2086

 

 the right to be present, to be heard, and to participate in proceedings;
2087

 

 the right to be provided with the reasons for a sentence of detention;
2088

 

 the requirement that, except for minor offences, authorities are to consider pre-

sentence reports prior to sentencing;
2089

 

 the requirement that various alternatives to institutionalisation should be made 

available to the greatest extent possible;
2090

 and 

 the right of an offender who is suffering from a mental illness to be treated in a 

specialised institution and receive all necessary treatment and assistance.
2091

 

Proposal 27–2 Federal sentencing legislation should require that the 

following protective provisions applicable to adult federal offenders be applied 

to young federal offenders, namely, provisions: 

(a) prohibiting certain sentencing options, including capital punishment, 

corporal punishment, imprisonment with hard labour, and any other form 

of cruel, inhuman or degrading punishment (see Proposal 7–14); 
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(b) requiring the court to take into account time spent in pre-sentence custody 

or detention (see Proposals 10–2 and 10–3); 

(c) requiring attendance of the offender during sentencing proceedings (see 

Proposal 13–1); 

(d) requiring the court to give an explanation of the sentence and a copy of 

the sentencing order to the offender (see Proposals 13–3, 13–4 and 13–5); 

(e) governing the use of victim impact statements and pre-sentence reports 

(see Proposals 14–1 and 14–2); 

(f) requiring the court to state its reasons for the sentence (see Proposal 19–

1); 

(g) dealing with an accused with a mental illness or intellectual disability (see 

Proposals 28–1, 28–2, and 28–4 to 28–15); 

(h) requiring a suitably qualified interpreter, where necessary, in all 

proceedings related to sentencing (see Proposal 29–3); and 

(i) facilitating access to drug courts, where they are available for young 

offenders (see Proposal 29–4). 

National best practice guidelines for sentencing young 

offenders 

27.92 ALRC 84 recommended that national standards for juvenile justice be 

developed by the proposed federal Office for Children, in consultation with the 

relevant state and territory authorities, the legal profession, community groups, peak 

bodies such as juvenile justice advisory councils, and young people.
2092

 The national 

standards were to include: principles for sentencing young offenders; provision for a 

wide range of sentencing options with clearer and more appropriate hierarchies based 

on minimum appropriate intervention by the formal justice system; minimum standards 

on the use of pre-sentence reports; and formal documentation of completion of non-

custodial sentencing orders.
2093

 

27.93 The development of national standards would eliminate much inconsistency 

across jurisdictions, while allowing for developments based on local needs. However, 

the proposed Office for Children has not been established and the recommended 

national standards have not been developed. 
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27.94 The Australasian Juvenile Justice Administrators (AJJA) is the national body 

responsible for overseeing the administration of juvenile justice. Its Standards for 

Juvenile Custodial Facilities deal with service standards for juvenile custodial facilities 

and are based on international obligations.
2094

 The Standards cover 11 major areas: 

basic entitlements of juveniles, including an abuse-free environment and regard to age 

and gender; rights of expression; screening, assessment, orientation and induction; 

personal and social development, including offenders programs and counselling 

services; communication with family and interaction with the community; access to 

health care, including mental health services and alcohol and drugs services; behaviour 

management; security and safety; building design and maintenance; human resources; 

and commitment to quality, supportive leadership and ethical conduct. The Standards 

are intended to be implemented by way of locally developed internal processes, in 

preparation for formal accreditation.
2095

 

27.95 The ALRC considers that there is a need for greater consistency in the treatment 

of young offenders and for better compliance with international norms. One way to 

facilitate this is by the development of national best practice guidelines for juvenile 

justice, including guidelines in relation to the sentencing of young people. In the 

ALRC‘s view, the AJJA, in consultation with the proposed Office for the Management 

of Federal Offenders (OMFO), would be best suited to undertake the development of 

these guidelines. 

Proposal 27–3 Until such time as a federal Office for Children is 

established, the Australasian Juvenile Justice Administrators, in consultation 

with the proposed Office for the Management of Federal Offenders, should 

develop national best practice guidelines for juvenile justice, including 

guidelines relating to the sentencing of young people. 

Monitoring of young federal offenders 

27.96 Young federal offenders tend to be an invisible class of federal offenders 

because they are relatively few in number and the current arrangements rely heavily on 

the juvenile justice systems of the states and territories. For example, the Attorney-

General‘s Department traditionally has not collected data on young federal offenders. 

27.97 Submissions and consultations suggested that there is insufficient knowledge 

about the current practices and issues surrounding sentencing, administration and 

release of young federal offenders. It is clear that there is a strong need for better data 

collection in this area; for better data sharing among government agencies; and for 

better analysis of data collected, with a view to informing practice and policy 

development. 
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27.98 In Chapter 22 the ALRC proposes that a new Office for the Management of 

Federal Offenders be established, with a wide range of monitoring functions in respect 

of federal offenders. In order to emphasise the importance of this area, the OMFO 

should be specifically charged with monitoring and reporting on young federal 

offenders, including by: maintaining information about these offenders; monitoring 

compliance with the Standards for Juvenile Custodial Facilities; liaising with states 

and territories about these Standards; providing policy advice to the Australian 

Government on these offenders; participating as a full member of the AJJA; and 

liaising with states and territories in relation to these offenders. Liaison should include 

contact with the relevant juvenile justice departments in the various jurisdictions. 

Proposal 27–4 The proposed Office for the Management of Federal 

Offenders should monitor and report on young federal offenders. The functions 

of the Office should include: 

(a) maintaining information on young federal offenders as part of an up-to-

date case management database in relation to all federal offenders; 

(b) monitoring compliance with the Standards for Juvenile Custodial 

Facilities in relation to young federal offenders, and liaising with the 

states and territories in relation to those Standards; 

(c) providing policy advice to the Australian Government in relation to 

young federal offenders and relevant aspects of the federal criminal 

justice system; 

(d) participating as a full member of the Australasian Juvenile Justice 

Administrators; and 

(e) liaising with the states and territories, including the relevant juvenile 

justice departments, in relation to young federal offenders. 
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Introduction 

What concerns arise in relation to the operation of the provisions of Part IB of 

the Crimes Act 1914 (Cth) dealing with mental health or intellectual disability? 

In particular, do any concerns arise in relation to: (a) fitness to be tried; (b) the 

options available for sentencing or the making of alternative orders (including 

the detention of persons acquitted because of mental illness); or (c) the 

interaction of federal, state and territory laws in this area? How might these 

concerns be addressed? [IP 29, Q 14–1] 

28.1 Divisions 6 to 9 of Part IB of the Crimes Act 1914 (Cth) deal with the 

prosecution and disposition of persons with a mental illness or intellectual disability. 

Division 6 outlines the consequences that flow from a person being found unfit to be 

tried. Division 7 contains the procedure for acquittal because of mental illness. 

Division 8 sets out a summary disposition procedure for persons with a mental illness 

or intellectual disability. Division 9 sets out the various sentencing alternatives for 

persons with a mental illness or intellectual disability. 

28.2 Consultations and submissions raised a number of issues in relation to 

Divisions 6 to 8 of Part IB. The ALRC has concluded that these issues should be dealt 

with as part of a comprehensive inquiry into mental illness and intellectually disability 

within the federal criminal justice system. This chapter considers Division 9 of Part IB 

and issues related to the sentencing, administration and release of federal offenders 

with a mental illness or intellectual disability. 

28.3 Mental and intellectual impairments other than mental illness and intellectual 

disability (including severe personality disorder and acquired brain injury) also raise 

significant issues in the context of the criminal justice system. The ALRC has not 

considered these issues in this chapter. However, the ALRC believes that issues related 

to these impairments should be investigated as part of the comprehensive inquiry that 

is proposed below. 

28.4 Mentally ill and intellectually disabled persons are disproportionately 

represented within Australian state and territory criminal justice systems.
2096

 However, 

it is not known how many federal offenders have a mental illness or intellectual 

disability. Data provided by the Commonwealth Director of Public Prosecutions 

(CDPP) suggests that during the five years from 1999–2000 to 2003–04, 56 defendants 

have successfully applied to have their matter dealt with under Divisions 6 to 9 of 

Part IB of the Crimes Act.
2097

 However, these figures do not include federal offenders 

with a mental illness or intellectual disability who have been sentenced or dealt with 

under provisions other than Divisions 6 to 9 of Part IB. 
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The need for a comprehensive inquiry 

Background 

28.5 In 1988, ALRC 44 recommended a number of reforms in relation to the 

sentencing of federal offenders with a mental illness or intellectual disability. 

However, the ALRC noted that these recommendations were only a ‗stop-gap measure‘ 

until comprehensive reforms were implemented.
2098

 ALRC 44 concluded that the 

interaction of mentally ill and intellectually disabled offenders with the criminal justice 

system as a whole, not with just one component of it, needed to be considered and a 

comprehensive response developed. The ALRC recommended that it should be given a 

separate reference covering all issues concerning the mentally ill and intellectually 

disabled in the criminal justice system. 

28.6 In the intervening years, a number of law reform commissions, parliamentary 

committees and ad hoc review bodies have considered issues related to persons with a 

mental illness or intellectual disability within the criminal justice system.
2099

 These 

inquiries have described the disadvantage experienced by persons with a mental illness 

or intellectual disability in the criminal justice system. A significant finding of such 

inquiries is that mentally ill people detained by the criminal justice system are 

frequently denied the health care and human rights protections to which they are 

entitled.
2100

 

Issues and problems 

28.7 There has never been a full review of issues concerning the mentally ill and 

intellectually disabled within the federal criminal justice system. Inquiries into persons 

with a mental illness or intellectual disability and the criminal justice system have been 

limited to discrete issues, or have focused on state and territory criminal justice 

systems. In particular, the ALRC‘s recommendation for a comprehensive review has 

not been implemented. 

28.8 Consultations and submissions to the current inquiry identified a number of 

important issues that extend beyond Part IB of the Crimes Act. These include the 

criminalisation of persons with a mental illness or intellectual disability; service 

provision; criminal responsibility and defences; the provision of involuntary treatment; 

legal professional conduct rules; prison conditions; and access to social security 

benefits.
2101

 

28.9 Consultations and submissions were particularly critical of Divisions 6 to 8 of 

Part IB.
2102

 Stakeholders commented on the general lack of interaction between these 

provisions and state and territory legislation. Some suggested that the provisions offend 

international standards. A number questioned the need for the Crimes Act provisions 

and argued that the relevant state or territory provisions should apply to federal 

offenders, while others stated that a comprehensive federal scheme should be 

established.
2103
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28.10 Division 6 outlines the consequences that flow from a person being found unfit 

to be tried. Issues raised in relation to these provisions included whether fitness to be 

tried should be determined by a specialist tribunal or a court; whether a person found 

unfit to be tried has the capacity to object to detention in a hospital for treatment; 

whether a person found unfit should be detained in prison; the absence of a procedure 

for determining guilt, leave from custody, and movement between custodial and non-

custodial orders; and whether the Attorney-General‘s Department (AGD) is the 

appropriate body to review a person‘s detention.
2104

 

28.11 Division 7 contains the procedure for acquittal because of mental illness. 

Stakeholders questioned whether Part IB should provide for the consequences that flow 

from an acquittal because of ‗mental impairment‘ (as opposed to ‗mental illness‘), and 

for the detention in prison of persons acquitted on the grounds of mental illness. They 

also noted the lack of provision for the circumstances of the offence to be considered 

by a court when setting a period of detention; and the lack of a procedure for 

determining guilt, leave from custody, and movement between custodial and non-

custodial orders.
2105

 

28.12 Division 8 sets out a summary disposition procedure for persons with a mental 

illness or intellectual disability. Consultations and submissions noted that it is unclear 

how the provisions operate when state and territory legislation provides a procedure for 

determining fitness to be tried in summary matters. Stakeholders noted that orders 

made under the Division cannot be enforced and that the requirement to comply with 

conditions for three years is unduly onerous. It was also said that the requirement that a 

person suffer ‗from a mental illness within the meaning of the civil law of the State or 

Territory‘ could preclude many people with a mental illness from being dealt with 

under these provisions.
2106

 

ALRC’s views 

28.13 The Terms of Reference require the ALRC to inquire into, and report on, 

whether Part IB of the Crimes Act is an appropriate, effective and efficient mechanism 

for the sentencing, imprisonment, administration and release of federal offenders. 

Divisions 6 to 8 of Part IB deal with stages of the criminal justice process that precede 

sentencing, imprisonment, administration and release. The ALRC has therefore 

concluded that consideration of these issues falls outside the Terms of Reference. 

28.14 However, as noted in ALRC 44, the distinction between pre-sentence and post-

sentence stages is artificial when considering the appropriate way to deal with persons 

with a mental illness or intellectual disability. Developing reform in relation to these 

offenders at the sentencing stage can only lead to piecemeal reform.
2107

 

28.15 In light of the scope of the current inquiry, the limited consideration that has 

been given to persons with a mental illness or intellectual disability in the federal 
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criminal justice system, the findings of other inquiries in relation to these offenders in 

state and territory criminal justice systems, and the important issues raised in 

consultations and submissions about stages of the federal criminal justice system that 

precede sentencing, the ALRC has concluded that a full-scale inquiry is required. The 

ALRC affirms the recommendation in ALRC 44 that the interaction of mentally ill and 

intellectually disabled offenders with the criminal justice system as a whole needs to be 

considered. 

Proposal 28–1 The Australian Government should initiate an inquiry into 

issues concerning the mentally ill and the intellectually disabled in the federal 

criminal justice system. 

Preliminary issues 

Definitions 

Background 

28.16 Various provisions in Division 9 of Part IB of the Crimes Act relate to offenders 

with a ‗mental illness within the meaning of the civil law of that State or Territory‘ or 

an ‗intellectual disability‘. 

28.17 A court must be satisfied that a person is suffering from a ‗mental illness within 

the meaning of the civil law of that State or Territory‘ before it can make a hospital 

order or a psychiatric probation order.
2108

 Section 20BW provides that a court must be 

satisfied that a person is suffering from an ‗intellectual disability‘ before it can make a 

program probation order. ‗Intellectual disability‘ is not defined in the Crimes Act. State 

and territory legislation defines these terms in different ways.
2109

 

Issues and problems 

28.18 Consultations and submissions noted that many of the provisions in Divisions 6 

to 9 of Part IB are confusing and left ‗at large‘ because ‗mental illness‘ and 

‗intellectual disability‘ are not defined.
2110

 

28.19 Stakeholders emphasised that federal sentencing legislation should distinguish 

between ‗mental illness‘ and ‗intellectual disability‘.
2111

 In the majority of cases, 

intellectual disability is a permanent condition. Although mental illness can be 

permanent, many people can recover fully from some forms of mental illness. In other 

cases mental illness may be episodic. This difference is significant in the criminal law 

context because, for example, a person with a mental illness may, at some stages of his 

or her life, be fit to be tried for an offence. However, a person with a severe intellectual 

disability may never have the capacity to be tried. 

28.20 Some submissions also noted that the application of the state and territory civil 

law test for ‗mental illness‘ could operate unfairly and result in federal offenders being 
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treated differently across jurisdictions.
2112

 For example, mental health legislation in 

South Australia defines ‗mental illness‘ as ‗any illness or disorder of the mind‘,
2113

 

whereas New South Wales legislation provides a more restrictive definition.
2114

 

28.21 One significant issue is that ‗mental illness within the meaning of the civil law 

of that State or Territory‘ and ‗intellectual disability‘ are used in different contexts in 

Part IB. For example, ‗intellectual disability‘ may be relevant when a court is making 

an order under Division 9, or when making an order in relation to fitness to be tried 

under Division 6.
2115

 

28.22 Another issue is the interaction between federal law and state and territory laws 

dealing with such persons. A person accused of a federal offence will need to satisfy 

criteria under state and territory legislation before it can be determined whether the 

person can or must be admitted for treatment of a mental illness, or whether the person 

is eligible to receive other services provided by state and territory authorities.
2116

 

28.23 A further issue is whether definitions of these terms should provide for the 

possibility that mental illness, intellectual disability and substance abuse may co-exist. 

A number of submissions noted the prevalence of ‗dual diagnosis‘ in offender 

populations. Dual diagnosis refers to a coexisting diagnosis of mental illness and 

intellectual disability, or mental illness and substance abuse, or intellectual disability 

and substance abuse.
2117

 

28.24 Submissions suggested that diagnostic criteria and broad definitions of 

symptoms should not be used to define these terms.
2118

 The Victorian Law Reform 

Commission has stated that tools such as the Diagnostic and Statistical Manual of 

Mental Disorders (DSM IV) are not designed to be used in the legal context and that 

such diagnostic tools evolve and change over time.
2119

 

ALRC’s views 

28.25 It is the ALRC‘s view that federal sentencing legislation should define the terms 

‗mental illness‘ and ‗intellectual disability‘. In particular, the definition of ‗mental 

illness‘ should not rely on the application of state and territory civil law tests. The 

operation of various provisions of federal sentencing legislation would be clarified and 

uniformity of treatment of offenders with these impairments would be more readily 

achieved if these terms were clearly defined in federal legislation.
2120

 

28.26 In defining ‗mental illness‘ and ‗intellectual disability‘, account should be taken 

of the different contexts in which the terms are used. For example, the definitions need 

to take account of the fact that in some circumstances persons with these impairments 

should be diverted from the criminal justice system, but also that these conditions may 

be relevant when a court is sentencing or making an order in relation to an offender 

with a mental illness or intellectual disability. 
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28.27 The ALRC has also concluded that the terms should be defined taking into 

account the possibility that mental illness, intellectual disability and substance abuse 

may co-exist. A number of reviews have noted the prevalence of dual diagnosis in 

offender populations.
2121

 Dual diagnosis will be relevant when a court is determining 

the type of sentence or order to impose on an offender. Such offenders may require 

more than one type of treatment, rehabilitation program or other services. 

28.28 The ALRC endorses the view expressed in submissions that diagnostic criteria 

should not be used to define these terms. The Diagnostic and Statistical Manual of 

Mental Disorders (DSM IV) states that it is not designed to be used in legal 

contexts.
2122

 Further, definitions that rely on diagnostic criteria are likely to become out 

of date as a result of developments in the fields of psychiatry and psychology. 

28.29 Consideration will also need to be given to the difference between the 

appropriate definitions in civil and criminal contexts. The application of the state and 

territory civil law test for ‗mental illness‘ may unfairly preclude many people with 

mental illness from the benefit of the special procedures in Part IB. In New South 

Wales, for example, the criminal law test is less restrictive than the civil law test, 

allowing a greater number of defendants in criminal matters to be dealt with under the 

special procedures in the Mental Health (Criminal Procedure) Act 1990 (NSW).
2123

 

Proposal 28–2 Federal sentencing legislation should define the terms 

‗mental illness‘ and ‗intellectual disability‘. In defining these terms, account 

should be taken of: 

(a) the different contexts in which the terms are used; 

(b) the interaction between federal law and state and territory laws dealing 

with such persons; 

(c) the possibility that mental illness, intellectual disability and substance 

abuse may co-exist; 

(d) the potential difference between criteria used for clinical diagnosis and 

those appropriate for forensic purposes; and 

(e) the difference between the appropriate definitions in civil and criminal 

contexts. 

Location of provisions 

28.30 One threshold issue is the location of Divisions 6 to 9 of Part IB of the Crimes 

Act. Part IB deals primarily with the sentencing and imprisonment of federal offenders. 
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However, Divisions 6 to 8 of Part IB deal with stages of the criminal justice process 

that precede sentencing. 

28.31 In Chapter 2 the ALRC proposes that federal sentencing legislation should be 

redrafted to make its structure clearer and more logical. In particular, the order of 

provisions should reflect the chronology of stages in the criminal justice process. 

Consistent with that view, the ALRC has concluded that those provisions relating to 

stages of the criminal justice process that precede sentencing should remain in the 

Crimes Act. However, provisions relating to the sentencing alternatives for persons 

suffering from a mental illness or intellectual disability should be located in federal 

sentencing legislation. 

Proposal 28–3 Provisions relating to fitness to be tried, acquittal due to 

mental illness, and summary disposition of persons suffering from a mental 

illness or intellectual disability should remain in the Crimes Act 1914 (Cth). 

Provisions relating to sentencing alternatives for persons suffering from a 

mental illness or intellectual disability should be relocated to federal sentencing 

legislation. 

Diversion from the criminal justice system 

28.32 A number of submissions stated that people with a mental illness or intellectual 

disability should be supported, protected and diverted from the criminal justice system 

into appropriate services that meet their needs.
2124

 

28.33 The main methods of pre-sentence diversion under Part IB are the fitness to be 

tried procedures under Division 6, acquittal because of mental illness under Division 7 

and the summary disposition procedures under Division 8. 

28.34 Another method of diversion is a court diversionary scheme, such as the 

Magistrates Court Diversion Program (MCDP) in South Australia. Under the MCDP a 

court can adjourn proceedings to allow an offender with a mental illness, intellectual 

disability, personality disorder, acquired brain injury or neurological disorder to 

voluntarily address his or her mental health or disability needs and offending behaviour 

in the community. The MCDP is open to offenders who have committed a summary 

offence and certain minor indictable offences. Eligible participants are assigned a 

Liaison Officer who supports and advises participants and service providers, and liaises 

with them in regard to service provision and the participant‘s progress. At the final 

hearing, the magistrate makes a determination taking into account the participant‘s 

involvement in the MCDP.
2125

 



542 Sentencing of Federal Offenders  

28.35 The MCDP and other state and territory court diversionary schemes have been 

successful in diverting persons with a mental illness or intellectual disability away 

from the criminal justice system and into appropriate treatment and care. For example, 

after one year of operation the New South Wales Court Liaison Service screened 800 

people, of which 64 per cent had a serious mental illness and 50 per cent of these were 

diverted into community or inpatient mental health services.
2126

 

28.36 In Chapter 7 the ALRC proposes that federal sentencing legislation should 

enable a judicial officer to defer the sentencing of a federal offender for up to 

12 months. This order would authorise a court to adjourn proceedings to allow an 

offender to voluntarily address his or her condition and offending behaviour using a 

similar process to the MCDP. 

28.37 However, court diversionary schemes can be resource intensive. Later in this 

chapter the ALRC proposes that the Australian Government work with state and 

territory governments to improve service provision to federal offenders. These services 

should include court diversionary schemes, programs and accommodation in the 

community that are appropriate to offenders with a mental illness or intellectual 

disability. A number of successful diversionary schemes have been developed in the 

United States. These schemes may provide an appropriate model for diversionary 

schemes in Australia.
2127

 

28.38 Another method of diversion is drug court programs, which are discussed in 

Chapter 29. However, offenders with a mental illness or intellectual disability are 

excluded from some of these programs. For example, to be eligible for the New South 

Wales Drug Court program the ‗person must not be suffering from any mental 

condition that could prevent or restrict the person‘s active participation in a program 

under the Act‘.
2128

 The ALRC is interested in hearing views about how such programs 

may be adapted for federal offenders with a dual diagnosis that includes substance 

abuse. 

Sentencing factors 

Background 

28.39 In Chapter 6 the ALRC makes a number of proposals in relation to the factors a 

court must consider when sentencing a federal offender. This section discusses whether 

federal sentencing legislation should list additional factors that a court must consider 

when determining the sentence to be passed, or the order to be made,
2129

 in relation to a 

federal offender with a mental illness or intellectual disability. 

28.40 Section 16A(2)(m) of the Crimes Act provides that, in addition to any other 

matters, a court must take into account the ‗mental condition‘ of a federal offender 

when sentencing, or when making an order, in respect of him or her. The Crimes Act 

does not define ‗mental condition‘. The courts have considered a number of conditions 

under this factor.
2130
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28.41 Sentencing legislation in the ACT, South Australia and Queensland also lists 

‗mental condition‘ as a sentencing factor but does not define the term.
2131

 Northern 

Territory sentencing legislation refers to ‗intellectual capacity‘ and New South Wales 

legislation provides that the fact that ‗the offender was not fully aware of the 

consequences of his or her actions because of the offender‘s age or disability‘ is a 

mitigating factor in sentencing.
2132

 

Issues and problems 

28.42 The Intellectual Disability Rights Service (IDRS) noted that under s 3 of the 

Mental Health (Criminal Procedure) Act 1990 (NSW), ‗mental condition‘ is defined 

specifically to exclude both mental illness and developmental disability (a term that 

encompasses intellectual disability). It submitted that the definition under the state 

legislation and the lack of clarity in the federal Crimes Act leads to confusion and 

potentially to injustice.
2133

 

28.43 Another issue is whether the sentencing factors a court must consider when 

sentencing a federal offender should include that the offender is seeking treatment or 

participating in a program to deal with offending behaviour. A number of submissions 

emphasised that mental illness can be treated.
2134

 Stakeholders also noted that 

programs can be tailored to deal with the slow learning of people with an intellectual 

disability, and can result in a reduction in offending behaviour.
2135

 The Crimes Act 

1900 (ACT) includes as a sentencing factor, ‗whether the offender is voluntarily 

seeking treatment for any physical or mental condition that may have contributed to the 

commission of the offence‘.
2136

 

ALRC’s views 

28.44 The ALRC considers that federal sentencing legislation should provide that the 

factors to be considered in sentencing a federal offender should be amended to include 

‗mental illness‘ and ‗intellectual disability‘, in addition to ‗mental condition‘.
2137

 This 

is especially important given the established links between mental illness, intellectual 

disability and offending behaviour;
2138

 the increased recognition in case law of the 

relevance of these conditions in sentencing;
2139

 and the over-representation of persons 

with these conditions within Australian criminal justice systems. 

28.45 Courts generally accept that the fact that an offender is mentally ill or 

intellectually disabled, although not legally insane, may be considered in sentencing 

because it reduces the degree of blameworthiness that would otherwise attach to the 

offence, and therefore justifies a lesser punishment.
2140

 These impairments can also 

affect the weight to be accorded to general deterrence because an offender with a 

mental condition may not be considered to be ‗an appropriate medium for making an 

example to others‘.
2141

 The ALRC has not heard that courts are failing to consider 

mental illness or intellectual disability under s 16A(2)(m). However, the ALRC 
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believes that federal sentencing legislation would be clearer if it stated that ‗mental 

illness‘, ‗intellectual disability‘ and ‗mental condition‘ are factors to be considered 

when sentencing a federal offender, when they are relevant and known to the court. 

28.46 Federal sentencing legislation should also provide that, in addition to the 

sentencing factors set out in Chapter 6, a court must consider whether the offender is 

voluntarily seeking treatment or is undertaking a behaviour intervention program to 

address any physical condition, mental illness, intellectual disability or mental 

condition that may have contributed to the commission of the offence, where that 

factor is relevant and known. Offenders should be encouraged to voluntarily address 

conditions and disabilities that may have contributed to the commission of the offence. 

If a person is already receiving and responding to a program or treatment it may be that 

the period of time required for rehabilitation is lessened, justifying a shorter sentence 

or less severe sentencing option. This will be particularly relevant when a court defers 

a sentence to allow a federal offender to voluntarily address his or her impairment and 

offending behaviour. 

Proposal 28–4 Federal sentencing legislation should be amended to provide 

that the factors to be considered in sentencing a federal offender include: 

(a) ‗mental illness‘ and ‗intellectual disability‘ in addition to ‗mental 

condition‘; and 

(b) that the offender is voluntarily seeking treatment or is undertaking a 

behaviour intervention program to address any physical condition, mental 

illness, intellectual disability or mental condition that may have 

contributed to the commission of the offence. 

Existing sentencing options 

28.47 Division 9 of Part IB sets out sentencing alternatives for federal offenders with a 

mental illness or intellectual disability. The Division provides for three options—

hospital orders, psychiatric probation orders and program probation orders, each of 

which is made ‗without passing sentence on the person‘. 

28.48 The ALRC has considered adopting state and territory sentencing alternatives in 

relation to federal offenders with a mental illness or intellectual disability.
2142

 

However, it is the ALRC‘s view that existing sentencing alternatives under Division 9 

should be expanded and improved. 
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Hospital orders 

Background 

28.49 Under s 20BS(1) of the Crimes Act a court may make a hospital order in lieu of 

passing sentence on a federal offender who has been convicted on indictment of a 

federal offence. The order directs that the person be detained in a hospital for a 

specified period for the purpose of receiving certain treatment,
2143

 which is the 

principal purpose of the order.
2144

 Data provided by the CDPP suggests that in the five 

years from 1999–2000 to 2003–04 state and territory courts have not imposed a 

hospital order.
2145

 

28.50 Before making a hospital order the court must be satisfied that: the person is 

suffering from a mental illness within the meaning of the civil law of that state or 

territory; the illness contributed to the commission of the offence; appropriate 

treatment is available in a hospital; and the proposed treatment cannot be provided to 

the person other than as an inmate of a hospital. 

28.51 The order cannot be made unless the person would otherwise have been 

sentenced to a term of imprisonment and cannot exceed the period of imprisonment 

that would have been ordered. At any time while the hospital order is in force, the 

person detained or the CDPP may apply to the court to discharge it and replace it with 

another sentence that could have been imposed at the time the order was made. 

28.52 As part of the order, the court may also set a lesser period of detention during 

which the person is not eligible to be released from the hospital—much like a non-

parole period may be set in relation to period of imprisonment. If a lesser period has 

been set, the decision to release the person at the end of that period is made by the 

AGD on the advice of two duly qualified psychiatrists with experience in the diagnosis 

and treatment of mental illness. The order for release can be conditional and can be 

revoked. 

Issues and problems 

28.53 One issue for consideration is whether hospital orders should be available only 

for offenders who have been convicted of an indictable federal offence. Summary 

federal offences can attract a sentence of imprisonment for a period not exceeding 

12 months.
2146

 

28.54 Although the sentencing factors listed in s 16A(2) of the Crimes Act must be 

considered when making a hospital order, Division 9 is silent on what factors a court is 

to consider when setting a lesser period or when declining to set a lesser period. 

Further, Division 9 does not provide for a standard lesser period, although ALRC 44 

stated that the lesser period of the hospital order should end after completion of 70 per 

cent of the period ordered.
2147
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28.55 Another issue is the role of the Attorney-General in deciding whether an 

offender should be released at the end of the lesser period of the hospital order. It may 

be more appropriate for an independent body such as the proposed Federal Parole 

Board to make these decisions. 

ALRC’s views 

28.56 Federal sentencing legislation should continue to provide for hospital orders 

because they are an appropriate alternative to imprisonment for federal offenders with 

a mental illness. 

28.57 The ALRC has also concluded that federal offenders with a mental illness who 

have committed summary offences that are punishable by imprisonment should have 

access to treatment in a hospital as an alternative to imprisonment. To draw a 

distinction between summary and indictable offences in this context is artificial, given 

that such an offender will generally fulfil all other requirements of a hospital order. 

28.58 ALRC 44 commented that hospital orders should be equated with 

imprisonment.
2148

 In Chapter 9 the ALRC makes a number of proposals in relation to 

setting non-parole periods. It is the ALRC‘s view that the proposals in relation to the 

matters to be considered when fixing or declining to fix a non-parole period, the 

preclusion of non-parole periods for sentences less than 12 months, and the benchmark 

relative non-parole period, should apply when a court fixes or declines to fix a lesser 

period under a hospital order. 

28.59 It is the ALRC‘s view that the proposed Federal Parole Board, assisted by the 

reports of two duly qualified psychiatrists, is a more appropriate body than the AGD to 

make decisions in relation to the release of persons after the expiry of the lesser period. 

Decisions about the detention of a person with a mental illness or intellectual disability 

should be made by persons with expertise in the area. In Chapter 23 the ALRC 

proposes that the Federal Parole Board should include members with relevant expertise 

in the areas of psychology, psychiatry and social work. 
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Proposal 28–5 Federal sentencing legislation should provide that: 

(a)  hospital orders are available as a sentencing option when a person with a 

mental illness is convicted of either a summary federal offence 

punishable by imprisonment or an indictable federal offence; 

(b)   decisions in relation to the release from detention of persons subject to a 

hospital order are to be made by the proposed Federal Parole Board. The 

Board should consider the reports of two duly qualified psychiatrists in 

determining whether to release the person from detention, and on what 

conditions; and 

(c)  the reforms identified in Proposals 9–1, 9–2 and 9–3 also apply in relation 

to hospital orders. 

Probation orders 

Background 

28.60 Section 20BV of the Crimes Act provides that where a person is convicted of a 

federal offence and the court is satisfied that the person has a mental illness within the 

meaning of the civil law of that state or territory, the court may—without passing 

sentence—make an order that the person reside at, or attend, a specified hospital or 

other place for the purpose of receiving psychiatric treatment. This is known as a 

psychiatric probation order.
2149

 The court must also order that the person will be 

subject to supervision by a probation officer for a period not exceeding two years, and 

will be of good behaviour for such period as the court specifies, not exceeding five 

years.
2150

 Data provided by the CDPP indicates that courts have imposed seven 

psychiatric probation orders in the five years from 1999–2000 to 2003–04.
2151

 

28.61 Section 20BY provides that the court may—without passing sentence—make an 

order that a federal offender with an intellectual disability be released on condition that 

he or she undertake an education program or treatment specified in the order.
2152

 This 

is known as a program probation order and is subject to the same additional conditions 

as psychiatric probation orders.
2153

 Data provided by the CDPP indicates that in the 

five years from 1999–2000 to 2003–04 state and territory courts have not imposed a 

program probation order.
2154

 

28.62 Sections 20BW and 20BX set out the consequences of a breach of a psychiatric 

probation order or program probation order. If the person has, without reasonable 

excuse, failed to comply with the order, the court may: impose a pecuniary penalty not 

exceeding 10 penalty units; discharge the order and make an order for the conditional 
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release of the offender under s 20; revoke the order and deal with the person as if the 

order had not been made; or take no further action. 

Issues and problems 

28.63 Consultations and submissions did not address psychiatric probation orders. 

However, the IDRS noted that program probation orders have the potential to provide 

for the needs of offenders with an intellectual disability. The IDRS submitted that 

program probation orders could be used in conjunction with justice plans, which are 

discussed further below.
2155

 

28.64 The provisions dealing with the breach of these orders raise a number of issues. 

In Chapter 17, the ALRC proposes that courts should be able to deal with all breaches 

of federal sentencing orders regardless of whether an offender has a reasonable cause 

or excuse for the breach. Another issue is the lack of flexibility for dealing with a 

breach. In Chapter 17, the ALRC proposes that a court should have power to vary an 

order when an offender breaches it, so that the court has the flexibility to tailor any 

orders to an offender‘s individual circumstances. 

ALRC’s views 

28.65 Federal sentencing legislation should continue to provide for psychiatric 

probation orders and program probation orders. These orders allow offenders to live in 

the community while addressing the behaviour that may have contributed to the 

commission of an offence. They also provide an alternative to sending an offender with 

a mental illness or intellectual disability to prison. Program probation orders are also a 

suitable option for offenders with a dual diagnosis because they provide for the 

treatment of an offender as well as participation in education programs. 

28.66 Consistent with the proposal in Chapter 17, federal sentencing legislation should 

remove the requirement that a court can deal with a breach of the conditions of a 

psychiatric probation order or a program probation order only if the offender does not 

have a reasonable excuse for the breach.
2156

 The ALRC has also concluded that, in 

addition to the power to discharge or revoke the order or take no further action, federal 

sentencing legislation should provide that a court has the power to vary a psychiatric 

probation order or program probation order when it has been breached.
2157

 

Proposal 28–6 Federal sentencing legislation should: 

(a) empower a court to deal with all breaches of a psychiatric probation order 

or program probation order, regardless of whether the offender has a 

reasonable excuse for the breach; and 
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(b) provide that, in addition to its existing powers, a court dealing with a 

breach of a psychiatric probation order or program probation order may 

vary the order if satisfied of the breach. 

New sentencing options 

28.67 Submissions suggested that there is a lack of adequate sentencing alternatives 

under Part IB for federal offenders with an intellectual disability. This section 

considers three options that may be appropriate for these offenders—justice plans, 

compulsory care and rehabilitation orders, and guardianship orders. The section also 

considers assessment and treatment orders, which may be appropriate for federal 

offenders with a mental illness. 

Justice plans 

28.68 There is currently no mechanism under federal sentencing legislation to ensure 

that federal offenders with an intellectual disability receive the care, rehabilitation and 

treatment they may require to address their offending behaviour. One option to address 

this problem is the introduction of justice plans for federal offenders with an 

intellectual disability. 

28.69 A justice plan is a statement specifying services that are recommended for an 

offender and are designed to reduce the likelihood of the person committing further 

offences.
2158

 Justice plans are currently available only in Victoria under Part 3 of the 

Sentencing Act 1991 (Vic).
2159

 Under the Act, a court can impose a special condition 

that an offender with an intellectual disability participate in the services specified in a 

justice plan on receiving: (a) a declaration of eligibility to receive disability services 

under the Intellectually Disabled Persons’ Services Act 1986 (Vic); (b) a justice plan 

prepared by the Victoria Department of Human Services; and (c) a pre-sentence report. 

28.70 Justice plans appear to provide a flexible and effective mechanism for ensuring 

that persons with an intellectual disability receive the care and treatment they may 

require to deal with their offending behaviour. The ALRC has formed the preliminary 

view that federal sentencing legislation should provide that, in jurisdictions where 

justice plans are available, participation in the services specified in the plan may be 

attached as a condition of a community based order, discharge, conditional release, 

deferred sentence, program probation order and the proposed compulsory care and 

rehabilitation order.
2160

 

28.71 The ALRC is also of the view that the proposed Office for the Management of 

Federal Offenders (OMFO) should collaborate with state and territory authorities to 

promote the adoption of justice plans throughout Australia. Justice plans provide a link 
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between federal offenders and services provided by state and territory agencies 

responsible for intellectual disability services. The wider availability of justice plans 

should promote uniformity in the treatment of federal offenders with an intellectual 

disability across jurisdictions. 

Proposal 28–7 Federal sentencing legislation should provide that, in 

jurisdictions where justice plans are available, participation in the services 

specified in the plan may be attached as a condition of a community based order, 

discharge, conditional release, deferred sentence, program probation order and 

the proposed compulsory care and rehabilitation order. 

Proposal 28–8 The proposed Office for the Management of Federal 

Offenders should collaborate with state and territory authorities to promote the 

adoption of justice plans throughout Australia. These plans should specify the 

services that are recommended for a person with an intellectual disability for the 

purpose of reducing the likelihood of the person committing further offences. 

Care and rehabilitation orders 

28.72 There may be circumstances where a federal offender with an intellectual 

disability requires long-term rehabilitation and care. However, there are no appropriate 

options under federal sentencing legislation—other than imprisonment—for these 

offenders because hospital orders are generally considered to be inappropriate for 

persons with an intellectual disability.
2161

 

28.73 The ALRC proposes that federal sentencing legislation should provide for a 

compulsory care and rehabilitation order.
2162

 This order is based on the hospital order 

but is designed for offenders with an intellectual disability, with the goal of promoting 

access to rehabilitation programs and other care. A court should not make a 

compulsory care and rehabilitation order unless it would have otherwise sentenced the 

person to a term of imprisonment. The order would state that the person be detained in 

secure accommodation for a period specified in the order, and may require compliance 

with any condition that the court considers appropriate in the circumstances. This may 

include conditions that the person participate in: (a) rehabilitation and behaviour 

intervention programs; and (b) the services specified in a justice plan, where available. 
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Proposal 28–9 Federal sentencing legislation should provide that a court 

may make an order for the long-term care and rehabilitation of a federal 

offender with an intellectual disability. The provision should be modelled on 

s 20BS of the Crimes Act and provide that the court may, in lieu of imposing a 

sentence of imprisonment, make an order that the person be detained in secure 

accommodation for a period specified in the order, and require compliance with 

any condition that the court considers appropriate in the circumstances. 

Guardianship orders 

28.74 The Council of Social Service of New South Wales (NCOSS) submitted that 

consideration should be given to the use of guardianship orders to sentence federal 

offenders with an intellectual disability.
2163

 Guardianship orders are available as a 

sentencing alternative in the United Kingdom. Under s 37 of the Mental Health Act 

1983 (UK), where a person is convicted before the Crown Court or a Magistrates‘ 

Court the court may place the person under the guardianship of a local social services 

authority or other approved person. 

28.75 The adoption of guardianship orders as a sentencing alternative for federal 

offenders raises a number of issues including: the circumstances in which a 

guardianship order is appropriate; the factors a court must consider when imposing 

such an order; and whether the order should be available without passing sentence on 

the offender. A significant issue is who would be responsible for the administration of 

these orders. NCOSS noted that regard would need to be given to whether federal 

offenders would be placed under the guardianship of state and territory guardianship 

boards or a guardian.
2164

 

28.76 ALRC 44 recommended the introduction of guardianship orders. The ALRC 

commented that where the power to commit a person to the guardianship of another is 

vested in a board or other tribunal, the form of guardianship order will have to be that 

the department of corrective services in that jurisdiction take the necessary steps to 

have the offender placed under guardianship.
2165

 

28.77 The ALRC has formed the preliminary view that it is unnecessary for federal 

sentencing legislation to provide for guardianship orders. Program probation orders 

and psychiatric probation orders allow a federal offender with a mental illness or 

intellectual disability to live in the community and address their offending behaviour 

under the supervision of a probation officer. Additionally, guardianship legislation in 

each Australian state and territory allows for a guardianship board or tribunal to make a 

guardianship order.
2166

 However, the ALRC is interested in receiving further 

information and submissions on the use of guardianship orders for federal offenders 
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with an intellectual disability either as a sentencing option or as an order without 

passing sentence. 

Assessment and treatment orders 

28.78 There is no procedure under Division 9 for assessing an offender to determine 

whether a hospital order is appropriate. One option for reform is for federal sentencing 

legislation to provide for assessment orders. Such orders are available under s 90 of the 

Sentencing Act 1991 (Vic), which allow for the detention of an offender as an 

involuntary patient for up to 72 hours to allow an assessment to be made of his or her 

suitability for a hospital order.
2167

 On the expiry of the order the offender is returned to 

court for sentence or other order. 

28.79 Additionally, Division 9 does not provide for the court to order that a person be 

detained for diagnosis, assessment and treatment for a short period of time when there 

are indications of a number of conditions that require investigation.
2168

 Diagnosis, 

assessment and treatment orders are available under the Victorian sentencing 

legislation.
2169

 They allow for the detention of an offender as an involuntary patient for 

up to three months for diagnosis, assessment and treatment. These orders are 

appropriate where the evidence indicates that there is a need for a period of in-patient 

monitoring or supervision of the person.
2170

 On the expiry of the assessment order the 

offender is returned to court for sentence or other order. 

28.80 The ALRC has not received any submissions in relation to whether federal 

sentencing legislation should provide for assessment or diagnosis, assessment and 

treatment orders.
2171

 The ALRC is interested in receiving further information and 

submissions on this issue. 

Treatment by state and territory authorities 

Issues and problems 

28.81 Hospital orders and psychiatric probation orders require state and territory 

mental health authorities to provide treatment to federal offenders with a mental 

illness. One submission stated that the difficulty for state and territory mental health 

services is that the Crimes Act does not authorise a service provider to treat someone 

involuntarily under state legislation; nor (in the case of a person who receives a 

community based order under the Crimes Act) to require a person to attend 

appointments or receive treatment.
2172

 

Options for reform 

28.82 The Australian Government has made a number of arrangements with the states 

and territories in relation to federal offenders under s 3B of the Crimes Act.
2173

 These 

arrangements provide that state and territory officers may exercise powers and 

functions that are appropriate for the carrying out of an order made under Divisions 6 

to 9 of Part IB.
2174

 It is unclear whether these powers and functions would extend to the 

provision of involuntary treatment. One option for reform would be to amend these 
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arrangements so that state and territory mental health services officers could provide 

involuntary treatment to federal offenders in certain circumstances. 

28.83 Another option is to encourage states and territories to amend their mental 

health legislation to ensure that their health authorities are able to provide involuntary 

treatment to federal offenders who are the subject of orders that require psychiatric 

treatment. Victorian legislation was recently amended to ensure that federal offenders 

in Victoria may be treated, as far as possible, in the same way as other forensic patients 

under the state mental health legislation.
2175

 However, these amendments apply only to 

federal offenders who have been acquitted due to mental illness and detained under 

s 20BJ of the Crimes Act. 

28.84 A further option for reform is for federal sentencing legislation to provide that 

federal offenders who are subject to orders requiring psychiatric treatment should be 

dealt with as a ‗forensic patient‘ under relevant state or territory mental health 

legislation. State and territory mental health legislation makes provision for 

involuntary and other treatment to offenders who are detained in a hospital, prison or 

other place, or released from custody subject to conditions. These offenders are usually 

classified as ‗forensic patients‘.
2176

 

ALRC’s views 

28.85 It is important that state and territory authorities are authorised to treat federal 

offenders with a mental illness who are subject to orders requiring psychiatric 

treatment but who do not have the capacity to consent to treatment. Without this 

authority the rehabilitative function of these orders cannot be fulfilled. However, the 

provision of involuntary treatment is a controversial issue. The ALRC has received 

only one submission in relation to this issue and is interested in receiving further 

information and views on appropriate options for reform. 

Procedural and evidential issues 

Pre-sentence reports 

Issues and problems 

28.86 One method of informing the court about a person‘s mental illness or 

intellectual disability is through the use of pre-sentence reports, which are discussed in 

Chapter 14. 

28.87 A number of submissions supported the view that federal sentencing legislation 

should provide for mandatory pre-sentence reports in relation to offenders with a 

mental illness or intellectual disability.
2177

 However, two key issues were raised. 



554 Sentencing of Federal Offenders  

28.88 The first relates to the need for authors of pre-sentence reports to have sufficient 

expertise in mental illness or intellectual disability when preparing reports.
2178

 Without 

appropriate expertise, pre-sentence reports could disadvantage offenders because their 

illness or disability could be wrongly identified as indicating a lack of co-operation, 

with adverse implications for their sentence.
2179

 

28.89 The second issue relates to resources. The Victorian Institute of Forensic Mental 

Health (Forensicare) noted that the preparation of pre-sentence reports is time 

consuming and resource intensive. Forensicare stated that pre-sentence reports should 

not be produced without the criminal justice system reimbursing or paying for the 

services of those who have to prepare them.
2180

 

Options for reform 

28.90 One option for reform is for federal sentencing legislation to provide that a pre-

sentence report is mandatory when sentencing a federal offender with a mental illness 

or intellectual disability. ALRC 44 did not recommend mandatory pre-sentence reports. 

Noting the significant resource issues, the ALRC recommended that where there were 

reasonable grounds to expect that it would assist in sentencing, courts should avail 

themselves of pre-sentence reports.
2181

 

28.91 Alternatively, federal sentencing legislation could provide that pre-sentence 

reports are mandatory only in certain circumstances. In its report on People with 

Disabilities and the Criminal Justice System, the New South Wales Law Reform 

Commission (NSWLRC) recommended that a mandatory pre-sentence report be 

limited to circumstances where a person with intellectual disability is unrepresented 

and a sentence of imprisonment is a reasonable possibility. This was intended to ensure 

that a report is prepared in serious cases where the person may not have anyone to raise 

the need for such a report on his or her behalf.
2182

 

ALRC’s views 

28.92 Pre-sentence reports are particularly important when a federal offender has a 

mental illness or intellectual disability because their impairment may justify diversion 

from the criminal justice system or imposition of a less severe sentence. Additionally, 

if a court is aware that a federal offender has a mental illness or intellectual disability, 

it will be able to tailor a sentence or other order to ensure that the offender receives the 

treatment, support or care required. 

28.93 Mandatory pre-sentence reports in all matters involving a federal offender with a 

mental illness or intellectual disability is an attractive option. However, the significant 

resource implications of such a proposal has led the ALRC to conclude that such a 

proposal should be qualified. The ALRC supports the general approach taken by the 

NSWLRC because it addresses the need to protect vulnerable and unrepresented 

offenders whose liberty is at stake, while taking account of resource implications. 

However, it is not necessary to make special provision for unrepresented offenders 

with a mental illness or intellectual disability because more general reforms about the 
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adjournment of sentencing proceedings in the absence of legal representation are 

proposed in Chapter 13. 

28.94 Chapter 14 includes a detailed proposal in relation to pre-sentence reports for 

federal offenders, including that federal sentencing legislation should require a pre-

sentence report to be prepared by ‗a suitably qualified person‘. It may be that more 

than one expert may be required to prepare a pre-sentence report in relation to a federal 

offender with a dual diagnosis. 

Proposal 28–10 Federal sentencing legislation should provide that a court 

must request a pre-sentence report when: 

(a) an offender has a mental illness or intellectual disability, or such a 

condition is suspected; and 

(b) there is a reasonable prospect that the court will impose a sentence that 

deprives the offender of his or her liberty or places the offender in 

jeopardy of being deprived of his or her liberty. 

Certificate of available services 

Background  

28.95 Under Division 9 of Part IB, a court can impose an order for the education, 

treatment or custody in a health facility of a federal offender.
2183

 A court can also 

require an offender to receive psychiatric treatment or participate in a rehabilitation 

program as a condition of a community based order or other order under Part IB of the 

Crimes Act.
2184

 

28.96 Various provisions in Division 9 state that a court must be satisfied that these 

services are available before making a hospital order, psychiatric order or program 

probation order.
2185

 However, a court does not have to be satisfied that these services 

are available if the court wants to attach the provision of treatment or other services to 

the offender as a condition of a community based order, conditional release or other 

sentencing option under Part IB. 

Issues and problems 

28.97 Part IB makes no provision about how a court is to be satisfied that appropriate 

education programs, treatment or custody in a health facility are available for a federal 

offender. Service providers may be put in an invidious position if a court imposes a 

condition that a federal offender be held at a health facility, receive treatment or attend 

a behaviour intervention program, and those services are not available. 
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28.98 Forensicare submitted that federal sentencing legislation should provide that a 

court must not order that a person be hospitalised or receive services without prior 

confirmation from the service provider that the bed or services are available. 

Options for reform 

28.99  One option for reform is for federal sentencing legislation to make provision for 

a certificate of available services such as that under s 47 of the Crimes (Mental 

Impairment and Unfitness to be Tried) Act 1997 (Vic).
2186

 Section 47 provides that a 

court must request the Victorian Department of Human Services to provide the court 

with a certificate of available services if the court is considering imposing orders for 

the custody of a person or for the provision of treatment or other services. 

28.100 Under the provision, a certificate must state whether facilities or services are 

available and, if so, give an outline of those facilities or services. If no facilities or 

services are available, the certificate may state any other options the Secretary 

considers appropriate for the court to consider in making the proposed order. 

28.101 The Victorian legislation provides for a certificate of available services only in 

relation to services provided to offenders with a mental illness. One variation on this 

model would be to require a certificate in relation to offenders with a mental illness or 

intellectual disability. Another variation would be for federal sentencing legislation to 

provide that a certificate is discretionary. 

ALRC’s views 

28.102 Federal sentencing legislation should provide for a certificate of available 

services such as that provided for in Victorian legislation. In R v Batori, Gullaci J 

noted that the lack of a mechanism similar to s 47 was a gap in federal sentencing 

legislation.
2187

 

28.103 Certificates of available services have the potential to provide a link between 

the federal criminal justice system and the provision of services by state and territory 

agencies. As noted by Forensicare, such a gatekeeping mechanism is vitally important 

to allow service providers to respond appropriately, and for courts to see their 

sentencing orders carried out.
2188

 For this reason, the ALRC proposes that it should be 

mandatory for a court to request a certificate of available services. 

28.104 The ALRC has concluded that courts should also be assured that appropriate 

services are available before making an order in relation to an offender with an 

intellectual disability. The ALRC therefore proposes that certificates of available 

services should apply not only to the provision of psychiatric services, as provided for 

under s 47, but also to services such as behaviour intervention and other rehabilitation 

programs that are appropriate for federal offenders with an intellectual disability. 
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Proposal 28–11 Federal sentencing legislation should provide that a court 

must request that the state or territory department with responsibility for the 

provision of services to persons with a mental illness or intellectual disability 

provide the court with a ‗certificate of available services‘ if the court is 

considering imposing an order that a federal offender receive treatment or 

participate in a rehabilitation program. 

Administration and release 

Programs and pre-release schemes 

Background 

28.105 State and territory departments of corrective services provide a range of 

offender rehabilitation programs, including cognitive skills programs, drug and alcohol 

programs, vocational skills programs and education programs.
2189

 Federal offenders 

may undertake these programs in prison as a condition of a sentencing option, or while 

on parole. 

28.106 The states and territories also offer a variety of pre-release schemes that 

involve release of an offender from custody for a specific purpose prior to the expiry of 

the offender‘s non-parole period, for example, to engage in employment or education. 

Pre-release schemes are discussed in Chapter 25. 

28.107 ALRC 44 noted that mentally ill and intellectually disabled offenders may 

require a number of programs, including occupational and physical therapy, welfare 

services, and programs addressing individual living skills. The ALRC noted that 

participation in these programs should be on the basis of the offender‘s consent if his 

or her motivation and cooperation is to be encouraged.
2190

 

Issues and problems  

28.108 IP 29 asked whether any issues arise in relation to the availability of 

rehabilitation programs and pre-release schemes for mentally ill or intellectually 

disabled federal offenders during their sentences.
2191

 

28.109 A number of consultations and submissions reported that there was a lack of 

appropriate programs for offenders with a mental illness or intellectual disability, both 

in prisons and in the community.
2192

 A study of offender rehabilitation programs 

delivered by each state and territory in 2003 revealed that only one state offered a 

program that was specifically designed for offenders with an intellectual disability.
2193
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28.110 The requirement that offenders consent to participate in programs or that they 

give an undertaking to participate in pre-release schemes raises issues for federal 

offenders with a mental illness or intellectual disability. It is important that offenders 

with these impairments are fully informed before giving consent or an undertaking 

because they may have less ability to understand the nature of the program or scheme, 

and may be more at risk of failing to comply with an undertaking. 

28.111 Submissions also noted that offenders with a mental illness or intellectual 

disability have limited access to programs in prison and pre-release schemes because a 

large proportion of them are placed on protective orders or are considered by corrective 

services staff to be too difficult as they require assistance and support to participate in 

programs.
2194

 

28.112 Offenders with a mental illness or intellectual disability may experience 

difficulty participating in rehabilitation programs. For example, a federal offender with 

an intellectual disability may not be able to participate in a group-work program 

because of poor verbal skills or a short attention span, and may experience difficulty 

complying with onerous conditions.
2195

 

28.113 A lack of access to prison programs can result in federal offenders with a 

mental illness or intellectual disability serving longer sentences than offenders without 

these impairments. Offenders will often be required to undertake prison programs in 

order to be considered for parole. Parole boards are hesitant to release an offender 

unless they are convinced that the person is not a threat to the community.
2196

 A further 

issue is the lack of appropriate programs in the community for federal offenders with a 

mental illness or intellectual disability who are on parole. 

ALRC’s views  

28.114 Federal offenders with a mental illness or intellectual disability should have 

access rehabilitation programs and pre-release schemes so that they may be given the 

opportunity to address their offending behaviour. Unequal access to rehabilitation 

programs and pre-release schemes may result in offenders with these impairments 

being held in custody longer than other offenders. This is discriminatory and may 

conflict with international standards and national guidelines in relation to offenders 

with a mental illness or intellectual disability.
2197

 

28.115 The ALRC has addressed the lack of appropriate programs and pre-release 

schemes by proposing that the Australian Government and state and territory 

governments work together to improve service provision to federal offenders with a 

mental illness or intellectual disability.
2198

 The ALRC also proposes that the OMFO 

should monitor and provide advice to the Attorney-General of Australia in relation to 

state and territory programs and pre-release schemes that are appropriate for federal 

offenders with a mental illness or intellectual disability.
2199
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28.116 The ALRC has also noted concerns about the ability of these offenders to 

consent or give an undertaking. The ALRC proposes that state and territory 

departments of corrective services provide appropriate advice and support to federal 

offenders with a mental illness or intellectual disability to ensure that they are fully 

informed, and are able to consent to participate in prison programs or give an 

undertaking to be able to participate in pre-release schemes. This support and advice 

should include ensuring that federal offenders fully understand the nature of the 

programs or schemes, the effect the program or scheme will have on the likelihood of 

parole, and the consequences of a refusal or failure to participate. 

28.117 State and territory corrective services officers (including prison officers, 

community corrections officer, and probation and parole officers) should also provide 

ongoing advice and support to federal offenders in order to facilitate compliance with 

any conditions of a program or scheme. 

Proposal 28–12 State and territory departments of corrective services should 

ensure that appropriate advice and support is provided to federal offenders with 

a mental illness or intellectual disability who are required to give consent to 

participate in a rehabilitation program or give an undertaking to participate in a 

pre-release scheme. 

Parole 

28.118 Offenders with a mental illness or intellectual disability often experience 

difficulties accessing parole. In IP 29, the ALRC asked whether this issue arose in 

relation to federal offenders.
2200

 

Issues and problems 

28.119 Submissions raised the issue of the capacity of persons with a mental illness or 

intellectual disability to understand and meet the conditions imposed on them when 

granted parole. It was said that imposing conditions, without appropriate support and 

assistance, would be setting the person up for failure.
2201

 It has been reported that in the 

period 1990–98, 10.1 per cent of prison inmates identified with intellectual disabilities 

in New South Wales were in prison for breach of parole conditions, compared with 

5.7 per cent of all inmates.
2202

 

28.120 The Department of Corrective Services Queensland noted that where a federal 

offender with a mental illness or intellectual disability contravenes a parole or release 

on licence order, the Department must correspond with federal authorities and wait for 

their response prior to taking action. The Department suggested that community 

corrections could be authorised to take immediate action to prevent federal offenders 
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posing a risk to themselves or others pending a decision by the relevant federal 

authority.
2203

 

28.121 A number of submissions and consultations emphasised that a lack of 

appropriate accommodation in the community for offenders with a mental illness or 

intellectual disability impedes access to parole.
2204

 

ALRC’s views 

28.122 In Chapter 23 the ALRC proposes that the Federal Parole Board should 

include members with relevant expertise in the areas of psychology, psychiatry and 

social work.
2205

 This will assist in making parole orders that are appropriate to federal 

offenders with a mental illness or intellectual disability. 

28.123 The ALRC also proposes a range of amendments to current parole 

arrangements so that the Federal Parole Board can deal with breaches of parole more 

efficiently and effectively, while still ensuring that the offender is given an opportunity 

to address the Board about the alleged breach.
2206

 

28.124 The ALRC has also addressed the lack of appropriate accommodation in the 

community for federal offenders with these impairments who are on parole by 

proposing that the Australian Government work together with state and territory 

governments to improve service provision to federal offenders with a mental illness or 

intellectual disability. 

Other issues of concern 

Adequacy of service provision 

Background 

28.125 Australia is subject to a number of international obligations that require it to 

recognise the right of all Australians to the enjoyment of the highest attainable standard 

of physical and mental health.
2207

 Although not legally binding, other international 

instruments set out standards for the provision of services to persons with a mental 

illness or intellectual disability,
2208

 including those in prison.
2209

 

28.126 There are nationally agreed standards for the provision of services in 

correctional facilities, which apply to offenders with a mental illness or intellectual 

disability.
2210

 The National Mental Health Strategy
2211

 and the Commonwealth 

Disability Strategy also set out a number of principles for the provision of services.
2212

 

28.127 State and territory government agencies are primarily responsible for the 

provision of services to federal offenders with a mental illness or intellectual 

disability.
2213

 These services may include, for example, the provision of treatment to a 

federal offender with a mental illness who is subject to a hospital order, or the 

provision of secure accommodation and behaviour intervention programs to a federal 

offender with an intellectual disability as part of a program probation order. 
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Issues and problems 

28.128 It has been suggested that services are not being provided to federal offenders 

with a mental illness or intellectual disability in accordance with Australia‘s 

international obligations, international standards and national standards.
2214

 

28.129 Problems identified in relation to service provision include: a lack of 

appropriate and accessible rehabilitation and treatment programs and other services in 

prison; the availability of appropriate accommodation in the community to facilitate 

access to rehabilitation and treatment programs, alternative sentencing options and 

parole; the funding and resourcing of community based services; the need to develop 

appropriate treatment and rehabilitation programs and other services for persons with 

dual diagnosis;
 
the availability of long-term care for persons with a mental illness; the 

need for appropriately qualified staff to deliver treatment and rehabilitation services to 

offenders inside and outside the prison system; the availability of appropriate 

accommodation in prisons for prisoners with ongoing mental health conditions; the 

development of culturally appropriate assessment tools; and support for organisations 

that provide legal services to persons with a mental illness or intellectual disability.
2215

 

28.130 One submission stated that the Australian government needs to take 

responsibility for providing funding to the states and territories to enable them to bring 

their systems to a comparable level and it should also take responsibility for the 

provision of services to federal offenders in each state and territory.
2216

 

ALRC’s views 

28.131 The ALRC believes that the Australian Government should play a greater role 

in the coordination and oversight of service provision to persons with a mental illness 

or intellectual disability who have come into contact with the federal criminal justice 

system. This is particularly important to ensure that federal offenders with a mental 

illness or intellectual disability are treated uniformly across jurisdictions. Improved 

service provision should be directed to ensuring that federal offenders have equal 

access to diversionary schemes, sentencing options, prison programs, pre-release 

schemes and parole. 

28.132 The Australian Government will need to work with state and territory 

governments to ensure that services are provided to federal offenders with a mental 

illness or intellectual disability in accordance with international obligations, 

international standards, and national standards. As noted in Chapter 22, the OMFO‘s 

role will include monitoring compliance with these standards.
2217

 



562 Sentencing of Federal Offenders  

Proposal 28–13 The Australian Government and state and territory 

governments should work together to improve service provision to federal 

offenders with a mental illness or intellectual disability. 

Development of national standards 

28.133 Nationally agreed standards, such as the Standard Guidelines for Corrections 

in Australia and the Standards for Juvenile Custodial Facilities set out broad 

guidelines in relation to the provision of services to offenders with a mental illness or 

intellectual disability. For example, the Standard Guidelines for Corrections in 

Australia provides that ‗prisoners who are suffering from mental illness or an 

intellectual disability should be provided with appropriate management and support 

services‘. However, there are no nationally agreed standards in relation to how those 

services are to be delivered to ensure optimal diagnosis, treatment and rehabilitation. 

28.134 The ALRC is aware that the National Mental Health Working Group 

(NMHWG) has developed a Proposed National Statement of Principles for Forensic 

Mental Health (Proposed Principles). The NMHWG requires the endorsement of the 

Corrective Services Administrators‘ Conference (CSAC) to be able to progress the 

Proposed Principles.
2218

 One submission noted with concern the delay in implementing 

the Proposed Principles.
2219

 

28.135 The Proposed Principles are underpinned by a number of international 

instruments, and set out a range of standards, including standards in relation to 

assessment, safe and secure treatment, comprehensive forensic mental health services, 

ethics, staff knowledge and skills, and accountability.
2220

 

28.136 Greater efforts should be made to ensure that federal offenders with a mental 

illness or intellectual disability are treated as uniformly as possible throughout 

Australia. Although the states and territories are responsible for the delivery of mental 

health and intellectual disability services, these services should be delivered within a 

framework provided by nationally agreed principles. This is particularly important to 

ensure consistent treatment across jurisdictions of persons with a mental illness or 

intellectual disability who have been accused of committing a federal offence. 

28.137 The Proposed Principles provide a suitable model for such national standards. 

However, other standards will need to be developed in relation to the provision of 

services to persons with an intellectual disability in the criminal justice system. These 

standards should be underpinned by international standards (such as the United Nations 

Declaration of the Rights of the Disabled) and should address issues relevant to the 

provision of services in custodial and non-custodial environments. 

28.138 The CSAC is the appropriate body to develop and promote compliance with 

national standards. However, in developing these standards CSAC will need to work 
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with the relevant state and territory authorities with responsibility for the provision of 

mental health, disability and other relevant services. The proposed OMFO should 

monitor individuals with a mental illness or intellectual disability in the federal 

criminal justice system to ensure compliance with these standards.
2221

 

Proposal 28–14 The Corrective Services Administrators‘ Conference should 

develop and promote compliance with national standards for the assessment, 

detention, treatment and care of persons with a mental illness or intellectual 

disability who come into contact with the criminal justice system. These 

standards should comply with relevant international instruments. 

Monitoring 

Background 

28.139 Chapter 22 proposes the establishment of the OMFO to monitor and report on 

all federal offenders, including offenders with a mental illness or intellectual 

disability.
2222

 

28.140 One issue for consideration is whether the OMFO should monitor persons with 

a mental illness or intellectual disability who have been found unfit to be tried, 

acquitted due to mental illness, or summarily discharged under Divisions 6 to 8 of 

Part IB. The AGD periodically reviews the detention of persons who have been found 

unfit to be tried or acquitted due to mental illness.
2223

 However, there is no ongoing 

monitoring of these persons or the conditions of their detention. As persons subject to 

these orders have not been convicted or sentenced, they would not otherwise be 

covered by the ALRC‘s proposal in Chapter 22. 

28.141 The ALRC has concluded that the OMFO should monitor persons with a 

mental illness or intellectual disability who have been accused of a federal offence and 

subsequently acquitted due to mental impairment, found unfit to be tried, or summarily 

discharged when they are subject to ongoing court orders. These persons will often be 

detained in a prison or a health facility as a result of coming into contact with the 

federal criminal justice system. The Australian Government thus has an interest in 

assessing whether the states and territories are administering these orders in conformity 

with national and international standards. Further, the OMFO will be able to provide 

advice to the AGD to assist it in developing policy in relation to these persons. 
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Proposal 28–15 The Office for the Management of Federal Offenders should 

monitor persons with a mental illness or intellectual disability who have been 

accused of a federal offence and are subject to continuing obligations under a 

court order in connection with the offence. 

Education about mental illness and intellectual disability 

28.142 One consultation noted the stigma associated with mental illness and 

intellectual disability in the criminal justice system.
2224

 One submission stated that it is 

essential that there be funding of education services to improve skills of people within 

the criminal justice system who work with people with a mental illness or intellectual 

disability.
2225

 Another submission noted that because training is inadequate in this area, 

the skills utilised to deal with people with these complex problems are inconsistent, 

and frequently cause additional problems.
2226

 

28.143 Chapter 19 includes proposals directed to the education of judicial officers, the 

CDPP and other Commonwealth prosecuting authorities, legal practitioners, corrective 

services officers and court services officers in relation to the federal criminal justice 

system and federal offenders. The ALRC considers that this training should include a 

component on issues relevant to persons with a mental illness or intellectual disability. 

For example, judicial officers should receive training on appropriate sentencing options 

for these offenders; Commonwealth prosecutors and legal practitioners should be 

trained on how to detect whether a person accused of a federal offence has a mental 

illness or intellectual disability; and state and territory corrective services officers 

should receive training on how to provide appropriate support to federal offenders with 

these conditions. 

28.144 Chapter 19 also includes proposals in relation to the development of federal 

sentencing benchbooks and Aboriginal cultural awareness benchbooks. These 

benchbooks should provide commentary on issues relevant to mental illness and 

intellectual disability in the context of the federal criminal justice system. 

Young federal offenders 

28.145 Section 20C(1) of the Crimes Act provides that a child or young person who is 

charged with or convicted of an offence against a law of the Commonwealth may be 

tried, punished or otherwise dealt with in accordance with state and territory laws. 

Young federal offenders with a mental illness or intellectual disability are thus often 

dealt with by state and territory juvenile justice systems and mental health systems, 

rather than under Part IB.
2227

 

28.146 Although juvenile justice legislation in each jurisdiction sets out a number of 

sentencing options that are appropriate for young offenders,
2228

 it does not provide for 

sentencing options, or alternatives to sentencing, that are specifically designed for 

young offenders with a mental illness or intellectual disability.
2229
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28.147 In Chapter 27 the ALRC proposes a four-pronged approach to the sentencing, 

administration and release of young federal offenders: introducing federal minimum 

standards; applying specific proposals in this Discussion Paper that are applicable to 

adult federal offenders to young federal offenders; developing best practice guidelines 

for juvenile justice; and increasing federal involvement in overseeing young federal 

offenders. 

28.148 The minimum standards proposed in Chapter 27 apply to young federal 

offenders with a mental illness or intellectual disability but they do not specifically 

address issues related to young offenders with these impairments. 

28.149 In ALRC 84, the ALRC and the Human Rights and Equal Opportunity 

Commission (HREOC) recommended the establishment of national standards for 

juvenile justice, including standards relevant to young offenders with a mental 

illness.
2230

 The ALRC and HREOC recommended that: (a) these standards should 

provide that courts consider specialist psychiatric reports prior to making sentencing 

decisions; (b) sentences, where appropriate, should provide for systematic and 

continuing assessment and treatment for young offenders affected by mental illness or 

severe emotional or behavioural disturbance; and (c) court, detention centre and other 

agency staff should receive appropriate training in the assessment, treatment and 

support of young people affected by mental illness or severe emotional or behavioural 

disturbance.
2231

 

28.150 The ALRC is interested in hearing views on whether these standards should be 

adapted for young federal offenders with a mental illness or intellectual disability, or 

whether additional minimum standards are required. 

28.151 A number of proposals in this chapter are applicable to young federal 

offenders with a mental illness or intellectual disability. These proposals include 

improving service provision to federal offenders; developing nationally agreed 

standards for the detention, treatment and care of persons with a mental illness or 

intellectual disability; and monitoring by the OMFO.
2232

 

28.152 In Chapter 27, the ALRC proposes the development of national best practice 

guidelines for juvenile justice. These guidelines should be consistent with the proposed 

national standards for the detention, treatment and care of persons with a mental illness 

or intellectual disability to be developed by the Corrective Services Administrators‘ 

Conference.
2233

 

28.153 In Chapter 22 the ALRC proposes that the OMFO monitor and report on all 

federal offenders. The ALRC also proposes that the OMFO should monitor persons 

with a mental illness or intellectual disability who have been accused of a federal 

offence and subsequently acquitted due to mental impairment, are found unfit to be 
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tried, or summarily discharged when they are subject to ongoing court orders.
2234

 This 

proposal should also apply to young persons with a mental illness or intellectual 

disability who have been accused of a federal offence. 
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Introduction 

What issues arise in relation to the sentencing, imprisonment, administration, or 

release of the following categories of federal offenders: women; offenders with 

dependants or other significant family responsibilities; Aborigines or Torres 

Strait Islanders; offenders with a first language other than English; offenders 

with drug addition [and] offenders with problem gambling? [IP 29, Q15–2, part] 

29.1 This chapter provides a broad overview of some of the issues that arise when 

sentencing particular categories of federal offenders, namely, women, offenders with 

family and dependants, Aboriginal or Torres Strait Islander (ATSI) offenders, 

offenders from linguistically and culturally diverse backgrounds, offenders with a drug 

addiction and offenders with problem gambling. Although each special category is 

discussed separately below, many federal offenders belong to more than one category. 

Young federal offenders are discussed separately in Chapter 27 and federal offenders 

with a mental illness or intellectual disability are discussed in Chapter 28. 

A systemic approach to reform 

29.2 This Discussion Paper proposes a range of reforms to the law relating to the 

sentencing, administration and release of federal offenders. Throughout the Inquiry the 

ALRC has been cognisant of issues relating to the special categories of offenders 

discussed in this chapter and the need to ensure that the federal sentencing regime 

addresses issues relevant to these offenders. Accordingly, proposals made elsewhere in 

this Discussion Paper seek to promote the equitable treatment of these special 

categories of offenders. 

29.3 Sentencing factors: In Chapter 6 the ALRC proposes that a court sentencing a 

federal offender should consider any factor that is relevant to sentencing and known to 

the court. The ALRC proposes that federal sentencing legislation list examples of 

factors that may be relevant to sentencing. These factors include a federal offender‘s 

history, personal circumstances and prospects of rehabilitation. Courts sentencing 

federal offenders thus have a discretion to consider: the social and economic 

disadvantage and particular rehabilitative needs of federal female and ATSI offenders; 

the probable effect of a sentence on a federal offender‘s family or dependants; and the 

fact that a federal offender has a drug addiction or a history of problem gambling.
2235

 

29.4 Sentencing options: A number of sentencing options that are available in the 

states and territories are not available to courts sentencing federal offenders. Some of 

these options have been specifically designed for special categories of offenders such 

as those with a drug addiction. In Chapter 7, the ALRC proposes that the Office for the 
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Management of Federal Offenders (OMFO) should monitor and evaluate the use and 

effectiveness of state and territory sentencing options and should advise the Australian 

Government regarding the sentencing options that should be made available to federal 

offenders.
2236

 This system will enable sentencing options that are particularly 

appropriate for special categories of federal offenders to be made available to these 

offenders as they are introduced and evaluated. 

29.5 Pre-sentence reports: Pre-sentence reports are a valuable mechanism for 

providing courts with information about the personal circumstances of special 

categories of federal offenders and the probable effect of a sentence on an offender or 

the offender‘s family or dependants. In Chapter 14 the ALRC proposes that federal 

sentencing legislation should authorise a court to request a pre-sentence report prior to 

sentencing a federal offender and to specify issues to be addressed in that report.
2237

 

29.6 Education: In Chapter 19 the ALRC proposes that the National Judicial College 

of Australia (NJCA) provide regular training to judicial officers about the sentencing of 

federal offenders and particular issues relevant to sentencing federal offenders. This 

will ensure that judicial officers are informed of the sentencing options available for 

special categories of offenders and the most appropriate ways to promote their 

rehabilitation.
2238

 The ALRC also proposes that the NJCA develop a bench book on 

federal sentencing that discusses the equal treatment of all federal offenders and, in 

particular, the sentencing of ATSI offenders.
2239

 Regular training should also be 

provided to court services officers regarding issues arising in relation to special 

categories of federal offenders.
2240

 

29.7 Data collection: In Chapter 22 the ALRC proposes that the OMFO develop, in 

consultation with other stakeholders and experts in data collection, a comprehensive 

national database on all federal offenders. This data should include the information 

required to enable the Australian Government to develop appropriate policies in 

relation to special categories of offenders and to oversee the administration of their 

sentences.
2241

 

29.8 Funding for special projects: In Chapter 22, the ALRC proposes that the OMFO 

should have the capacity to fund special programs with respect to federal offenders, for 

example, to meet the needs of special categories of offenders.
2242

 

29.9 Compliance with international obligations and national guidelines: In 

Chapter 22 the ALRC also proposes that the OMFO monitor progress towards 

achieving compliance with the Standard Guidelines for Corrections in Australia.
2243

 

The guidelines set standards in relation to the treatment of and services offered to 

offenders in correctional facilities and in the community. These standards address 

many of the issues identified below in relation to special categories of offenders. 

29.10 Pre-release schemes: In Chapter 25, the ALRC expresses the view that the 

OMFO should monitor the suitability of state and territory pre-release schemes and 

provide advice to the Attorney-General of Australia regarding the schemes that should 
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be made available for federal offenders.
2244

 This mechanism enables pre-release 

schemes—which may be established to accommodate the needs of special categories of 

offenders—to be made available to federal offenders. 

29.11 The remainder of this chapter examines some of the issues that arise in relation 

to the sentencing of special categories of offenders and makes a number of proposals 

relating to some of these issues. 

Women offenders 

29.12 The Australian Institute of Criminology (AIC) has conducted a statistical 

overview of federal prisoners for the purposes of this Inquiry.
2245

 This study reveals 

that female federal prisoners represent 0.4 per cent of the total prison population in 

Australia and 12 per cent of the total federal prison population. While male federal 

prisoners constitute 2.7 per cent of all male prisoners in Australia, female federal 

prisoners constitute 5.5 per cent of all female prisoners. On 13 December 2004 there 

were 84 female federal prisoners.
2246

 

29.13 The rate of imprisonment of female federal offenders is lower than the rate or 

imprisonment for female state and territory offenders
2247

 and has remained relatively 

constant since 2001. In contrast, the rate of imprisonment for female state and territory 

offenders has increased consistently since 1998.
2248

 

29.14 A significant proportion of female federal prisoners have committed fraud and 

deception offences against the Crimes Act 1914 (Cth) and the Social Security Act 1991 

(Cth).
2249

 The data analysed by the AIC reveal that as at 13 December 2004 no women 

were imprisoned for committing corporations, fisheries or migration offences.
2250

 

Sentencing factors 

29.15 While the sex of an offender should not of itself be a relevant sentencing factor, 

the history and circumstances of a female federal offender will often be different to 

those of a male federal offender. Studies have consistently concluded that female 

offenders are more likely than male offenders to be primary caregivers, to have been 

unemployed prior to sentencing, to have mental health problems, to have experienced 

high levels of addiction, and to have suffered domestic violence and sexual abuse in 

the past.
2251

 There may also be occasions on which the circumstances of a female 

federal offender are inextricably linked to her sex. For example, the fact that a female 

offender is pregnant will often be a relevant consideration in sentencing. 

29.16 In addition, in some circumstances a sentence may have a more severe impact 

on a female offender than on a male federal offender. For example, because women 

represent a small proportion of the overall prisoner population, states and territories 

generally have a limited number of correctional facilities for women.
2252

 The fact that a 
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female offender may be required to serve a sentence of imprisonment in a correctional 

facility located far from her family and social networks may be relevant to sentencing. 

Sentencing options 

29.17 As noted above, a significant proportion of female federal offenders commit 

fraud-related offences. These offenders often do not present a threat to the safety of the 

community. Accordingly, when determining what sentencing option to impose on a 

female federal offender for a fraud-related offence the sentencing purpose of protecting 

the community will often have little relevance. Where a female federal offender is 

motivated to commit a fraud-related offence by need, the sentencing purposes of 

retribution and general deterrence may also be of limited relevance and rehabilitation 

may be the most relevant sentencing purpose to consider. This may have implications 

for the sentencing option chosen. 

29.18 Correctional administrators from all jurisdictions have developed and published 

Standard Guidelines for Corrections in Australia.
2253

 These guidelines set out goals to 

be achieved by corrective service authorities in all states and territories. The guidelines 

state that programs and services provided to offenders by community based 

correctional agencies should be tailored to suit each offender‘s needs and that programs 

related to gender should be developed in consultation with relevant community groups 

and experts.
2254

 In Chapter 22, the ALRC expresses the view that the OMFO should 

monitor progress towards achieving these standards.
2255

 

29.19 A number of submissions and consultations raised issues relating to the 

management of female offenders in correctional facilities.
2256

 The Australian prison 

population is predominantly male. Accordingly, corrective services agencies have 

traditionally been concerned with the administration of male offenders. A number of 

Australian and overseas studies have highlighted the need for reform of the design and 

management of correctional facilities for women.
2257

 Some of these issues relate to: the 

security classification of female offenders; the sex of staff in correctional facilities; the 

availability of ante-natal and post-natal care for pregnant female offenders; search 

procedures; and the hygiene and health services available to female offenders. 

29.20 These issues are clearly important and submissions and consultations made 

during the course of this Inquiry have highlighted the need for them to be addressed. 

However, as discussed in Chapter 1, these issues lie outside the ALRC‘s Terms of 

Reference and will not be considered further here. 

Rehabilitation programs 

29.21 The number of women in Australia‘s prison population is relative small. 

Accordingly, rehabilitation programs for women in correctional facilities can be 

limited
2258

 and at times they are simply modified versions of the rehabilitation 

programs developed for male prisoners.
2259

 In its previous report on sentencing, the 

ALRC noted that there were fewer rehabilitation programs available for women. 

Currently, Western Australia is the only jurisdiction to have rehabilitation programs 
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specifically designed for women.
2260

 Victoria and Queensland have adapted existing 

programs to meet the needs of female offenders.
2261

 

29.22 Sisters Inside addressed the issue of rehabilitation programs for female federal 

offenders, submitting that: 

Women prisoners do not have adequate recreation or adequate programs, including 

educational and skill-based programs. The small numbers of women prisoners has 

been a justification for the failure to focus on the particular requirements of women 

prisoners. Correctional policies and practices applied to women are an adaptation of 

those considered appropriate for men—women are a correctional afterthought. It is 

clear that the programs provided to women prisoners are not comparable in quantity, 

quality or variety to those provided to male prisoners.2262 

29.23 Rehabilitation programs for female federal offenders should be relevant to 

women‘s experiences and needs and should not reinforce gender stereotypes. For 

example, rehabilitation programs could focus on issues associated with physical and 

sexual abuse, substance abuse, education, parenting and employment. Anecdotal 

evidence suggests that rehabilitation programs that have been most successful for 

women are those that are provided in an intimate and confidential environment; 

encourage women to establish and develop support networks;
2263

 and are staffed by 

women who serve as role models.
2264

 

Offenders with family and dependants 

29.24 Several international instruments recognise the importance of the family as a 

fundamental unit of society.
2265

 Sentences imposed on federal offenders with family 

and dependants have the potential to disrupt and damage family relationships. 

Sentencing factors 

29.25 Section 16A(2)(p) of the Crimes Act requires a court sentencing a federal 

offender to take into account the probable effect of the sentence under consideration on 

the offender‘s family or dependants. As noted in Chapter 6, some courts have held that 

this factor can be considered only in ‗exceptional circumstances‘.
2266

 The ALRC 

proposes that federal sentencing legislation should clarify that this factor should be 

considered, where relevant and known, when sentencing any federal offender.
2267

 

29.26 Separation of an infant child from a parent can have profoundly damaging 

physical and psychological effects on the infant. Separation can prevent a mother from 

breastfeeding an infant. Numerous studies have shown that breastfeeding promotes an 

infant‘s sensory and cognitive development and lowers infant morbidity and mortality. 

In addition, separation can prevent or hinder an infant‘s attachment to his or her 

parents. Attachment assists an infant‘s physical, psychological and social 

development.
2268

 The ALRC‘s 1988 report on sentencing expressed the view that a 
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mother of a young child should be imprisoned only in exceptional circumstances.
2269

 

The United Nations Declaration of the Rights of the Child 1989 provides that, ‗a child 

of tender years shall not, save in exceptional circumstances, be separated from his 

mother‘.
2270

 

29.27 Separation of a parent from a child who is older than an infant can also have 

severe negative physical and psychological effects on the child. Several reports have 

examined the effects of parental incarceration on children.
2271

 The effects can vary 

depending on: whether the child was living with the parent at the time the parent was 

incarcerated; whether the incarcerated parent was the child‘s primary caregiver; the 

length of the sentence of imprisonment imposed on the parent; and the age of the 

child.
2272

 The effects of a parent‘s imprisonment on a child tend to be a more extreme 

version of the effects of any enforced and traumatic parent-child separation
2273

 and 

may include: 

physical health problems, hostile and aggressive behaviour, use of drugs or alcohol, 

truancy, running away from home, disciplinary problems, withdrawal, fearfulness, 

bedwetting, poor school performance, excessive crying, nightmare[s], problems in 

relationships with others, anxiety and depression and attention problems.2274 

29.28 The separation can also be a traumatic experience for the parent. A study in 

Western Australia of the impact of imprisonment on women‘s familial and social 

circumstances noted that all mothers who participated in the study discussed the 

emotional trauma associated with separation from their children, and expressed 

concern about the wellbeing of their children and frustration at their inability to help 

their children when they experienced difficulties.
2275

 

29.29  In addition to the hardship caused to children, sentences imposed on federal 

offenders may also adversely affect other adults, such as spouses and other dependants. 

These adverse effects can include emotional distress and reduced financial 

circumstances.
2276

 

Sentencing options 

29.30 The ALRC has previously expressed the view that an offender‘s childcare 

responsibilities should not limit the range of sentencing options available to a court, 

and that facilities for community-based sentences should have childcare facilities.
2277

 

Childcare facilities are available for some state and territory offenders serving 

sentences in the community. For example, the Women‘s Community Custody Program 

in Brisbane enables women to perform community service at a centre that enables 

children under to five to live with their mothers and older children to stay with their 

mothers on weekends and holidays. However, the ALRC was informed in 

consultations that many women still experience difficulties accessing sentencing 

options such as community service because of a lack of childcare facilities.
2278
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Rehabilitation programs 

29.31 There are long-term social and economic benefits associated with encouraging 

offenders to maintain strong emotional bonds with family and dependants. For 

example, it has been argued that the strength or weakness of the mother-child bond is a 

significant indicator of recidivism for women with children.
2279

 

29.32 Family support can assist an offender to reintegrate into the community after 

serving a sentence of imprisonment. Accordingly, offenders with family or dependants 

may benefit from participating in rehabilitation programs that focus on developing the 

offender‘s parenting skills or re-establishing severed connections between the offender 

and his or her dependants. A rehabilitation program that assists prisoners to develop 

their parenting skills and improve relationships with their children has been 

implemented in all jurisdictions.
2280

 

Contact with family and dependants 

29.33 Enabling federal offenders to maintain regular contact with their children assists 

these offenders to preserve and develop their parenting skills and to continue to 

develop relationships with their children. It has been argued that allowing an offender 

to maintain contact with his or her child while incarcerated is not a privilege for the 

parent but rather a right of the child.
2281

 Article 9(3) of the United Nations Convention 

on the Rights of the Child 1989 provides that: 

State parties shall respect the right of the child who is separated from one or both 

parents to maintain personal relations and direct contact with both parents on a regular 

basis, except if it is contrary to the child‘s best interests.2282 

Accommodating children in correctional facilities 

29.34 There are conflicting views about the appropriateness of allowing children to 

reside with their parents in custodial settings.
2283

 A number of state and territory 

correctional facilities enable children to reside with their mothers until they are of a 

certain age.
2284

 For example, Brisbane‘s Women‘s Correctional Centre has a facility 

enabling eight women to live with their children.
2285

 In May 2004 the Boronia Pre-

Release Centre for Women opened in Western Australia. This facility provides 

accommodation for 71 women and their children in ‗self-care domestic-style 

accommodation units‘.
2286

 ACT Corrective Services submitted that the design of the 

prison being developed in the ACT would enable children to stay with their primary 

caregiver in prison, either overnight or for weekend visits, or on an ongoing basis up to 

a certain age.
2287

 

29.35 In New South Wales, the mother of a young child can apply to the 

Commissioner of Corrective Services for a local leave permit enabling her to serve her 

sentence with her child in an appropriate environment, such as her home.
2288

 However, 
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as discussed in Chapter 25, pre-release schemes available to state and territory 

offenders are only available to federal offenders when they are prescribed in the 

Crimes Regulations 1990 (Cth), and no New South Wales pre-release schemes are so 

prescribed. 

29.36 In addition to residing with their mothers on a full-time basis, a number of 

correctional facilities enable children to stay with their mothers part-time.
2289

 Some 

facilities also facilitate all-day visits so that parents can spend longer periods of time 

with their children. 

ALRC’s views 

29.37 Federal offenders sentenced to a period of imprisonment should be allowed to 

maintain contact with their children except where contact would not be in the best 

interests of child. The ALRC supports the existence of programs that enable children to 

live with their mothers in safe and supportive environments within correctional 

facilities. These programs should be extended to all primary caregivers of children. 

Aboriginal and Torres Strait Islander offenders 

29.38 Indigenous peoples are among the most disadvantaged and socially marginalised 

groups in the world.
2290

 In Australia, ATSI offenders are over-represented in all 

jurisdictions at all stages of the criminal justice process.
2291

 

29.39 In 1991, the Royal Commission into Aboriginal Deaths in Custody (Royal 

Commission) released a report that contained a comprehensive analysis of the 

involvement of Aboriginal people in the criminal justice system. The report concluded 

that Aboriginal deaths in custody were largely due to the gross over-representation of 

Aboriginal offenders in the criminal justice system. This over-representation was 

attributable to the systemic socio-economic marginalisation of Aboriginal people 

caused by post-colonial dispossession, cultural fragmentation and disempowerment. 

29.40 The Royal Commission noted that no national statistics were available on the 

sentencing of ATSI offenders that would enable a comparison of sentences imposed 

across jurisdictions.
2292

 The Attorney-General‘s Department (AGD) does not 

systematically collect information about federal ATSI offenders.
2293

 Accordingly, it is 

unknown how many federal offenders are Aboriginal or Torres Strait Islanders. 

However, the Northern Australian Aboriginal Legal Aid Service informed the ALRC 

that only a very small percentage of its work involved federal ATSI offenders and that 

the federal offences committed by ATSI offenders tended to be offences against the 

Social Security Act 1991 (Cth).
2294

 

Sentencing factors 

29.41 Discrimination on the basis of race is prohibited in the sentencing process.
2295

 

ATSI offenders should not be sentenced more leniently or harshly than non-ATSI 

offenders simply because of their race. Australian courts have consistently held that 
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Aboriginality is not a mitigating factor in sentencing.
2296

 To adopt a position that an 

offender‘s ATSI background is a mitigating factor assumes that ATSI people are a 

homogenous group rather than a group with diverse social, cultural and economic 

backgrounds. In R v Fernando, Wood J held that: 

In sentencing persons of Aboriginal descent the court must avoid any hint of racism, 

paternalism or collective guilt yet must nevertheless assess realistically the objective 

seriousness of the crime within its local setting and by reference to the particular 

subjective circumstances of the offender.2297 

29.42 However, when sentencing a federal ATSI offender the court is required to take 

into account the offender‘s cultural background and any social, economic or other 

disadvantage encountered by an offender to the extent that these factors are relevant 

and known to the court.
2298

 This is consistent with art 10(1) of the International Labour 

Organisation Convention No 169 Concerning Indigenous and Tribal Persons in 

Independent Countries 1989 (ILO Convention 169), which states that when ‗imposing 

penalties laid down by the general law on members of these peoples account shall be 

taken of their economic, social and cultural characteristics‘.
2299

 The circumstances and 

cultural background of an ATSI offender may identify a motive for an offence, explain 

the commission of the offence, point towards an appropriate penalty, or reveal 

appropriate action to be taken to promote the rehabilitation of the offender. 

Sentencing options 

29.43 The Royal Commission recognised that the great expansion of the number of 

sentencing options in Australia provided an opportunity to apply the principle that 

imprisonment is a sanction of last resort and to divert ATSI offenders from correctional 

facilities.
2300

 In order to break the cycle of recidivism, the Royal Commission 

recommended that ATSI offenders should be able to undertake personal development 

courses as part of community service work.
2301

 

29.44 As discussed in Chapter 7, s 17A of the Crimes Act contains a legislative 

endorsement of a widely recognised common law principle that imprisonment is a 

sanction of last resort. This principle is of particular importance when sentencing ATSI 

offenders. The Royal Commission concluded that the high number of deaths in custody 

of Aboriginal people was primarily explained by their disproportionate detention 

rates
2302

 and recommended that governments legislate to enforce the principle that 

imprisonment should be utilised only as a sanction of last resort.
2303

 Article 10(2) of 

ILO Convention 169 provides that, when sentencing indigenous and tribal peoples, 

preference should be given to methods of punishment other than confinement to prison. 

While Australia is not a signatory to this Convention, the courts have held that its 

provisions reinforce the legislative principle that imprisonment should be a sanction of 

last resort.
2304
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29.45 In addition, in R v Fernando the court held that a lengthy term of imprisonment 

imposed on an ATSI offender might be unduly harsh if served in an environment 

dominated by non-ATSI offenders and staff with a limited understanding of the 

offender‘s culture and society.
2305

 

29.46 At the beginning of the ALRC‘s Inquiry, the Minister for Family and 

Community Services, Senator the Hon Kay Patterson, wrote to the Attorney-General 

regarding the issue of third party management of the income of an offender who had 

been convicted of an alcohol, drug or gambling related offence. It was suggested that 

such an option might be of particular benefit to Indigenous communities. Stakeholders 

expressed the view that such a sentencing option would not be practicable for ATSI 

offenders in remote communities,
2306

 and that it would be discriminatory to create such 

a sentencing option if it were imposed only on ATSI offenders.
2307

 

Rehabilitation programs 

29.47 Some states and territories have designed rehabilitation programs for ATSI 

offenders.
2308

 However, in 2004 a report on offender treatment programs in Australia 

noted that: 

Given the over-representation of Indigenous people in the criminal justice system, 

especially in custodial environments, and the general recognition by informants that 

mainstream offender rehabilitation programs do not adequately meet the needs of 

Indigenous offenders, it is surprising that only a handful of programs have been 

specifically developed for Indigenous offenders.2309 

29.48 During consultations the ALRC was informed that existing rehabilitation 

programs are not appropriately tailored to meet the needs of ATSI offenders.
2310

 It was 

said that effective rehabilitation programs for ATSI offenders should be adequately 

resourced, incorporate principles of Aboriginal healing, and provide ongoing assistance 

to participants to enable them to avoid engaging in behaviour that may contribute to 

further offending.
2311

 

Traditional laws and customs 

29.49 In 1986, the ALRC released its report into Aboriginal customary laws 

(ALRC 31).
2312

 The report made wide ranging recommendations on the recognition of 

Aboriginal customary laws in relation to, among other things: marriage, children and 

family property; criminal law and sentencing; local justice mechanisms for Aboriginal 

communities; and traditional hunting, fishing and gathering rights. 

29.50 ALRC 31 contained a detailed analysis of the recognition of Aboriginal 

customary laws in sentencing.
2313

 The report did not define the term ‗customary law‘ 

but noted that narrow legislative definitions ‗misrepresent the reality‘: 

Exactly how Aboriginal customary laws are to be defined will depend on the form of 

recognition adopted … But it is clear that definitional questions should not be allowed 

to obscure the basic issues of remedies and recognition. It will usually be sufficient to 
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identify Aboriginal customary laws in general terms, where these are recognised for 

particular purposes.2314 

29.51 In this Discussion Paper, the ALRC uses the term ‗traditional laws and 

customs‘. This term is consistent with s 233 of the Native Title Act 1993 (Cth), which 

refers to ‗traditional laws acknowledged, and the traditional customs observed‘. The 

traditional laws and customs of ATSI offenders may vary between ATSI communities. 

29.52 Information about ATSI traditional laws and customs may be relevant to 

sentencing to explain the circumstances surrounding the commission of the offence. 

For example, in R v Shannon the Supreme Court of South Australia took into account 

the fact that the offender believed himself to be at risk of harm from ‗kadaitcha‘ men at 

the time that he committed the offences for which he was being sentenced.
2315

 

Information about the traditional punishment inflicted on an offender following an 

offence, or to be inflicted on the offender in the future, may be a mitigating factor in 

sentencing.
2316

 While traditional punishments may take a wide variety of forms, they 

can include spearing, beating or banishment.
2317

 Sentences imposed on ATSI offenders 

could be structured to accommodate traditional laws and customs. For example, a 

sentence could be structured to enable an ATSI offender to attend a traditional 

ceremony.
2318

 

29.53 ALRC 31 considered the ways in which information about traditional laws and 

customs and Aboriginal community opinions could be determined and presented to the 

court sentencing an Aboriginal offender.
2319

 The ALRC concluded that: 

It should be specifically provided that, where a member of an Aboriginal community 

has been convicted of an offence, the court may, on application made by some other 

member of the community or a member of the victim‘s family or community, give 

leave to the person to make a submission orally or in writing concerning the sentence 

to be imposed for the offence. The court should be able to give leave on terms … It 

should also be provided … that the Court may adjourn to enable a pre-sentence report 

to be obtained from a person with special expertise or experience, in any case where 

Aboriginal customary laws or traditions are relevant in sentencing.2320 

Community participation in sentencing 

29.54 Some state and territory sentencing legislation enables courts sentencing ATSI 

offenders to have regard to ATSI community opinions.
2321

 For example, sentencing 

legislation in Queensland provides that the court must have regard to any relevant 

submissions made by a representative of a community justice group in the offender‘s 

community when sentencing an ATSI offender.
2322

 

29.55 Circle sentencing is another way of enabling members of ATSI communities to 

participate in the sentencing process. Circle sentencing developed in Canada in 

response to a general perception that the Canadian criminal justice system did not work 
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well for Indigenous offenders. Circle sentencing has several aims, including reducing 

existing barriers between courts and ATSI people, empowering ATSI communities, 

providing relevant and meaningful sentencing options for ATSI offenders, promoting 

reconciliation between victims and offenders, and reducing recidivism.
2323

 

29.56 Circle sentencing hearings are generally conducted in an informal setting and 

are usually attended by a judicial officer who acts as a facilitator in the hearing, the 

offender, members of the offender‘s community, the victim, and friends or family of 

the victim. During a circle sentencing hearing the offender tells his or her story; the 

victim has an opportunity to describe the impact the offender‘s behaviour has had on 

him or her; and members of the offender‘s community (usually elders) talk to the 

offender about his or her behaviour. While participants in the circle sentencing hearing 

are actively involved in determining the appropriate sentence to be imposed on an 

offender, the judicial officer must ultimately approve any sentence under 

consideration.
2324

 Participants tend to report high levels of satisfaction with circle 

sentencing proceedings.
2325

 

29.57 Circle sentencing is currently available in some form in the majority of states 

and territories.
2326

 Some circle sentencing initiatives have a legislative basis, while 

others operate informally.
2327

 The process by which offenders are selected to 

participate in circle sentencing hearings differs among the jurisdictions.
2328

 ATSI 

community members often have a role in determining whether a particular offender is 

eligible to participate in a circle sentencing hearing.
2329

 

ALRC’s views 

29.58 As noted above, the Royal Commission conducted a comprehensive inquiry into 

the involvement of Aboriginal people in the criminal justice system in Australia. A 

number of recommendations made by the Royal Commission are aimed at reducing the 

number of Aboriginal people in custody. The ALRC expresses its support for these 

recommendations in so far as they relate to the sentencing of federal ATSI offenders. 

29.59 Further, the ALRC affirms its commitment to the recommendations made in 

ALRC 31 in so far as they relate to the sentencing of federal ATSI offenders. The 

ALRC remains of the view that federal sentencing legislation should contain a general 

legislative endorsement of the practice of considering traditional laws and customs 

when sentencing if they are relevant and known to the court. The ALRC also remains 

of the view that federal sentencing legislation should enable a court sentencing a 

federal ATSI offender to consider oral or written submissions from an ATSI 

community member when ascertaining traditional laws and customs or relevant 

community opinions. 

29.60 While it may be desirable to create a sentencing option designed to assist in the 

rehabilitation of offenders with a drug addiction or problem gambling—such as third 

party management of the offender‘s income—the ALRC considers that it would be 

racially discriminatory to impose such a sentencing option only on ATSI offenders. 

However, the ALRC proposes that the OMFO should monitor the development of new 
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state and territory sentencing options and provide advice to the Australian Government 

regarding their suitability for federal offenders.
2330

 

29.61 A number of other proposals in this Discussion Paper are relevant to the 

sentencing of federal ATSI offenders. In Chapter 14, the ALRC proposes that federal 

sentencing legislation should enable courts sentencing federal offenders to request that 

pre-sentence reports be prepared by suitably qualified persons.
2331

 This would enable 

an expert with knowledge of ATSI communities, such as an anthropologist, to prepare 

a pre-sentence report for a court sentencing a federal ATSI offender. In Chapter 7, the 

ALRC proposes that federal sentencing legislation should facilitate access by federal 

offenders to state or territory restorative justice initiatives, which include circle 

sentencing initiatives. 

Proposal 29–1 The ALRC affirms its commitment to the recommendations 

made in ALRC 31, The Recognition of Aboriginal Customary Laws (1986) in so 

far as they relate to the sentencing of federal Aboriginal or Torres Strait Islander 

(ATSI) offenders. In particular, the ALRC affirms its commitment to the 

recommendations that: 

(a) legislation should endorse the practice of considering traditional laws and 

customs, where relevant, in sentencing an ATSI offender; and 

(b) in ascertaining traditional laws and customs or relevant community 

opinions, oral or written submissions may be made by a member of the 

community of an ATSI offender or victim. 

Proposal 29–2 The ALRC supports the recommendations made by the 

Royal Commission into Aboriginal Deaths in Custody (1991) in so far as they 

relate to the sentencing of federal ATSI offenders. In particular, the ALRC 

supports the following recommendations: 

(a) sentencing and correctional authorities should accept that community 

service can be performed in many ways, and approval should be given, 

where appropriate, for ATSI offenders to perform community service 

work by pursuing personal development courses (Rec 94); 

(b) judicial officers and other participants in the criminal justice system 

whose duties bring them into contact with ATSI people should be 

encouraged to participate in appropriate cross-cultural training programs 

developed after consultation with appropriate ATSI organisations (Recs 

96, 97); 
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(c) governments should take more positive steps to recruit and train ATSI 

people as court staff and interpreters in locations where a significant 

number of ATSI people appear before the courts (Rec 100); 

(d) an appropriate range of properly funded sentencing options should be 

available, and ATSI communities should participate in the development, 

planning and implementation of these programs (Recs 109, 111, 112, 

113); 

(e) departments and agencies responsible for non-custodial sentencing 

programs for ATSI offenders should employ and train ATSI people to 

take particular responsibility for implementing such programs and 

educating the community about them (Rec 114); and 

(f) corrective services authorities should ensure that ATSI offenders are not 

denied opportunities for probation and parole because of the lack of 

infrastructure or staff to monitor such orders (Rec 119). 

Offenders from linguistically and culturally diverse 

backgrounds 

29.62 There is a paucity of data on the cultural background of federal offenders or the 

number of federal offenders with a first language other than English. However, the 

AIC‘s statistical overview of federal prisoners shows that 53 per cent of federal 

prisoners with a known country of birth or nationality were foreign and seven per cent 

of federal prisoners were of Indonesian nationality.
2332

 

29.63 In the negotiations leading up to the Commonwealth Grants Commission‘s 2004 

review of the distribution of revenue from the Goods and Services Tax, a number of 

states and territories argued that federal prisoners were more expensive to 

accommodate than state and territory prisoners. New South Wales noted that in 1999–

2000, 36.2 per cent of federal prisoners in that state were from a culturally or 

linguistically diverse background and submitted that it incurred extra costs when 

providing these prisoners with interpreters, meeting their dietary needs and ensuring 

they had access to welfare, psychological and educational services.
2333

 The Northern 

Territory also noted the additional costs incurred in meeting the health and cultural 

needs of Indonesian federal offenders.
2334

 

29.64 Despite the lack of firm data regarding federal offenders in these categories it 

can reasonably be inferred that a significant proportion of federal offenders are from 

culturally and linguistically diverse backgrounds. 
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Sentencing factors 

29.65 In Chapter 6 the ALRC proposes that federal sentencing legislation should 

require a court to consider a federal offender‘s circumstances and cultural background 

when sentencing the offender, so far as these factors are relevant and known to the 

court.
2335

 The term ‗offender‘s circumstances‘ is broad enough to enable a court to 

consider the fact that a federal offender has a first language other than English. This 

may be relevant when assessing whether an offender will experience isolation in prison 

due to the fact that he or she cannot speak English.
2336

 

Sentencing options 

29.66 Sentencing options for federal offenders with a first language other than English 

may be more limited than those available to other federal offenders. For example, it has 

been noted that sentencing options that require offenders to be supervised by 

community corrections officers may not be available to offenders who are unable to 

speak English.
2337

 In addition, sentencing options that incorporate rehabilitation 

programs conducted in English, such as anger management or drug addiction 

counselling, may not be available to offenders who are unable to speak English.
2338

 

Rehabilitation programs 

29.67 Federal offenders with a first language other than English may also be unable to 

access rehabilitation programs conducted in English. The Department of Justice 

Western Australia submitted that language barriers might prevent federal offenders 

with a first language other than English from accessing programs in prison.
2339

 The 

Queensland Department of Corrective Services noted that culturally and linguistically 

diverse prisoners had been identified as a special needs group in Queensland and that 

the Corrective Services Act 2000 (Qld) required the special needs of offenders to be 

considered when establishing services and programs for offenders.
2340

 

Education for judicial officers, lawyers and corrective services staff 

29.68 The provision of education to judicial officers, lawyers and corrective services 

staff about the linguistic and cultural needs of federal offenders could help to minimise 

the problems faced by federal offenders from linguistically and culturally diverse 

backgrounds. 

29.69 Education programs could focus on developing the skills of lawyers who work 

with federal offenders with a first language other than English. These education 

programs could be modelled on the New South Wales Law Society‘s Guide to Best 

Practice for Lawyers Working with Interpreters and Translators in a Legal 

Environment
2341

 or the Indigenous Protocols for Lawyers in the Northern Territory.
2342

 

Alternatively, they could focus on the difficulties associated with interpreting during 

court proceedings, such as the problems encountered by interpreters attempting to 
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explain complex legal concepts or to explain issues in culturally relevant terms. In 

addition, they could seek to highlight the actual difficulties experienced by federal 

offenders with a language other than English. One such program offered to magistrates 

in Victoria in 1988 involved magistrates playing the role of either witnesses or litigants 

in mock proceedings conducted entirely in a language other than English.
2343

 

29.70 Education programs could also provide judicial officers, lawyers and corrective 

services staff with information on the different cultural value systems, traditions and 

beliefs of federal offenders. This could help to ensure that all federal offenders are 

treated equitably regardless of their cultural background and that all involved in the 

federal criminal justice are responsive and sensitive to cultural diversity among federal 

offenders. 

29.71 In its 1992 report on multiculturalism and the law, the ALRC recommended that 

the Australian Institute of Judicial Administration (AIJA) provide education and 

information programs to the judiciary and court personnel designed to increase cross-

cultural awareness and training in the use of interpreters.
2344

 The AIJA has since 

published a number of reports on these issues, including a report on Indigenous issues 

for courts and a report on cross-cultural awareness for the judiciary.
2345

 As discussed in 

Chapter 19, the ALRC believes that the National Judicial College of Australia is now 

best placed to provide training on the sentencing of federal offenders to those working 

in the federal criminal justice system. 

Provision of interpreters at sentencing hearings 

29.72 One issue that arises is whether federal offenders with a first language other than 

English should be provided with interpreters at sentencing hearings. The Crimes Act 

requires the court to explain a sentence to a federal offender ‗in language likely to be 

readily understood by the person‘.
2346

 However, it does not contain provisions 

specifically requiring courts to provide federal offenders who are unable to speak or 

understand English with interpreters during sentencing proceedings. Section 30 of the 

Evidence Act 1995 (Cth) deals with the provision of interpreters to witnesses who are 

unable to understand and speak English competently. However, the provisions of the 

Evidence Act do not apply in federal sentencing proceedings unless the court directs 

otherwise.
2347

 

29.73 The common law establishes that a criminal trial must take place in the presence 

of the accused.
2348

 This has been held to extend beyond the mere corporeal presence of 

the accused to require that the accused understands the evidence and is able to conduct 

his or her case adequately.
2349

 In R v East, Kirby J commented that the entitlement to 

an interpreter was not a language right but an ‗aspect of the commitment of the 

judicature to fairness of the trial process‘.
2350

 

29.74 A number of international instruments provide that anyone charged with a 

criminal offence has the right to the free assistance of an interpreter if he or she does 

not understand or speak the language used in the court.
2351

 In Cuscani v The United 
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Kingdom, the European Court of Human Rights held that the right to a fair trial 

guaranteed by art 6 of the European Convention for the Protection of Human Rights 

and Fundamental Freedoms 1950 had been violated when an offender was not 

provided with an interpreter at a sentencing hearing.
2352

 

29.75 The ALRC has been informed that many federal drug offenders whose first 

language is not English have stated that they do not understand the judicial process.
2353

 

In consultations, the ALRC was informed that Indonesian offenders in the Northern 

Territory are always provided with interpreters.
2354

 However, one federal offender 

submitted that in his experience interpreters were not always provided to offenders 

when they were required, and that those provided did not always accurately interpret 

court proceedings.
2355

 

ALRC’s views 

29.76 The provision of an interpreter to an offender with a first language other than 

English is vital to ensure that the offender is able to understand the sentencing process, 

provide adequate instructions to his or her legal representative, and give evidence at the 

sentencing hearing if he or she chooses to do so. The ALRC believes that the ultimate 

responsibility for ensuring a federal offender understands and can participate in federal 

sentencing proceedings rests with the court. Accordingly, the onus should be on the 

court to decide whether a federal offender‘s proficiency in English is sufficient to 

enable him or her understand and participate in the sentencing proceedings. If not, a 

suitably qualified interpreter should be provided free of charge.
2356

 

Proposal 29–3 Federal sentencing legislation should require a suitably 

qualified interpreter to be provided to a federal offender in all proceedings 

related to sentencing unless the court is satisfied that the offender can 

understand and speak the English language sufficiently to enable the offender to 

follow and participate in those proceedings. The costs of the interpreter should 

be borne by the Commonwealth. 

Offenders with a drug addiction 

29.77 A number of studies have highlighted the relationship between drug use and 

crime.
2357

 Offenders with a drug addiction can commit offences while under the 

influence of drugs or to obtain money to procure drugs. It is not known what 

proportion of federal offenders are addicted to drugs. 
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Sentencing factors 

29.78 Drug addiction is often relevant to sentencing. For example, an offender‘s 

addiction to drugs may explain why he or she committed an offence, or may be 

relevant to the prospects of rehabilitation.
2358

 In Chapter 28, the ALRC proposes that 

the court should consider the fact that an offender is voluntarily seeking treatment to 

address any physical or mental condition that may have contributed to the commission 

of the offence when sentencing a federal offender.
2359

 

29.79 Drug addiction of itself is generally not considered to be a mitigating factor in 

sentencing in Australia. In R v Henry the New South Wales Court of Criminal Appeal 

held that: 

The sentencing practices of the court are part of an anti-drug message, which the 

community as a whole has indicated that it wishes to give to actual and potential users 

of illegal drugs. Accepting drug addiction as a mitigating factor for the commission of 

crimes of violence would significantly attenuate the message. The concept that 

committing crimes in order to obtain monies to buy an illegal substance is in some 

way less deserving of punishment than the commission of the same crime for the 

obtaining of monies for some other, but legal, purpose is perverse.2360 

29.80 However, it has been held that drug addiction may be a mitigating circumstance 

where the addiction did not develop as a result of the voluntary ingestion of drugs, but 

rather as a result of some other circumstance such as medical treatment.
2361

 

29.81 In Chapter 6, the ALRC proposes that federal sentencing legislation should state 

that a court sentencing a federal offender must consider any factor that is relevant to 

sentencing and known to the court, including: the nature, seriousness and 

circumstances of the offence; and the character, antecedent criminal history, cultural 

background, history and circumstances of the offender, including age, financial 

circumstances, physical and mental condition.
2362

 

Sentencing options 

29.82 Victorian sentencing legislation contains a sentencing option specifically 

designed for offenders with a drug addiction. If a Victorian court is satisfied that an 

offender‘s drug addiction contributed to the commission of an offence and the court is 

considering sentencing the offender to a period of imprisonment of not more than 12 

months, the court may, after receiving a pre-sentence report, make a Combined 

Custody and Treatment Order (CCTO). A CCTO involves the imposition of a period of 

imprisonment of not more than 12 months. An offender must serve at least six months 

of the sentence and then serve the remainder of the sentence in the community. During 

the latter period the offender is required to comply with conditions attached to the 

order.
2363

 This sentencing option is not available to federal offenders. 

29.83 Some state sentencing legislation provides for sentencing options that seek 

primarily to promote the rehabilitation of an offender. For example, in Western 

Australia a court may sentence an offender to an Intensive Supervision Order and in 



 29. Other Special Categories of Offenders 591 

 

Queensland a court may sentence an offender to an Intensive Correction Order.
2364

 

These options may be appropriate when sentencing offenders with a drug addiction. As 

discussed in Chapter 7, sentencing options available in states and territories are not 

automatically picked up and applied to federal offenders. However, the ALRC 

proposes that the OMFO monitor state and territory options and advise the Australian 

Government regarding the options that should be made available to federal offenders. 

Rehabilitation programs 

29.84 The Standard Guidelines for Corrections in Australia note the need to provide 

offenders serving sentences in the community or in prison with appropriate programs 

that address the underlying causes of their criminal behaviour and assist them to 

develop the skills necessary to lead law-abiding lives.
2365

 

29.85 Drug rehabilitation programs are available in all states and territories.
2366

 They 

vary in intensity from educational programs that aim to motivate offenders to address 

their drug addiction, to residential programs offering ‗intensive, long term, highly 

structured, self-help, residential treatment for chronic drug misusers‘.
2367

 The majority 

of drug rehabilitation programs in Australia are low intensity programs, a fact that has 

been described as surprising given the high percentage of substance users in the 

criminal justice system.
2368

 

Drug Courts 

Background 

29.86 Drug courts are specialist, problem-oriented courts that aim to break the nexus 

between drug addiction and crime.
2369

 Drug courts are based on the philosophy of 

‗therapeutic jurisprudence‘—that is, the philosophy that the law can affect the 

psychological and physical well-being of those with whom it has contact.
2370

 Drug 

courts have a number of common features. They generally operate informally; focus on 

identifying the treatment needs of an individual offender; and provide offenders with 

access to appropriate treatment and rehabilitation services. Judges in drug courts are 

required to take an active role in supervising the treatment and progress of offenders. 

The high level of judicial supervision of proceedings in drug courts means that drug 

court judges are required to abandon their traditional role and adopt the role of 

‗confessor, taskmaster, cheerleader and mentor‘.
2371

 

29.87 Drug courts have been established in a number of states and territories.
2372

 Some 

are established by legislation while others operate without a legislative basis.
2373

 Drug 

courts can be accessed only by offenders who plead guilty to the offences for which 

they have been charged.
2374

 However, the composition, powers, jurisdiction and 

eligibility criteria of the drug courts differ between jurisdictions. In addition, some 

drug courts are able to make specific sentencing orders. For example, drug courts in 
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Queensland can make Intensive Drug Rehabilitation Orders (IDRO) and drug courts in 

Victoria can make Drug Treatment Orders.
2375

 

Issues and problems 

29.88 One issue that arises is whether federal offenders can access state and territory 

drug courts. As discussed in Chapter 7, s 68(1) of the Judiciary Act 1903 (Cth) picks 

up and applies state and territory procedural laws to federal prosecutions in state and 

territory courts. Section s 79 of the Judiciary Act picks up and applies to a court 

exercising federal jurisdiction certain state and territory procedural laws, except in so 

far as they are inconsistent with the Australian Constitution or with other federal laws. 

Whether a law relating to a drug court in a state or territory is capable of being picked 

up and applied in the federal context needs to be determined on a case-by-case basis. 

29.89 The sentencing orders made by a drug court may not be picked up and applied to 

federal offenders by s 20AB of the Crimes Act.
2376

 Section 20AB identifies specific 

state and territory sentencing options that can be made available to federal offenders 

and provides that other such options can be prescribed by regulation.
2377

 In 

Commonwealth Director of Public Prosecutions v Costanzo it was held that an IDRO 

made under the Drug Rehabilitation (Court Diversion) Act 2000 (Qld) was not picked 

up and applied by s 20AB.
2378

 The court held that an IDRO was not sufficiently similar 

to the existing sentencing options available to federal offenders to be a ‗similar 

sentence or order‘ within the meaning of s 20AB(1) of the Crimes Act.
2379

 

ALRC’s views 

29.90 As discussed in Chapter 6, the ALRC does not believe that federal sentencing 

legislation should list aggravating and mitigating sentencing factors. However, a court 

sentencing a federal offender should be required to consider any relevant and known 

sentencing factor, including factors relating to an offender‘s history and personal 

circumstances. Accordingly, courts sentencing federal offenders have a discretion to 

consider an offender‘s drug addiction if the court is aware of the addiction. 

29.91 Federal sentencing legislation should also enable federal offenders to access 

state and territory drug courts. This can be achieved by ensuring that federal sentencing 

legislation picks up and applies sentencing orders made by state and territory drug 

courts to federal offenders. However, it may not be appropriate to enable all federal 

offenders with a drug addiction to access state and territory drug courts. For example, 

these courts generally do not accommodate offenders convicted of offences of a violent 

or sexual nature. Accordingly, the ALRC believes that federal sentencing legislation 

should specify any particular federal offences or categories of federal offences for 

which federal offenders should not be able to access state and territory drug courts. 
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Proposal 29–4 Federal sentencing legislation should facilitate access by 

federal offenders to state or territory drug courts in appropriate circumstances. 

In particular, federal sentencing legislation should: 

(a) provide that the orders that can be made by a drug court are prescribed 

‗additional sentencing alternatives‘ for federal offenders; and 

(b) specify any federal offences or categories of federal offences for which 

such orders cannot be made. 

Offenders with problem gambling 

29.92 Problem gambling has been defined as ‗the situation when a person‘s gambling 

activity gives rise to harm to the individual player, and/or to his or her family, and may 

extend to the community‘.
2380

 Pathological gambling is a form of problem gambling 

that is recognised as an impulse control disorder by the American Psychiatric 

Association.
2381

 Recent research points to a causal relationship between problem 

gambling and financial crime.
2382

 Offenders with problem gambling may commit 

federal offences in order to obtain money with which to gamble, or to service 

gambling-related debts. While it has been estimated that 2.1 per cent of the Australian 

adult population are problem gamblers,
2383

 there is no available information about the 

proportion of federal offenders with problem gambling. 

Sentencing factors 

29.93 Problem gambling has often been treated as analogous to drug addiction in 

sentencing jurisprudence.
2384

 It is generally considered relevant to the sentencing 

exercise, but is rarely considered to be a mitigating factor.
2385

 However, it has been 

argued that problem gambling should be a mitigating factor because gambling is ‗a 

legal product, promoted in some cases by the state and certainly licensed by it in a way 

that illegal drugs are not‘.
2386

 It has been held that if problem gambling is to be 

considered a mitigating factor, it is not mitigating to the extent that the proceeds of the 

offending are used for non-gambling purposes.
2387

 

Rehabilitation programs 

29.94 Problem gambling has not traditionally been viewed as a significant factor 

contributing to offending behaviour.
2388

 Accordingly, there are few rehabilitation 

programs for problem gamblers in Australia.
2389

 Yet there is a growing awareness of 

the relationship between problem gambling and crime, and of the need to develop and 

implement rehabilitation programs to address problem gambling. In 2003 Relationships 
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Australia (SA) Inc received funding from the South Australian Department of Human 

Services to develop and conduct a pilot rehabilitation program for prisoners in 

Mobilong Gaol.
2390

 The ALRC supports these initiatives. Rehabilitation programs for 

problem gambling could focus on ensuring offenders understand the nature and 

dynamics of gambling, appreciate the harm that can result from excessive gambling, 

and learn skills to deal with problem gambling.
2391
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Introduction 

What issues arise in relation to the sentencing, imprisonment, administration, or 

release of … corporations and their directors? [IP 29, Q15–2, part]. 

30.1 A corporation is an artificial entity that the law treats as having its own legal 

personality. A corporation includes a company, a body corporate or an unincorporated 

body that can sue or be sued or hold property.
2392

 A corporation can commit a federal 

offence.
2393

 However, there is no available data on how many corporations are 

sentenced for federal offences. 

30.2 The ALRC has considered penalties for corporations in detail on two 

occasions.
2394

 In addition, the New South Wales Law Reform Commission (NSWLRC) 

has completed an inquiry into the sentencing of corporations.
2395

 The ALRC does not 

propose to revisit the work of these inquiries in this chapter but will focus on 

sentencing options, sentencing factors and sentencing hearings for corporations that 

have committed federal offences. 
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Sentencing options 

Background 

30.3 Many of the sentences that can be imposed on natural persons cannot be 

imposed on corporations—for example, a corporation cannot be sentenced to 

imprisonment. Fines are the most commonly utilised sentencing option for 

corporations. Section 4B(3) of the Crimes Act 1914 (Cth) empowers a court sentencing 

a corporation to impose a pecuniary penalty that is up to five times greater than the 

maximum pecuniary penalty that could be imposed on a natural person convicted of 

the same offence, provided that the contrary intention does not appear in the offence 

provision. The Crimes Act does not contain any specific sentencing options for 

corporations. 

Issues and problems 

30.4 One issue that arises is whether additional sentencing options should be 

available to courts sentencing corporations for federal offences. Fines can be an 

ineffective sentencing option for corporations because they have a limited ability to 

achieve the purposes of sentencing.
2396

 For example, a fine will not deter a corporation 

if it is viewed as another business expense; nor punish a corporation if the burden of 

the fine is shifted to consumers by an increase in the price of the corporation‘s goods or 

services; nor promote the rehabilitation of a corporation if it does not attempt to alter 

the corporation‘s management structure or internal culture.
2397

 

30.5 In addition, a variety of sentencing options may be needed for corporations 

because they vary in size, purpose and financial viability. The Commonwealth Director 

of Public Prosecutions (CDPP) gave the following examples of types of corporations: 

 a proprietary company that is merely the ‗alter ego‘ of its sole director; 

 a closely-held company that is wholly owned by its directors, each of which 

exercises close management control; 

 a company controlled by directors who, as a group, only hold a minority of 

shares; 

 a listed company with a large, diverse shareholding that includes major financial 

institutions, which is controlled by a core group of executive directors, some of 

whom have significant shareholdings; and 

 a company in liquidation under the control of an administrator.
2398

 

30.6 The Australian Securities and Investments Commission (ASIC) submitted that 

sentencing options for corporations could be similar to civil remedies contained in the 

Australian Securities and Investments Commission Act 2001 (Cth).
2399

 These include 

probation orders, community service orders and publicity orders.
2400

 The CDPP 
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submitted that federal sentencing legislation should include a broad range of 

sentencing options for corporations to enable the court to impose an appropriate 

sentence after considering all of the circumstances of the case.
2401

 

30.7 Recent reviews have concluded that a variety of sentencing options should be 

available to courts when sentencing corporations.
2402

 These options are discussed 

further below. 

Survey of sentencing options 

Equity fines 

30.8 An equity fine involves the transfer of shares from the corporation to a state 

criminal compensation fund. The compensation fund is then entitled to dispose of the 

shares and distribute the assets to persons affected by the conduct of the 

corporation.
2403

 Equity fines are intended to diminish a corporation‘s market value.
2404

 

30.9 It has been argued that equity fines are advantageous because they enable 

financial burdens to be imposed on corporations that lack the liquid assets to pay a 

fine.
2405

 However, it has also been argued that equity fines could adversely affect 

innocent shareholders and would be difficult to administer in practice.
2406

 The ALRC 

has previously recommended against the introduction of equity fines as penalties under 

the Trade Practices Act 1974 (Cth) or as civil penalties.
2407

 The NSWLRC 

recommended against the introduction of equity fines as sentencing options for 

corporations.
2408

 The CDPP submitted that it might be practically difficult to 

administer equity fines given the volatility in the price of equities.
2409

 

Turnover fines 

30.10 A turnover fine is a fine calculated by reference to the annual turnover of the 

corporation.
2410

 It is similar to the ‗day fine‘ for a natural person discussed in 

Chapter 7. Turnover fines would ensure that fines imposed on corporations operated 

equitably regardless of the financial circumstances of the offending corporation.
2411

 

However, it has been argued that the amount of a turnover fine may represent 

disproportionate punishment for an offence.
2412

 The ALRC has previously 

recommended against the introduction of turnover fines as civil penalties.
2413

 

30.11 ASIC submitted that a fine imposed on a corporation could be determined by 

way of a sliding scale based on the degree of market capitalisation achieved by the 

corporation
2414

 or by other means, such as an assessment of a corporation‘s turnover. 

However, ASIC also noted that that fines calculated according to the financial 

circumstances of a corporation 

might have unintended consequences by adversely impacting on other individuals or 

companies who were not implicated in the offence. The cost of a fine may be passed 

on to: shareholders due to reduced share price, creditors by reducing company capital 
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and increasing credit risk; employees if the fine is severe enough to result in cutting of 

staff; and consumers through increased prices.2415 

30.12 The CDPP submitted that turnover fines, by requiring the court to consider 

complex accounting issues, could significantly complicate the sentencing process.
2416

 

Disqualification orders 

30.13 Disqualification orders are designed to restrain the activities of corporations. 

They may include orders to: cease certain commercial activities for a particular period; 

refrain from trading in a specific geographic region; revoke or suspend licences for 

particular activities; disqualify the corporation from particular contracts (for example, 

government contracts); or freeze the corporation‘s profits.
2417

 Disqualification orders 

have the potential to adversely affect consumers, shareholders and employees.
2418

 

Orders requiring corrective action 

30.14 Corporate probation orders are designed to ensure that a corporation does not 

engage in the same contravening conduct, similar conduct or related conduct during the 

period of the order. Internal discipline orders, organisational reform orders and 

punitive injunctions are types of corporate probation and are discussed below.
2419

 

Corporate probation orders are primarily intended to promote the rehabilitation of 

corporations, although they may satisfy other sentencing purposes such as deterrence 

and retribution. 

30.15 Internal discipline orders. These orders require corporations to investigate their 

offending behaviour, take appropriate internal disciplinary action against those 

involved in the offence or offences, and provide the court with a satisfactory 

compliance report.
2420

 Accordingly, they have been described as a form of ‗mandated 

self-policing‘.
2421

 The CDPP submitted that care should be taken when imposing such 

an order to ensure that an offending corporation is not able to shift the blame for an 

offence onto a junior employee.
2422

 

30.16 It is said that internal disciple orders can be an effective sentencing option for 

corporations because they target the individuals involved in a corporation‘s criminal 

behaviour, can be tailored to suit the particular corporation, and are cheap to 

administer.
2423

 However, appropriate steps need to be taken to ensure that individuals 

are not deprived of the procedural safeguards provided to those suspected or accused of 

engaging in criminal activity.
2424

 

30.17 Organisational reform orders. Organisational reform orders take the form of ‗a 

court order that requires a corporation‘s organisation and methods to be reviewed, 

under court scrutiny, in order to avoid a repetition of the offence in issue‘.
2425

 Suitably 

qualified experts, such as corporate lawyers or accountants, could supervise 

organisation reform orders on the court‘s behalf.
2426
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30.18 Punitive injunctions. A punitive injunction requires a corporation to take steps to 

reform its organisational structure or activities in a manner that incorporates a punitive 

element.
2427

 The punitive element might be that the reforms need to be undertaken 

within a short period of time or that particular members of senior management be 

actively involved. The ALRC has previously recommended against the establishment 

of punitive injunctions as civil penalties.
2428

 The NSWLRC recommended that punitive 

injunctions be introduced as sentencing options for corporations.
2429

 

Orders requiring activities for the benefit of the community 

30.19 Community service orders require corporations to expend both time and effort to 

undertake activities for the benefit of the community. A community service order can 

be used to require a corporation to repair the harm caused by an offence. For example, 

a corporation could be ordered to work on a project to remedy the environmental harm 

caused by its offence.
2430

 Alternatively, a community service order could be used to 

require a corporation to make its facilities available to community groups
2431

 or to 

provide training programs to members of the community. It has been argued that a 

community service order requiring a corporation to make a financial contribution to a 

community project should bear a reasonable relationship to the offence in question to 

avoid ‗the perception of arbitrariness or bias on the part of judges in their choice of 

community projects.‘
2432

 

Publicity orders 

30.20 Publicity orders require corporations to publicise information about their 

offending conduct to specific groups of people or to the community at large.
2433

 It has 

been argued that publicity orders are effective sentencing options because they can 

damage a corporation‘s reputation, adversely affect the morale of a corporation‘s 

employees and diminish a corporation‘s profits.
2434

 Publicity orders may require 

corporations to disclose their offending conduct, acknowledge their wrongdoing or 

correct harm caused by their offending conduct. 

Dissolution orders 

30.21 Dissolution or deregistration is sometimes referred to as ‗corporate capital 

punishment‘.
2435

 Dissolution of a corporation is a way of ensuring that the corporation 

cannot repeat its offending conduct. However, it has been described as an extreme 

sentencing option because of its adverse impact on employees, shareholders and 

consumers. In addition, dissolution does not necessarily prevent the dissolved 

corporation from continuing its activities under a different name.
2436

 It has been said 

that dissolution should only be used in cases where the offending conduct is egregious 

or where the offending corporation was operated primarily for a criminal purpose.
2437

 

30.22 The NSWLRC recommended that courts be given the power to prevent the 

reincorporation of a corporation in certain circumstances, such as where the 
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reincorporated corporation intended to carry on the same activities as the dissolved 

corporation.
2438

 The ALRC has previously recommended against dissolution as a civil 

penalty for corporations.
2439

 

ALRC’s views 

30.23 The ALRC is of the view that it is desirable to establish a variety of additional 

sentencing options for corporations in order to enable the purposes of sentencing to be 

achieved when sentencing corporations for federal offences. These options should be 

set out in federal sentencing legislation. 

30.24 The ALRC considers that equity fines and turnover fines should not be 

introduced as sentencing options for corporations because it is undesirable for the 

quantum of a financial penalty to be inextricably linked to the financial circumstances 

of the offender. As discussed in Chapter 5, sentences should be proportionate to the 

gravity of the offence and should be consistent, in the sense that like cases should be 

treated alike. Equity fines are inappropriate in the federal criminal context because 

there is no federal criminal compensation fund to which a corporation‘s shares might 

be transferred. 

30.25 The ALRC considers that the other sentencing options discussed above, namely, 

disqualification orders, corporate probation orders, community service orders, publicity 

orders and dissolution orders should be available to courts sentencing corporations for 

federal offences. While the ALRC has previously recommended against the 

introduction of dissolution orders and punitive injunctions as civil penalties, it believes 

that these sentencing options are appropriate in the criminal justice system with its 

emphasis on punishment and condemnation. 

Proposal 30–1 Federal sentencing legislation should include the following 

sentencing options for corporations that have committed a federal offence: 

(a) orders disqualifying the corporation from undertaking specified 

commercial activities; 

(b) orders requiring the corporation to take corrective action within the 

organisation, such as internal disciplinary action or organisational reform; 

(c) orders requiring the corporation to undertake activities for the benefit of 

the community; 

(d) orders requiring the corporation to publicise its offending conduct; and 

(e) orders dissolving the corporation. 
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Sentencing factors 

Background 

30.26 Section 16A(2) of the Crimes Act sets out a number of matters that a court must 

take into account in sentencing an offender, to the extent that they are relevant and 

known to the court. In Chapter 6, the ALRC has proposed that this list of sentencing 

factors be amended. Some of the sentencing factors that the ALRC has proposed 

should be included in federal sentencing legislation, such as the effect of an offence on 

the environment or the market, could be relevant when sentencing a corporation. 

However, other proposed factors, such as the probable effect of a sentence on an 

offender‘s family or dependants, will be irrelevant when sentencing a corporation. The 

factors relevant to the administration of the criminal justice system, such as whether an 

offender pleads guilty to an offence or provides assistance to the authorities, may also 

be relevant when sentencing corporations. 

Issues and problems 

30.27 The NSWLRC recommended that, in addition to the general sentencing factors, 

sentencing legislation in New South Wales should set out factors that are relevant 

when sentencing corporations. These factors included aggravating factors 

(foreseeability of the offence or its consequences; involvement in or tolerance of the 

criminal activity by management; and absence of an effective compliance program) 

and mitigating factors (financial circumstances of the offender; presence of an effective 

compliance program; stopping unlawful conduct promptly and voluntarily; and the 

effect of the penalty on services to the public).
2440

 

30.28 As noted above, corporations can vary greatly in size, nature and financial 

viability. In addition, the factors that may reveal the degree of a corporation‘s 

culpability in the commission of an offence will differ from those that indicate the 

culpability of a natural person. Factors that may indicate the culpability of a 

corporation include the existence or absence of a compliance program designed to 

detect criminal activity; the actions of a corporation upon discovery of the offence; and 

the extent to which the offence or its consequences could have been foreseen. Further, 

a sentence imposed on a corporation will not generally affect relatives or dependants of 

the corporation (although it may affect related entities), but it may affect third parties 

such as shareholders and consumers. 

30.29 The CDPP submitted that any regime providing for the sentencing of 

corporations should be flexible enough to enable the court to consider the many 

different types of corporations.
2441

 ASIC submitted that courts should take into account 

the size and nature of a corporation when sentencing it for a federal offence and that 

sentencing factors for corporations should be contained in general sentencing 

legislation, rather than in legislation creating the offence.
2442
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ALRC’s views 

30.30 Federal sentencing legislation should state that a court must consider any factor 

that is relevant and known to the court when sentencing a corporation for a federal 

offence. The legislation should also set out an indicative list of factors to be 

considered, which may be applicable according to the circumstances of the case. The 

weight to be given to any sentencing factor should remain a matter for the court. This 

will provide guidance to judicial officers about the type of factors that may be relevant 

when sentencing corporations, and will promote consistency in sentencing without 

being unduly prescriptive. For the reasons outlined in Chapter 6, the ALRC does not 

believe that the legislation should specify whether the sentencing factors are 

aggravating or mitigating. 

Proposal 30–2 Federal sentencing legislation should state that a court, 

when sentencing a corporation, must consider any factor that is relevant to 

sentencing and known to the court. These factors may include any of the 

following matters to the extent that they are applicable: 

(a) the type, size, financial circumstances and internal culture of the 

corporation; 

(b) the existence or absence of an effective compliance program designed to 

prevent and detect criminal conduct; 

(c) whether the corporation ceased the unlawful conduct voluntarily and 

promptly upon discovery of the offence; 

(d) the extent to which the offence or its consequences could be foreseen; and 

(e) the effect of the sentence on third parties. 

Sentencing hearings 

Attendance at sentencing hearing 

30.31 As discussed in Chapter 13, Part IB of the Crimes Act does not require a federal 

offender to be present at sentencing. The ALRC has proposed that federal sentencing 

legislation provide that, subject to defined exceptions, the offender must be present 

during certain sentencing proceedings.
2443

 

30.32 A particular difficulty arises in relation to the presence of a corporation at a 

sentencing hearing because a corporation, as an artificial legal entity, cannot physically 

attend a hearing. 
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30.33 However, it may be desirable to have a representative of the corporation in 

attendance at a sentencing hearing for a number of reasons. For example, it may be 

important to explain the details of a sentencing order to a representative of the 

corporation. In addition, requiring the attendance of a representative of the corporation 

could help to achieve the sentencing purpose of denunciation, in appropriate cases, by 

allowing judicial officers to express disapproval of the offending conduct directly to 

the corporation‘s representative. It could also help to achieve the sentencing purpose of 

deterrence by emphasising the significance of the offence to an officer who may have 

the ability to influence the corporation‘s future conduct.
2444

 

30.34 The NSWLRC recommended that courts in New South Wales be empowered to 

require the attendance of any officer of a corporation at a sentencing hearing and that 

courts should be given the discretion to decide which officer should attend.
2445

 This 

would enable courts to target officers involved in the offence, or officers with the 

ability to ensure that the corporation does not repeat the offence.
2446

 

Pre-sentence reports and victim impact statements 

30.35 Another issue is whether pre-sentence reports and victim impact statements 

should be available when sentencing corporations. The NSWLRC recommended the 

use of pre-sentence reports for corporations
2447

 but rejected the use of victim impact 

statements beyond that already provided for by New South Wales legislation on the 

basis that many offences committed by corporations did not have identifiable victims 

and that information about the harm caused by an offence committed by a corporation 

could often be provided another way.
2448

 

30.36 ASIC submitted that offences committed by corporations were often wrongly 

perceived as ‗victimless‘ offences and that there were a number of situations in which 

it would desirable to present information to the court on behalf of victims of offences 

committed by corporations.
2449

 In addition, ASIC submitted that information provided 

to assist courts sentencing federal offenders should address issues such as ‗market 

integrity, market confidence and consumer confidence in the financial sector‘.
2450

 

ALRC’s views 

30.37 The ALRC is of the view that federal sentencing legislation should empower 

courts sentencing corporations for federal offences to require any officer of the 

corporation to attend the sentencing hearing. This will enable the court to provide the 

appropriate officer of an offending corporation with an explanation of the sentence, 

and may also help to achieve the sentencing purposes of deterrence and denunciation. 

30.38 Victim impact statements and pre-sentence reports are discussed in Chapter 14. 

The ALRC has proposed that federal sentencing legislation enable both victim impact 
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statements and pre-sentence reports to be prepared, where appropriate, in sentencing 

matters involving corporations.
2451

 

Proposal 30–3 Federal sentencing legislation should empower a court, in 

sentencing a corporation for a federal offence, to require the attendance of any 

officer of the corporation at any stage of the sentencing proceedings. 
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Note: This Appendix contains a large number of charts, which for greater clarity can 

be viewed in colour on the ALRC‘s website: www.alrc.gov.au. 

Federal law enforcement legislation 

1. The Australian Law Reform Commission (ALRC) asked the AIC to examine 

existing data sources on Australia‘s prisoner population with a specific focus on the 

sub-group of federal offenders. The purpose was to assist the ALRC with its inquiry 

into the sentencing of federal offenders under Part IB of the Crimes Act 1914 (Cth). 

http://www.alrc.gov.au/
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There were two possible data sources that allowed for an examination of the nature and 

extent of federal offending, and in particular those persons whose offences result in a 

term of imprisonment. These were data published by the Australian Bureau of 

Statistics (ABS) and an extract of data maintained by the Australian Government 

Attorney-General‘s Department (AGD). 

2. Federal law enforcement is based in a diverse body of legislation. An extract 

from the Commonwealth Director of Public Prosecutions (CDPP) Annual Report 

shows that in 2003–04 the CDPP dealt with 9,368 charges under 68 separate 

Commonwealth Acts (Commonwealth Director of Public Prosecutions 2004). 

Figure A1.1 shows charges brought under the major pieces of legislation, defined as 

those under which 50 or more summary charges or 10 or more indictable charges were 

brought. A full listing of relevant legislation is reproduced in Part 8 of this paper. 

3. Offences under the Social Security Act 1991 (Cth) accounted for 40 per cent of 

prosecutions while a further 27 per cent were offences under the Criminal Code 1995 

(Cth). A further 534 related charges (6%) were brought under the Crimes Act. 

4. In recent years many offences under the Crimes Act have been removed from 

that Act and re-established—not necessarily in the same way—under the Criminal 

Code. The Crimes Act now covers a much smaller range of offences against the 

Commonwealth. In 2003–04 the CDPP dealt with nearly five times as many charges 

under the Criminal Code (n=2,576) than it did under the Crimes Act (n=534). In 

contrast during 2002–03 the CDPP dealt with 595 charges under the Crimes Act and 

950 charges under the Criminal Code (Commonwealth Director of Public Prosecutions 

2003). A reduction in Social Security Act offences from 4,684 in 2002–03 to 3,778 in 

2003–04 may also be largely due to new offences becoming available under the 

Criminal Code. 

5. An important feature of federal offending is the very high proportion of offences 

that are dealt with summarily. Of 9,368 charges dealt with by the CDPP 8,477 (91%) 

were summary offences and 891 (9%) were indictable. Of the 3,778 charges under the 

Social Security Act, only two were indictable offences. Even offences under the 

Criminal Code were mostly summary offences (94%). 

6. For some pieces of legislation, such as the corporations and customs laws, a far 

greater proportion were dealt with as indictable offences, indicating the higher relative 

seriousness of the offences—major fraud and drug smuggling in particular—that arise 

under these laws. 

Figure A1.1: Charges dealt with by the CDPP in 2003–04: Major legislative sources 

Legislation Summary Indictable Total 
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Social Security Act 3,776 2 3,778 

Criminal Code 2,431 145 2,576 

Crimes Act 350 184 534 

Fisheries Management Act 395 6 401 

Customs Act 78 241 319 

Non-Commonwealth legislation: Other 157 43 200 

Taxation legislation 196 1 197 

Financial Transactions Reports Act 161 33 194 

Bankruptcy Act 94 35 129 

Corporations Law 64 65 129 

Excise Act 56 48 104 

Migration Act 81 23 104 

Great Barrier Reef Marine Park Act and 

Regs 

75 - 75 

Civil Aviation Act and Regulations 69 3 72 

Non-Commonwealth legislation: Drugs 24 15 39 

Torres Strait Fisheries Act 7 10 17 

Total (all legislation) 8,477 891 9,368 

Note: Major legislative sources are those with 50 or more summary charges or 10 or more 

indictable charges. 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04. 

Data sources 

Attorney-General’s Department 

7. The AGD is responsible for administering the sentences of federal prisoners. 

The Department maintains a database of federal prisoner records primarily as a case 

management tool to assist it in fulfilling its role in relation to administering the 

sentence and release of federal prisoners. As the database provides the data upon which 

actions are taken to release federal prisoners from custody, any omission in the data 

could lead to release action not being taken at the correct time. This could result in an 

individual being illegally held in custody beyond their authorised date of release. There 

is a strong incentive for the AGD to maintain the data accurately to avoid such a 

situation. This also creates a mechanism that ensures the accuracy of the data, as any 

omission would quickly be highlighted by the individual prisoner or the jurisdiction in 
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which the prisoner is held. The data maintained by the AGD are therefore considered 

an accurate record of federal prisoners at any given point in time. 

8. Because the database and procedures for its maintenance were established for 

case management purposes and not with an intention to use the data as a source for 

statistical analyses, federal prisoner records have not been archived in a form that 

would allow any time-series analysis. When a person ceases to be a federal prisoner—

because he or she is released from custody or completes a federal sentence and begins 

a sentence for a state/territory offence—that person‘s details are deleted from the 

database. The AGD undertakes monthly back-ups of the data and retains these on 

separate disks. While data on former prisoners are potentially available through the 

disks, accessing this would be a very labour-intensive process. Part 3 of this paper 

contains some information about changes in the federal prisoner profile over time, 

based on data published quarterly by the ABS. 

9. This paper uses a snapshot taken on 13 December 2004 and reflects the federal 

prisoners in custody at that time. Though the numbers in this dataset are small, they 

represent the total population count for federal prisoners. 

Australian Bureau of Statistics 

10. A snapshot of Australian prisoners is also available through the annual census 

Prisoners in Australia, published by the ABS (see, for example, Australian Bureau of 

Statistics 2004b). This provides data on those persons in prison as at midnight on 30 

June each year. As a snapshot, it does not capture information on the flow of people 

through prisons over time. Time-series data are published in the quarterly reports, 

Corrective Services Australia (see Australian Bureau of Statistics 2004a), which 

provide average daily numbers of persons in custody on a monthly and quarterly basis. 

In addition to daily averages, this publication provides some data on persons in custody 

on the first day of each month. 

11. There are differences in the variables captured in the two ABS publications. 

Data captured in the Prisoners in Australia census include: 

 numbers of prisoners by sex, age, country of birth, prior imprisonment, 

level of sentencing court, most serious offence or charge; 

 aggregate sentences and time expected to serve; 

 sentenced versus unsentenced status; 

 above variables by Indigenous status; 
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 location/institution where held; 

 security classification; 

 periodic detainees by age, sex and most serious offence; and 

 persons in community corrections. 

12. Data captured in the quarterly Corrective Services Australia include: 

 full-time custody—numbers of persons by sex and type of custody (open 

versus secure); 

 imprisonment rates, by sex; 

 sentenced receptions; 

 Indigenous persons in full-time custody by sex and legal status; 

 periodic detention—numbers and rates, by sex; 

 federal sentenced prisoners in full-time custody, by sex; and 

 persons in community corrections by sex and type of order. 

13. Federal prisoners are not reported separately in Prisoners in Australia. Until 

2001 this publication had reported data separating federal prisoners from state and 

territory prisoner populations. From 2002 federal prisoners were included as part of the 

reported overall prison population, together with state and territory prisoners. 

14. Due to the differences between state and territory definitions of ‗federal 

prisoner‘, and because the ABS already reported more accurate monthly and quarterly 

data provided by the AGD, a decision was taken by the working group that advises the 

ABS on corrective services data to drop federal prisoners as a separate category in the 

annual census data. 

15. The ABS publishes data on federal sentenced prisoners in the quarterly 

Corrective Services Australia series (Australian Bureau of Statistics 2004a). The data 

published is provided directly to the ABS by AGD. These data are broken down by 

jurisdiction, but not by other variables such as type of custody. Until September 2004 

the data was also broken down by sex, but this breakdown was not provided in the 

December 2004 or March 2005 reports.  
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Use of available data 

16. In attempting to draw comparisons between federal and state/territory prisoner 

populations it was not possible to rely on a single data source. It was necessary to draw 

on each of the available data sources to provide a profile of the characteristics of 

federal prisoners.  

Imprisonment rates 

17. The rates of state/territory and federal imprisonment from January 1998 to 

September 2004 in Part 3 of this paper were calculated by subtracting the federal 

prisoner numbers published in Corrective Services Australia from the average daily 

numbers of persons in custody in the same publication to yield a net state/territory 

prisoner count. The federal prisoner counts and net state/territory counts were both 

calculated as rates using general adult population figures published by the ABS. 

Sex distributions 

18. Sex distributions in Part 3 were calculated using data from Corrective Services 

Australia by subtracting federal prisoner counts by sex from numbers of persons in 

custody by sex to yield a net state/territory prisoner count. Rates of imprisonment for 

federal female prisoners and state/territory female prisoners were calculated using 

general adult female population figures published by ABS. 

Offence distributions 

19. Offence categories and distributions in Part 3 were extracted from the federal 

prisoners data as at 13 December 2004, provided by AGD. 

Prisoners by jurisdiction 

20. The Australian prisoners by jurisdiction data in Part 3 were drawn from 

Corrective Services Australia, which included calculating a net state/territory prisoner 

count as described in paragraph 17 above. 

Nationality 

21. Country of birth or nationality comparisons in Part 4 are between nationality as 

recorded in the federal prisoners data provided by AGD and country of birth as 

published by the ABS in Prisoners in Australia. 

Sentences 

22. Sentence comparisons in Part 5 are between sentences recorded in the federal 

prisoners data provided by AGD and sentence data published in Prisoners in Australia. 

As the ABS does not separately identify federal prisoners in the annual census, the 

census data includes both state/territory and federal prisoners and there is no reliable 
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way of extracting federal prisoner data from the overall prison population data. 

Calculated mean and median sentences therefore incorporate double counting of 

federal prisoners in the census data. However given the small number of federal 

prisoners in the Australian prison population (less than three per cent of the total prison 

population) and their distribution across the range of sentencing outcomes the effects 

of this double counting will be relatively minor, but should be taken into account in 

interpreting the data. 

Population data and statistical significance 

23. The two datasets used in this paper, data held by AGD and data collected by the 

ABS, are both population datasets. That is, they are data on all prisoners rather than 

just a sample of prisoners. As such the data are not subject to sampling error and tests 

of statistical significance should not be used: 

significance is essentially a measure of risk in making an inference on the basis of a 

sample pattern to the population from which the sample was randomly 

drawn/assigned. If population data are used, however, then significance is not 

meaningful since there is no inferential risk. In such a case it might be misleading to 

report p levels. Specifically, some substantial findings might be inappropriately 

discarded by the reader as being ‗non-significant‘, while trivial findings might be 

unduly emphasized by the reader on the basis of being ‗significant‘.2452 

24. While any differences observed in population data are real, that does not mean 

they are necessarily important. The decision as to whether the differences are important 

is a policy decision. 

25. However, care must be taken when interpreting observations in this paper due to 

the very small numbers of federal prisoners, particularly in some jurisdictions, and the 

effect that individual differences can have on the observations. In a large population it 

requires a relatively large amount of change to effect distributions. In a very small 

population, the replacement of a few individuals with others who have different 

characteristics of interest can alter observed distributions of those characteristics. 

Non-parole period as a proportion of total sentence 

26. Part 5 of this paper includes an examination of federal prisoner sentences 

focusing on the non-parole period as a proportion of the total sentence. This was done 

using the federal prisoner data from the AGD. In this data set, sentence data was 

recorded in a text or string format. This was then converted to a numeric format based 

on the number of months, which was also used to calculate mean and median aggregate 

sentences and time expected to serve. To examine non-parole periods, the numeric 

value for the non-parole period was divided by the numeric value for the head or total 

sentence. This was then converted into a percentage for presentation purposes. 

27. The limitations to this mathematical approach are demonstrated in Figure A1.2. 

In this example, five sentences were randomly selected from among those sentences 

where the non-parole period was between 60 and 65 per cent of the head sentence. In 
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the first case, the sentence is a ‗neat‘ five and half years, with three and a half years 

non-parole period, leaving a ‗neat‘ two years on parole. The calculated proportion is a 

less visually ‗neat‘ 0.64, which is the same proportion as the differently constituted 

sentence in case two and the much longer sentence in case five. 

Figure A1.2: Examples of federal prisoner sentences and calculated proportion of 

non-parole period. 

 Head sentence Non-parole period Proportion 

1 05 yrs 06 mths 00 dys 03 yrs 06 mths 00 dys .64 

2 07 yrs 00 mths 00 dys 04 yrs 06 mths 00 dys .64 

3 07 yrs 06 mths 00 dys 04 yrs 08 mths 00 dys .62 

4 08 yrs 00 mths 00 dys 05 yrs 00 mths 00 dys .63 

5 22 yrs 00 mths 00 dys 14 yrs 00 mths 00 dys .64 

Source: Federal Prisoners 2004 (AIC file) 

28. While each of the cases in this example involves a combination of years and 

months that is easy to understand and manage, the non-parole period does not reduce to 

a simple mathematical proportion like 60 per cent or two-thirds. While some cases will 

produce a mathematical outcome of this kind, many do not. The results in this part of 

the paper are presented in intervals of ten per cent and five per cent and should be 

interpreted on that basis. 

The federal prisoner population: a profile 

Numbers and rates 

29. Based on data obtained from the AGD, on 13 December 2004 there were 695 

federal prisoners in Australia. There were 611 males (88%) and 84 females (12%). In 

comparison, the ABS report Corrective Services Australia, December 2004 (Australian 

Bureau of Statistics 2004a) showed 685 federal prisoners were held on 1 December 

2004. This slight discrepancy is likely due to movements in the federal prisoner 

population during the intervening period, movements that may not have been reflected 

in the database at the point the snapshot was taken. It does however demonstrate that 

both datasets are essentially producing the same counts. 

Changes in the federal prisoner population 

30. Using ‗first day of the month‘ counts published by the ABS in Corrective 

Services Australia, Figure A1.3 shows changes in the numbers of federal prisoners 

from January 1998 to September 2004, the last date for which separate male and 
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female numbers were available. There was consistent growth in the number of federal 

prisoners from January 1998 through to a peak in December 2001. Numbers then 

began to decline before again showing a slight increase from the earlier part of 2004. 

Some reasons for the sharp peak in federal prisoner numbers are discussed below in the 

context of state and territory breakdowns. 

Figure A1.3: Number of federal prisoners, 1998–2004 
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Source: ABS, Corrective Services Australia (2004). 

31. Figure A1.4 shows changes in the rate of federal imprisonment per 100,000 of 

the general adult population. This indicates that the rise and subsequent decline in 

federal prisoner numbers is not due to changes in the overall population. 



 Appendix 1—Federal Prisoners: A Statistical Overview 619 

 

Figure A1.4: Federal imprisonment rate, 1998–2004 
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Source: ABS, Corrective Services Australia (2004). 

32. In contrast, the rate of imprisonment of state/territory offenders increased at a 

steady rate during the January 1998 to September 2004 period (see Figure A1.5). This 

may be largely due to the much greater numbers of state and territory prisoners, such 

that changes in policing operations, policy decisions and levels of criminal activity 

within individual offence types do not have the same potential to affect the overall 

imprisonment rate. 
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Figure A1.5: State/territory imprisonment rate, 1998–2004 
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Source: ABS, Corrective Services Australia (2004). 

Distribution by sex 

33. Using quarterly ABS data (ABS 2004a), in September 2004 there was an 

average of 23,553 persons in full-time custody in Australia. Of these, 21,959 persons 

were in custody for state or territory offences, while there were 682 federal prisoners. 

Federal prisoners are only a very small proportion of all prisoners in Australia. Viewed 

across the entire prisoner population, male federal prisoners are 2.5 per cent (n=595) of 

all people in custody and female federal prisoners are 0.4 per cent (n=87) of the total 

prisoner population. Within males, federal prisoners constitute 2.7 per cent of all males 

in custody. Within females, federal prisoners constitute 5.5 per cent of female 

prisoners. 

34. Among the federal prisoners there were 87 per cent males and 13 per cent 

females. As shown in Figure A1.6, this distribution within the federal prisoner 

population is fairly consistent across most jurisdictions. 

35. The relative over-representation of female prisoners in Tasmania and the ACT is 

an artefact of the small numbers of prisoners held in those jurisdictions: very small 

differences in raw numbers produce large differences in percentages. For instance, at 

the beginning of July 2004 there was one female federal prisoner in Tasmania and 

eight males, so that the sex distribution was 11 per cent female and 89 per cent male, 



 Appendix 1—Federal Prisoners: A Statistical Overview 621 

 

close to the national distribution. The imprisonment of three females during July 2004 

and two during August 2004 changed the distribution to the 43 per cent female and 

57 per cent male, shown in Figure A1.6. 

Figure A1.6: Federal prisoners by sex and jurisdiction 
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Source: ABS, Corrective Services Australia (2004). 

36. The rate of imprisonment of females within the federal prisoner population is 

lower than the state/territory female imprisonment rate (Figure A1.7). Furthermore, the 

rate of imprisonment of females within the federal prisoner population has largely 

plateaued since 2001, while the rate of imprisonment of state/territory female prisoners 

has consistently increased since 1998, as can be seen by comparing the trend lines in 

Figures A1.7 and A1.8 
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Figure A1.7: Female prisoners per 100,000 adult females in the population, 

1998-2004 
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Source: ABS, Corrective Services Australia (2004). 

Figure A1.8: Female federal prisoners per 100,000 adult females in the population, 

1998-2004 
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Source: ABS, Corrective Services Australia (2004). The scale of this chart is 

considerably different from that of the previous chart in order to indicate more clearly 

trends in the data. 

37. The distribution of offence types varies across male and female offenders. 

Figure A1.9 shows the sex distribution across types of offence for ‗major‘ categories, 

that is, those with 10 or more persons serving sentences for that category of offence. 

38. The proportion of females imprisoned for offences against the Crimes Act is 

twice that of the overall female federal prisoner population. Similarly the proportion of 

females imprisoned for ‗Crimes/Tax‘ offences is more than four times the proportion 

of females in the federal prisoner population. A majority of CDPP prosecutions under 

the Crimes Act in 2003-04 were for fraud and other deception offences, generally 

involving an attempt to gain some financial advantage. The proportion of female Social 

Security Act offenders is also greater than the proportion of females in the total federal 

prisoner population. 

39. These results suggest a higher representation of females in offences involving 

welfare-type payments, a phenomenon which has also been observed in state/territory 

prisoner population (Goldstraw, Smith and Sakurai 2005). Against this interpretation it 

is worth noting that all of the prisoners offending against corporations, fisheries
2453

 or 

migration legislation were male. 
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Figure A1.9: Percentage of male and female federal prisoners by major offence 

classification as at 13/12/2004 
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Source: Federal Prisoners 2004 (AIC file). 

Distribution by jurisdiction 

Federal prisoners 

40. Federal prisoners are held in the correctional systems of the state or territory in 

which they committed their offence or offences, and where they were convicted and 

sentenced. Prisoners may seek transfer to other jurisdictions on welfare grounds or may 

be transferred for justice reasons, such as where they are wanted for prosecution of 

more serious offences in another jurisdiction. For this reason, the location in which an 

offender is held in custody does not necessarily reflect the jurisdiction in which the 

offence occurred, though in the overwhelming majority of cases it will. 

41. The small number of federal prisoners recorded against the ACT represents 

persons held in NSW, but who were convicted and sentenced in ACT courts. Persons 

convicted of federal offences in the ACT may be sentenced to periodic detention, 

which is then served within the Territory, but there are no periodic detainees in this 

sample. 

42. The distribution of federal prisoners across jurisdictions as at 13 December 2004 

is shown in Figure A1.10. Not surprisingly, as NSW is the most populous state, the 

majority of federal prisoners were held there and only small proportions were held in 

Tasmania, the Northern Territory and the ACT. 
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Figure A1.10: Federal prisoners by jurisdiction as at 13/12/2004: numbers and 

percentages 
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Source: Federal Prisoners 2004 (AIC file). Percentages do not total 100 due to 

rounding. 

43. There have been changes in the number of federal prisoners in each jurisdiction 

over time. Figure A1.11 provides the rate of federal imprisonment per 100,000 adult 

population between 1998 and 2004. The rates have remained relatively stable except 

for the Northern Territory, and to a lesser extent Western Australia. From a rate of 

15.45 persons per 100,000 of the general adult population in June 2000, the rate of 

imprisonment in the Northern Territory increased to a peak of 98.24 per 100,000 in 

November 2001. By September 2003 the rate had fallen to 15.04, the lowest rate since 

May 2000. The rate has remained low since, down to 9.93 per 100,000 in September 

2004. 
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Figure A1.11: Federal prisoners per 100,000 adult population by jurisdiction, 1998–

2004 
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Source: ABS, Corrective Services Australia (2004). 

44. The increase in federal imprisonment in the Northern Territory was almost 

solely due to an increase in the commission and detection of ‗people smuggling‘ 

offenders under the Migration Act 1951 (Cth) (Northern Territory Department of 

Justice 2004: 8; Warton 2002: 14). This resulted in a relatively large number of people 

being detected for these offences in Australia‘s northern waters. The majority of these 

offenders were the crew of Indonesian vessels, who typically received sentences of 

around 12 months imprisonment. Typically, a number of crew members would be 

convicted at the same time and most offences were detected and dealt with during a 

relatively short period. The short timeframe involved and the general consistency of 

the sentences resulted in a relatively large number of people entering the Northern 

Territory and Western Australia correctional systems within a short period, and leaving 

those systems again within a short period, 12 to 18 months later. 

45. Given the small population of federal prisoners, particularly in the smaller 

jurisdictions, and the narrower range of offences under federal legislation it is easier to 

identify the impact of specific enforcement activities on the overall federal prisoner 

profile. Similar impacts would be also be occurring in the state prison population. 
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Comparisons with state/territory prisoners 

46. Figure A1.12 shows the distribution of Australian prisoners across jurisdictions. 

In both federal and state/territory prisoner populations the greatest number of prisoners 

is held in NSW, the largest jurisdiction. Over half of all federal prisoners were in 

NSW, compared with 35 per cent of state/territory prisoners. Queensland held only 

14 per cent of federal prisoners, compared with more than 22 per cent of all 

state/territory prisoners. Victoria and South Australia also had a relative under-

representation of federal prisoners. 

47. The high proportion of federal prisoners in NSW is related to the prominence of 

drug importation offences in the federal prisoner population. As discussed further 

below, nationally some 67 per cent of drug offenders are held in NSW and 83 per cent 

of all federal prisoners held in NSW are drug offenders. 

Figure A1.12: Australian prisoners by jurisdiction 
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Distribution by country of birth or nationality 

48. The AGD‘s federal prisoners database and the ABS national prison census 

provide data on prisoners by their country of birth or nationality. In the federal 

prisoners data this is recorded as ‗nationality‘ and reflects the prisoner‘s nationality or 
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country of citizenship as determined by the CDPP, typically from documents obtained 

from the prisoner or other sources. The country recorded does not necessarily reflect 

the categories in the Standard Australian Classification of Countries as used by the 

ABS (see Australian Bureau of Statistics 2004a). In the ABS national prison census, 

the ‗country of birth‘ is recorded using the Standard Australian Classification and is 

determined by corrective services agencies based on prisoner interviews. There may be 

inconsistencies between the AGD and ABS data based on these differences. 

49. The data in Figure A1.13 show that for both the federal prisoner population and 

the overall Australian prisoner population, persons of Australian nationality or birth are 

the most highly represented group. Australian persons make up only 43 per cent of the 

federal prisoner population, compared with 74 per cent of the overall prisoner 

population. This reflects one of the fundamental differences between Commonwealth 

and state/territory criminal law, with Commonwealth law more often addressing 

matters at a national level, such as the international smuggling of drugs or persons. 

50. The other notable representation among federal prisoners is persons of 

Indonesian nationality, who make up seven per cent of the federal prisoner population. 

On 13 December 2004 68 per cent (n=34) of Indonesian federal prisoners were being 

held for fisheries-related offences, for an average term of just over seven months. 

Given the small numbers and relatively short sentences involved, these distributions 

may be subject to fluctuation over time. 
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Figure A1.13: Country of birth or nationality of Australian prisoners 

Country of birth or nationality Federal Australia 

 No. % No. % 

Australia 302 43 17,954 74 

Asia–other 59 8 312 1 

Indonesia 50 7 82 0 

Africa*  30 4 57 0 

Europe–other 30 4 583 2 

Hong Kong (SAR of China) 27 4 65 0 

United Kingdom and Ireland 27 4 638 3 

North America/Canada 24 3 56 0 

Latin America 20 3 0 0 

Middle East
#
 16 2 180 1 

Netherlands 15 2 52 0 

China (excludes Hong Kong SAR & Taiwan) 14 2 144 1 

New Zealand 14 2 606 3 

Vietnam 11 2 668 3 

South Pacific 5 1 270 1 

Other 1 0 842 3 

Unknown 50 7 1,662 7 

Total 695 100 24,171 100 

Source: Federal Prisoners 2004 (AIC file); ABS, Prisoners in Australia 2004. *ABS 

data places African countries except South Africa in ‗other‘. # ABS data places Middle 

East countries except Lebanon in ‗other‘. 

Offences 

Types of offences 

51. The available data on federal prisoners does not record discreet offences using 

the established Australian Standard Offence Classification (ASOC) or the older 

Australian National Classification of Offences (ANCO) systems. Rather the offences 
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are placed into categories based, in most cases, around the relevant legislation. This 

produces categories such as ‗Crimes Act‘, which covers any offence against the Crimes 

Act 1914. 

52. In some cases more specific detail is given about the relevant section of the Act, 

such as ‗Crimes/50BC‘ (child sex tourism—sexual conduct involving child under 16) 

or ‗Crimes/50DB‘ (encouraging an offence against the child sex tourism provisions of 

the Act). 

53. In further cases the category may indicate a broader part of the Act. For 

example, ‗Crimes/Post‘ indicates an offence against one of the several sections of 

Part VIIA of the Act—‗Offences relating to postal services‘. 

54. As noted above, federal offending overall is dominated by relatively minor 

offences involving deception or dishonesty and minor financial gain. When the subset 

of offenders who become imprisoned is examined, the picture is dominated by serious 

drug importation offences. 

55. Figure A1.14 provides a breakdown of federal prisoners by offence categories as 

recorded by the AGD. The majority of prisoners (n=460; 66.2%) had committed 

offences under the Customs Act 1901 (‗CD‘ is an abbreviation of ‗Customs Drugs‘), 

usually involving the importation of narcotics or ‗drug smuggling‘. 

56. There are only a small number of other offence categories with notable 

representation. Those include offences under provisions of the Crimes Act 1914, 

Criminal Code 1995, Corporations Act 2001, Taxation Administration Act 1953 (in 

conjunction with Crimes Act offences), Fisheries Management Act 1991, Migration 

Act 1951 and the Social Security Act 1991. Together with the Customs Act 1901, these 

eight areas of legislation account for 97 per cent of persons imprisoned for 

Commonwealth offences. 
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Figure A1.14: Federal prisoners by recorded offence category as at 13/12/2004 

Type of Offence No. % 

Bankruptcy 6 <1 

‗CD‘ (Customs Drugs) 460 66 

CD/Crimes Act 2 <1 

CD/Proceeds of Crime Act 3 <1 

Civil Aviation 1 <1 

Corporations 17 2 

Criminal Code 11 2 

Crimes Act 89 13 

Crimes Act/Currency 1 <1 

Crimes Act s 50BC 1 <1 

Crimes Act s 50DB 1 <1 

Crimes Act/Postal 1 <1 

Crimes Act/Proceeds of Crime Act 2 <1 

Crimes Act/Tax 12 2 

Customs (not drugs) 1 <1 

Environment Act 1 <1 

Escape 1 <1 

Excise 2 <1 

Family Law 1 <1 

Fisheries-related 34 5 

Financial Transactions Reporting Act 3 <1 

Health Insurance Act 2 <1 

‗I/PROT‘ Act 1 <1 

Migration Act 10 1 

Passports 1 <1 

Social Security 31 4 

Total 695 100 

Source: Federal Prisoners 2004 (AIC file). 

Offence distributions in federal prisoner population 

57. Figure A1.15 shows the distribution across jurisdictions of major federal 

prisoner offence types. ‗Major offences‘ for this purpose are those where 10 or more 

federal prisoners are serving sentences where this is the most serious indicated offence. 

Offence categories in the database that show multiple offences (such as ‗Crimes/Tax‘ 
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and ‗CD/Crimes‘) have been aggregated into the first indicated offence. Offences 

under the Criminal Code have also been aggregated with Crimes Act offences for this 

purpose. 

58. The majority of prisoners serving sentences for drugs offences (n=465, 67%) 

were in NSW and 83 per cent of all federal prisoners (n=310) held in that State were 

drugs offenders. Sydney is a major international transport hub and therefore the most 

likely location for illicit drugs to enter the country. The prominence of illegal drug 

imports into NSW is also likely to be a result of the significance of Sydney as an illicit 

drug market and distribution point. 

Figure A1.15: Number of major federal prisoner offence types by jurisdiction as at 

13/12/2004 

Type of Offence ACT NSW NT QLD SA TAS VIC WA Total 

Customs Drugs 2 310 8 26 12 0 52 55 465  

Corporations 0 6 0 3 1 2 2 3 17  

Crimes Act 4 41 2 28 6 3 18 16 118  

Fisheries-related 0 0 0 24 0 0 0 10 34  

Migration 0 1 3 0 0 0 0 6 10  

Social Security 0 6 1 13 0 3 2 6 31  

Total (all 

offence types) 
6 373 14 98 20 8 75 101 695 

Source: Federal prisoners 2004 (AIC file). 

59. In contrast, all fisheries-related offenders were located in either Queensland 

(n=24, 71%) or Western Australia (n=10, 29%). Migration offences were also strongly 

localised, with six in Western Australia (60%) and three in the Northern Territory 

(30%). As the large majority of fisheries and migration offenders come from Indonesia 

(n=39 of 44 offenders; 89%) the location of fisheries and migration offences reflects 

the physical location of fishing areas and sea transportation routes. 

60. Fourteen per cent of the federal prisoner population was located in Queensland 

(n=98), yet 42 per cent of social security offenders were located in Queensland (n=13). 

Possible reasons for the over-representation of social security prisoners in Queensland 

cannot be answered using data available for this paper. 

Drug offences 

61. The high proportion of drugs offenders in the federal prisoner population is 

partly a function of the seriousness of the offences. As examined in more detail below, 

drug importation offences typically incur a lengthy sentence, so these offenders will 

remain and accumulate in the system. In contrast, even though there may be more 



 Appendix 1—Federal Prisoners: A Statistical Overview 633 

 

offenders receiving shorter sentences for other offences, during any given period the 

number entering imprisonment will tend to be offset by the number released. 

62. To illustrate this point, as shown in Figure A1.16, the mean sentence for 

‗Customs Drugs‘ offences is nearly 10 years 8 months and the median sentence is 9 

years. There are also 29 sentences of life imprisonment for ‗Customs Drugs‘ not 

included in these calculations. For the next most frequent offence category, ‗Crimes 

Act‘, the mean sentence is 2 years 10 months with a median of 2 years 11 months and a 

longest sentence of 8 years. For the third most frequent offence category, ‗Fisheries‘, 

the mean and median terms of imprisonment, resulting from fine-default, are only 

7 months with a longest term of 14 months. The federal prisoner population is 

therefore dominated by drug importation offences in terms of both numbers of 

prisoners and the seriousness of the offences. 

Figure A1.16: Mean and median sentences for most common offence categories 

amongst federal prisoners as at 13/12/2004 
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Source: Federal Prisoners 2004 (AIC file). Note that 29 life sentences for ‗Customs 

Drugs‘ offences have been excluded for calculation purposes. 
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Fraud offences 

63. Not surprisingly, federal offending is dominated by fraud offences against the 

Commonwealth. As noted above, 40 per cent of all offences dealt with by the CDPP in 

2003–04 were offences against the Social Security Act. Due to the nature of this 

legislation these offences generally involve an act or omission intended to gain a 

financial advantage for the offender. 

64. Figures A1.17 and A1.18 show charges dealt with by the CDPP under the 

Crimes Act and the Criminal Code. These figures list all offences involving deception 

or dishonesty to gain a financial advantage, together with an aggregated total for other 

offences under those Acts. A full listing of charges dealt with by the CDPP under those 

Acts is included in Part 8 of this paper. 

65. Together with the Social Security Act, offences under the Crimes Act and the 

Criminal Code comprised 70 per cent of all matters dealt with by the CDPP. A 

breakdown of the 3,110 total charges brought under these latter two Acts shows that 

2,789 charges (90%) were for offences involving fraud or other acts of dishonesty. The 

offence of ‗obtaining a financial advantage‘ under s 135.2 of the Criminal Code 

represented 84 per cent of charges under that legislation. The offences of ‗imposition‘ 

(s 29B) and the more serious offence of ‗fraud‘ (s 29D) accounted for 69 per cent of 

charges brought under the Crimes Act. 

66. As noted above, a large proportion of fraud and dishonesty offences are dealt 

with on a summary basis, particularly those under the Social Security Act. Only 

0.05 per cent of the 3,778 offences brought under that Act were indictable offences, 

with a similar percentage of ‗obtaining a financial advantage‘ offences under the 

Criminal Code being dealt with on indictment. 

Figure A1.17: Number of charges dealt with by the CDPP in 2003–04: Crimes Act 

1914 

Offence Summary Indictable 

False pretences (s 29A) 5 – 

Imposition (s 29B) 127 16 

Fraud (s 29D) 91 137 

Forgery (ss 65-69) 6 1 

Falsification of books (s 72) 1 – 

Other offences under the Crimes Act 120 30 

Total 350 184 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04. 
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Figure A1.18: Number of charges dealt with by the CDPP in 2003–04: Criminal 

Code 1995 

Offence Summary Indictable 

Obtaining property by deception (s 134.2) 9 7 

Obtaining a financial advantage by deception (s 134.2) 26 57 

General dishonesty (s 135.2) 54 38 

Obtaining financial advantage (s 135.2) 2,155 1 

False or misleading statement in applications (s 136.1) 19 3 

False or misleading information (s 137.1) 7 1 

False or misleading documents (s 137.2) 3 1 

Making forged documents (s 144.1) 5 3 

Using forged document (s 145.1) 10 2 

Falsification of documents (s 145.4) 4 – 

Other offences under the Criminal Code 139 32 

Total 2,431 145 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04. 

Comparative offence distributions 

67. Differences in the nature of federal and state/territory criminal laws mean there 

are few grounds for comparison between the types of offences committed by the 

federal and state/territory prisoner populations. State and territory criminal laws largely 

concern actions committed against individual persons or against personal property, and 

are intended to reduce harm at an individual level. Other state and territory laws are 

concerned with regulation of activities that fall within state and territory 

responsibilities, such as road traffic laws. In contrast, federal criminal laws are largely 

framed around protection of federal assets, or are matters for which the Australian 

Government has constitutional responsibility, such as importation of illicit drugs and 

migration as well as transnational offences such as those involving sexual servitude, 

child sex tourism and offences related to terrorist activities. 

68. This means that many offences that dominate state and territory prisoner 

populations are entirely or largely missing from the federal prisoner population. For 

example, just five types of state offence—homicide, other acts intended to cause 

injury, sexual assault and related offences, robbery and extortion, and unlawful entry—

account for 60 per cent of prisoners in the state and territory prison populations but are 
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not represented in the federal prisoner population. Where offences involving property 

or violence occur in federal law they are narrowly focused on acts against government 

property or government officials. 

69. Nonetheless, some basis for comparison exists, albeit in a relatively crude form. 

The Prisoners in Australia census provides broad level data on sentenced prisoners by 

most serious offence. Offence category information is also available from the AGD‘s 

federal prisoners database. These snapshots are separated in time by nearly six months 

and some discrepancies must be expected because of this. At a very broad level of 

analysis these discrepancies are unlikely to effect the overall interpretation. 

70. As noted earlier, federal offending is characterised by a very high proportion of 

fraud and other offences involving deception and dishonesty. A very high proportion of 

federal offences that result in imprisonment involve illicit drugs, and a smaller though 

clearly observed proportion involves fraud offences. 

Sentences 

71. The annual Prisoners in Australia census provides data on the aggregate 

sentences of prisoners in the overall prison population. The census also provides data 

on time expected to service, that is, how long prisoners are expected to remain in 

prison before being released unconditionally or conditionally. The AGD‘s federal 

prisoners database also provides snapshot data on sentences and non-parole periods, 

creating the ability to compare at a broad level sentencing for federal and state/territory 

offences. 

Aggregate sentences 

72. The aggregate sentence is the total or maximum sentence a prisoner is serving, 

often referred to as the head sentence. It includes the time a person may spend on 

conditional release from prison. This sentence may be composed of elements from 

different offences or multiple counts of an offence. Some of these elements might be 

served concurrently, others consecutively. The aggregate sentence is the total period of 

time a person will be under sentence. 

73. The ABS publishes data on aggregate sentences by prisoner numbers as well as 

by mean and median aggregate sentences. Compared with all Australian prisoners, the 

federal prisoner population attracts longer sentences. Figure A1.19 shows that 37 per 

cent of Australian prisoners received aggregate sentences of less than two years and 

60 per cent received less than five years. In contrast, only 17 per cent of federal 

prisoners received less than two years imprisonment and 35 per cent received less than 

five years. While only 17 per cent of Australian prisoners received more than 10 years, 

33 per cent of federal prisoners received these longer terms. 
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Figure A1.19: Australian prisoners by length of aggregate sentence 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

74. Mean and median aggregate sentences were calculated for this paper from the 

federal prisoners‘ data set. Mean and median aggregate sentences for both federal 

prisoners and state/territory prisoners exclude life and other indeterminate sentences 

(ABS 2004b: 11). This allows further comparison of federal offences with 

state/territory offences, as provided in Figure A1.20. The mean sentence for prisoners 

across Australia is 59 months. There is some variation across jurisdictions with mean 

sentences ranging from 34 months in the Northern Territory to 73 months in South 

Australia. 

75. The mean sentence for federal prisoners was more than 60 per cent longer at 95 

months. There is also greater variation, with mean sentences ranging from 26 months 

in Tasmania to 118 months in NSW. While at one end the Tasmanian figure is subject 

to the influence of a very small number of cases (n=8), at the other end the NSW figure 

is elevated by a number of lengthy sentences for drug offences. The mean sentences for 

Australia and NSW have also been reduced by the exclusion of indeterminate 

sentences, the majority of which are life sentences for drug offences committed in 

NSW. 
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Figure A1.20: Australian prisoners mean aggregate sentence by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

76. Within a prisoner population, mean aggregate sentences may be skewed by a 

disproportionate number of short or long sentences.
2454

 As noted above, most 

Australian prisoners (but not federal prisoners) serve sentences of less than five years. 

Some prisoners will also receive very long sentences of more than 25 years, which can 

have a skewing effect on the arithmetic mean.  

77. Another way of looking at aggregate sentences is through the median sentence, 

which may provide a more valid descriptor. Figure A1.21 shows that the median 

sentence for prisoners in Australia was 38 months. The median sentences ranged from 

16 months in the Northern Territory to 60 months in South Australia. 

78. The median sentence for federal prisoners is 84 months. As with state/territory 

prisoners, there is variation in federal median sentences, ranging from 16 months in 

Tasmania to 96 months in NSW. 
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Figure A1.21: Australian prisoners: median aggregate sentence by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

79. Breakdowns of the mean and median aggregate sentences given to federal 

prisoners across major offence categories and by jurisdiction are given below. Some 

caution must be taken in interpreting these charts because each has different scales, 

reflecting the much heavier sentences attracting to drugs offences. 

80. Figure A1.22 indicates that the highest aggregate sentences for drug offenders 

were given in the Northern Territory, although the number of cases there is small 

(n=8). Because a range of factors can affect the sentencing outcome in any particular 

case, the potential influence of individual cases should be taken into account in 

interpreting these data. In addition, these mean and median figures do not include 

indeterminate sentences. In NSW where the majority of federal drug offenders are held 

(n=310), these figures do not include 29 prisoners serving life sentences for drug 

offences. 



640 Sentencing of Federal Offenders  

Figure A1.22: Federal prisoners: mean and median aggregate sentences for drugs 

offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

81. Figure A1.23 shows mean and median aggregate sentences for Crimes Act 

offences. These show less variation than sentences given for drugs offences, though 

there is still variation across jurisdictions. 
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Figure A1.23: Federal prisoners: mean and median aggregate sentences for Crimes 

Act offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

82. Distributions of mean and median aggregate sentences for Social Security Act 

offences are shown in Figure A1.24. 
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Figure A1.24: Federal prisoners: mean and median aggregate sentences for Social 

Security Act offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

Non-parole periods 

83. The non-parole period is an important indicator of variations in sentencing 

practice because it not only represents the minimum duration of the sentence but in 

many cases also constitutes the actual period of time spent in custody. This is true of 

federal prisoners even more so than state and territory prisoners given that federal 

prisoners with head sentences of less than 10 years are granted automatic release on 

parole at the end of their non-parole period. 

84. When examining data on non-parole periods, two important measures are the 

percentage of the total sentence formed by the non-parole period (the ‗relative non-

parole period‘) and the time expected to serve. The relative non-parole period can be 

determined from the AGD‘s snapshot data on federal prisoners, but the available ABS 

data do not allow for a comparison of relative non-parole periods between federal and 

state/territory prisoners. The ABS data do, however, allow comparisons on the basis of 

time expected to serve. 

Relative non-parole periods by jurisdiction 

85. One strong indicator of variation in sentencing practices across jurisdictions is 

the proportion of the total or head sentence that is formed by the non-parole period. To 
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allow this to be examined, the sentences and non-parole periods represented in text 

form in the AGD‘s federal prisoners database were converted into a numeric form and 

a calculation made of the percentage of the total sentence formed by the non-parole 

period. The resulting percentages were grouped into intervals of 10 per cent and the 

relative frequency of each group was calculated. 

86. Figure A1.25 shows that across the entire federal prisoner population most 

offenders (69%) received non-parole periods that were at least half of their head 

sentence and a further 11.5 per cent received sentences that did not have a non-parole 

period. There was a noticeable clustering of non-parole periods at 50 per cent of the 

head sentence and a further, larger clustering between 60 and 69 per cent of the head 

sentence. 

Figure A1.25: Federal prisoners: non-parole period as percentage of head sentence 

0.1
2.9

6.9
4.0 5.5

22.6

38.9

6.5
1.2 0.0

11.5

0

10

20

30

40

50

60

70

80

90

100

1-9

(n=1)

10-19

(n=20)

20-29

(n=48)

30-39

(n=28)

40-49

(n=38)

50-59

(n=157)

60-69

(n=270)

70-79

(n=45)

80-89

(n=8)

90-99

(n=0)

No NPP

(n=80)

Percent of head sentence

P
e

rc
e

n
t 

o
f 

p
ri

s
o

n
e

rs

 

Source: Federal Prisoners 2004 (AIC file). 

87. Figure A1.26 shows the mean and median relative non-parole periods across the 

jurisdictions.  
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Figure A1.26: Federal prisoners: mean and median relative non-parole periods by 

jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

88. Figure A1.27 breaks down the relative non-parole periods in each jurisdiction 

into 10 per cent intervals. Non-parole periods were most often set at 50 per cent of the 

head sentence in the Northern Territory (21.4% of all sentences), Tasmania (37.5%) 

and Western Australia (45.4%). Interpreting these results must take into account 

remissions on the head sentence that were still available in Western Australia at the 

time most of these prisoners were sentenced. In Queensland, South Australia and 

Victoria approximately 15 per cent of prisoners received non-parole periods at 50 per 

cent of the head sentence, in line with the average across Australia. 

89. Although most federal prisoners received non-parole periods that were at least 

half of their head sentence, some jurisdictions imposed a relatively high percentage of 

sentences with non-parole periods below that level. In Queensland, 50 per cent of 

prisoners received non-parole periods less than half of their total sentence. This type of 

sentence was also common in the ACT (50%) and the Northern Territory (42%). 

Explanations for these and other variations in relative non-parole periods between 

jurisdictions would require further examination at a level not possible with the 

available data. 
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Figure A1.27: Federal prisoners: non-parole period as percentage of head sentence 

by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). Only selected percentage ranges depicted. 

Indicated values are percentages across all ranges. 

90. Figure A1.28 shows wide variation between jurisdictions in the proportion of 

federal sentences within that state or territory with no non-parole period. Because 

s 19AB of the Crimes Act requires a non-parole period to be set when the total sentence 

exceeds three years, sentences with no non-parole period necessarily relate to shorter 

sentences. The high percentages of sentences without non-parole periods in Tasmania 

and Queensland reflect the lower mean and median aggregate sentences in those states. 

As with other Tasmanian data, it is necessary to take into account the influence of 

individual variations on the very small numbers of federal prisoners held in Tasmania. 

In the case of Queensland, the dominance of shorter sentences may be related to the 

high proportion of social security offenders imprisoned in that state. 
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Figure A1.28: Federal prisoners: percentage of sentences with no non-parole period 

by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

Time expected to serve 

91. ‗Time expected to serve‘ is a measure of how long a prisoner is expected to 

remain in prison before being released, assuming the prisoner is released on the date he 

or she first becomes eligible. Generally speaking, it is a measure of the total sentence 

for those cases where there is a fixed sentence without a non-parole period, and a 

measure of the non-parole period where one is included in the sentence. 

92. Relative to the ‗time expected to serve‘, the actual time served is influenced in 

one direction by those cases where a prisoner is not granted parole at the first eligible 

date and in the other direction by cases where a prisoner is granted early release, 

typically for compassionate reasons. These influences affect only a small proportion of 

cases and, by operating in both directions, are likely to negate each other, leaving ‗time 

expected to serve‘ as a reasonably accurate measure of how long the prisoner 

population will actually remain in custody. 

93. Figure A1.29 shows that, as was the case with aggregate sentences, federal 

prisoners are likely to remain in prison longer than Australian prisoners overall. Thus, 

the chart shows that 50 per cent of Australian prisoners expected to serve less than two 

years and 74 per cent expected to serve less than five years. In contrast, only 28 per 

cent of federal prisoners expected to serve less than two years and 58 per cent expected 
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to serve less than five years. While only eight per cent of Australian prisoners expected 

to serve more than 10 years, 15 per cent of federal prisoners expected to serve these 

longer periods. As non-parole periods are often set as a percentage of the head 

sentence, this is an expected result. 

Figure A1.29: Australian prisoners by length of time expected to serve 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

94. In the overall Australian prison population there is relatively little variation 

across jurisdictions, with mean time expected to serve ranging from 34 months in 

Western Australia to 45 months in South Australia (Figure A1.30). In the federal 

prisoner population there is wider variation, from 17 months in Tasmania to 115 

months in the Northern Territory.
2455

 These figures exclude two cases where the 

individuals are serving a life sentence with no non-parole period. In cases where there 

is an indeterminate head sentence with a set non-parole period, that non-parole period 

has been included in the calculations of mean and median sentences. The mean time 

expected to serve for all Australian prisoners (41 months) is also lower than that for all 

federal prisoners (65 months). 
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Figure A1.30: Australian prisoners, mean time expected to serve by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

95. Data for median time expected to serve (Figure A1.31) shows a similar pattern 

to that for means, with much greater cross-jurisdictional variation for federal sentences. 

The median time expected to be served by all federal prisoners (48 months) is double 

that of the general prison population (24 months). 
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Figure A1.31: Australian prisoners, median time expected to serve by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file) and ABS, Prisoners in Australia. 

96. As was done with aggregate sentences, mean and median time expected to serve 

has also been calculated for major federal offences. As noted in relation to aggregate 

sentences, care must be taken when interpreting these charts due to the different scales 

used. 

97. Figure A1.32 shows mean and median time expected to serve in different 

jurisdictions for drugs offences under the Customs Act. The pattern is the same seen for 

aggregate sentences, with very high mean and median sentences in the Northern 

Territory. Again, this effect is likely to be strongly influenced by the small number of 

prisoners held in the Northern Territory for these offences, and the exclusion of life 

sentence prisoners in NSW. 
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Figure A1.32: Federal prisoners: mean and median time expected to serve for drugs 

offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

98. Time expected to serve for Crimes Act offences is longer in some jurisdictions, 

particularly NSW and Victoria, than others (Figure A1.33). As the ‗Crimes Act‘ 

category covers a range of different offences under the Crimes Act, further 

examination—at a greater level of detail than can be found in the available data—

would be needed to determine whether this is the result of differences in sentencing for 

similar offences, or differences in the particular offences being committed in each 

jurisdiction. 
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Figure A1.33: Federal prisoners: mean and median time expected to serve for 

Crimes Act offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

99. Figure A1.24 above showed that mean and median aggregate sentences for 

Social Security Act offences in Queensland are longer than in other jurisdictions. Mean 

and median time to serve for Social Security Act offences, as shown in Figure A1.34, 

are shorter in Queensland than in many other jurisdictions. This is the result of a 

relatively small number of cases involving short non-parole periods. Of nine cases in 

Queensland where the aggregate sentence was 12 months: 

 two prisoners were expected to serve two months; 

 five prisoners were expected to serve three months; 

 one prisoner was expected to serve five months; and 

 one prisoner was expected to serve the full 12 months. 
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100. Of two individuals sentenced to 15 months in Queensland, one was expected to 

serve three months and the other six months. The two remaining Social Security Act 

offenders had been sentenced to one month and six months, respectively, and were 

expected to serve their full sentences. 

101. The reason for these short non-parole periods is not evident from the data at 

hand. As shown in Figure A1.15 above, Social Security Act offenders are relatively 

over-represented in Queensland compared with other jurisdictions. 

Figure A1.34: Federal prisoners: mean and median time expected to serve for Social 

Security Act offences by jurisdiction 
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Source: Federal Prisoners 2004 (AIC file). 

Concluding remarks 

102. This paper has provided an overview of the nature and extent of federal 

offending, and changes in the federal prisoner profile over time utilising two sources of 

data. It has also explored some comparisons between federal prisoners and the general 

prisoner population. 

103. Federal prisoners represent only a very small part of the Australian prisoner 

population. Information published by the ABS is a valuable source of knowledge about 

the Australian prison population but is limited in its coverage of federal prisoners. 



 Appendix 1—Federal Prisoners: A Statistical Overview 653 

 

Most of the published data includes federal prisoners as part of the overall population 

and does not allow for information about federal prisoners to be readily identified. 

104. While federal prisoners are only a small part of the Australian prisoner 

population, they also represent the end result of only a very small part of offending 

against federal law. During 2003–04 the CDPP dealt with over 9,000 criminal charges 

from the activities of 5,500 defendants. 

105. Most federal prosecutions originate with a small number of agencies: most 

matters dealt with by the CDPP are referred to it by Centrelink for offences under the 

Social Security Act. Centrelink‘s role in administering financial payments on a very 

large scale makes it a clear target for people attempting to gain financial advantage 

through dishonest means. The very large number of matters referred by Centrelink, 

almost all of which are dealt with summarily, helps to create an overall picture of 

federal offending as dominated by small scale acts of dishonest and fraudulent 

representation. 

106. The vast majority of federal offending does not result in imprisonment. An 

examination of the small federal prisoner population shows that it is dominated by 

persons serving lengthy sentences, mostly for serious drug offences. The profile is one 

of a culturally diverse population, which reflects the type of offences for which the 

Commonwealth has responsibility. Based on an examination of sentences, the federal 

prisoner population exhibits a higher level of criminality than the general prisoner 

population across Australia, which again reflects the crimes for which the 

Commonwealth has responsibility. As a result of a small total population and a fairly 

narrow range of offences that result in imprisonment, the federal prisoner population is 

marked by strong localisation of some offences within particular states and territories. 

107. There remain firm limits to what can be said about federal offending given the 

available data. In particular when comparing to aggregated state and territory 

offending, the crimes for which the Commonwealth has responsibility are the primary 

reason for differences in both the profile of offenders and their sentencing outcomes at 

the national level. The available data is restricted to a relatively small number of 

comparable variables. In relation to federal offending that does not result in 

imprisonment there has been little information published. Information in the CDPP‘s 

annual reports provides some clues to the potential for a far greater understanding of 

federal offending to be gained in the future. 
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Additional data 

The main body of this paper contains a number of tables in which information has been 

extracted or condensed in the interests of clearer presentation. This part contains the 

complete information. 

Figure A1.35: Charges dealt with by the CDPP in 2003–04: Relevant legislation 

Legislation Summary Indictable Total 

Social Security Act 3776 2 3778 

Criminal Code 2431 145 2576 

Crimes Act 350 184 534 

http://www.umanitoba.ca/centres/mchp
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Fisheries Management Act 395 6 401 

Customs Act 78 241 319 

Non-Commonwealth legislation: Other 157 43 200 

Taxation legislation 196 1 197 

Financial Transaction Reports Act 161 33 194 

Bankruptcy Act 94 35 129 

Corporations Law 64 65 129 

Migration Act 81 23 104 

Excise Act 56 48 104 

Great Barrier Reef Marine Park Act and 

Regulations 75 – 

75 

Civil Aviation Act and Regulations 69 3 72 

Crimes (Currency) Act 44 9 53 

Passports Act 37 8 45 

Non-Commonwealth legislation: Drugs 24 15 39 

Health Insurance Act 38 – 38 

Crimes (Aviation) Act 31 2 33 

Torres Strait Fisheries Act 29 2 31 

Environment Protection & Biodiversity 

Conservation Act 25 6 

31 

Australian Crime Commission Act 27 1 28 

Trade Marks Act 27 – 27 

Copyright Act 23 – 23 

Superannuation Industry (Supervision) Act 18 1 19 

Public Order (Protection of Persons and Property) 

Act 17 – 

17 

ANTS (Family Assistance) (Administration) Act 16 – 16 

Student Assistance Act 16 – 16 

Quarantine Act 15 – 15 

Air Navigation Act and Regulations 11 – 11 

Census and Statistics Act 9 – 9 

Primary Industries Levy Collection 9 – 9 

Veterans Entitlements Act 9 – 9 

Proceeds of Crime Act 6 3 9 

National Health Act 8 – 8 

Radio Communications Act 4 3 7 

Defence Act and Regulations 6 – 6 

Insurance (Agents and Brokers) Act 4 2 6 

Financial Management and Accountability Act 3 1 4 

Marriage Act and Regulations 3 1 4 

Agriculture & Veterinary Chemicals Code Act 3 – 3 

Commonwealth Electoral Act 3 – 3 

Distillation Act 3 – 3 

Foreign Acquisitions & Takeovers Act 3 – 3 

ANTS (Australian Business Number) Act 2 1 3 
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Export Control Act – 2 2 

Crimes (Confiscation) Act 2 – 2 

Service & Execution of Process Act 2 – 2 

Therapeutic Goods Act 2 – 2 

Protection of Sea (Prevention of Pollution from 

Ships) Act  2 

2 

Aged Care Act 1 – 1 

Australian Citizenship Act 1  1 

Australian Military Regulations 1 – 1 

Australian Postal Corporation Act 1 – 1 

Banking Act 1 – 1 

Crimes (Aircraft) Act 1 – 1 

Financial Sector (Collections of Data) Act 1 – 1 

Fuel (Penalty and Surcharges) Administration Act 1 – 1 

Historic Shipwrecks Act 1 – 1 

National Crime Authority Act 1 – 1 

Protection Movable Cultural Heritage Act 1 – 1 

Protection Orders Act 1 – 1 

Tobacco Advertising Prohibition Act 1 – 1 

Vagrants Gaming & Other Offences Act 1 – 1 

Workplace Relations Act 1 – 1 

Australian Securities Commission Act – 1 1 

Navigation Act – 1 1 

Royal Commission Act – 1 1 

Total 8,477 891 9,368 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04. 
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Figure A1.36: Charges dealt with by the CDPP in 2003–04: Crimes Act 1914 

Offence Summary Indictable Total 

Fraud (s 29D) 91 137 228 

Imposition (s 29B) 127 16 143 

Telecommunications offences (ss 85ZB–85ZKB) 38 – 38 

Administration of Justice (ss 32–50) 12 6 18 

Damage property (s 29) 15 2 17 

Stealing or receiving (s 71) 7 7 14 

Postal offences (ss 85E–85ZKB) 12 – 12 

Trespass on Commonwealth land (s 89) 12 – 12 

Accessory after the fact (s 6) 6 5 11 

Computer offences (ss 76A–76F) 7 3 10 

Bribery (ss 73 & 73A) 5 3 8 

Forgery (ss 65–69) 6 1 7 

False pretences (s 29A) 5 – 5 

Offence against Commonwealth (s 7) 1 3 4 

Breach of recognizance (ss 20A, 20AC) 2 – 2 

Fail to furnish name (s 3) 2 – 2 

Conspiracy (s 86) – 1 1 

Falsification of books (s 72) 1 – 1 

Resisting public officers (s 76) 1 – 1 

Total 350 184 534 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04 

 

Figure A1.37: Charges dealt with by the CDPP in 2003–04: Criminal Code 1995 

Offence Summary Indictable Total 

Obtaining financial advantage (s 135.2) 2155 1 2156 

General dishonesty (s 135.2) 54 38 92 

Obtaining a financial advantage by deception 

(s 134.2) 26 57 83 

Theft (s 131.1) 20 10 30 

Obstruction of Commonwealth officials (s 149.1) 21 1 22 

False or misleading statement in applications 

(s 136.1) 19 3 22 

Theft of mail receptacles/articles/messages (s 471.1) 14 4 18 
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Obtaining property by deception (s 134.2) 9 7 16 

Using forged document (s 145.1) 10 2 12 

Burglary (s 132.4) 10 – 10 

False or misleading information (s 137.1) 7 1 8 

Making forged documents (s 144.1) 5 3 8 

Attempt to commit an offence (s 11.1) 4 4 8 

Taking or concealing mail receptacles etc (s 471.3) 7 – 7 

Receiving Stolen Mail Receptacles (s 471.2) 6 1 7 

Bribery of Commonwealth Official (s 141.1) 2 5 7 

Corrupting benefits to C'wealth official (s 142.1) 6 – 6 

Threatening to cause harm to C'wealth official 

(s 147.2) 6 – 6 

Causing harm to C‘wealth official (s 147.1) 5 1 6 

Aggravated Burglary (s 132.5) 5 – 5 

Unauthorised access to, or modification of, 

restricted date (s 478.1) 5  5 

Complicity in Committing and Offence (s 11.2) 3 2 5 

Abuse of Public Office (s 142.2) 4 – 4 

Falsification of documents (s 145.4) 4 – 4 

False or misleading documents (s 137.2) 3 1 4 

Possession of Property Suspected as POC (s 400.9) 2 2 4 

Impersonate C'wealth official (s 148.1) 3 – 3 

Damaging or destroying mail receptacles etc 

(471.6) 3 – 3 

Use Postal Service to menace etc (s 471.12) 3 – 3 

Conspiracy in Committing an Offence (s 11.5) 2 – 2 

Impersonation of Official by Official (s 148.2) 2 – 2 

Dealing in Proceeds of Crime >$1000 (s 400.7) 2 – 2 

Dishonest taking or retention of property (s 132.8) 1 1 2 

Robbery (s 132.2) 1 – 1 

Equipped for Theft (s 132.7) 1 – 1 

Unauthorised Modification of Computer Data 

(s477.2) 1 – 1 

Using Postal Service to Make Threat (s 471.11) – 1 1 

Total 2,431 145 2,576 

Source: Commonwealth Director of Public Prosecutions Annual Report 2003–04. 
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Figure A1.38: Federal prisoners as at 13 December 2004: Offence categories by 

jurisdiction 

Type of Offence ACT NSW NT QLD SA TAS VIC WA Total 

CD (Customs 

Drugs) 

2 306 8 26 12 0 52 54 460 

Crimes 2 32 2 24 6 3 10 10 89 

Fisheries 0 0 0 24 0 0 0 10 34 

Soc Sec 0 6 1 13 0 3 2 6 31 

Corporations 0 6 0 3 1 2 2 3 17 

Crimes/Tax 0 4 0 2 0 0 5 1 12 

Criminal Code 1 3 0 2 0 0 2 3 11 

Migration Act 0 1 3 0 0 0 0 6 10 

Bankruptcy 0 3 0 1 0 0 0 2 6 

CD/Proceeds Crime 0 2 0 0 0 0 0 1 3 

FTRA 0 2 0 1 0 0 0 0 3 

CD/Crimes 0 2 0 0 0 0 0 0 2 

Crimes/Proceeds 1 0 0 0 0 0 0 1 2 

Excise 0 0 0 1 0 0 1 0 2 

Health Ins 0 1 0 1 0 0 0 0 2 

Civil Aviation 0 0 0 0 0 0 0 1 1 

Crimes Currency 0 1 0 0 0 0 0 0 1 

Crimes/50BC 0 1 0 0 0 0 0 0 1 

Crimes/50DB 0 0 0 0 0 0 0 1 1 

Crimes/Aust Post 0 0 0 0 0 0 1 0 1 

Customs 0 1 0 0 0 0 0 0 1 

Environ Act 0 1 0 0 0 0 0 0 1 

Escape 0 1 0 0 0 0 0 0 1 

Family Law 0 0 0 0 1 0 0 0 1 

I/Prot Act 0 0 0 0 0 0 0 1 1 

Passports 0 0 0 0 0 0 0 1 1 

Total 6 373 14 98 20 8 75 101 695 

Source: Federal Prisoners 2004 (AIC file). 

                                                        

* This paper was prepared for the ALRC by Matthew Willis, Research Analyst, Australian Institute of 
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Research program for his kind assistance with statistical analysis issues. The AIC would like to thank the 

Australian Government Attorney-General‘s Department for providing the data on federal prisoners which 

has allowed the analysis that forms the core of this paper. 
2452 Manitoba Centre for Health Policy, University of Manitoba www.umanitoba.ca/centres/mchp Concept 

Dictionary, at 18 October 2005, searched under the term ‗Population Data and Significance: A 

Discussion‘. 
2453 Under the Law of the Sea Convention 1982, foreign nationals cannot be sentenced to imprisonment for 

illegal fishing activities. Persons convicted of fisheries offences may be given fines but then serve a term 

of imprisonment if the fine is not paid. The ‗Fisheries‘ category in AGD‘s federal prisoner database 

indicates persons serving terms of imprisonment for fine-default related to fisheries offences. 
2454 For instance, the Northern Territory mean sentence in Figure A1.20 is based on 11 cases, of which eight 

were over five years. Four of these sentences were over 15 years. The Northern Territory federal prisoner 

population also included three life sentences, which were excluded from the calculation of means. 
2455 The mean time expected to serve in the Northern Territory reflects the small number of cases (n=14) 

encompassing wide variations, including two cases with a non-parole period less than three months, and 

three cases with a non-parole period greater than 20 years. 

http://www.umanitoba.ca/centres/mchp


 

Appendix 2. List of Submissions 

 

 

Name Submission 

Number 

Date 

 

ACT Corrective Services SFO34 20 April 2005 

R Andrews SFO 7 8 March 2005 

Attorney-General‘s Department SFO 52 7 July 2005 

Australian Securities and Investments 

Commission 
SFO 39 

28 April 2005 

Australian Taxation Office SFO 18 8 April 2005 

J Campillo SFO 25 13 April 2005 

J Champion SC SFO 46 28 April 2005 

Commonwealth Director of Public Prosecutions SFO 51 17 June 2005 

Confidential SFO 6 23 February 2005 

Confidential SFO 8 8 March 2005 

Confidential SFO 11 15 March 2005 

Confidential SFO 15 6 April 2005 

Confidential SFO 27 14 April 2005 

Correctional Services Northern Territory SFO 14 5 April 2005 

Corrections Victoria SFO 48 2 May 2005 

Criminal Bar Association of Victoria SFO 45 29 April 2005 

Council of Social Service of NSW SFO 24 13 April 2005 

R Cummings SFO 50 13 May 2005 
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Name Submission 

Number 

Date 

 

L De Campos SFO 9 10 March 2005 

Department of Corrective Services New South 

Wales 
SFO 42 

28 April 2005 

Department of Family and Community Services SFO 30 15 April 2005 

Department of Immigration and Multicultural 

and Indigenous Affairs 
SFO 49 

10 May 2005 

Department of Justice Western Australia SFO 35 21 April 2005 

A Freiberg SFO 12 4 April 2005 

T Fry SFO 5 31 January 2005 

R Hughes SFO 4 28 January 2005 

Intellectual Disability Rights Service SFO 38 21 April 2005 

Chief Magistrate M Irwin SFO 33 20 April 2005 

J Knight SFO 10 15 March 2005 

Law Society of South Australia SFO 37 22 April 2005  

Law Society of Tasmania SFO 26 14 April 2005 

Legal Aid Commission of New South Wales SFO 36 22 April 2005 

Legal Services Commission of South Australia SFO 19 8 April 2005 

L Loprete SFO 1 10 August 2004 

K Mack and S Roach Anleu SFO 16 7 April 2005 

B Matthews SFO 2 

SFO 13 

8 February 2005 

7 April 2005 

Mental Health Coordinating Council SFO 44 29 April 2005 
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Name Submission 

Number 

Date 

 

Mental Health Council of Australia SFO 32 18 April 2005 

New South Wales Parole Board SFO 22 8 April 2005 

B Nicholson SFO 17 8 April 2005 

Office of the Public Advocate Victoria SFO 47 2 May 2005 

Prisoners Legal Service SFO 28 14 April 2005 

W Roberts SFO 41 28 April 2005 

P Sherwood SFO 21 8 April 2005 

Sisters Inside Inc SFO 40 28 April 2005 

W Tieleman SFO 23 11 April 2005 

Victoria Legal Aid SFO 31 18 April 2005 

Victorian Institute of Forensic Mental Health SFO 43 29 April 2005 

W Walters SFO 3 23 February 2005 

Welfare Rights Centre Queensland SFO 29 15 April 2005 

J Willis SFO 20 9 April 2005 



 

Appendix 3. List of Consultations 

 

 

Name Location 

Aboriginal Justice Advisory Committee Darwin 

ACT Corrective Services Canberra 

Adult Parole Board of Victoria Melbourne 

Justice R Atkinson, Supreme Court of Queensland Brisbane 

Attorney General‘s Department Canberra, Sydney 

Australian Bureau of Statistics Sydney 

Australian Institute of Criminology Canberra 

Australian Securities and Investments Commission Sydney 

M Bagaric and R Edney, School of Law, Deakin University Melbourne 

Catholic Prison Ministry Brisbane 

Chief Justice M Black and Others, Federal Court of Australia Melbourne 

Commonwealth Director of Public Prosecutions Canberra, Sydney, 

Melbourne, Hobart, 

Darwin, Brisbane 

Confidential Consultation Melbourne 

Correctional Services Northern Territory Darwin 

Corrections Inspectorate Victoria Melbourne 

Corrections Victoria Melbourne 

Department of Corrective Services New South Wales Sydney 
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Department of Corrective Services Queensland Brisbane 

Department of Family and Community Services Canberra 

Department of Immigration and Multicultural and Indigenous 

Affairs 

Canberra 

Department of Justice Northern Territory Darwin 

Department of Justice Western Australia Perth 

A Freiberg, Law School, Monash University Melbourne 

J Gans, Law School, University of Melbourne Sydney 

T Glynn SC, Queensland Bar Association Brisbane 

M Johnson, Northern Territory Bar Darwin 

Justice Action Sydney 

Law Society of South Australia Adelaide 

Law Society of the Northern Territory Darwin 

Mental Health Council of Australia Canberra 

National Judicial College of Australia Canberra 

New South Wales Bar Association Sydney 

New South Wales Legal Aid Commission, Criminal Law 

Division 

Sydney 

New South Wales Parole Board Sydney 

New South Wales Public Defenders Office Sydney 

North Australian Aboriginal Legal Aid Service Darwin 

Northern Territory Legal Aid Commission Darwin 
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Offenders Aid and Rehabilitation Services South Australia Adelaide 

Office of the Inspector of Custodial Services Western Australia Perth 

Parole Board of South Australia Adelaide 

Parole Board of Tasmania Hobart 

Parole Board of the Northern Territory Darwin 

Prison Reform Group WA Perth 

Prisoners‘ Legal Service Brisbane 

Queensland Community Corrections Board Brisbane 

Queensland Legal Aid Brisbane 

Sentence Administration Board ACT Canberra 

Sisters Inside Brisbane 

Victim Support Australasia Sydney 

Victim Support Service Inc Adelaide 

Victorian Bar Association Melbourne 

K Warner, Faculty of Law, University of Tasmania Hobart 

Justice M Weinberg, Federal Court of Australia Sydney 

Welfare Rights Centre Brisbane 

Deputy Chief Magistrate E Woods Perth 

Youth Parole Board Victoria Melbourne 

George Zdenkowski, Magistrate, New South Wales Local Court Sydney 





 

Appendix 4. Abbreviations 

 

The entities listed below are Australian entities unless otherwise stated. 

AAT Administrative Appeals Tribunal 

ABS Australian Bureau of Statistics 

ACT Australian Capital Territory 

AGD Attorney-General‘s Department 

AIC Australian Institute of Criminology 

AIJA Australian Institute of Judicial Administration 

ALRC Australian Law Reform Commission 

ALRC 15 Australian Law Reform Commission, Sentencing of Federal 

Offenders, ALRC 15 (1980) 

ALRC 31 Australian Law Reform Commission, The Recognition of 

Aboriginal Customary Laws, ALRC 31 (1986) 

ALRC 44 Australian Law Reform Commission, Sentencing, ALRC 44 

(1988) 

ALRC 92 Australian Law Reform Commission, The Judicial Power of the 

Commonwealth: A Review of the Judiciary Act 1903 and Related 

Legislation, ALRC 92 (2001) 

ASIC Australian Securities and Investments Commission 

ASOC Australian Standard Offence Classification 

ATO Australian Taxation Office 

ATSI Aboriginal and Torres Strait Islander 

CCTO Combined custody and treatment order 

CD Customs drugs 

CDPP Commonwealth Director of Public Prosecutions 

COPS Comments on Passing Sentence 

CROC Convention on the Rights of the Child 1989 

CSAC Corrective Services Administrators‘ Conference 

CSMC Corrective Services Ministers‘ Conference 

DIMIA Department of Immigration and Multicultural and Indigenous 

Affairs 

DSM IV Diagnostic and Statistical Manual of Mental Disorders: DSM-

IV-TR (2000) 

ECHR European Convention on Human Rights 1950 

FCA Federal Court of Australia 

FMC Federal Magistrates Court of Australia 

GST Goods and services tax 

HECS Higher Education Contribution Scheme 

HREOC Human Rights and Equal Opportunity Commission 

ICCPR International Covenant on Civil and Political Rights 1966 

IDRO Intensive drug rehabilitation order 
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IDRS Intellectual Disability Rights Service 

IP 29 Australian Law Reform Commission, Sentencing of Federal 

Offenders, IP 29 (2005) 

ISO Intensive supervision order 

JCNSW Judicial Commission of New South Wales 

JIRS Judicial Information Research System 

JOIN Judicial Officers‘ Information Network 

MCDP Magistrates Court Diversion Program 

MOU Memorandum of understanding 

NCCJS National Centre for Crime and Justice Statistics 

NCJSF National Criminal Justice Statistical Framework 

NCOSS Council of Social Service of New South Wales 

NJCA National Judicial College of Australia 

NMDS Juvenile Justice National Minimum Data Set 

NMHWG National Mental Health Working Group 

NSW New South Wales 

NSWCCA New South Wales Court of Criminal Appeal 

NSWLRC New South Wales Law Reform Commission 

NZLC New Zealand Law Commission 

OARSSA Offenders Aid and Rehabilitation Services of South Australia 

OMFO Office for the Management of Federal Offenders 

 


