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Termsof reference

Inquiry into children and the legal process

Law Reform Commission Act 1973
Human Rights and Equal Opportunity Commission Act 1986

I, MICHAEL HUGH LAVARCH, Attorney-General of Australia, in pursuance of section 6 of the Law
Reform Commission Act 1973 and sub-section 11(1) of the Human Rights and Equal Opportunity
Commission Act 1986, HEREBY REFER to the Law Reform Commission and Human Rights and Equal
Opportunity Commission for inquiry and report, matters relating to children and young people and the legal

process.

In particular the Commissions are to inquire into and report on:

(@)

(i)

(iii)

(iv)

(v)
(vi)
(vii)

(viii)

(ix)

x)

legal advice and access for children and young people and their legal representation before
courts and tribunals in the exercise of federal jurisdiction;

the appropriateness of procedures for pre-trial investigation and taking of evidence from
children and young people;

the appropriateness of rules of evidence for, and procedures for taking evidence in courts and
tribunals from children and young people;

the question of the desirability of children giving evidence in family law and associated
proceedings and the appropriate safeguards in such circumstances;

sentencing of children and young people for federal offences;
the treatment of children and young people convicted of federal offences;
advocacy of the interests of children and young people before courts and tribunals;

the appropriateness and effectiveness of the legal process in protecting children and young
people as consumers;

the particular needs in these and related areas of children and young people for whom the
Commonwealth has a special responsibility; and

any related matters of particular relevance to Australia's remote communities.

The Commissions may recommend legislative and non-legislative measures that should be taken to address
any issues arising from their inquiry.

IN PERFORMING their functions in relation to the Reference, the Commissions shall:

(@)

(i)

(iii)

have regard to the Commonwealth's special responsibilities for children arising under the
Constitution and Australia's international human rights obligations, particularly under the
Convention on the Rights of the Child;

consult widely among the Australian community and relevant bodies including organisations
with an interest in children and young people, community legal centres, legal aid commissions,

consumer organisations, and courts and tribunals;

consult relevant Federal, State and Territory government authorities;



(iv) inrecognition of work already undertaken, have regard to all relevant reports, including relevant
ALRC reports, Family Law Council Reports and Reports of the Human Rights and Equal
Opportunity Commission;

(v)  have regard to relevant law, practice and experience overseas.

THE COMMISSIONS ARE REQUIRED to report not later than 30 September 1997.
Dated 28th August 1995

MICHAEL LAVARCH
ATTORNEY-GENERAL



Overview

Children should be seen and not heard.
Aristophanes, The Clouds, I. 963, (423BC)'

The Australian Law Reform Commission and the Human Rights and Equal Opportunity Commission have
carried out a comprehensive inquiry into children and the legal process.

A list of the Inquiry's recommendations is set out in Appendix D.

Australia's children are the nation's future. Australia's legal processes have consistently failed to recognise
this fact by ignoring, marginalising and mistreating the children who turn to them for assistance. Much must
be done to provide for children's access to and appopriate participation in the legal processes that affect
them. Changes are needed across all levels of government and across all jurisdictions. The Commonwealth
should take on a leadership and co-ordination role in this regard. The recommendations in this report are
designed to give full effect to the right of children to be both seen and heard in the legal process. They
include

o a summit on children to be attended by all heads of Australian Governments
o a taskforce on children and the legal process
o an Office for Children to be located in the Department of the Prime Minister and Cabinet

o national standards in the areas of school discipline, care and protection, investigative interviewing of
children and juvenile justice

. child-focused service delivery charters, research to improve agency practice in regard to children and
collection and publication of statistics on children's participation in various legal processes.

o restructuring current jurisdictional arrangements for dealing with children's issues, and in particular an
extended cross-vesting scheme for family law and care and protection matters

. transferring appellate jurisdiction for care and protection matters to the Family Court to develop a
national court of appeal for all private and public family law matters

. provision of appropriate legal advice and representation to children in need of legal services, including
practice standards for children's legal representatives and establishing a legal advice line, specialist
children's legal service units and a visiting solicitors' scheme

J amendments to federal legislation, including the Family Law Act, the Evidence Act, and the Trade
Practices Act and negotiation with and encouragement of the States and Territories to similarly amend
or enact relevant legislation

The recommendations made in this Report are accompanied by suggested implementation strategies to
ensure responsibility is allocated for each recommendation. Many of these strategies refer to the Office for
Children. If the Office for Children is not established immediately, alternative avenues must be found for the
implementation of recommendations that relate to the Office.



Abbreviations

AAT
AAYPIC
ABA

ABC

ABS

ACCC

AFP

AGPS

AIC

AIFS

AIHW

AIJA

AJJA

ALRC

ASC

ATSIC
Beijing Rules
CCTV
children's courts
Crimes Act
CROC

CTS

CYA
DEETYA
Dept

Design Guidelines
DIMA
district courts
DPP

DRP 3

DSS

Evidence Act
Family Law Act
Family services dept

HMSO
HREOC
ICCPR
IP 17

IP 18

IRT

JIT

JPET

magistrates courts
MCEETYA
NCAVAC
NSWLRC
NYARS

OFC

PM&C

QOC Standards
Riyadh guidelines

Administrative Appeals Tribunal

Australian Association of Young People in Care

Australian Broadcasting Authority

Australian Broadcasting Corporation

Australian Bureau of Statistics

Australian Competition and Consumer Commission

Australian Federal Police

Australian Government Publishing Service

Australian Institute of Criminology

Australian Institute of Family Studies

Australian Institute of Health and Welfare

Australian Institute of Judicial Administration

Australian Juvenile Justice Administrators

Australian Law Reform Commission

Australian Securities Commission

Aboriginal and Torres Strait Islander Commission

UN Standard Minimum Rules for the Administration of Juvenile Justice
Closed Circuit Television

State and Territory Children's Courts, Youth and Juvenile Courts
Crimes Act 1914 (Cth)

UN Convention on the Rights of the Child

Children's Television Standards

Common Youth Allowance

Department of Employment, Education, Training and Youth Affairs
Department

Design Guidelines for Juvenile Justice Facilities in Australia and New Zealand
Department of Immigration and Multicultural Affairs

State and Territory District or County Courts

Director of Public Prosecutions

ALRC and HREOC Draft Recommendations Paper 3 — A matter of priority:
Children and the legal process

Department of Social Security

Evidence Act 1995 (Cth)

Family Law Act 1975 (Cth)

State and Territory departments responsible for investigating allegations of
abuse and for children in care

Her Majesty's Stationery Office

Human Rights and Equal Opportunity Commission

International Covenant on Civil and Political Rights

ALRC and HREOC Issues Paper 17 — Speaking for ourselves: Children and
the legal process

ALRC and HREOC Issues Paper 18 — Speaking for ourselves. Children and
the legal process

Immigration Review Tribunal

Joint Investigation Teams

Job Placement, Employment and Training Program

State and Territory courts of summary jurisdiction

Ministerial Council on Employment, Education, Training and Youth Affairs
National Campaign Against Violence and Crime

New South Wales Law Reform Commission

National Youth Affairs Research Scheme

Office for Children

Department of the Prime Minister and Cabinet

Australasian Juvenile Justice Administrators Quality of Care Standards

UN Guidelines for the Prevention of Juvenile Delinquency



RRT

SAAP

SBS

SCAG

SCAN Teams
SSAT

TAFE

TR Submission
Trade Practices Act
Wood Royal Commission
YTA

Refugee Review Tribunal

Supported accommodation assistance programs
Special Broadcasting Service Corporation
Standing Committee of Attorneys-General
Suspected Child Abuse and Neglect Teams
Social Security Appeals Tribunal

College of Technical and Further Education
Submission on the Terms of Reference

Trade Practices Act 1974 (Cth)

Royal Commission into the NSW Police Service
Youth Training Allowance



1. Introduction

Background to the reference
Thereference

1.1 On 28 August 1995, the then federal Attorney-General, the Honourable Michael Lavarch MP, referred
jointly to the Australian Law Reform Commission (ALRC) and the Human Rights and Equal Opportunity
Commission (HREOC) an Inquiry into children and the legal process. The terms of reference are reproduced
at page 3.

The Commissions
1.2 The ALRC is an independent statutory corporation established by the Australian Law Reform

Commission Act 1996 (Cth) to examine, on referral from the Attorney-General, legal matters requiring
reform. In relation to those matters referred to it, the ALRC is required to

. review federal law for the purposes of developing and reforming the law

J consider proposals for the making, consolidation or repeal of relevant laws

o consider proposals for uniformity between State and Territory law and federal law
o consider proposals for complementary federal, State and Territory law.”

1.3 HREOC is an independent federal statutory authority established by the Human Rights and Equal
Opportunity Commission Act 1986 (Cth). It has a variety of powers to promote and protect the human rights
of all people in Australia. In particular, HREOC can

o inquire into acts or practices that may infringe on human rights
o make recommendations to remedy those infringements
o report on any actions that should be taken by Australia in order to comply with relevant international

instruments.’

The federal Government has recently proposed to restructure HREOC and rename it the Human Rights and
Responsibilities Commission.*

Theterms of reference

1.4 The terms of reference require consideration of legislative and non-legislative measures that should be
taken to address a number of different issues surrounding children and legal processes. These issues include
legal representation and advocacy for children and their access to legal processes, the appropriateness of
procedures by which children give evidence, the appropriateness and effectiveness of the legal process in
protecting child consumers, and issues relating to children in federal jurisdictions. In addition, the terms of
reference require the Inquiry to examine the particular needs of those children for whom the Commonwealth
has a special responsibility, as well as issues relating to children in Australia's remote communities.

1.5 In considering these issues, the Inquiry has had regard to the Commonwealth's responsibilities for
children arising under the Constitution and international human rights obligations, including those arising
under the United Nations Convention on the Rights of the Child (CROC), as well as to relevant law, practice
and experience in some overseas jurisdictions.



History of thereference
Request for submissions on the terms of the reference

1.6 Initially, the Inquiry sought submissions on the terms of reference. We received 169 submissions during
September and October 1995, with suggestions on what specific issues the Inquiry should address within the
broader area of children and the legal process.

I ssues Papers and submissions

1.7 In March 1996, the Inquiry released two issues papers entitled Speaking for Ourselves: Children and the
Legal Process. The first of these, Issues Paper 17 (IP 17), was a brief document aimed specifically at young
people. Issues Paper 18 (IP 18), was a more comprehensive overview of the issues. Both documents called
for comments.

1.8 We received 225 written submissions from individuals, organisations and government departments on the
questions raised in our issues papers. This material has been invaluable to the Inquiry in assessing
community concerns and priorities.

Public hearings

1.9 From April to August 1996, the Inquiry held a series of public hearings throughout Australia to take oral
submissions from interested persons. Public hearings were held in Sydney, Adelaide, Canberra, Wagga
Wagga, Newcastle, Melbourne, Hobart, Perth, Kalgoorlie, Darwin, Alice Springs, Brisbane, Rockhampton
and Parramatta. We heard oral submissions from over 170 people. This process enabled the Inquiry to hear
directly from community members, including many young people, and organisations about their concerns
regarding children and the legal process.

Practitioners forums

1.10 As part of the consultation process, the Inquiry also held a series of meetings with legal practitioners,
and in some instances medical professionals and youth workers, in most of the cities that we visited for
public hearings. These forums enabled the Inquiry to obtain detailed evidence from practitioners in different
areas of children's involvement in the legal process.

Focus groups and surveys

1.11 As well as holding public hearings, the Inquiry endeavoured to meet with groups of young people in
each of the places visited. Approximately 100 young people participated in these focus groups around
Australia. The number of participants at each meeting varied from 2 to 16 young people. Each group
provided the Inquiry with extremely useful information about children's impressions and experiences of legal
processes. We thank the National Children's and Youth Law Centre for its assistance in organising these
focus groups.

1.12 In April 1996 the Inquiry distributed approximately 2000 copies of a specialised survey on legal issues
to young people in government and independent schools and in detention centres throughout Australia. The
843 responses we received have been entered on a data base. The focus groups and the surveys provided the
Inquiry with detailed, first-hand information about children's views on their experiences with the legal
process and their suggestions regarding these processes.

Statistical information

1.13 The Inquiry requested, and was provided with, statistical information on children's involvement with
legal processes from judges, courts and tribunals, government agencies such as family services, education
and juvenile justice departments, Directors of Public Prosecutions (DPPs), legal aid commissions and the
Australian Bureau of Statistics (ABS). These statistics, many of which had never before been collected or
reported on a national scale, provide a detailed picture of the extent to which children are involved in the
legal process and were of great assistance in the preparation of this Report.



Consultations

1.14 Over the course of the Inquiry, we also consulted directly with individuals and organisations who have
extensive dealings with children in different legal processes or who are experts in legal processes that affect
children. The information and assistance received during these processes was of great benefit to the Inquiry,
providing additional insight about the experiences of children in the legal process and informing the
directions of our research.

1.15 The honourary consultants for this Inquiry provided continuing assistance throughout the reference.’ In
addition to meetings held on 8 December 1995 and 5 March 1997, the consultants provided detailed
comments on specific chapters of this Report and on the general direction of our research. We also sought
comments from academics and experts in various fields of children's law. The Inquiry is grateful for the
assistance of our consultants and other experts.

Draft Recommendations Paper

1.16 A Draft Recommendations Paper (DRP 3) entitled A Matter of Priority: Children and the Legal Process
was released on 20 May 1997 to give an indication of the directions of the Inquiry in terms of priority issues
of concern and proposals for reform. As the Inquiry covered an extremely wide range of issues, DRP 3 gave
a brief introduction to each subject, outlined the key issues and arguments and provided drafts of the
suggested recommendations. It sought the comments of interested persons or organisations on all these
issues.

1.17 The Inquiry received 92 submissions on DRP 3. The great majority of these submissions were
supportive of the draft recommendations, although many also had further suggestions and comments on
specific recommendations. The import of these submissions is discussed in appropriate sections throughout
this Report.

The Report, its scope and its context
Introduction

1.18 This is the first inquiry in Australia that has considered in such breadth issues relating to children and
the legal process. Even so, the Inquiry had the benefit of considering numerous reports and previous
recommendations in many of the subject areas covered in the reference. A substantial body of work was
contained in these previous reports. The repetition of concerns about successive generations of children and
the consistency of our findings with those made in many of these reports reflect the persistent problems
facing children in the legal process and emphasise the priority that they should now receive.

1.19 The Inquiry's terms of reference were concerned with issues surrounding children's participation within
the legal process. The Inquiry was not concerned with the substance of the laws, rights or entitlements of
children within these processes, except as these relate to the processes themselves. Many submissions to the
Inquiry suggested that we should address issues such as the levels of income support provided to young
people, the law with respect to joint custody of children, the appropriateness of detention for child asylum
seekers and the problems of drug abuse among young people. However, these issues are beyond the terms of
the reference.

1.20 The focus of the Inquiry on a broad range of legal processes enabled consideration of children's
involvement in these processes from a national perspective. This focus permitted a wide and detailed
examination of legal processes in different jurisdictions, the relationships between these processes and across
portfolios and the consequences of children's involvement in one or more of the processes. In some areas, the
legal processes examined were within State and Territory jurisdictions. These examinations were undertaken
on the basis that they were necessary and relevant to the terms of reference.



Definition of 'child'

1.21 In law, there is an 'instantaneous transformation' from childhood to adulthood at a specified age.® In
Australia a person is considered to be legally an adult at the age of 18. This is the age at which a person can
vote, marry without prior consent of court, enter into contracts, initiate and defend civil litigation on his or
her own behalf and exercise a host of other adult legal rights and responsibilities.” International law, as set
out in CROC, also defines a child as a person under the age of 18.® The Inquiry has adopted this definition.

1.22 The term 'young people' is often used in relation to people between the ages of 12 and 25. For the sake
of clarity, the term 'child’ will be used throughout this Report unless it is clear that only those aged 12 to 18
are being considered, in which case the term 'young people' will be used.

1.23 Chapter 2 provides statistical data on children in Australia. In that chapter, and throughout this Report,
we attempt to identify and profile the children who are involved with the legal process and the manner and
appropriateness of their involvement. Chapters 3 and 4 analyse the social, legal and political context in
which issues concerning children and the legal process arise.

Definition of 'thelegal process

1.24 For the purposes of this Inquiry, the legal process is interpreted broadly to include administrative
processes, interaction with law enforcement and regulatory agencies, and court processes. Legal processes
are the processes by which

o individuals assert and enforce their legal rights
o government agencies and courts regulate and assist those individuals
o individuals, agencies and governments alike are held accountable for their actions.

1.25 Part B of the Report focuses on processes involved in decision making in the context of administrative
and other services for children and Part C deals with the formal legal processes for children, including those
associated with courts and the exercise of judicial power.

Assumptions about children and the legal process

1.26 The Inquiry has made assumptions relevant to the role that children are expected or able to play in the
legal process. It is assumed that the family has primary responsibility for caring for children and preparing
them for adulthood.” However, children's development throughout childhood is a responsibility jointly
shared with the state. This joint effort between families and the state should encourage the development of an
individual capable of participating in and contributing to society. This assumption is exemplified in the
provision of education for all children, in the assistance offered by the state to families so that they can better
care for their children, by the state's intervention in some families and by its further responsibility for
children who are without family support or unable to live with their families. These assumptions concerning
the roles of family and governments inform the recommendations in this Report

1.27 Within the legal system the traditional view has been that children are objects of concern to the legal
system, the subjects of the law and of the legal process but not participants in the legal process. Early
international declarations regarding children's 'rights' were concerned principally with the enumeration of
children's economic, social and psychological needs. This reflected the assumption that children could and
should rely on the exclusive protection and participation of adults in the legal process to ensure the exercise
of their rights.'® This view was premised on the assumption that children do not and should not have the
capacity themselves to participate in legal processes to enforce their rights.

1.28 This assumption about children's rights and their participation in the legal process is changing and it is
in the context of this change that this Report is written. Changes in substantive and procedural law reflect a
growing appreciation that children's abilities and capacities to make decisions develop as they mature, and
that children should be afforded a progressive right to participate in legal processes that affect them. Chapter
3 further analyses these changing assumptions.



1.29 Many of these developments in the law relating to children's participation are articulated in CROC,
which has been almost universally ratified.'' Given the diversity of its States Parties and breadth of coverage,
CROC is clear evidence of customary international norms regarding the rights and responsibilities of
children. While CROC is not incorporated in its entirety into the domestic law of Australia, it is a strong
statement of Australia's commitment to children's rights and their participation in legal processes.'

Children's participation in the legal process

1.30 The Inquiry has received extensive evidence of the problems and failures of legal processes for
children. Of particular concern is evidence of

. discrimination against children, despite Australia's obligations under the International Covenant on
Civil and Political Rights (ICCPR) to guarantee equal treatment before the law"?

. failures, to some degree by each of the institutions of the legal process, to accommodate the changing
notions of children's evolving maturity, responsibilities and abilities, and in particular a consistent
failure to consult with and listen to children in matters that affect them

. the marginalisation of children involved in the legal process, whether by teachers, social workers,
lawyers or judges, when decisions that are of significant concern to children are being made

° a lack of co-ordination in the delivery of, and serious deficiencies in, much needed services to
children, particularly to those who are already vulnerable

o the systems abuse of children involved in legal processes, particularly the appalling state of care and
protection systems throughout Australia and the manner in which child witnesses are treated

. the increasingly punitive approach to children in a number of juvenile justice systems

. the discriminatory impact of certain legal processes resulting in the over-representation of some
groups, particularly Indigenous children, in the juvenile justice and care and protection systems

o the concentration of specialist services and programs in metropolitan areas, disadvantaging rural and
remote children in their access to services, the legal process and advocacy

. inconsistencies in legislation dealing with legal capacities and liabilities of children.

1.31 Appropriate participation by children in legal processes is often difficult because legal processes are not
designed for children. In making our recommendations, the Inquiry has had regard to the barriers that an
adult legal system presents for children. Our emphasis is on appropriate and effective participation for
children. The Inquiry does not advocate wholesale involvement of children in all legal matters or processes.
However, where children are mature enough and willing to participate in the legal process, that participation
should be on the basis that children are the beneficiaries of all of the law's protections.

Format of the Report

1.32 This Report is divided into three sections. The chapters in Part A detail and analyse the assumptions and
conclusions on which the Report is based. In Parts B and C, the Inquiry explores the various legal processes
in which children may be involved. We have made detailed recommendations in these later chapters about
how children's participation in legal processes can be effectively and appropriately assisted.



2. A statistical pictureof Australia'schildren

I ntroduction
2.1 Children living in Australia are not a homogenous group. Different children have different experiences

and varying needs. This chapter presents a general demographic overview of children in Australia and a
detailed picture of the extent to which children are involved with legal processes.

Who are Australia's children?
Age

2.2 Children make up a substantial section of the Australian community. In the latest census, the ABS
counted more than 4.8 million children aged 0 to 18 living in Australia on 6 August 1996."*

Table 2.1 Australia's children by age group"’

Age Number of children Per centage of total child Per centage of total population in
group population Australia

0-4 1 264 908 26.1 7.3

5-11 1797 872 37.2 10.4

12-18 1 773 447 36.7 10.3

Total 4 836 227 100 28

2.3 The proportion of children in Australia's population has been slowly declining, from 36% in 1925 to 28%
in 1996.'° The ABS estimates that approximately 5 million children under 18 years of age will be living in
Australia by the year 2025."

Sex

2.4 Although for the Australian population as a whole there are slightly more females than males,'® the
reverse is true for Australia's children. On census night 1996, the ABS counted approximately 2.48 million
boys and 2.36 million girls."” There were slightly more boys than girls in each age group.*

Aboriginality and ethnicity

2.5 Indigenous children made up around 3.5% of all Australian children counted in the 1996 census.”' By
contrast, as Indigenous people are on average younger that non-Indigenous people, as a whole they made up
only 2.0% of the total Australian population.” On census night in 1996, almost half (48%) of all people who
identified themselves as Indigenous were children,” and almost 13% of Indigenous people counted were
aged under 5.*

Table 2.2 Indigenous populations™

Population Indigenous Total
Aged 0-18 169 564 4 836 227
All ages 352970 17 267 825

2.6 In addition to Indigenous cultures, Australia's children come from close to two hundred different ethnic
groups. Many children in Australia are from non-English speaking backgrounds. This means that they were
born in countries where English is not the primary language or have at least one parent born in a country
where English is not the primary language, regardless of the child's own country of birth.

2.7 The 1996 census found that almost 7.6% (365 847) of all Australian children were born overseas,”
compared to 26.1% of the total Australian population.”” The largest percentage of children born overseas



were born in a non-English speaking country (66%), but the United Kingdom and New Zealand were the
most common country of birth for all overseas-born children.®® The most common countries of birth for
children born in non-English speaking countries were Vietnam, the Philippines, Hong Kong and China.

Table 2.3 Most common over seas birthplaces of children in Australia®

Country Number of children Per centage of total over seas-born children
United Kingdom 50 056 13.7

New Zealand 44 365 12.1

Vietnam 19019 5.19

Philippines 18 976 5.18

Hong Kong 17 180 4.7

China 10 409 2.8

2.8 The 1996 census also found that approximately 22% of all children counted in Australia had at least one
parent born in a non-English speaking country.® As a result, many children in Australia speak a language
other than English at home. The 1996 census counted 633 352 children (13.1% of all children counted in
Australia) who spoke a language other than English at home.?’ Approximately 17% of these children (107
267) were identified as speaking English 'not well' or 'not at all'.*

Table 2.4 Most common language spoken at home by children in Australia®

L anguage Number of children
English 4 084 893

Chinese (incl Mandarin and Cantonese) 81 666

Arabic (incl Lebanese) 67 521

Vietnamese 47 448

Greek 47 808

Italian 44 793

Serbian, Croatian and other languages spoken in the former Yugoslavia 41 809

Children with disabilities

2.9 According to the latest ABS disability survey in 1993, approximately 267 600 children aged 0 to 14 were
identified as having a disability.’* Of these children, 223 200 were identified as having a handicap.” The
most common dis-abling conditions for children aged 5 to 14 were intellectual and mental disorders (2.3% of
the child population of that age suffered from this disability) and respiratory diseases (2.2% of the child
population of that age suffered from this disability).*

Wheredo Australia's children live?

Children in the States and Territories

2.10 Australia's child population, in common with the total population, is largely concentrated in NSW,
Victoria and Queensland. The 1996 census counted almost 77% of all Australian children living in these

three States on 6 August 1996.%” Children made up between 25.9% and 30.1% of the populations in each of
the States and Territories.

Table 2.5 Children by State/Territory*®

State/Territory Number of children | Percentage of total population in the Stateor Territory
NSW 1616 660 26.8
Victoria 1 169 948 26.8




Queensland 916 507 27.2
South Australia 370 208 25.9
Western Australia || 485 315 28.1
Tasmania 131 231 28.5
Northern Territory | 58 712 30.1
ACT 86 577 28.9

2.11 The characteristics of the child populations in the different States and Territories vary greatly. For
example, the following table shows the populations of Indigenous children in each State and Territory.

Table 2.6 Indigenous children by State/Territory>

State/Territory Number of Indigenous Per centage of the total child population in the
children Stateor Territory

NSW 49 358 3.0%

Victoria 9937 0.8%

Queensland 46 656 5.1%

South Australia 9 639 2.6%

Western Australia 24 262 5.0%

Tasmania 6 968 5.3%

Northern Territory | 21 251 36.2%

ACT 1399 1.6%

2.12 The majority (56.6%) of Indigenous children living in Australia live in NSW and Queensland. Yet
Indigenous children in these two States made up only 3% and 5.1% respectively of the total child
populations of each State. By comparison, although only 12.5% of all Indigenous children lived in the
Northern Territory, Indigenous children made up 36.2% of all children aged 0 to 18 living there in 1996.
Victoria's 9 937 Indigenous children (5.9% of all Indigenous children) made up only 0.8% of the Victorian

child population.*

2.13 The largest percentages of overseas-born children live in NSW and Victoria. In 1996, 37.1% of
overseas-born children counted in the census were living in NSW and 24.4% were living in Victoria.*'

Table 2.7 Overseas-born children by State/Territory*

State/Territory Number of overseas-born | Percentage of the total child population in the
children Stateor Territory
NSW 134 107 8.3
Victoria 86 938 7.4
Queensland 56 551 6.0
South Australia 18 871 5.1
Western Australia 47 614 9.8
Tasmania 3145 2.4
Northern Territory 2 644 4.5
ACT 6722 7.8

2.14 The States and Territories also varied with respect to the ethnic make-up of their child populations,
demonstrated by differences in the most common languages spoken at home by children.



Table 2.8 Most common languages (other than English) spoken at home by children, by
State/Territory™®

1 2 3 4 5 6

NSW Lebanese || Chinese Vietnamese || Serbian, Croatian || Greek Italian
VIC Chinese || Greek Italian Vietnamese Serbian, Croatian || Lebanese
QLD Chinese || Vietnamese Spanish Italian German Greek
SA Greek Italian Vietnamese || Chinese Serbian, Croatian || Polish
WA Chinese || Italian Vietnamese || Serbian, Croatian || Indonesian Polish
TAS Greek German Chinese Spanish Italian Lebanese
NT Greek Chinese Indonesian | Vietnamese Portuguese German
ACT Chinese | Serbian, Croatian|| Vietnamese | Spanish Greek Italian

Rural and urban distributions

2.15 Many more children in Australia live in cities and other urban areas than in rural areas.** The 1991
census showed that almost two thirds of the child population, or 2.7 million children, lived in major urban
centres.”” A further 24% (1 086 300) lived in other urban areas.*® The rest of the child population lived in
rural areas, including bounded localities (population clusters of 200-999 people).*’

2.16 Indigenous people and their children are more likely to be living in rural or remote areas than non-
Indigenous people. In 1994, 28% of Indigenous people lived in capital cities and just under 20% lived in
rural and remote areas, with 50% living in towns and bounded localities.* There are significant variations in
the regional distribution of Indigenous people within the States. For example, in Victoria, almost half (48%)
of the Indigenous population was counted in Melbourne in 1994, while in Queensland and Western Australia
only 20% and 28% respectively were counted in the capital city.*

Family life
Living arrangements

2.17 Most children in Australia live at home with their families and the vast majority of these children live in
two parent families. The family and family-related statistics based on the 1996 census had not been released
when this Report was drafted. Other statistics show that, in 1996, of the estimated 3.8 million children aged 0
to 14 living in Australia, approximately 87% lived in the 1.7 million families that consisted of a couple with
dependent children.”

2.18 One parent families made up 19% (467 200) of all families with dependent children in Australia in
1996.°" Of these one parent families, 87% were headed by the mother and 13% were headed by the father.”
Children in lone-mother families tend to be younger than those in lone-father families: in 1996 35.4% of lone
mother families had a youngest child aged 0 to 4 while only 14.5% of lone-father families included children
in this age group.”

2.19 In 1992, the ABS estimated that there were 87 000 blended families (with both a step child and a
natural, adopted or foster child) and 115 900 step families (with a step child but not a natural, adopted or
foster child) and that almost 450 000 children were living in these blended or step families.** Many children
in Australia live in more than one family type during their childhood.” As children grow older the chance of
living with both their natural parents decreases. In 1992, 87% of children aged 0 to 4 years lived with both
natural parents compared with 76% of children aged 10 to 14.>

2.20 There has been a growing trend in Australia for young people to continue to live with their parents for
longer periods. For example, in 1982 approximately 84.2% of all young people aged 15 to 19 lived with a
parent. However, this proportion grew to 88.9% in 1992.°” Only a small proportion of 15 to 19 year olds
lived as partners in a couple (3.2%) or as sole parents (0.7%) in 1992.%® Young people from non-English
speaking birthplaces are less likely to be living with a parent than the general youth population.™



2.21 Family life for Indigenous children is different in several respects from that of non-Indigenous children.
In 1991, 62 037 Indigenous families were counted in Australia.”® Of these families, 50% were couple
families with dependent children (compared to 44% of non-Indigenous families) and almost one quarter were
one parent families with dependent children.®' In 1994, nearly 13% of Indigenous people lived in households
shared by two or more families compared with 2% of the non-Indigenous population.”” Only 64.1% of
Indigenous young people aged 15 to 19 lived with a parent.* In addition, 6.7% lived as a partner in a couple
and 3.8% were sole parents.

Economics and the family

2.22 Children living in low income families are more likely to be from sole parent families, Indigenous
families, some families of non-English speaking backgrounds and rural or remote families. For example, in
1996, most children aged 0 to 14 who lived with both their parents lived in families in which one or both
parents worked and only 7.9% of all couple families with dependent children in this age group had no
employed parent.” However, approximately 44% of all sole parents were not employed in 1996.% Consistent
with the lower labour force participation of sole parents, children in one parent families are more likely to
live in families with lower incomes than children in couple families. In 1994-95, only 15.6% of couple
families 6\;vith dependent children were in the lowest income quintile compared to 32.1% of sole parent
families.

2.23 Indigenous families and some families of non-English speaking backgrounds also have lower than
average incomes: in 1992 around 32.2% of all Indigenous couple families with children and 77.4% of all
Indigenous sole parent families were in the lowest or second lowest income quintile, compared with 19% and
60.9% respectively for all families.”® In 1991, 19% of all children living in families in the lowest income
quintile were of non-English speaking back-grounds.” The largest numbers of these children whose parents'
birthplace was identified had parents born in Italy, Vietnam and Lebanon.”

2.24 Children in rural and remote areas are also more likely to be living in families with lower incomes. In
1992, 26.1% of families living in rural areas were in the lowest income quintile compared to 17.6% of
families living in capital cities.”' Approximately one quarter of rural families received a pension as their
main source of income.”

Children'sparticipation in Australian society
Children as consumers

2.25 Children are significant consumers of goods and services in Australia. It is estimated that 10 to 17 year
olds represent a possible commercial market of $3.9 billion a year.”

2.26 In 1995, children aged 10 to 17 were surveyed by AMR Quantum Harris to find out about their
purchasing and spending patterns and to collect information about their attitudes, time usage, social
behaviour and peer/family relationships.” On average, children in this age group were found to receive
approximately $37 a week in pocket money, from jobs or as gifts.”” The survey results regarding average
amounts of money spent by children each week are detailed below.

Table 2.9 Averagetotal spending money per week’®

Age group (years) Averagetotal ($)
10-11 12.05
12-13 21.36
14-15 32.78
16-17 80.23

2.27 Children of different age groups spend this money in different ways. A separate study on pocket money
for 5 to 12 year olds found that, while the majority of children throughout this age group saved some or all of
their pocket money, the next most common uses of pocket money for 5 to 7 year olds were buying lollies and



toys (42% of children in this age group spent money in each of these categories).”’ For 8 to 10 year olds, the
most common uses for pocket money, after savings, were buying lollies (40%), cards (32%) and toys
(28%).” For 11 to 12 year olds, the most common uses, after savings, were lollies (50%), snacks (30%),
drinks (29%), cards (28%), outings (27%), magazines and ice cream (25% each) and video-games (23%)."”

2.28 The AMR Quantum Harris survey of 10 to 17 year olds found that most children had a savings bank
account (79% of those surveyed) or an account at a credit union (6%).** The Inquiry's own survey of young
people confirmed this use of banks. Of 788 respondents, 87% indicated that they had a bank account and
77% of 765 respondents indicated that they possessed a key card for use with a bank account.®’ Many of the
10 to 17 year olds in the AMR Quantum Harris survey indicated that they were saving for specific items such
as cars (24% of boys and 17% of girls aged 14 to 17), holidays (9% of boys and 15% of girls aged 14 to 17)
and clothes (11% of girls aged 10 to 13 and 10% of girls aged 14 to 17).*

2.29 Children are not significant consumers of credit or credit services. The majority of young people do not
have a cheque account or credit card. The Inquiry's survey of young people indicated that, of 716
respondents, 89% did not have a cheque account and the same proportion did not have a credit card.*’ A
National Youth Affairs Research Scheme (NYARS) study of 1400 young people aged 15 to 25 years found
that 60% of those surveyed had never had credit.** This study found that most young people with credit in
the 15 to 17 age group were young women with store credit cards.*

2.30 Children are avid consumers of media and information services, including the Internet. The AMR
Quantum Harris survey found that magazines were read by 68% of boys aged 10 to 13, 75% of girls aged 10
to 13, 86% of boys aged 14 to 17 and 92% of girls aged 14 to 17.*° In addition, 64% of 14 to 17 year old
boys and 52% of 14 to 17 year old girls were regular newspaper readers.”” Another study by Nielsen Media
Research found that children aged between 5 and 12 years watch an average of 2 hours 33 minutes of
television per day, and that 13 to 17 year olds watch an average of 2 hours 34 minutes.®™ A national survey
on Internet use conducted in 1997 found that approximately 45% of the young people aged 14 to 17 surveyed
indicated that they had accessed the Internet in the past, and that 68.5% of the young people who had
accessed the Internet had done so in the past month.*

Table 2.10 Most popular uses of Internet by young people aged 14 to 17%°

Internet activity Male Female Total
General 'surfing' 62% 57% 60%
Participating in interactive discussions 34% 40% 37%
Accessing education services 30% 34% 32%
Downloading software/file 31% 19% 24%
Electronic mail 17% 34% 24%
Playing games 28% 16% 23%

2.31 Although children and young people clearly constitute a considerable force in the market place, young
consumers (under 25) are less likely to report consumer problems than middle-aged consumers (25 to 44
years).”! Moreover, young consumers who do report a problem are less likely than older consumers to take
any further action.”” An analysis of reasons for young people's inaction revealed a higher expectation of
failure, particularly among young women.”> However, when action is taken, younger consumers tend to
achieve very similar success rates to older consumers.”

Children in school

2.32 The 1996 census counted 3 324 470 children attending educational institutions in Australia.”” The
following table sets out the distribution of these children in various types of educational institutions.

Table 2.11 Type of educational institution attended by children®
Type of educational institution Number attending
Pre-school 258 394




Primary (government) 1276198
Primary (Catholic) 332 475
Primary (other non-government) 128 896
Secondary (government) 770 027
Secondary (Catholic) 247 421
Secondary (other non-government) 167 589
Technical or further education 67 718
University or other tertiary 61 545
Other 14 207
Total Attending Schools 3324 470
Not stated 233136
Not applicable/not attending 1278 608

2.33 Of'the 2 922 606 children enrolled in primary and secondary schools, 70% (2 046 225) were enrolled in
government schools. Of children enrolled in non-government schools 66.2% (579 896) were in Catholic
schools.”

2.34 School retention rates indicate the proportion of students who complete various levels of education. In
1995, 83% of all school students remained at school until Year 11 and 72% remained until Year 12.”® The
Year 12 retention rates vary by State and Territory, ranging from 42.7% in the Northern Territory to 91.1%
in the ACT.” School retention rates also vary by socio-economic status. For example, in 1994, the Year 12
retention rate for students from families with a high socio-economic status was 79% compared to 65% for
students from families with a low socio-economic status.'®

2.35 On the whole, Indigenous children and young people are less likely to be attending an educational
institution than non-Indigenous children and young people. The latest statistics available showed that only
44% of Indigenous young people aged 12 to 25 years were attending educational institutions in 1991
compared with 52% of all 12 to 25 year olds.'’" That same year, 55% of Indigenous 12 to 25 year olds who
were attending an educational institution were attending a secondary school.'” Of Indigenous children
attending school most were attending government schools. In 1991, 89% of Indigenous children attending
school were attending a government school.'”

2.36 Indigenous young people are more likely to leave school at a younger age than non-Indigenous young
people.'” In 1991, one third of Indigenous young people aged 12 to 25 had left school at 15 years or
younger, compared to 15% of all young people aged 12 to 25 years.'” In 1994, only 31% of Indigenous 17
year olds and 6% of Indigenous 18 year olds were attending school.'®

2.37 Children and young people from non-English speaking birthplaces appear to fare relatively well in
education in comparison with the broader Australian population. In 1991, 60% of young people aged 12 to
25 from non-English-speaking birthplaces were attending educational institutions, with half of these at
secondary schools.'”” Approximately, 36% of children from families headed by parent/s born in non-English
speaking countries were attending a non-government school in 1991.'"”® Young people from non-English
speaking backgrounds were less likely to leave school early, with only 7% leaving school at 15 years or
younger compared to 15% of the total population.'”

2.38 Children living in rural and remote areas are less likely than city children to complete Year 12. In 1994,
Year 12 completion rates for rural and remote students were 64% and 58% respectively, compared to 71%
for urban students.'"”

239 In 1992, 1.8% of all Australian students were identified as having a disability.'"" Of these,
approximately 29% were enrolled in special schools, 26% in special classes or units attached to primary and
secondary schools and 44% in mainstream primary and secondary classes.''> Most students with disabilities
(83%) were enrolled in government schools. Of the remainder, 13% were enrolled in Catholic schools and
4% in other independent schools.'” Students with disabilities constituted 2.1% and 1.1% of all schools
enrolments in the government and non-government sectors respectively.'™*



2.40 Young people with a handicap or disability are up to 38 times more likely to have a low educational
level.'"” In 1993, 82% of children with disabilities experienced schooling limitations.''® The most frequently
reported limitation related to difficulties experienced at school (80%), which included fitting-in socially or at
sport, and hearing and sight problems.'"’

Children in employment

2.41 In 1995, 59.3% of all 15 to 19 year olds in Australia were considered to be in the labour force.'"® Of
these young people, 32.2 % were working full time and 47% were in part-time employment.''® These rates
have changed significantly over the past 20 years. In 1975, although 58.7% of all 15 to 19 year olds were
employed that year, the large majority (73.7%) were working full time."** This change can be attributed to
the increasing number of young people remaining in full-time education at later ages.'”' These young people
are less able to work full-time and more likely to work either part-time or not at all. In June 1996, 30.8% of
students attending school full-time were also working.'*

Table 2.12 Most common occupations of 15 to 19 year-olds (1995)'#

Occupation % of total employed youth aged 15-19
Salesperson/personal service worker 43.2

Labourer or labour-related worker 27.8

Tradesperson 14.6

Clerk 8.7

Plant and machine operator etc 2.5

Para-professional 1.5

Professional 1.2

Manager/administrator 0.4

Total employed youth 586 600

2.42 In 1995, the main industry employing young people was wholesale and retail trade (34.4%%), followed
by recreation, personal and other services (13.6%), manufacturing (13%), finance, property and business
services (10.9%) and community services (10.7%).'** The average weekly earnings for young people aged 15
to 19 was $300 for those who were employed full-time.'** Part-time employment provided 15 to 19 year olds
with an average income of $95 per week.'®

2.43 Indigenous young people are slightly less likely to be employed than the general youth population.
Approximately 55% of all Indigenous 15 to 19 year olds were in the labour force in 1994.'*" Indigenous
young people living in capital cities (36%) or in rural area (35%) were more likely to be employed than those
in other urban centres (25%).'**

2.44 Children from non-English speaking backgrounds also do less well in employment than the general
population. In 1991, about one in three (32.3%) teenagers from non-English speaking backgrounds were
unemployed, though unemployment was experienced by 23.1% of all 15 to 19 year olds in the work force.'*’
In 1991 almost half (49.1%) the total population of 15 to 19 year olds and 54.8% of Indigenous teenagers
were not in the labour force."”* In comparison, 74.1% of teenagers from non-English speaking backgrounds
were not in the labour force.""'

Children'sinvolvement in legal processes at school
Introduction

2.45 Often the first occasion for children to become involved with or to appear to be at risk of involvement
with legal processes arises at school."** This involvement or risk of involvement may be evidenced by a
failure to attend school. Children may not attend school for a number of reasons. They may truant on certain
days or leave school altogether before completing their education.'*® They may face barriers to attending
school, such as cost, need to work or inadequate facilities."** They may be suspended or excluded from



participating in education due to their misbehaviour in school. Children in the last category, those suspended
or excluded from school, are formally involved in the education system's legal process.

Truancy

2.46 School attendance data across Australia generally are poor. Available data indicate that truancy rates
may vary from 8% to 19% between States and Territories.”> In NSW approximately 11 000 students are
estimated to truant from school on any given day."*

Disciplinary actions: suspension and exclusion from school

2.47 Data relating to suspensions, exclusions and expulsions in Australian schools also are limited, although
some States have made an effort to collect such data."”” For example, in NSW there were a total of 29 478
suspensions and 276 exclusions of public school students in 1995."*® The number of suspensions constituted
an increase of 17% over 1994,"° which in turn was a 50% increase from 1993.'"* Boys in Years 7 to 9
accounted for over 40% of all suspensions yet constituted only about 10% of government school students in
NSW."! Overall, boys made up 80% of secondary and 90% of primary school suspensions.'** Indigenous
students were also over-represented: they accounted for 12% of all suspensions despite forming only 3% of
the student population.'*

2.48 In Western Australia, 12 662 suspension notices were handed out and 55 students were expelled from
State schools in the 18 months from January 1996 to June 1997, with boys constituting the majority (80%) of
children suspended.'* In the Northern Territory, 1 164 students were suspended between 1992 and 1994.'*
In 1994, 1 137 students of compulsory school age were suspended in Tasmania.'*® In Queensland, from 200
to 1000 students are suspended each month.'*’” In 1994, of 872 students suspended with a recommendation
for exclusion in Queensland, nearly half were subsequently excluded.'*

Children and gover nment services
Introduction

2.49 Children may be the direct beneficiaries of many services offered by the government. In particular,
student recipients of income support and children who are unemployed or homeless are often extensively
involved in the legal processes surrounding application for and receipt of government assistance.

Unemployment and income support

2.50 In 1995-96, the full-time unemployment rate for young people aged 15 to 19 grew to 28.1%.'* This is
the highest rate of unemployment for any age group in Australia.

2.51 On 30 June 1996, there were approximately 34 200 young people receiving the Youth Training
Allowance (YTA), the main income support benefit for unemployed young people under the age of 18, and
an additional 2 000 young people under 18 continued to receive benefits under the Job Search Allowance.'*
In May 1996, unemployment benefits paid to young people under 18 represented 4% of all unemployment
payments made by the Department of Social Security (DSS)."”'

2.52 Young students also receive income support through educational assistance programs such as Austudy
or Abstudy. In some cases, this assistance is paid directly to the student, such as when the student qualifies
for the independent rates of these programs. In 1995-96, the Austudy program assisted 204 900 secondary
school students.'** Approximately 26 283 primary and secondary students benefited from Abstudy in 1994-
95.'3 Up to April 1997, Student Assistance Centres had processed student recipients of Austudy and
Abstudy for 1997 in the proportions indicated in the following table.

Table 2.13 Number of Austudy and Abstudy beneficiaries processed by Student Assistance
Centres by age, January to April 1997'**

| Program | under 16 yearsold | 16 yearsold |17 yearsold |




Austudy
Secondary 23952 62 203 31089
Tertiary/other 577 2 822 17 484
Abstudy
School 3914 2579 1 095
Tertiary/other 157 311 630

2.53 Another income support measure received by children and young people is the Special Benefit, the
benefit of last resort for people who have no other means of support and who do not qualify for other income
support measures. > In May 1996, there were 900 young people aged under 18 receiving the Special
Benefit.'*

Homel essness and assi sted accommodation

2.54 The extent of homelessness in Australia has been a contentious issue for many years. It is very difficult
to estimate the number of homeless children in Australia. However, most statistics indicate a significant
increase in youth homelessness since 1991."°7 Following a census of Australian secondary schools
Mackenzie and Chamberlain estimated that in May 1994 there were 21 000 homeless young people aged 12
to 18 living in Australia."”® Many homeless young people have significant dealings with legal processes,
particularly those processes associated with income support and housing assistance.

2.55 Statistics from DSS and the Department of Employment, Education, Training and Youth Affairs
(DEETYA) help paint a picture of Australia's homeless children and the extent to which they are involved in
legal processes. According to DSS, on 14 June 1996 there were 9 306 young people under the age of 18 who
were receiving payments at the homeless rate from various income support programs.'*’ Around 6% of these
recipients were identified as Indigenous young people and another 6% were identified as young people of
non-English speaking backgrounds'® In addition, from January to June 1996, it was estimated that 6 001
students under the age of 18 were receiving Austudy or Abstudy at the student homeless rate.'®" Estimates of
students receiving these benefits at the homeless rate in 1997 is presented below.

Table 2.14 Number of Austudy and Abstudy beneficiaries at homeless rates processed by
Student Assistance Centres by age, January to April 1997'%

Program under 16 yearsold 16 yearsold 17 yearsold
Austudy 814 1927 2374
Abstudy 66 131 109

Total 880 2 058 2 483

2.56 Another indication of homelessness or risk of homelessness among young people and children and the
extent to which these young people may be involved in legal processes is the number of young people
assisted by supported accommodation assistance programs (SAAP) across Australia. Young people aged 15
to 19 constitute the largest age group of SAAP clients: approximately 20% of all SAAP clients are young
people in this age group.'®® From July to December 1996, housing and accommodation assistance was
required in 230 cases where the client was under age 15 (72.1% of all cases in this age group) and in 5 591
cases where the client was aged 15 to 19 (79.1% of all cases in this age group).'®* Other assistance provided
by SAAP to young people in these age groups were general support and advocacy (65.2% of cases with a
client under 15 years old and 69.5% of cases with a client aged 15 to 19) and financial or employment
assistance (21.3% and 36.5% respectively).'®

2.57 Across Australia, 11.5% of all SAAP cases with a young person as a client involved Indigenous young
people and 6.3% involved young people from non-English speaking backgrounds.'®® Other statistics also
indicate that Indigenous young people may be over-represented among homeless children. In 1992, over half
of the street children in Perth were estimated to be Aboriginal — some as young as 8 or 9 years of age.'” In
Adelaide, one outreach service reported that on a weekend night 70% of young people without
accommodation were Aboriginal.'®®



Children'sinvolvement in care and protection systems
I ntroduction

2.58 Children involved in care and protection systems may have some of the most extensive dealings with
legal processes. These processes include the investigation of suspected abuse and neglect, involvement in
courts and continued dealings with various aspects of the system after the court processes are finished.

Reporting and investigation of child abuse and neglect

2.59 For the purposes of national data collection, an abused or neglected child is defined as a child who has
been, is being or is likely to be subject to sexual, emotional or physical actions or inactions that resulted in or
are likely to result in significant harm or injury to the child. The person believed to be responsible for the
action/inaction must be someone with responsibility for caring for the child, such as a parent or guardian.'®
The States and Territories have primary responsibility for the investigation of suspected cases of child abuse
and neglect and are responsible for taking appropriate action in these cases. There are significant differences
in legislation, terminology, procedures and processes among the States and Territories.'”*

2.60 During 1995-96, 91 734 cases of suspected child abuse and neglect, involving 71 766 individual
children, were reported to State and Territory welfare departments.'”’ 67 816 (74%) of these notifications
were investigated, 12 649 (14%) were dealt with by other means and 11 269 (12%) were not investigated at
all.'”? Of the cases of child abuse and neglect investigated, 61 383 (91%) were finalised during 1995-96 and
29 833 (49%) of these were substantiated.'”® These substantiated cases involved 25 558 children.'”* A further
1 748 children (2 372 cases) were allocated to the 'child at risk' category in those jurisdictions that have this
category.'” The rates at which children are subject to notification, investigation and substantiation vary
considerably between States and Territories.

Table 2.15 1995-96 rates at which children aged 0 to 16 wer e subject to notification,
investigation and substantiation by State/Territory, per 1000 children in therelevant

population'”
State/Territory Notifications Finalised investigations Substantiations
NSW 15.8 13.8 8.1
Victoria 22.0 11.9 6.0
Queensland 14.4 10.4 4.0
Western Australia 7.2 5.3 2.2
South Australia 18.0 14.4 6.0
Tasmania 18.6 8.9 1.8
ACT 14.9 11.1 4.9
Northern Territory 8.7 8.4 4.4
Australia 16.3 11.6 5.8

2.61 As the above table shows, in 1995-96 Victoria and Tasmania had the highest proportion of children
subject to notification while the Northern Territory and Western Australia had the lowest. The substantiation
rate was highest for children in NSW and the lowest for Tasmanian children. This variation may be
explained to some extent by mandatory reporting requirements or differing policies about what constitutes an
investigation or a substantiation.'”’

2.62 Further analysis of the overall substantiation rate figures reveals that the highest numbers of
substantiated reports of abuse or neglect involved children under the age of 1 (2 355), followed by those
involving children aged 14 and 13 (2 270 and 2 144 respectively).'”® Of all substantiated reports, 53% or 15
811 substantiated cases concerned girls.'”



2.63 Indigenous children are over-represented in all stages of reporting and investigation of suspected child
abuse and neglect across Australia. Rates of substantiation for Indigenous children vary widely between
States and Territories.

Table 2.16 1995-96 rates at which Indigenous and non-Indigenous children aged 0to 16 were
subject to notification, investigation and substantiation by State/Territory, per 1000 children
in therelevant population'®’

State/Territory Notifications Finalised investigations Substantiations
Indigenous  Other Indigenous  Other Indigenous  Other

NSW 55.1 14.8 48.3 12.9 30.1 7.5
Victoria 89.9 21.4 61.1 11.5 32.0 5.8
Queensland 42.4 13.1 34.2 9.3 15.1 3.5
Western Australia 27.5 6.2 21.9 4.5 9.3 1.8
South Australia 61.8 16.9 51.0 13.5 24.7 5.6
Tasmania 27.1 18.3 11.6 8.8 2.6 1.8
ACT 104.5 13.9 84.7 10.3 47.6 4.4
Northern Territory 10.0 7.9 9.8 7.6 5.6 3.6
Australia 42.3 15.5 34.4 10.9 18.0 5.4

2.64 As the above table shows, 42.3 out of every 1000 Indigenous children in Australia were involved in
notifications of suspected child abuse and neglect and 18 out of every 1000 Indigenous children were
involved in substantiated abuse and neglect cases. By comparison, only 5.4 out of every 1000 non-
Indigenous children were subjects of substantiated reports. The ACT and Victoria had the highest
substantiation rates for Indigenous children, while Tasmania and the Northern Territory had the lowest.

Children under care and protection orders

2.65 Once child abuse or neglect has been substantiated, the welfare department has a number of options,
including bringing the matter to court and seeking a care and protection order.'®' Only a small proportion of
children in substantiated cases become subjects of care and protection orders. In 1995-96, of the more than
25 500 children subjects of substantiated abuse and neglect allegations in Australia, 4 123 were placed on
new care and protection orders.'®

2.66 On 30 June 1996, there were 13 241 children under care and protection orders in Australia,' with
around 10 500 children in supported alternative care placements, such as foster care or residential care, as the
result of a care and protection order.'® Children can also be placed in alternative care voluntarily. Overall
there were 13 979 children in supported alternative care placements on 30 June 1996 and during the 1995-96
year around 20 000 children were in at least one such placement.'®’

2.67 Most children placed in alternative care are placed in a home-based setting. On 30 June 1996 , 12 162
children (87% of all children in supported alternative care placements) were in a home-based setting and 1
817 (13%) were in a facility setting.'® Of the children in home-based settings, 6 500 (54%) were in foster
homes alr§(71 294 (2%) were in group homes, with the rest most likely placed with their own extended
families.

2.68 Indigenous children are substantially over-represented in care and protection placements. Although only
two out of every 1000 non-Indigenous children in Australia were in a supported alternative care placement
on 30 June 1996, approximately 20 out of every 1000 Indigenous children were in such a placement.'®
Overall, 19% of all children in alternative placements were Indigenous even though Indigenous children
constituted only 3.5% of Australia's child population.'®



Children'srepresentation in care and protection proceedings

2.69 Children whose care and protection matters are brought to court may or may not actually participate in
the court's processes. One indication of the number of children who participate and are heard in this process
is the number of children who are actually represented by a legal practitioner in these proceedings. While not
all jurisdictions require that children in this situation will be legally represented, and while not all children's
legal representatives act on the instructions of their child clients (or even meet with them, in some
jurisdictions), statistics provided by the Legal Aid Commissions in many jurisdictions regarding their
representation of children in care and protection proceedings provides an indication of the number of
children who may be involved in this care and protection litigation process.

Table 2.17 Grants of legal aid to children for care and protection proceedings, 1996-97'*°
State/Territory Total number of grants| Comments

Western Australia 72 70 of these matters were handled by in-house legal
practitioners

Tasmania not available Anecdotal evidence suggests that only a very small

percentage of children are represented. Legal Aid grants
are mostly for parents in these proceedings.

South Australia 329 82.7% of these matters were handled by in-house legal
practitioners and 17.3% by private practitioners.
Representation was offered to all children subject to care
and protection proceedings and was declined in only 2
instances by young people aged 16.

ACT 219 60% of these matters were handled by in-house legal
practitioners and 40% by private practitioners. These
grants represent 100% of children subject to care and
protection proceedings in the ACT.

Queensland 1 There is no automatic right to representation in these
matters, so Legal Aid only becomes involved at the
request of a party

Victoria 1452 57.4% of these matters were handled by in-house legal
practitioners and 42.6% by private practitioners

Northern Territory 2 The Department for Health and Community Services
provides the 'child representative' in care and protection
matters. Therefore it is unusual for legal aid grants to be
made for these purposes.

Children and the Family Court

2.70 About 1% of children can expect to have their parents divorce for each year of life: that is, about 5% of
5 year olds, 10% of 10 year olds and 15% of 15 year olds.””' In 1993, the last year for which information is
available on children's involvement in divorce, there were 48 363 divorces granted by the Family Court.'*
Approximately 25 461 (52.6%) of these involved 48 106 children.'”> Roughly 10 of every 1000 children
aged under 18 were involved in a divorce in 1993."* The proportion of divorces involving children varies
between States and Territories. In 1994-95, NSW had the lowest proportion (50.6%) of divorces involving
children, and Tasmania the highest (61.7%).""

2.71 Based on the Inquiry's research, including reviews of the Family Court of Australia's Annual Reports
and of other statistics reported by the Family Court to the Inquiry, it seems that a large number of these
children are involved in Family Court proceedings. However, as court statistics are mostly kept for the
purpose of management, they do not always present the whole picture of children's participation in family
law matters.



2.72 In 1995-96, of the 67 557 files opened in the Family Court, 12 595 (18.6%) were cases where orders for
guardianship or custody of children were being sought, and in a further 13 814 cases (20.4%) orders were
being sought relating to access.'”® Only 748 cases (1%) concerned applications for child maintenance."’
Most cases in the Family Court involving children's issues are resolved without the need for a hearing: only 3
644 contested cases were finalised by Family Courts during 1995-96, of which 1 496 cases involved
guardianship or custody issues and 1 568 concerned access and 216 concerned child maintenance.'*® Of the 3
354 cases resolved through conciliation conferences in 1995-96," 1 286 involved issues relating solely to
children and 782 concerned issues relating to both children and financial matters.*”’

2.73 Whether a matter involving children's issues is contested or settled, children themselves are not
necessarily involved in the Family Court's legal processes. However, many of these trials and settlement
procedures do in fact include children as participants. Children's views are often heard in Family Court
proceedings through Family Reports. From 1 July 1995 to 30 April 1996, 2 858 Family Reports were ordered
by the Family Court of Australia.””" During 1995-96, Family Court counsellors opened 1 529 'interventions'
and conducted 6 573 interviews in preparing Family Reports.””> Another indication of the extent of children's
involvement in contested and non-contested Family Court proceedings is the number of orders made for the
appointment of a child's representative. From 1 July 1995 to 30 April 1996, 4 528 orders were made by the
Family Court of Australia that a child by separately represented.””®> This was 290 more than in the entire
1994-95 year.””* Overall, the number of representatives ordered in Family Law proceedings has been on the
increase for a number of years. Statistics provided by legal aid commissions in many jurisdictions regarding
their funding of representatives for children in Family Court proceedings provides an indication of the
number of children who participate in this process.

Table2.18 Grantsof legal aid to children for separate representation in family law
proceedings, 1996-97*"

State/Territory || Total number of grants | Comments

Western 160 40.0% of these matters were handled by in-house legal

Australia practitioners and 60.0% by private practitioners

Tasmania 86 no comments

South Australia || 399 56.1% of these matters were handled by in-house legal
practitioners and 43.9% by private practitioners

ACT 82 36.6 of these matters were handled by in-house legal
practitioners and 63.4 by private practitioners

Queensland 509 44.2% of these matters were handled by in-house legal
practitioners and 55.8% by private practitioners

Victoria 1 486 17.6% of these matters were handled by in-house legal
practitioners and 82.4% by private practitioners

Northern 26 no comments

Territory

2.74 A large number of family law matters are heard not in the Family Court of Australia but in State and
Territory magistrates' courts. Children may be involved in these matters as well. Most States and Territories
do not keep statistics regarding the number of family law matters that are handled in their magistrates courts.
Victorian figures give a limited indication of the extent of children's involvement in these matters. In 1995-
96, a total of 3 975 family law matters were disposed of by the Victorian Magistrates' Court.”®

Juvenilejustice systems
I ntroduction
2.75 The Australian Institute of Criminology (AIC) has identified a number of deficits in the collection of

statistics on juvenile offenders by some States and Territories. In particular, basic information on the
numbers of arrests by age and gender is not available in all Australian jurisdictions and comparison between



jurisdictions is made difficult by varying definitions, laws and mechanisms for identifying and processing
children in the juvenile justice system.*"’

2.76 The Inquiry also had considerable difficulty gathering statistics that present a national picture of
children's involvement in juvenile justice processes. The statistics presented in this section are drawn mostly
from compilations by the AIC. Where possible this information is supplemented by statistics from different
annual reports or other documents prepared by various State and Territory children's courts,””® DPPs, family
services departments, and crime research bodies, including statistics provided specifically to the Inquiry by
these agencies. All statistics should be interpreted with caution, however, in consideration of the different
collection techniques, laws and legal definitions.

I nvolvement with police

2.77 Children's first contact with the formal juvenile justice system often occurs when they are arrested,
summonsed or have other contact with police as a person suspected or accused of a crime. Most States and
Territories provide some, although differently defined, statistics on children's involvement at this entry point
into the juvenile justice system.””” Differing definitions of 'police involvement' mean that these statistics do
not accurately represent the numbers of children actually involved with police due to juvenile crime
allegations. The figures are not strictly comparable across jurisdictions although they can provide an
indication of the numbers of children involved with police.

2.78 In Victoria, in 1995-96, 20 137 children aged 10 to 16 were 'processed' by police as offenders in
property crimes and 1 947 were 'processed' as offenders in violent crimes.”'® In Queensland approximately
13 422 children aged 10 to 16 were 'associated with cleared property crimes' in 1995-96 and 1 371 were
'associated with cleared violent crimes'.”'' South Australia included only those children 'recorded' by police
in its police involvement statistics. In 1995-96, 6 632 children aged 10 to 17 were recorded in property
offences and 1 148 were recorded in violent offences.”'> Western Australia included in its police involvement
statistics all children aged 10 to 17 who were arrested, summonsed and cautioned. In 1995-96, 11 355
children were dealt with in these ways for property crimes and 1 141 children were dealt with for violent
crimes.”"® In the Northern Territory, the numbers of children aged 10 to 16 'arrested' by police in 1995-96
were 1 124 for property crimes and 138 for violent crimes.”"* In the ACT, police involvement was reported
as 'arrest details'. In 1995-96, 409 children aged 8 to 17 were recorded in 'arrest details' for property crimes
and 132 were recorded for violent crimes.*"

2.79 Statistics regarding children's involvement with the Australian Federal Police (AFP) were provided to
the Inquiry for 1994-95: 30 alleged offenders were identified as juveniles in 'AFP incidents' that year.*"°

Diversionary processes

2.80 Children's involvement with police may not be limited to investigation, formal summons or arrest.
Many children's involvement with police results in a police caution rather than further involvement in the
juvenile justice system. Cautioning schemes can be informal and at the discretion of individual police, or
formal and connected with formal diversionary processes. The number of informal cautions or warnings
issued to children is very hard to estimate because the nature of the caution or warning might mean that no
record is kept of the encounter between the child and the police. Some jurisdictions are beginning to keep
statistics about the numbers of informal and/or formal cautions issued, along with statistics about other
diversionary schemes such as family group conferencing.”'” Again, the variations in these schemes make it
difficult to compare statistics documenting diversionary outcomes for children and not all jurisdictions keep
such statistics.

2.81 Queensland counted 15 681 cautions issued to children in accordance with formal cautioning
procedures in 1995-96.*'® In South Australia, out of 14 138 cases recorded by police as involving suspected
juvenile offenders in 1995-96, approx-imately 3 161 were dealt with by way of informal police caution, 2
511 by a formal police caution and 1 180 by referral to a family conference.”’” Western Australian police
issued 8 268 cautions to 7 021 children in 1995.*° There are no data regarding children's participation in
diversionary programs in Victoria, although it is estimated that approximately 9 000 children receive police
cautions annually.””' Of the 30 children dealt with by the AFP in 1994-95, only 12 were arrested or
summonsed.**



2.82 Routine data comparing the cultural backgrounds or ethnicity of young people given informal or formal
cautions are often unavailable. However, the available evidence shows that Indigenous children do not
benefit from cautions to the same extent as non-Indigenous children. A study of 14 987 cautions issued in
Western Australia between August 1991 and December 1994 showed that only one third of all Indigenous
children formally processed by police received a caution compared to two thirds of all non-Indigenous
children. These Indigenous children received only 12.3% of all cautions issued despite making up about 69%
of all charges.”” In Victoria, Indigenous children were significantly less likely to receive a police caution
than non-Indigenous children in 1995-96 (11.3% compared to 35.6%).** In South Australia, only 17% of
Indigenous youth matters ended with a police caution compared to 36% of non-Indigenous youth matters and
Indigenous children accounted for only 6% of all cautions.””> In the absence of concrete date from other
jurisdictiozrgg, anecdotal evidence indicates that this pattern is repeated for Indigenous children throughout
Australia.

2.83 Evidence regarding family group conferencing diversionary schemes also indicates that Indigenous
children are not proportionally represented in these systems. For example, in South Australia only 11% of
referrals by police to diversionary conferences involve Indigenous children, although they constitute 17% of
all referrals to court.””’ In addition, 36% of the Indigenous children involved with South Australian police are
referred to court without the benefit of either conferences or cautions, compared to only 19% of non-
Indigenous children.*®

I nitiating court processes

2.84 When police decide to bring a child to court, they can proceed by way of arrest or court attendance
notice. The rate at which police use these mechanisms differs in each jurisdiction. For example in
Queensland and NSW, approximately two thirds of all children brought before children's courts are brought
by way of arrest and only one third are brought by way of summons.*” In contrast, in South Australia only
25% of children before the courts had been arrested in 1994-95 %

2.85 Indigenous children are more likely to be arrested than summonsed when they are formally processed
by police. In Western Australia, for example, Indigenous people of all ages were less likely to be summonsed
(12.7% compared to 27.5% for non-Indigenous people).””' In South Australia, although only 25% of all
children before the courts had been arrested, this figure was 41% for Indigenous children.** In the Northern
Territory, Indigenous children comprised 70% of all children arrested and only 53% of all children
summonsed.”** In addition, in its national survey of youth in police custody, the AIC found that Indigenous
and non-Indigenous children were held in police custody at different rates.

Table 2.19 Number and percentage of children aged 10 to 17 held in police custody as at
August 1995, by State/Territory**

State/Territory I ndigenous children Non-Indigenous children Total
No % No % No %

NSW 108 36 192 64 300 100
Vic 16 7 209 93 225 100
Qld 176 42 245 58 421 100
WA 228 61 146 39 374 100
SA 123 39 196 61 319 100
Tas 3 9 31 91 34 100
NT 45 69 20 31 65 100
ACT 5 33 10 67 15 100
Australia 704 40 1049 60 1753 100

2.86 These figures show that Indigenous children are 26 times more likely to be held in police custody than
non-Indigenous children.”®” This indicates that these children may have been arrested in far greater numbers
than non-Indigenous children, as arrest and subsequent bail determination is generally the only way in which
a young person alleged to have committed a crime can be held in police custody.**



Court involvement

2.87 Most jurisdictions keep some statistics on the numbers of criminal matters heard in children's courts. As
children may be charged with more than one offence in a single case, many jurisdictions keep statistics
regarding the 'most serious offence charged' for each case, rather than the total number of charges. However,
this does not present an accurate picture of the numbers of children and young people who are formally
involved with juvenile justice systems at the court level. In particular, many juvenile justice matters are
heard by magistrates sitting as children's courts rather than a specialist children's court, and most
jurisdictions exclude these matters from their statistics. In addition, some children's matters are heard in
district courts or a Supreme Court, and these too are often excluded from published data. Again, because of
differing definitions, legal schemes and laws across jurisdictions, statistics regarding children's involvement
with courts should be viewed and compared with caution.

2.88 Commonwealth. In the federal jurisdiction, 21 children were prosecuted in children's courts by the
Commonwealth DPP on 45 separate charges during 1994-95.%7 Five children pleaded not guilty to one or
more of the charges against them, and were tried on the issue. Of the remaining children, two had their pleas
taken ex parte (most likely because they did not appear) and the charges against them proved, one had the
case against him or her withdrawn and a warrant issued and the remaining 14 pleaded guilty to one or more
of the charges against them.”**

2.89 Queensland. Queensland keeps statistics on the numbers of children involved in criminal proceedings
in all its courts. In 1995-96, 6 694 juvenile defendants were charged with 16 413 offences in Queensland
courts.”® Of the 16 413 separate charges the most common were theft, breaking and entering (8 499
charges), 'other' offences such as drug possession and use, drunkenness, offensive behaviour and trespassing
(2 996 charges), assaults (1 559 charges), property damage (1 470 charges) and driving, traffic and related
offences (1 243 charges).”*’

Table 2.20 Number of children involved in criminal cases dealt with by Queensland courts™!

Outcome M agistrates Children's Court of District and Supreme
courts Queensland Courts
Discharged 1111 (20%) 17 (5.6%) 141 (16.6%)
Convicted of at least one 4 430 (80%) 288 (94.4%) 707 (83.4%)
offence’'
Total finalised’ 5541 305 848
1. whether the children involved in any of these courts were convicted after guilty pleas or trial was not reported
2. an additional 1 092 children were committed by magistrates courts to higher courts for sentencing or trial

2.90 Queensland also provided unpublished statistics regarding individual characteristics of young people
appearing before its courts for 1994-95. Of the 3 652 individual children who appeared before courts from 1
July 1994 to 30 June 1995, 892 (24%) were identified as Indigenous and 55 (1.5%) were identified as having
a non-English speaking background.”** In addition, 1 097 individual children (30%) were identified as
having their usual place of residence in a rural or remote area.”*’ In 1995-96, approximately 83.7% of the
children involved in the courts were male. Approximately 22.9% of the children were aged 15, 34.5% were
16 and 20% were 17 or older.***

2.91 Queensland Legal Aid provided some statistics regarding the number of children represented in criminal
proceedings. In 1996-97, 2 268 criminal law grants of aid were made to children aged less than 17 years old.
Approximately 45% of these matters were handled by in-house legal practitioners and 55% by private
practitioners. Most of the 82 applications for legal aid that were refused failed on merit grounds, for example
where the applicant was involved in summary proceedings in the magistrate's court with a fine or community
service order the most likely outcome.**

2.92 NSW. NSW keeps statistics on the numbers of criminal cases handled by children's courts and
magistrates' courts sitting as children's courts, certain characteristics of the alleged juvenile offenders, the
types of offences and the outcomes for these matters. In 1995-96, there were a total of 14 759 criminal cases



handled by the children's courts in NSW, 12 210 involving boys and 2 549 involving girls.*** The most
serious offence charged in these cases was most commonly a theft offence (charged in 45.4% of all cases)
followed by 'violent' offences (24.5%).2"

Table 2.21 Number of criminal casesinvolving children handled by NSW children's courts™

Outcome Number of cases
Discharged/dismissed’ 5097 (34.5%)
Other” 9 662 (65.5%)
Total finalised 14 759
1. includes charges withdrawn or not proved as well as those in which the case was dismissed after the charges were proved
2. includes those outcomes involving a sentence, as well as 22 committals to higher courts.

2.93 In 10 570 cases (71.6%) the outcome was reached after a guilty plea by the child.**’ The New South
Wales children's court database does not report on the results of cases committed to higher courts or the
numbers of children actually involved in criminal matters before those courts. It also does not identify the
cultural or ethnic background of the children appearing in the court.””® NSW Legal Aid did not supply
information to the Inquiry on the numbers of children represented in these proceedings.

2.94 Victoria. The last year for which statistics are available regarding the number of children involved in
the children's court as alleged offenders is 1995. In that year, 5 932 boys and 1 209 girls were charged with
offences in the children's court.”®' Approximately 36% of all children charged were aged 16, 23% were aged
17 and 22% were aged 15.%>

Table 2.22 Number of children involved in criminal cases dealt with by Victorian children's
courts™

Outcome Number of children
Dismissed, withdrawn or struck out 622 (9.7%)
Convicted of at least one offence 6519 (91.3%

Total finalised 7 141

2.95 Approximately 6 702 children had at least one charge proved against them (although some of these
children subsequently had their case dismissed without a conviction) and the 'most serious proved offence' in
these cases was most often a property offence, such as theft, burglary and property damage (47% of all
proved offences) followed by offences against good order, such as violations of traffic or public
transportation regulations, drug or alcohol offences and disorderly conduct (44%). Only 9% of cases had an
offence against the person, such as sexual offences and assaults, as the most serious proved offence.”*

2.96 In 1996-97, Victorian Legal Aid provided 8 939 duty lawyer services in the children's court and funded
an unspecified number of duty lawyer services by private practitioners in rural areas when magistrates' courts
sat as children's courts. It also granted additional funding for representation in 3 772 criminal matters where
the applicant was a child.*>

2.97 Western Australia. 4 156 individual children were dealt with by Western Australian children's courts
during 1995, the latest year for which statistics are available.”® Overall, children before the children's court
were charged with a total of 16 232 offences, an average of 3.9 offences for each child.”’ The most serious
offence charged against children in both the children's courts and the Children's (Suspended Proceedings)
Panel”® was most often break and enter (charged in 1 880 cases), followed by driving and motor vehicle
offences (usually driving without a licence or under suspension — 1 179 cases), offences against the person
(685), good order offences (516), drug offences (mostly use or possession — 303 cases) and damage
offences (189).”° The large majority of children appearing in the children's court were boys ( 76.5%) and
15.8% were Indigenous children.”®



Table 2.23 Number of children involved in criminal casesdealt with by Western Australian
children's courts™"

Outcome Number of children
Dismissed or referred to Children's (Suspended Proceedings) Panel 1343 (32.3%)
Convicted of at least one offence’ 2 813 (67.7%)
Total finalised 4156

1. whether these children were convicted after guilty pleas or trial was not reported.

2.98 Legal Aid of Western Australia reported that it funded 640 requests for representation by children in
criminal matters in 1996-97, 600 of which were handled in-house. An additional 2 184 grants were made for
the provision of duty lawyer services by private practitioners.*®*

2.99 South Australia. There were 3 856 finalised appearances before South Australian children's courts in
1995-96.>%

Table 2.24 Number of criminal casesinvolving children handled by South Australian
children's courts™*

Outcome Number of cases
Acquitted 586 (15%)
Convicted of at least one offence’ 3 270(85%)

Total finalised 3 856

1. whether these children were convicted after guilty pleas or trial was not reported.

The outcomes for the 3 270 proved cases were 'proved but not convicted' (49.1% of all proved cases) or
'proved and convicted' (50.1%). The most serious offences proved in cases where at least one offence was
proved included offences against good order (511 cases), driving offences (500 cases), 'other' larceny (368
cases), burglary, break and enter (363 cases) and larceny or illegal use of a motor vehicle (321 cases).”®

2.100 The great majority of children involved in 'proved' cases were boys (85.6% of all proved cases) and
most were aged 17 (38.4%), 16 (27.3%) or 15 (15.9%).*® More than 13% of all proved cases involved
Indigenous children. In addition, the younger the child the more likely it was that the child was Indigenous:
for example, 25% of 14 year olds, 27% of 13 year olds, 31% of 12 year olds and 50% of 11 year olds in
proved cases were Indigenous children.”®’

2.101 In 1996-97, approximately 1 517 grants of legal aid were made to children for representation in
criminal matters, 936 of which were handled in-house. Children were also assisted by a duty solicitor on 1
508 occasions in the same year. These services provide some manner of legal representation to an estimated
85-90% of all children appearing in the children's court.**®

2.102 Tasmania. In Tasmania, 2 096 charges were laid against juveniles in 1995-96, although it is unclear
whether this figure corresponds to the total number of charges or the total number of children charged.”® The
Tasmanian Legal Aid Commission reported that, in 1996-97, 478 grants of legal aid were made to children
for representation in criminal matters. This number is said to represent a very small proportion of all young
people with criminal matters before the courts.”””

2.103 ACT. During the 1996 calendar year, 538 children appeared before the ACT children's court, 77% of
whom were boys and 23% girls.””' The outcomes of these cases were not reported. The large majority of the
children (80%) were aged 16-18 and 8% were Indigenous children. The most common offences charged
were theft (123 children charged), public order/good order offences (105 children charged), acts intending to
cause injury (80 children charged) and burglary (67 children charged).””” Children also appeared in the
ACT's higher courts. From January 1993 to August 1996 there were 21 matters in the Supreme Court's
criminal jurisdiction where the accused was a child.””



2.104 In 1996-97, the ACT Legal Aid Office represented 274 children in criminal matters and granted an
additional 155 applications for funding of representation by private practitioners. It also provided all duty
lawyer services for bail applications and mentions. It estimates that its services provided representation for
approximately 80-90% of all children charged in the children's court.”™

2.105 Northern Territory. In 1995-96 there were 1 124 cases initiated in magistrates' courts sitting as a
children's court.’” In 1996-97, the Northern Territory Legal Aid Commission granted funding for 314
juvenile justice matters. In addition, 262 duty lawyer services were provided during that year. All juvenile
justice matters handled by legal aid were handled in-house.””® The percentage of children who are
unrepresented when involved in juvenile justice matters in the Northern Territory is unknown.>”’

Sentencing

2.106 Sentences in most jurisdictions can include fines, community service, probation and other supervision
and detention. A child with more than one proved offence in any given case could receive more than one
penalty or sentence in most jurisdiction. Some jurisdictions therefore report the 'most serious penalty' rather
than the total number of penalties given in any one case when reporting sentencing statistics.

2.107 Queensland. The most serious outcomes for the 4 430 children convicted of at least one offence in
magistrates' courts included no penalty (1 170 cases), probation (895), good behaviour orders (755),
community service orders (736), fines (426) and detention (206).””® The most serious outcomes for the 288
children convicted of at least one offence in the Children's Court of Queensland included probation (87),
followed by community service orders (79), detention (63), no penalty (21), and good behaviour orders
(23).2” For the 707 children convicted of at least one offence in higher courts the most serious outcomes
incluggd probation (254), community service orders (241), detention (158) and good behaviour orders
(32).

2.108 On 30 June 1996, the Department of Families, Youth and Community Care was supervising 1 582
children on juvenile justice orders, including 506 community service orders, 110 detention orders, 53
immediate release orders, 23 fixed release orders, 1 309 orders of probation and 6 'other' orders.”®!

2.109 NSW. In 1995-96, the most serious outcomes for the 9 662 matters not otherwise dismissed by NSW
children's courts included recognisances without supervision (2 108), fines (2 200), supervised probation (1
119), detention (1 018), community service orders (922), recognisances with supervision (678), unsupervised
probation (656), fines with recognisances (5) and 956 other 'proved' outcome orders (including committal to
higher court, disqualification from driving, drug programs, and compensation).”**

2.110 Victoria. In 1995, the most serious outcome for the 6 702 children who had at least one charge proved
against them in Victoria's children's courts were most commonly: fines (2 239), good behaviour bonds (1
799), dismissals with an undertaking (1 042), probation (780), youth supervision orders (343), dismissals
without any penalty or conviction (255), detention in a Youth Training Centre (149), youth attendance orders
(83) and detention in a Youth Residential Centre (12).*?

2.111 In 1995-96, children's courts made 119 sentences of detention to be served in Youth Training Centres
and 15 sentences to be served in Youth Residential Centres. Adult courts made 343 orders of detention to be
served in Youth Training Centres.”** In addition, new admissions to juvenile justice services that year (that
is, children sentenced to these services) included 268 children sentenced to Youth Training Centres, 12
children sentenced to Youth Residential Centres, 723 children on probation, 85 children on youth attendance
orders, 133 children on parole and 307 children on youth supervision orders.”

2.112 On 30 June 1996 in Victoria, there were 110 children and young people in Youth Training Centres, 5
in Youth Residential Centres, 623 on probation, 63 on youth attendance orders, 47 on parole and 219 on
youth supervision orders.”*

2.113 Western Australia. In its latest statistics, those for 1995, Western Australia reported the sentencing
outcomes both for children convicted by the children's court and those referred to Children's (Suspended
Proceedings) Panels. These proceedings together handled a total of 2 447 children.”®” The most common
outcome was dismissal (2 107 children), which included referral by a court to the Juvenile Justice Team,



admission to the offence before the children's panel and court orders of dismissal or dismissal subject to
parental scrutiny or administered punishment.”*® All other penalties imposed by the children's court were
most commonly non-custodial penalties such as probation, community service orders, good behaviour bonds
and suspended sentences (1 173), 'other' penalties such as suspension of licence, compensation and
restitution (278), detention (243) and fines (234).*%

2.114 South Australia. The 4 445 penalties for the 3 270 cases in which at least one charge was proved in
1995-96 included 1 332 fines, 545 orders of detention or suspended detention, 497 licence disqualifications,
480 community service orders, 478 orders of 'obligations', 380 discharges without penalty and 371 orders for
compensation.””’

2.115 Tasmania. There were 267 children subject to supervision and other orders in 1995-96.%"

2.116 ACT. Approximately 44% of the 538 children who appeared in the children's court in 1995-96 were
subsequently referred to the Youth Justice Service under court orders requiring supervision.””> The
supervision orders issued included 78 orders requiring attendance at an attendance centre (equivalent to an
order of community service), 135 orders of probation with supervision and 23 orders of committal
(detention).*”

Children in detention

2.117 Children may be held in custody in juvenile detention centres because they are on remand or because
they are sentenced to detention on conviction of an offence.””* On 30 June 1996, the AIC counted 782
children aged 10 to 17 in juvenile detention centres Australia-wide.”” These figures under-report the actual
number of children in detention on that date, as they do not include children being held in police custody,
any children in adult detention centres or prisons and children who are being held in facilities not identified
as 'detention’ centres.

Table 2.25 Number of children aged 10 to 17 in juvenile detention centres, on 30 June 1996°%°

Age NSW Vic Qld WA SA Tas NT ACT Aust
10-11 0 0 0 1 0 0 0 0 1

12 5 0 0 0 1 1 0 0 7

13 11 1 6 2 5 3 0 0 28
14 29 6 17 6 6 5 2 0 71
15 75 13 38 19 14 10 1 1 171
16 93 16 52 43 21 4 9 1 239
17 127 34 24 35 36 3 1 5 265
Total 340 70 137 106 83 26 13 7 782

2.118 The majority of these children (62.2%) appear to have been sentenced to detention rather than
remanded.”” Boys are over-represented in these detention statistics, with 94% of all young people in juvenile
detention centres being male.””® Indigenous children are also over-represented in juvenile detention centres in
every jurisdiction. On 30 June 1996, Indigenous children were 21.3 times more likely to be in detention
centres than non-Indigenous children Australia-wide, with the over-representation ratio as high as 41.1 in
Queensland and 31.6 in Western Australia.””’

2.119 Some jurisdictions provide additional statistics that are not reported on a national basis. For example,
NSW reported that there were 456 people in its juvenile detention centres in June 1996 (it included young
people over the age of 17 in these statistics).* The cultural backgrounds of these children were recorded as
Indigenous in 29% of cases and non-English speaking background in 26%.%"'

2.120 In Tasmania and Victoria, most children in detention centres during 1995-96 appear to have been on
remand rather than detention orders. There were 179 new admissions that year to Ashley Youth Detention
Centre in Tasmania, 71% of which were on remand.’”* In Victoria, new admissions to juvenile justice
services during 1995-96 included 268 children sentenced to Youth Training Centres compared to 397



children on remand in these facilities, and 12 children sentenced to Youth Residential Centres compared to
197 on remand in these facilities.*”

2.121 South Australia reported that, of the 1 522 children admitted to its two 'secure care' juvenile detention
facilities during 1995-96, 21% were identified as Indigenous.”® Only 212 of the admissions were based on
detention orders, while 437 children were on remand, 229 were returned on first instance warrants, 434 were
on police custody and 202 were on default warrants.**

Children as witnesses, applicants and participants in State and Territory legal
processes

Children aswitnesses

2.122 There are no national statistics on the number of children who appear as witnesses in legal
proceedings. These statistics are rarely kept by individual courts and tribunals or by other relevant
government agencies. The Inquiry conducted extensive research and requested information on child
witnesses from courts, tribunals, DPPs, Legal Aid Commissions, welfare departments and other agencies that
may have access to this information to develop a picture of child witnesses in Australia. While the results of
this research do not provide a comprehensive account of the numbers of children involved in legal processes
as witnesses, they can give an indication of the extent of children's involvement.

2.123 Queensland. In Queensland, children rarely give evidence before the Supreme Court in criminal or
civil proceedings.’®® However, between 1 February 1994 and 1 January 1997, 1 216 children gave evidence
in criminal proceedings involving sexual assault charges, presumably in district or magistrates' courts.’”’
These figures do not include criminal matters involving other offences, civil proceedings or care and
protection proceedings,’® and therefore the total number of child witnesses in Queensland is probably much
higher.

2.124 NSW. In NSW, police received reports regarding 2 143 alleged victims of child sexual assault in 1995.
A total of 501 alleged offenders were charged in court with respect to offences against 630 child victims.*”
Of the alleged offenders, 94 pleaded guilty in the magistrates' court and 407 were committed for trial.*'® As
62 alleged offenders were 'no billed' before trial, and 153 pleaded guilty at arraignment or sometime before
trial, there were 190 trials for child sexual assault in NSW in 1995.°!"" The victims of child sexual assault
were likely to have given evidence in these trials, resulting in 111 acquittals and 79 convictions.’'?

2.125 The Child Witness Unit, a section of the DPP Sydney regional office, handled 31 matters at the
committal stage during 1995-96, 20 of which were committed for trial and four committed for sentencing.*'?

2.126 Victoria. Victorian courts and agencies do not keep statistics on child wit-nesses. Again, it seems that
children rarely appear as witnesses before the Sup-reme Court’* but often appear as witnesses in lower
courts. In 1995-96 the Witness Assistance Service of the Victorian Office of Public Prosecutions assisted
witnesses in approximately 73 matters that involved allegations of child sexual assault.*"

2.127 Data from the Video and Audio Taped Evidence Project for the recording of evidence in chief of child
victims and mentally impaired witnesses also gives some indication of the numbers of child witnesses in
Victoria. From 1 January to 30 November 1995, 383 statements were taken in video format by the police, 66
of which were transcribed for presentation in magistrates' courts at trials and com-mittals, in the care and
protection and criminal divisions of the children's court,the Family Court and the Crimes Compensation
Tribunal.*'® The legislation requires that children whose evidence in chief is given by video-taped interview
in criminal proceedings be available for cross-examination in court. Children involved in this project
therefore may have appeared in courts as witnesses.’'” This project is now in the second year of State-wide
implementation.

2.128 It is not the practice in Victoria for children to give evidence in care and protection proceedings.
Evidence relating to the child and any statements the child may have made is usually related by a child
welfare worker and other professionals.*®



2.129 Western Australia. From 1 January 1996 to 14 November 1996, 64 children gave evidence through
closed circuit television (CCTV), by using screens or by prior video-taping for later presentation in criminal
trials in Western Australian district courts and the Supreme Court and in preliminary hearings.’" This
number under-reports the actual number of child witnesses in Western Australian courts.**® Children rarely
give evidence in Western Australian care and protection proceedings, perhaps as few as 2 or 3 children a
year, although statistics are not kept on this aspect of care and protection proceedings.*”'

2.130 The Western Australian Child Victim Witness Service has been preparing and supporting child
witnesses (most of whom give evidence in criminal trials) since July 1995. Its operations provide an
additional indication of the number of child witnesses in Western Australia. In the past two years, it has
received a total of 363 referrals for assistance to child witnesses. On 14 August 1997 it had a current
caseload of 216 children.’*

2.131 South Australia. A recent survey examining the incidence of sexual assault in South Australia found
that in 1994-95 the majority of sexual assault victims were children or young people. Of all sexual assault
victims reported to the police 716 (37.1%) were 14 or younger and a further 407 (21.1%) were aged 15-19.%%
Some of these reported crimes were processed in the courts. In the 1994 calendar year, there were 60 cases in
South Australian district courts and the Supreme Court in which unlawful sexual intercourse (a crime in
which children 16 years old and under are, by definition, the complainants) was listed as the main charge.’**
Of these 18 cases went to trial and the child victims were likely to have given evidence at the trials.** That
same year, there were another 35 cases in district courts and the Supreme Court involving charges of
indecent assault of a victim who was 16 or younger, 11 of which went to trial.>*® There are no data showing
how many children appeared as witnesses in other criminal cases.

2.132 In South Australia's care and protection jurisdiction, again children rarely give evidence. In some
complex cases, a videotape of the police officers or welfare department worker's interview with a child may
be presented but children are not subject to cross-examination in these cases.*”’

2.133 Tasmania. Although children in the South and North West of Tasmania rarely appear or give evidence
in care and protection proceedings, in the Launceston area children aged 12 and over give oral evidence in
approximately 20% of care and protection cases.””® In addition, affidavit evidence of children aged 12 and
over is presented in 50% of care and protection cases in Launceston and children may often be cross-
examined on the contents of the affidavit.”* Videotaping interviews with children under the age of 12 is also
common in Launceston and these videotapes are presented as the child's evidence in approximately 25% of
care and protection cases.””” No Tasmanian statistics were available regarding children who appear as
witnesses in other civil and criminal jurisdictions. However, it was reported that of the 1 153 victims assisted
by the Victims of Crime, Response and Referral Services in 1995-96, approximately 5% (58) were children
aged 17 and under.*'

2.134 ACT. According to the ACT DPP, during 1995-96 42 children aged 16 or under were potential
witnesses in respect of 42 charges of sexual assault on a juvenile and 71 charges of acts of indecency with a
juvenile.”” It was again rare for children to give evidence in the Supreme Court.**> The ACT Supreme
Court's CCTV facilities for child witnesses were used only 3 times from August 1995 to August 1996.%** The
ACT children's court, opened in 1996, also has CCTV facilities which, as of May 1997, had not been used in
care and protection matters but had been used by children giving evidence in an unknown number of
criminal matters relating to adults.**®

2.135 Northern Territory. In the Northern Territory, no child gave evidence in the Supreme Court's civil
registries over the past 4 years.”*® The Supreme Court's CCTV facilities, available for children and other
vulnerable witnesses who give evidence in criminal proceedings, are used approximately 5 or 6 times per
year.”’ Some magistrates' courts also have CCTV facilities but no information is available about their use in
this jurisdiction.”®

Children as applicants and other participants

2.136 Children participate in State and Territory legal processes as applicants or in other ways, mostly in
actions for compensation, damages or other civil remedies. Again, statistics are rare and the Inquiry's



research provides an indicative picture rather than a comprehensive account of child applicants or other
participants.

2.137 In 1991-92, the Civil Justice Research Centre of NSW conducted a survey of NSW Supreme Court
Common Law Division files to determine a profile of the court users, patterns regarding the settlement of
civil actions and plaintiff satisfaction with the court system. Of the 775 matters where information was
provided on the age of the plaintiff, there were 30 (3.9%) in which the plaintiff was under the age of 18.**°

2.138 Legal Aid Commissions in many jurisdictions provided the Inquiry with information on the number of
grants of legal aid to children for civil matters in 1996-97.

Table 2.26 Grants of legal aid to children for civil matters, 1996-97°*

State/Territory Total number of grants Comments

Western Australia || 12 no comments

Tasmania 52 50% of these cases concerned claims for damages for
personal injury or criminal injury compensation

South Australia 1 case involved a discrimination claim

ACT 11 all cases concerned personal protection (apprehended

violence orders), as criminal injuries compensation
claims are mostly handled by private practitioners

Queensland 117 52 of these cases involved criminal injuries
compensation, with the rest including domestic
violence, anti-discrimination and consumer protection
matters

Northern Territory || an estimated 10% of all civil|| grants were generally made to the child's litigation
matters funded guardian and included claims for personal injury and
crime compensation, professional negligence matters,
probate/intestacy or testator family maintenance actions
and contract (consumer) disputes

2.139 Most State and Territory Supreme Courts estimated for the Inquiry the numbers of civil actions
commenced by guardians ad litem or next friends, who conduct litigation on behalf of child litigants in civil
matters. However, guardians ad litem and next friends can also be appointed for people other than children in
certain circumstances, so the data should be evaluated cautiously.**’

2.140 The Brisbane registry of the Supreme Court of Queensland reported that between 1 January 1996 and
30 June 1996 an estimated 24 cases were filed in which a next friend was a party.*** In the ACT Supreme
Court, 8 matters were brought by a next friend in the civil jurisdiction from 1 January 1996 to 1 August
1996.>* The Supreme Court of the Northern Territory searched the registers for the past four years and found
4 matters in which a guardian ad litem had been appointed for minors.***

2.141 As Table 2.26 has shown, children are often involved in criminal injuries compensation proceedings as
applicants or the subjects of applications for compensation. For example, from 1 January 1993 to 1 August
1996, there were 70 applications by or on behalf of children to ACT magistrates' courts and the Supreme
Court for criminal injuries compensation.**® In 1995-96, the Victorian Crimes Compensation Tribunal made
1 943 awards of compensation to victims who were aged 0-18.** Information from other jurisdictions was
not available.

2.142 Another area of State and Territory civil jurisdiction involving children is adoptions. Here the child's
views may be an important aspect of the proceedings. In 1995-96, there were 668 children adopted in
Australia, most of whom (74%) were adopted by non-relatives.’*’ Of the 177 children adopted by relatives,
72% were between the ages of 5 and 14, and almost all (167) were adopted by a step-parent.”*® The 491
children who were adopted by non-relatives in 1995-96 tended to be younger than those adopted by relatives.
Of the 217 Australian-born children adopted by non-relatives only 33% were aged 5 or older and of the 274
overseas-born children adopted by non-relatives only 20% were aged 5 or older.**



2.143 In Victoria, children may make applications to the children's court in respect of 'irretrievable
breakdown' with their parents or carers.”” There were no such applications in 1995-96,%*'one during each of
1994 and 1993 and four in 1992.%* Children may also make applications for apprehended violence orders in
some States and Territories. The Inquiry was unable to find any statistics on the number of children who
initiate such proceedings other than those already mentioned in Table 2.26.

Children aswitnesses, applicants and participantsin federal legal processes

2.144 Children are involved in federal legal processes in relation to income support benefits, immigration
and other federal government services, particularly where services or visas are denied or revoked. The
Inquiry researched annual reports and requested information on child witnesses, applicants and other
participants from federal courts and tribunals, the Commonwealth DPP and the AFP to ascertain the extent to
which children were involved in federal courts and tribunals. The results, although not providing a complete
picture of the numbers of children involved in the federal jurisdiction, can give an indication of the extent of
this involvement.

2.145 The Immigration Review Tribunal (IRT) and the Refugee Review Tribunal (RRT) conducted informal
surveys of their members at the Inquiry's request to ascertain the numbers of child applicants, children the
subjects of applications and child witnesses who appeared in these forums.

2.146 The IRT's informal surveys indicated that in the first 3 months of 1997, 41 children were involved in
32 separate cases before the Tribunal.*>> Most of these children were children of applicants or secondary
applicants rather than primary visa or review applicants.*®* The IRT member questionnaires also disclosed
that four children gave oral evidence in two of these cases.”> One case concerned a 14 year old whose visa
was cancelled along with those of his parents; the second case involved three children aged 13, 15 and 17, all
of whom gave evidence in relation to their 'special need relative' application.**®

2.147 A large number of children were primary applicants for review of a decision to cancel or refuse to
grant a protective visa. From July 1993 to December 1996, 51 children lodged applications for review in the
RRT.*" There was an oral hearing in 25 of these cases.”® A further 1 554 applications for review in that
period listed children as a secondary applicant.”” In all, 42 children were represented by legal aid or
migration agents in cases before the RRT.**® The RRT's informal survey of its members found that
approximately 52 children had appeared as witnesses before 16 members of the Tribunal from July 1993 to
December 1996.%'

2.148 In 1995-96, young people lodged 103 appeals in the Social Security Appeals Tribunal (SSAT)
regarding decisions made about the YTA and 20 appeals regarding the now discontinued Young Homeless
Allowance.’® The SSAT estimated that approximately 30 of these young people were represented in their
appeals by a legal or community assistance agency.*®® A further 2 418 appeals were lodged regarding
Austudy benefits and 16 were lodged regarding Abstudy, although these numbers were not broken down into
applications by school students, tertiary students or parents.’® The SSAT estimates that approximately 200
children are represented by their parents in relation to Austudy appeals.’®® Appeals were also lodged in the
SSAT regarding the Special Benefit, the Child Disability Allowance and other payments that may involve or
benefit children, although a breakdown regarding the age of the applicants was not available. The SSAT has
a policy that face-to-face hearings are to be held wherever possible. In approximately 89% of all cases in
1995-96 the applicant, including child applicants, appeared before and took an active part in the
proceedings.’®® The SSAT rarely has witnesses in the formal sense and only three children were noted to
have such appearances in 1996.%¢

2.149 The Administrative Appeals Tribunal (AAT) hears appeals from the SSAT in cases involving YTA,
Austudy and other government benefits received by young people. Decisions regarding certain migration and
refugee applications may also be reviewed by the AAT. However, the appellate nature of the AAT's
jurisdiction means that few children are personally involved in that tribunal as witnesses.**® In addition, the 1
336 decisions appealed to the AAT from the SSAT in 1995-96 were not broken down into the types of
benefits or ages of applicants involved,*®® nor were the 145 appeals of migration and refugee decisions.””



2.150 Given the nature of the Federal Court's jurisdiction, children are unlikely to be applicants or give
evidence in civil matters in that court. Matters concerning children that do come before the Federal Court are
likely to be appeals or reviews of administrative matters. The RRT identified 6 children who, from July 1993
to December 1996, were primary applicants before the RRT and whose cases were appealed to the Federal
Court.””" The IRT, although noting 87 appeals to the Federal Court in 1995-96, did not indicate the number
of cases in which the applicant was a child.”” Statistics could not be found on other children's matters that
may come before the Federal Court.

2.151 The Family Court of Australia handles many civil matters involving children. However, although a
child may apply for many types of orders,’” no statistics were available regarding the number of child
applicants and such applications. The general consensus is the direct participation of children as witnesses in
family proceedings is discouraged by the court.’”* As a result, child witnesses rarely appear in the Family
Court.

2.152 No statistics could be found on children involved in the federal criminal jurisdiction, other than
children charged by the Commonwealth DPP.*”> Some children may appear as witnesses in federal criminal
proceedings, for example as witnesses to the importation of illicit drugs or welfare fraud or as a victims of
sexual assault under the Crimes (Child Sex Tourism) Amendment Act 1994 (Cth). In the only known
proceedi31716gs under that Act, two Cambodian boys gave evidence for the prosecution in a committal
hearing.

Children's participation in complaints processes

2.153 Many complaints bodies in Australia investigate and handle complaints on federal, State and Territory
issues. Statistics on children's participation in these processes are limited. Those available show that children
are rarely complainants.®”’

2.154 The Commonwealth Ombudsman handles complaints about federal agencies' actions or inactions,
including agencies with significant contact with children such as DSS, DEETYA, the Department of
Immigration and Multicultural Affairs (DIMA) and the AFP.>” There are no general statistics on child
complainants. A 'small but significant' number of complaints to the Ombudsman in 1995-96 nonetheless
concerned children who applied for homeless rates of DSS or DEETY A payments and the protocols between
the Commonwealth and the State and Territory welfare departments regarding these applications.”” In
appointing special liaison officers for youth, the Ombudsman has sought to engender an appropriate child
focus and to provide better avenues for children to make complaints.”®

2.155 In Queensland, the Children's Commissioner and Children's Services Appeals Tribunal Act 1996 (Qld)
established a complaints body and appeals process for children's services, including services provided by the
Department of Family Services, Youth and Community Care. Complaints about these services had
previously been, and continue to be within the jurisdiction of the Queensland Ombudsman.*®' In 1995-96, the
Ombudsman received 102 complaints about the Department of Family Services, Youth and Community
Care, 67 about the Department of Education and 126 about police. Although the complainants were not
identified by age or interest in the matter, 'typical' complaints were noted to be from parents or foster carers

on behalf of children, with some also from 'students’.***

2.156 The Office of the NSW Ombudsman informed the Inquiry that in 1996-97, it received 380 complaints
and enquiries from 'juveniles'. Approximately 47% of these concerned the police and 53% concerned other
government departments.’® The Community Services Commission handles complaints about the provision
of community services, including care and protection services, in New South Wales. Most complaints to the
Commission regarding children concern protection and substitute care services.*** Children made up a very
small percentage of those making complaints. In 1995-96, 2% of all complainants were under the age of 24
and 40% of all complaints on behalf of or concerning children were made by adults.**’

2.157 The Victorian Ombudsman handles complaints on issues affecting children, such as care and
protection, schools and police. In 1995-96, the 113 complaints concerning 'education’ included some from
students or their parents concerning tuition and examination results.”® Of 71 complaints on care and
protection issues, most if not all were from parents or groups representing parents.”® An audit of the



Victorian care and protection system found that, although many people who complained to the Department
of Human Services and external agencies about the department's care and protection services purported to
represent children's interests, no complaints or appeals were from children directly.’*®

2.158 According to the Western Australian Parliamentary Commissioner for Administrative Investigations
(the Western Australian Ombudsman) children rarely initiate complaints to his office.*® Complaints
concerning government's actions or inactions in relation to individual children are generally made by parents,
relatives and others. A number of these complaints concern care and protection services. However, only nine
of the 130 complaints made since 1990 in this area were made by the subject child and even then the
complaints were not made until after these children had reached adulthood.” One complaint was received
from a 12 year old child in 1995-96, regarding a Family Court custody order.**' In 1995-96 the Ombudsman
also received 49 complaints from parents and other adults regarding children's education, usually about
discipline matters in schools, and 23 of the 1 528 complaints about police concerned the treatment of
children by police officers.*”

2.159 In 1995-96, the South Australian Ombudsman received 65 complaints about the Department for
Education and Children's Services, approximately 35 of which could be identified as being about children or
issues surrounding children's treatment by schools.’”® It is unclear whether any of these were from the
children themselves.** There were 79 complaints about the Department of Family and Community Services,
most of which concerned children's care or safety, access by parents or family members or the handling of
cases by}(g?e department.*®” Again, it is not reported whether any of these complaints came directly from
children.

2.160 In Tasmania, the agency most often the subject of complaints to the Ombudsman was the Department
of Community and Health Services, the agency that handles care and protection services. Of the 240
complaints about the department, approximately 23 could be identified as being about the department's care
and protection services in 1995-96.*"7 A further 15 of the 41 complaints about the Department of Education,
Community and Cultural Development could be identified as being about the treatment of children in
schools.*”® Few, if any, of these complaints seemed to originate from children.*”

2.161 The Northern Territory Ombudsman recorded at least one complaint made by a child. Several years
ago the Ombudsman's Alice Springs office handled a complaint from a 12 year old school boy, their
youngest complainant to date.*”” The 33 complaints regarding the Territory Health Services, responsible for
care and protection of children, the 30 complaints about the Department of Education and the 249 complaints
about the Northern Territory Police made in 1995-96 did not note the age of the complainants.*"'

2.162 The various anti-discrimination bodies throughout Australia also receive a small number of complaints
from young people. For example, the Anti-Discrimination Board of New South Wales received 293
complaints about discriminatory practices based on age in 1995-96."* These were not classified by age but
some of these complaints were from young people.*”

2.163 Many federal, State and Territory consumer protection regimes involve tribunals or small claims
courts. No statistics were available regarding the numbers of children in these legal processes. Until 31
December 1996, people complaining about false, misleading or inappropriate advertising could complain to
the Advertising Standards Council. This body received an estimated two to three complaints each year
identifiably from children.*** Most complaints in the consumer protection area are received from adults about
advertisements or products directed at children.**



3. Children, families and the state

I ntroduction

3.1 Chapter 1 set out the fundamental assumptions upon which this Report is based. The first of these was
that the state and the family are jointly responsible for fostering the development of children. Families have
the primary responsibility for preparing children for adulthood, as the '...pre-eminent source of tutelage and
control [by which] children are honed, socialized and protected while they develop into adults'.*”® The state
assists families in this effort and intervenes in certain families to assume direct responsibility for abused or
neglected children or to give particular assistance to families that need additional support. Chapter 2
provided a detailed statistical picture of those children involved in legal processes, often due to this direct or
indirect state interaction with their families. In this chapter, we analyse further the working assumption of
joint family-state responsibility for children and the mechanisms by which the state interacts with families
for the benefit of children, as well as Australia's current obligations and undertakings in this regard.

Childhood

3.2 Childhood is not only a legal concept — a period of limited legal capacity while a person is under the age
of 18 — but also a social concept. The characteristics that constitute childhood and differentiate children
from adults are significantly influenced by political and ideological perspectives, economic conditions,
social, and particularly family, relations and assumptions about what constitutes experience and
knowledge.*”” Childhood refers to the place and condition of children in society and encompasses notions of
how society views a child's maturation and development and responds to age differences.

3.3 In contemporary western societies, childhood is taken by some to be a time of innocence, during which
children are in need of protection and are not fully self-reliant.*®® This representation of childhood has
produced laws that make parents responsible for caring for and protecting their children and justifies state
intervention in families when children are being neglected or abused. Western societies also view childhood
as a period of irresponsibility, during which children are in need of firm, often coercive control. This image
has justified corporal punishment of children and, increasingly, laws that control or prevent children from
gathering in places where it is considered they may be susceptible to adverse influences.*”

3.4 These co-existing though contradictory views are manifest in contemporary Australia. Both views of
childhood are reflected in legislation and practice affecting children. Where appropriate, this Inquiry
questions these underlying assumptions in examining and making recommendations concerning law and
legal processes.

Thefamily and the state

3.5 The stability of the state requires that children be brought up to take their place as autonomous members
of their communities. The state assists families in meeting this responsibility for children, intervening for the
protection or control of children when the family is not meeting or cannot meet this responsibility to the
standards set by the state.

3.6 There are a variety of theories about how the family and the state ought to relate with respect to
children.*"® One perspective has the state taking a minimal role in caring for children, intervening only in
extreme cases for the protection or correction of children. It is argued that this minimal level of intervention
is necessary to respect the privacy and the sanctity of the parent-child relationship.*'' Critics of this approach
argue that the 'extreme cases' concept where intervention is permitted is too narrow, excluding categories
such as 'risk of abuse' and emotional harm in which a child can suffer as much damage as in a case of
physical abuse.*'* They also argue that the wishes of children are neglected in this approach as children's
interests are assumed to coincide with those of their parents.*"

3.7 At the other end of the spectrum, advocates for strong state intervention in family life seek to ensure that
all children are provided with a right to caring adults who meet their needs.*'* In this model, the state makes
the decisions as to whom those adults should be.*'> While the focus of this model is the child rather than the



adults in the family, this model of intervention may overlook the strength of bonds between parent and child,
even when the parent may be considered unsatisfactory. It also places too much faith in the value of state
intervention, assuming that the agents of the state, such as social workers and judges, are capable of making
sound and appropriate judgments that provide better outcomes for children.*'®

3.8 A third perspective on the role of the state in family life sees the main function of state intervention as
maintaining the biological family wherever possible, or at the least maintaining the links between the family
and child should separation be necessary.*'” State intervention is reserved for responding to problems within
families, attempting to redress these so that the child can remain at home or at least in close contact with the
family.*'® Critics argue that this view may place too much emphasis on biological ties and that it does not
differentiate between the interests, feelings and welfare of children and those of parents.*"

3.9 Each of these models of state intervention in family life is utilised to some extent in Australian family
law, care and protection legislation, juvenile justice legislation, income support regulations and other legal
processes and regulations that govern childhood and families. Each perspective envisions some kind of
interaction between the state and the family. The point of this interaction is the legal process.

Therightsof children in family-state interactions

3.10 This Inquiry does not propose to promote one philosophy of state intervention in families over any other
philosophy. CROC itself seeks to balance the competing claims, views and interests, and recognises the
child's right to care and protection, the position of the family as the primary social unit and the obligations of
the state towards both parents and children. However, it is important to consider how children should be
involved when the state does intervene in family life, purportedly for the benefit or control of these children.
CROC provides children with a right that is fundamental: the right to express their views freely and to have
those views given due weight in accordance with the age and maturity of the child.** In proceedings to
separate a child from his or her parents, the child has the right to participate and be heard in the processes
that make up this intervention.””' This is not a new concept in Australia. Australia's ratification of CROC
coincided with an increasing recognition of children's developing right to self-determination. This concept
has been incorporated into Australian law through the decisions in Marion's case,** H v W** and other
cases.

3.11 Participation can mean different things in different circumstances. Exactly what the participation of
children involves in the context of various legal processes is a focus of this Report. Chapter 4 sets out an
overview of the Inquiry's findings regarding the problems that children face in their attempts to participate in
legal processes.

Political responsibilitiesfor children — international obligations
Introduction

3.12 The federal Government signs, ratifies and implements international instruments.** It is responsible to
the national and international communities for meeting the obligations embodied in those instruments it
ratifies.*”> The Commonwealth generally depends on the States and Territories to implement international
treaties where the obligations are within their areas of responsibility.**°

3.13 Australia has ratified a number of human rights treaties that contain general provisions concerning
children and their rights.*”” Australia is also committed to particular international children's rights
instruments covering guardianship, foster placement and adoption,™® child abduction,” discrimination in
education,”® minimum employment age®' and the employment of children in night work.** In addition,
Australia is committed to two instruments concerning juvenile justice and related issues.**?

3.14 However, the most comprehensive statement of Australian policy regarding children's interests is our
ratification of CROC. CROC is broadly conceived, encompassing civil, political, economic, social and
cultural rights for children as well as provisions regarding their care and protection. It also recognises their
evolving rights to participate in legal and administrative processes. CROC was ratified by Australia on 17
December 19914



Obligations under CROC

3.15 CROC recognises that children, as members of the human family, have certain inalienable, fundamental
human rights. It emphatically endorses the proposition that the family is the fundamental environment for the
growth and well-being of children and states that, for the wellbeing of society, the family should be afforded
protection and assistance so as to fully assume its responsibilities. At the same time, it recognises that
children need special safeguards and care where the family does not or cannot assume these roles.*”

3.16 A number of CROC provisions are particularly relevant to this Inquiry. Article 3 requires that the best
interests of the child must be a primary consideration in all actions concerning a child whether undertaken by
public or private social welfare institutions, courts of law, administrative authorities or legislative bodies.
Article 12 requires States Parties to

(1)...assure to the child who is capable of forming his or her own views the right to express those views freely in all
matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of
the child.

(2) For this purpose, the child shall in particular be provided with the opportunity to be heard in any judicial and
administrative proceedings affecting the child, whether directly or through a representative or an appropriate body, in
a manner consistent with the procedural rules of the national law.

These articles provide base guidelines for children's interactions with legal processes.

3.17 CROC obliges States Parties to ensure that their laws are consistent with its treaty provisions;* to set
and monitor the operating standards of particular institutions dealing with children;*’” and to encourage the
dissemination of appropriate and beneficial information to children.**® CROC also obliges States Parties to
promote children's development and assist their engagement with legal processes. In particular, children in
need of protection from their families or legal guardians,* children in alternative care,**" child refugees,*"!
juvenile offenders** and mentally or physically disabled children** are to receive special assurances and
protections in their dealings with legal processes. Other CROC provisions relate to States Parties'
commitments to providing children, within their families, with an adequate standard of living*** and with
rights to social security**’ and education.**°

3.18 These standards have not been created by CROC. CROC provides explicit recognition of the
applicability to children of their previously existing inalienable rights. It does not limit the rights of parents
or prescribe conditions on the relationship between parents and children. By ratifying CROC the Australian
government has made a commitment to the children of Australia. This commitment is that in all aspects of
children's involvement in society they will be treated in accordance with their fundamental human rights
entitlements.

Compliance with CROC

3.19 Despite government assertions of compliance with CROC,*’ several non-government reports have
detailed significant breaches of its commitments on the part of federal, State and Territory governments.***
While much Australian law satisfies the requirements of CROC, there are still significant areas of law and
practice that do not conform with CROC. In fact, in some jurisdictions within Australia the Inquiry has found
policies and laws that are in direct violation of Australia's international obligations with respect to
children.*” This Report discusses and seeks to address some of the problems which lead to these failures.

CROC in Australian law

3.20 Australia has not incorporated CROC in its entirety into domestic law, and does not propose to do so.
Its provisions are not directly enforceable in law. However, Australia has consistently asserted that the
provisions of CROC are fully implemented in the wide range of federal, State and Territory laws, programs
and policies affecting children.*® Although CROC and other relevant international instruments on children
are not directly enforceable in domestic law, there are two means by which ratified international treaties
influence the development of Australian legal thought.

3.21 The first is a principle of statutory and common law interpretation. In the process of applying legislative
provisions, the judiciary will presume, when faced with a number of equally valid interpretations and in the



absence of any indication to the contrary, that the interpretation which conforms most fully with Australia's
relevant international treaty obligations should apply.”' Australia's international human rights obligations are
considered to be of persuasive influence in the judicial interpretation and application of common law.***

3.22 The second is based on a principle established in Teoh.*>* A majority of the High Court in that case held
that, by ratifying an international treaty, the Australian Government provided grounds for persons to have a
legitimate expectation that, in the absence of any express provision to the contrary, the executive will act
consistently with the treaty's provisions.*”* Where this legitimate expectation is not met by the executive in
government decision-making, judicial review is available. However, through Ministerial statements of 25
February 1997 and 10 May 1997 and in the proposed Administrative Decisions (Effect of International
Instruments) Bill 1997, the federal Government has attempted to remove any legitimate expectations that
may be based on ratification of international treaties such as CROC.

I mplementing CROC

3.23 International treaties can be entered into by the Commonwealth without necessary reference to the state
of domestic law. The practice of successive governments in Australia, however, has been to ensure that
Australian law complies with a treaty's obligations before it is ratified.*> The effective implementation of
this practice rests on two presumptions: first, that an assessment of the relative positions of domestic law and
the treaty has been undertaken and the areas of conflict identified; and second, that any amendments to
existing laws of the States, Territories or Commonwealth that are required to meet the treaty's demands must
be implemented before ratification.

3.24 Although in its 1995 Report to the UN Committee on CROC the federal Government explained that this
was its practice, the Government did not claim that scrutiny of all relevant legislation took place before
ratification of CROC; in fact none was undertaken. Therefore, the principal concern of Australian legislators
should now be to ensure that domestic legislation complies with CROC. A comprehensive review of the
conformity of the existing body of legislation with CROC would fulfil the pre-condition implicit in the
current practice on treaty ratification, albeit several years after the task ought to have been done. This review
should be undertaken as soon as possible by a federal Parliamentary standing committee.**®

3.25 This process will undoubtedly reveal inconsistencies between domestic law and CROC. Where these
inconsistencies are discovered in State or Territory legislation, the Commonwealth should encourage the
amendment or repeal of the offending legislation. However, where clear and flagrant violations of
international law are found and the relevant jurisdiction is not amenable to changing its practices, the
Commonwealth should use its external affairs power to ensure that CROC's obligations are complied with.*’’
While this is a serious measure that should be used sparingly, the Inquiry has identified instances where the
use of this power may be appropriate.*™

3.26 As important as an initial general review of existing legislation is the establishment of a mechanism to
scrutinise future legislation before enactment for compliance with CROC. One commentator has noted that
compliance with CROC '...clearly represents an ongoing program, rather than being a once and for all "set
and forget" instrument'.*”® There are, in each parliament in Australia, parlia-mentary committees already
charged with the responsibility to scrutinise proposed and delegated legislation for compliance with a
number of criteria, including broad human rights considerations. These are well placed to undertake this
function. The terms of reference of each of these committees could be altered to include a direction that the
committee ensure that all Bills and proposed delegated legislation coming before them comply with
Australia's commitments under CROC.**

Political responsibilitiesfor children — jurisdictional arrangements
I ntroduction

3.27 Legislative responsibility for the interactions between the state and the family that affect children and
for the delivery of services to children and their families is divided between the Commonwealth and the
States and Territories and a variety of government departments and agencies. For example, State and
Territory governments are responsible for administering many of the legal processes that affect children,



including juvenile justice and care and protection. Family law and income support services are federal
responsibilities. In addition, the Commonwealth has assumed an over-arching responsibility for the well
being of all Australian children as a result of its international legal obligations.*'

3.28 The terms of reference required an examination of matters relating to children in the legal process,
including matters relevant to family and associated proceedings and to young offenders. In IP 18, it was
noted that the terms of reference inevitably directed the Inquiry into the care and protection and juvenile
justice areas which are matters of State and Territory legislative responsibility. We indicated that there was a
good deal of interaction between State or Territory laws and federal laws concerning children, that the
Commonwealth had an important role in children's matters and that any effective examination of federal laws
and processes required consideration of State and Territory laws and arrangements. It is contrary to the
interests of children to discuss only those parts of their lives presently affected by federal laws and processes,
particularly as we have concluded that the federal/State jurisdictional division is part of the problem for
children caught in the formal legal system.

Thefederal jurisdiction

3.29 The delineation of government responsibility for children and their families derives from the
Constitution which sets out the powers and responsibilities of the Commonwealth.

3.30 The Constitution sets out those matters in respect of which the federal Parliament can make laws,
including matters relevant to this Inquiry such as immigration and emigration,*®* aliens and naturalization,*®
marriage,*®* divorce and matrimonial causes,*® custody and guardianship of the children of marriages,*®® the
provision of social security benefits,*” the people of any race for whom it is deemed necessary to make
special laws*®® and external affairs.*®’

3.31 The laws made under these heads of power are administered by many federal government departments
and agencies. They include DSS, DIMA, the Aboriginal and Torres Strait Islander Commission (ATSIC),
DEETYA, the Department of Health and Family Services and the Attorney-General's Department. Some
departments, such as DSS, deal directly with children while others, such as the Department of Health and
Family Services, may provide funding so that State or Territory governments or private entities can provide
services to children.

State and Territory jurisdictions

3.32 Because the Constitution gives the Commonwealth enumerated specific powers, those powers that were
not transferred exclusively to the Commonwealth by the Constitution remain available for exercise by the
States, subject to the operation of the federal paramountcy provisions of s 109 of the Constitution.”’”’ The
States and Territories have a wide jurisdiction over numerous legal processes that concern children,
including care and protection, law enforcement and education. Each State and Territory has its own
departments and agencies to administer these processes.

3.33 Further, the parliaments of the Commonwealth and the States and Territories may vest in each other
certain of their powers or cross-vest in the courts of the other jurisdiction certain of their jurisdictions. This
has been done in some areas of family law.*”!

Problems of service co-ordination and delivery

3.34 The Commonwealth has documented over 230 pieces of federal, State and Territory legislation dealing
with issues relevant to children.*”” The administration of these laws is beset by inconsistencies in policy,
duplication of services and gaps in services.'”> The division of responsibilities between different levels of
govern-ment and between different departments within each level of government means that children and
their families often have to negotiate a complex web of agencies when they come into contact with legal
processes.*”* Agencies that are so disposed are able to play a waiting game, 'standing off and hoping another
agency will assume responsibility for a particular child's needs.

3.35 This fractured responsibility for children's issues often leads to inadequate, incomplete and
inappropriate results for the children involved.”” In such a system, children may be the responsibility of



more than one agency. For example, some children appear to fall into both State or Territory care and
protection and the Family Court jurisdictions. Some are homeless and might be seen as the responsibility of a
State's care and protection department or alternatively of federal agencies such as DSS or DEETYA. Others
may come into adverse contact with the police but could just as easily be seen as in need of care by a State or
Territory care and protection department. These children can and do slip through the cracks and end up being
failed by the system.

Current federal policies and undertakingsregarding children
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3.36 Federal, State and Territory governments allocate significant resources to children's issues in
accordance with their various jurisdictional responsibilities. The Commonwealth provides significant levels
of funding for services, programs and initiatives for children and their families, and develops and implements
policy on a national level.*’® It not only supports programs that are within the federal jurisdiction, but also
many that are within State and Territory control. It also provides federal oversight and co-ordination within
these areas, reflecting the Commonwealth's co-ordinating role on many children's issues.

I ncome support and employment assistance

3.37 Children and young people benefit from income support programs directed to their families. Current
income support programs that assist families with children include*”’

) the family payment budgeted at $6 428 million in 1997-98

J sole parent pensions and allowances budgeted at $2 176 million in 1997-98

) the parenting allowance budgeted at $1 647 million in 1997-98

) family tax payments budgeted at $573 million in 1997-98

. the maternity allowance budgeted at $183.7 million in 1997-98

Families of children with disabilities and people caring for children whose parents are deceased also receive
extra financial assistance, with these non-means tested assistance programs budgeted at $257 million in
1997-98.%7°

3.38 Income support and employment assistance for unemployed young people are currently provided by
DSS through the YTA and by DEETYA's Youth Training Initiative as well as other youth grants and
support. However, the establishment of the Commonwealth Service Delivery Agency (Centrelink) and the
Common Youth Allowance may change the manner in which these programs are delivered and therefore
may affect the amount of funding directed at children and young people.*”

3.39 The YTA is the income support component of the Youth Training Initiative. Total expenditure on YTA
in 1996-97 was estimated at $154.8 million and is expected to be approximately $150.9 million in 1997—
98.* YTA will be subsumed into the Common Youth Allowance starting on 1 July 1998.**!

3.40 DEETYA funding for Youth Policy and Support Programs (Youth Training Initiative, Homeless and At
Risk Youth Support and Youth Policy) was $23 million in 1995-96."*> Other DEETYA funded programs
which assisted unemployed young people (both Youth Training Initiative clients and others) in 1995-96
included*®’

. Job Start $22.4 million

. National Training Wage $14.5 million

. Landcare and Environmental Action Programme $46.2 million



. New Work Opportunities $20.3 million

. Job Train $8.8 million

o Special Intervention $10.7 million

o Accredited Training for Youth $4.2 million
. SkillShare $9.9 million

. Job Clubs $1.9 million

. Mobility Access Scheme $584 000

3.41 Certain of these programs may have been discontinued since 1995-96 and in the current climate of
rapid change others may be altered.

Education

3.42 Assistance to schools. The federal Government focuses its school funding on general assistance
(general recurrent grants, capital grants and national priorities) and targeted assistance.*™ In 1997-98,
general assistance to both government and non-government schools in these areas was budgeted at $3 184.7
million.*® Targeted assistance was budgeted at $366.4 million in 1997-98, and focused on five priority areas
of literacy, languages, special learning needs, school-to-work and quality outcomes.**® Under the Indigenous
Education Strategy, supplementary assistance is provided to preschools, government and non-government
school systems, TAFE authorities and independent Indigenous education providers to improve educational
outcomes for Indigenous children. In 1997-98, this program was budgeted at $111.2 million.**’

3.43 Assistance to students. Austudy is the Commonwealth's means-tested, non-competitive scheme of
financial assistance to secondary and tertiary students aged 16 or over (or to under 16 year olds of school
leaving age in special circumstances). Its principal aim is to provide equal opportunity in education by
providing financial assistance to students who would otherwise not be able to continue their education. The
program is income and asset tested and rates are based on whether the student lives at home or away from
home, is independent or has dependents or is homeless. In 1995-96, Austudy expenditures on 204 900
secondary school students was $552 million.*® Austudy will be subsumed into the Common Youth
Allowance starting on 1 July 1998

3.44 Abstudy is the Commonwealth's scheme to provide financial assistance to Aboriginal and Torres Strait
Islander people who undertake approved secondary or tertiary courses or who are primary school students
aged 14 or above. Some Abstudy allowances are paid regardless of family income, while others are means-
tested. In 1994, $44.8 million in Abstudy expenditures were allocated to families of primary and secondary
school students.*”

3.45 Finally, the Assistance for Isolated Children scheme assists the families of primary, secondary and
occasionally tertiary students disadvantaged by geographical isolation, health-related conditions, disabilities
or special education needs. It is also available to children whose families are involved in work that
necessitates frequent moves and who therefore do not have reasonable daily access to appropriate
government schooling. In 1995-96, families of 11 700 children benefited from $28.1 million under this
program.*! In 1997-98, expenditure on this program is expected to be $20.6 million.**?

Housing

3.46 Public housing and rental assistance for families with children. The largest expenditure programs for
housing services are public housing and rent assistance. Of low income renters in public housing, 7 700
households were couples with dependents and 47 700 households were sole parents with dependents.*® Of
the recipients of DSS rent assistance (whether in private, public or community housing), 16.7% were single
parent families and 7.2% were two parent families.** In 1994-95, total Commonwealth expenditures on



housing assistance were $1.6 billion for public housing, $1.5 billion for rental assistance and $61 million for
275 community housing projects.*”

3.47 Transitional housing and support services for homeless young people. The Crisis Accommodation
Program is a tied program within the Common-wealth-State Housing Agreement in which capital funds are
provided to States and Territories specifically so that they can provide short-term housing assistance for
people who are homeless or at risk of homelessness. This program is closely tied to SAAP, which funds the
management of accommodation programs and support services for homeless people. Although the Crisis
Accommodation Program and SAAP are directed at homeless people in general, both programs designate
portions of their funding for services and accommodation directed at homeless young people and families
with children. In 1995-96, $72.955 million of SAAP funding was spent on services directed at youth and
$36.086 million for families with children.*® In that same year, 43 crisis accommodation projects directed at
youth and 41 crisis accom-modation projects directed at families were approved for grants of federal funds
under the Crisis Accommodation Program.497 In 1997-98, crisis accommodation assistance Sservices,
including the Crisis Accommodation Program and SAAP, were budgeted at $196.8 million.*®

Community services

3.48 Child care. The Commonwealth funds child care and sets and monitors quality assurance standards for
long day care centres.*” Its main focus in child care services is to promote a system that supports work force
participation by adults. Most child care services eligible for financial assistance are required to give the
highest priority to children of parents with work related needs. However, these centres must also give
priority to children with disabilities (or to parents with disabilities), children at risk of abuse or neglect,
children of parents with more than one child below school age and children of a sole parent at home. Within
each of these groups, access is further prioritised, with preferences for low income families, Aboriginal and
Torres Strait Islander families, socially isolated families and families from culturally and ethnically diverse
backgrounds.’”

3.49 In 1995-96, the federal Government significantly expanded the number of child care places, supporting
306 600 child care places used by 570 300 children across Australia. Expenditure on this program amounted
to $980 million.”" Almost 80% of federal funding was allocated through payments such as Childcare
Assistance and Childcare Cash Rebate.® In 1997-98, these two programs were budgeted at $849.8
million.”” In 1995-96, other recurrent funding, such as operational subsidies paid to service providers,
accounted for 18% and expenditure on capital and administration just over 1%.”"* Operational subsidies to
community based long day care centres were no longer being paid as of 1 July 1997, although they continue
to be pai%tbo family day care services and occasional care centres.”” They were budgeted at $143 million in
1997-98.

3.50 Child welfare. Child welfare services include child protection, supported placements for children
(arrangements for children to live with people other than their parents for safety/crisis reasons) and family
support services. These services have as their goal assisting children and families in difficulty or crisis
situations by stabilizing the situation, alleviating its effects and reducing the likelihood of its re-occurring.
3.51 In the area of child protection, most funds come from the State and Territory governments. However,
the Commonwealth has also jointly funded and implemented with the States and Territories a National
Prevention Strategy for Child Abuse and Neglect. The federal aspects of the strategy were budgeted in 1994—
95 at $12 million over the following four years.””” In 1997-98, $1.89 million was budgeted by the
Government for expenditure on child abuse prevention.® The current focus of Commonwealth efforts in
child abuse prevention is on parenting education activities.”” Indirect federal funding of child protection
includes family support through provision of housing assistance, health care, community services/child care
and income support. Finally, some child protection costs are borne directly by the federal Government in the
form of proceedings in the Family Court, many of which involve allegations of child abuse.’"

Child Support Scheme

3.52 The Child Support Agency ensures the payment of child support by one parent to the other parent for
the benefit of children. Total outlays for this program were $114.8 million in 1995-96.""" Through this
agency, more than $387 million was disbursed to custodial parents for the benefit of their children.’'?



Commonwealth initiativesin co-ordination

3.53 In addition to funding specific programs, the Commonwealth has undertaken several initiatives to
develop coherent and consistent policies and practices within departments, between departments and
between governments.

3.54 There are bodies such as the Australian Institute of Family Studies (AIFS),”"* National Youth Affairs
Research Scheme (NYARS),”"* AIC and the Australian Institute of Health and Welfare (ATHW)®"® that
conduct research across jurisdictions and disseminate information. The Commonwealth has also undertaken
specific initiatives to develop national policy on children's issues, such as the National Program of Action to
implement the World Declaration on the Survival, Protection and Development of Children’'® and the
National Action Plan on Human Rights.”'” The Australian Youth Policy: A Statement of Principles and
Objectives, adopted by State, Territory and federal Youth Ministers in 1992, set out national objectives in a
wide range of areas including education, employment, health, housing and accommodation, justice, income
support, information, the environment, families, vocational education and training, transport, and sporting,
recreational and cultural needs.”'® Finally, the recently established National Child Abuse Prevention Council
and its predecessor, the National Child Protection Council, assist the federal Government to develop policies
to prevent child abuse.’"’

3.55 Inter-governmental organisations have a strong focus on co-ordinated policy development, and many
address issues that concern children. They include the Standing Committee of Attorneys-General (SCAG),’*
the Standing Committee of Community Services and Income Security Administrators,”*' the Ministerial
Council on Employment, Education, Training and Youth Affairs (MCEETYA),”” and the Working Group
for the National Health Policy for Children and Young People.’*

3.56 There are also inter-governmental and cross-jurisdictional programs and protocols on specific issues
that affect children and young people, such as the Commonwealth/State Youth Protocol for the case
management of homeless children,”** the Youth Homelessness Pilot Program,’® protocols between the
Family Court and State and Territory courts and family services departments’*® and crime prevention
initiatives including the Strengthening Families Strategy, the Good Beginnings national parenting project,
the Young Persons Sport and Recreation Development Program and the National Campaign Against
Violence and Crime (NCAVAC).”” In establishing NCAVAC, the federal Government has recognised the
links between domestic violence, child abuse, and various risk factors for juvenile crime.”* This campaign
will include programs that address many issues affecting children and young people, such as supporting
high-risk families to prevent child abuse and neglect, encouraging pre-school enrichment, remedial education
and truancy reduction programs in schools and providing early intervention programs for children who have
experienced or witnessed violence in the home.””
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3.57 Finally, non-government organisations, such as the Australian Youth Foundation,
Association of Young People in Care (AAYPIC)™' and the Australian Youth Policy Action Committee
provide a co-ordination and advocacy role at the national level to promote youth issues.



4. Children in thelegal process

I ntroduction

4.1 When the state interacts with families for the protection, assistance and control of children, it does so
through its legal processes. All children are involved with some legal processes through their participation at
school, in employment and in consumer transactions. On the other hand, a significant percentage of children
have explicit, direct and extensive contact with formal legal processes at the point of this interaction between
the state and the family, particularly in care and protection and juvenile justice proceedings. The bulk of the
Inquiry's efforts has been concentrated on children's involvement in formal legal processes.

4.2 Although children are involved with the state's legal processes, they are not always able to participate in
them. Some children are too young to participate formally, and others, although old enough to understand
and take part in the process, may not want to participate. Other children may be unaware of legal services
and processes or may not have the skills and confidence necessary to fill out forms, seek information, give
evidence and otherwise participate in legal processes. The legal process itself may discourage or inhibit
participation by children.

Barriersto participation
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4.3 Formidable barriers prevent or limit children's participation in legal processes. One of these barriers
relates to children's developmental capacity and is not entirely amenable to improvement. Other barriers are
created by the assumptions of an adult legal system about the legal capacities of children to participate and
by the processes themselves that were designed by and for adults. This Report has attempted to address these
barriers through recommendations that set out what children need to know to deal with the legal process
(developmental capacity), how children should be engaged appropriately within the legal process (legal
capacity) and how to ensure that the legal process itself does not add to the problem (the adult system).

Developmental and legal capacity to participate

4.4 Formal participation by children in legal processes requires that children understand the process and its
requirements, and have the intellectual, emotional and psychological skills necessary to negotiate the process
and to persist in their pursuit of a particular goal. Many adults do not have these abilities and have
considerable difficulties in dealing with legal processes. However, these difficulties are significantly
magnified for children. Indeed, these skills themselves are often associated with levels of development and
maturity. Many children are unlikely to have the skills and experience necessary to participate successfully
in legal processes without assistance.

4.5 Traditionally, the law has used general assumptions about children's developmental capacities to decide a
particular child's legal capacity to participate in legal processes. These assumptions applied to all children
what may be true of only a few. For example, young children have been traditionally viewed as incompetent
to give evidence based on assumptions that they are untruthful, suggestible, prone to fantasy and unable to
make accurate and reliable observations about events.**?

4.6 Assumptions about children's incapacity mean that some children are by definition ineligible to
participate in some legal processes. Current examples include prohibitions on children under 18 years of age
being parties to civil actions™ and evidentiary rules concerning whether children are competent to give
evidence and whether their evidence must be independently corroborated.” Laws regarding ages of consent
for sexual activity”® and marriage™’ are other instances where age is used to classify children based on
assumptions about the soundness of their judgment and their capacities to make fair and accurate
assessments of their interests.

4.7 Psychological studies have recently allowed a fuller, more sophisticated understanding of children's
cognitive abilities.””® They have prompted a re-evaluation of rules regarding children's capacities to
participate in legal processes and focused attention on the individual child rather than on general rules for all



children. Such an approach has been adopted in the common law in Australia, following the House of Lords'
decision in Gillick™® and the High Court's decision in Marion's case.’* In these cases, in the context of
medical advice and treatment, the increasing competence of children to make their own decisions was
recognised and confirmed at law.

4.8 Variations in developmental capacity do not depend solely on age. Age is a relevant differentiating factor
in determining legal capacity to participate in legal processes, but as Deane J noted

[t]he extent of the legal capacity of a young person to make legal decisions for herself or himself is not susceptible of
precise abstract definition. Pending the attainment of full adulthood, legal capacity varies according to the gravity of
the particular matter and the maturity and understanding of a particular young person.**'

4.9 Article 12 of CROC embodies this principle of an evolving capacity to participate. It is recognised that
children who are capable of forming a view have the right to express that view in all matters affecting them,
and to have that view taken into account and given due weight in accordance with the age and maturity of the
individual child.

An adult system

4.10 Even where a child has the developmental and legal capacities to participate in legal processes,
appropriate participation can be extremely difficult because the processes themselves are not designed for
participation by children. Laws and regulations are made and implemented by adults, and the attributes,
decision-making processes and language used in legal processes reflect this fact. A number of submissions
pointed to the difficulties posed by the current operation of adult-oriented legal and administrative processes
in relation to children®*

Thebarriersin practice— inhibiting children's participation
Introduction

4.11 Throughout this reference, the Inquiry has attempted to focus on the barriers of developmental ability,
legal capacity and legal systems designed by and for adults. Evidence to the Inquiry documented numerous
problems related to each of these barriers currently facing children involved in the legal process.

Stereotypes and discrimination

4.12 Children may be discriminated against simply because they are not adults.”*> While age differentiation
may be justifiable in some circumstances, age distinctions may be imposed in an arbitrary manner to
streamline the adminstration of laws and policies relating to large numbers of people.’** The arbitrary nature
of many of these age limits has been criticised.”®

4.13 Children may also be treated differently by legal processes and its other participants as a result of
stereotypes about their characters and abilities. In addition to the traditional assumptions about children's
capacities to participate,”*® children and young people often face outright discrimination based on the
stereotype that young people are prone to unlawful behaviour. Laws that prohibit young people from
gathering in certain places or that enforce curfews may be the result of an unjustified belief that young
people commit crimes in these circumstances.”*’ Certainly, the media have contributed to this stereotype of
young people. One survey of articles in The West Australian showed that from 1990 to 1992 63% of all
articles about young people related to youth crime®* In the Inquiry's survey of young people, 633 out of 786
(80.5%) believed that the media never or only sometimes portrays young people positively and 630
respondents out of 771 (81.7%) believed that the media never or only sometimes portrays young people
truthfully.

4.14 Young people around Australia described to the Inquiry many instances of discriminatory treatment,
including being harassed by police, shopkeepers and security guards.’** For example, 11.3% of the
respondents to the Inquiry's survey of young people indicated that, when buying goods, they found the
retailers 'suspicious' of them, 'assuming young people will shoplift'.*** One submission to the Inquiry even
described this stereotype being held by the lawyers who were there to help young people in court.



Darryl...said [that] when he appeared in court, 'l didn't know what a duty lawyer was, and then some guy in a suit
came into the court and sat next to me and the Magistrate read the charge and asked for a plea. I was about to stand
up and say 'not guilty' when this guy in the suit stood up and said 'guilty your Worship', and then he turned to me and
said 'oh you are pleading guilty aren't you?"**!

4.15 In addition, in the Inquiry's survey of young people, 66% of respondents believed that police never or
only sometimes treated young people fairly and 79% believed that police never or only sometimes treat
young people equally.”>® Further, out of 410 specific comments on how police treat young people, 40.2%
were about police using violence against young people or treating them unfairly or disrespectfully.

Children do not complain or seek redress

4.16 The formal legal processes that most directly involve children are the family law, care and protection
and criminal law systems. Yet in almost all of these systems, children are not there because they want to be.
It is very rarely the child who initiates these proceedings. Rather, children are brought into these systems
because parents, police officers, social workers, teachers, doctors, counsellors and others seek to resolve an
issue through the legal process.

4.17 Over the course of the Inquiry, we were told of children's lack of participation in legal processes
because of their reluctance to complain or seek redress when they had problems.’*® For example, it is typical
of children's involvement in legal processes that no children had approached the NSW Community Services
Appeals Tribunal directly regarding the care and protection system or their out of home placements,”* that
the ACT Legal Aid Commission had never been approached by a child directly requesting separate
representation in family proceedings,” and that only 2% of the complaints received by the NSW
Community Services Commission were from children, even though more than 70% of complaints about care
and protection are about children's issues.”>® One practitioner explained this lack of participation in
complaints processes.

Children are understandably reluctant to speak out against these people [lawyers, magistrates, social workers, foster
carers] because of the obvious power imbalance, especially when they know they may have to deal with the lawyer
[or other professional] again or appear before the magistrate again later.”*’

4.18 Many participants in our consultations and public hearings described the problem as a lack of access.
According to one young person, '[k]ids are not aware of where they can go to get a lawyer.”® A Family
Court Registrar said the Registry of the Family Court

...does not get much child-related work from community legal centres or solicitors. Children do not appear to access
these services. There have only been a few cases where children have applied to the court as parties.>>

The Inquiry was also told that young people are often not aware of procedures for seeking redress.>®

4.19 Young people themselves often spoke about why children and young people do not make complaints.
For example, at one meeting with Indigenous young people in Sydney, not one of the young people in
attendance considered that making complaints was worth it, particularly when the complaint was about
alleged abuse by police.”® When the young people did complain, their experiences with the process
confirmed this assessment. One young person in Queensland who complained about police misconduct, with
the assistance of the Youth Advocacy Centre, said

[t]he police interviewed me and then three months later sent me a letter explaining what they said 'really' happened. 1
won't complain again.**

Another young person who went to the Ombudsman with a complaint about the police said that it came to
nothing. She found it a waste of time 'because the Ombudsman and the other public officials don't care about
kids...they're on the side of police'.”® Other young people described their complaints being 'lost' or
ignored.”®*

Children may not understand the legal process

4.20 The Inquiry received considerable evidence that children's participation in the legal process is often
hindered because they do not understand it. For example, one young person who was the main witness in a



criminal trial described how he did not really understand the role of the crown prosecutor, and would have
preferred to have his own solicitor acting as 'his' solicitor in the criminal case. He felt that the crown
prosecutor had abandoned him and had not properly protected him, and this made giving evidence much
more difficult. His youth worker explained that

...young people simply don't understand what's going on...First, they don't understand the impact of the words used.
Its too complex...Secondly, young people often withdraw from the situation because it is just too overwhelming.>*®

4.21 These problems arise in all kinds of legal processes, but they seem to be particularly evident in
processes that involve courts. As one practitioner pointed out '[m]any children come out of court saying they
don't understand a word of it'.*®® Another adult participant in the juvenile justice system talked about 'the
incredible lack of understanding by young people [in the Northern Territory's Don Dale Detention Centre]
about the juvenile justice system' and said

[blasically, they don't know what guilty means, who the prosecutor is, or sometimes even who the judge is. A major
contributing factor [in the Northern Territory] is the lack of interpreters.”®’

4.22 Young people emphasised to the Inquiry that they found the legal system practically incomprehensible.
It's like they all speak another language. You need an interpreter.”®®

All young people in the court system should have a support person to assist them and make sure they understand
what's happening in court.*®®

The court rarely gives an explanation of the meaning of the sentence or bond and what it entails... When you go to
court, you don't always understand what's happening. There is no-one there to explain things to you.*”

Benefit application forms contain a lot of jargon...they're difficult to fill out without help.””!

In the Inquiry's survey of young people, out of the 138 respondents who were in detention facilities and who
answered the relevant question, more than half (52%) indicated that they never or only sometimes
understood what was happening when they were in court.””

Children are marginalised by the legal system and its other participants

4.23 Young people across Australia told the Inquiry of their perception that they are not listened to and that
neither judicial officers nor other adult participants in legal processes take account of or care about their
views. No aspect of the legal system escaped these consistent and persistent allegations of marginalisation.

4.24 For example, the Inquiry's survey of young people revealed that of the 134 respondents who were in
detention and who answered the relevant question, 38% did not think that their lawyer had told the court
what they had asked him or her to say. In addition, 70% stated that the judge or magistrate did not let them
have a say in their case.’” Many young people we spoke to commented about their marginalisation by court
processes and legal representatives.

Judges don't care what happens to the kids in their courtrooms and they don't understand them...they should have to
really look into why things are going wrong for a kid and try to fix it.>’*

Kids don't get enough opportunity to express their views when they're in court. There should be more opportunities
for them to say what they think...Kids are not given the chance to say anything in court, even when they ask to.””

Lawyers acting for young people rarely ask their opinions on anything...There's no point in seeing lawyers. Lawyers
and judges don't really care about kids.”™®

[Solicitors] only do what they're told if the kid insists...Kids are just a number to duty solicitors.>”’

4.25 These perceptions reflect children's real experiences of legal processes. They were confirmed by other
participants in these legal processes. In the public hearings and in private meetings, the Inquiry heard many
examples of representatives in family law proceedings refusing to speak with their child clients or of children
who were distraught after hearings because their legal representative had not done what the child had
instructed.’” One young girl, aged 12, even telephoned the Inquiry to seek our intervention in Family Court



proceedings on her behalf. She was caught up in a long running Family Court case, and although she had
been interviewed by various social workers, counsellors, psychologists and police officers she had never
been interviewed by the legal representative appointed to her case. She believed that no-one had told the
judge what her wishes were.”” Some children may also feel marginalised by the court system because it is

[an] adversarial system...dominated by legal strategising by competing parties to maximise their chances of winning
the case...The interests of the child often get lost between the warring parties.’*

4.26 Court processes were not the only legal processes to receive scathing criticism from young people.
Service delivery agencies and schools were also seen by young people as uncaring bureaucracies in which
the child's voice was often ignored. For example, one young person described a situation in which he had
applied for Abstudy's living away from home allowance after he moved out of his house. He felt that there
was no-one to talk to at the relevant department about the problems he was experiencing in this application
process.

I was passed from person to person when I telephoned. No-one took responsibility for my case.”™!

4.27 Another young man who had experienced the care and protection system said that he was not allowed
any involvement in decisions regarding his placement with various foster parents. Sometimes he did not even
know the reasons why his placement was being changed.”™ Another young person described a social
worker's refusal of his request to meet prospective foster parents before being moved.”® Other young people
confirmed that lack of consultation by child welfare workers was a consistent problem in all care and
protection systems.

Kids don't have any rights when dealing with the Department of Family, Youth and Children's Services. Kids are told
what to do rather than consulted. Social workers don't listen to kids' wishes.”*

The Inquiry's survey of young people found that of the young people in detention facilities who had also had
some involvement with care and protection systems, 72% felt that they did not have enough say in the
decisions made.”

4.28 Schools too seemed to ignore children when making decisions about them. Many young people
deplored their lack of participation in disciplinary proceedings in schools, commenting that young people are
given no voice in suspension, exclusion and transfer decisions.’*®

When you get expelled or suspended from school you don't get an opportunity to defend yourself and explain your
side of the story...Schools don't investigate matters properly before making a decision to expel a student.”®’

Another young person described being 'expelled from all Queensland state schools forever'. He said that he
did not even see a school counsellor until after he was excluded from school.”®

Agency complexities inhibit children's participation

4.29 Young people and professionals alike commented that the complexities of legal processes inhibit
participation.

Young people can lodge an appeal against cessation or suspension of benefits but it is a lengthy and complex process.
Many children don't appeal because it is too difficult.*®’

Young people often have to work out their entitlements for themselves as there is very little information
available...you have to know a benefit exists before you can apply for it.**°

Young people need someone to go with them and help them deal with government agencies. Without this kind of
support, it's very easy to be discouraged and give up after the first time.”*'

It's ironic that young people need to rely on advocates to get things that should be theirs by right.*

4.30 Some complexities result from the jurisdictional divisions discussed in Chapter 3. The current
jurisdictional arrangements affect children's participation in legal processes in two different ways. First,
responsibilities for children's matters are fragmented between a number of different agencies and levels of



government.””” As one professional explained, '[d]ealing with government agencies can be very confusing

for young people. They may have contact with 2030 agencies.” Second, this division of responsibility
between governments and between agencies means that some children are left without the assistance of any
agency, even when there are supposed to be mechanisms to co-ordinate agency involvement. Children in this
situation may have no legal process in which to participate. These two barriers to children's participation in
legal processes are discussed in detail in Chapter 5.

4.31 According to one practitioner, as a result of these problems many young people are more damaged by
the legal system designed to help them than by the activities that led them there in the first place.™”

Disadvantages of adver se outcomes
Introduction

4.32 Issues surrounding children's abilities to participate in legal processes affect all children because almost
all children have some involvement with legal processes in the formal education system and in transactions
as consumers of goods and services. However, participation is a particular issue for children who have
extensive contact with legal and administrative systems, who depend on those systems to protect and provide
for them and who may be without assistance in dealing with these legal processes. This group of children
may include those who are involved in care and protection systems, excluded from school, in receipt of
income support or housing assistance or in the juvenile justice system.

4.33 Children in this group are extremely vulnerable in dealing with legal processes. For many, this contact
may be related to disadvantages they already face due to family breakdown, socio-economic and educational
disadvantages, systems abuse and disabilities. Their involvement in these processes may be extensive and
they may not always have the support of their families. These factors may add to their disadvantage.

4.34 Contact with legal processes may affect these children's lives in many ways. For many of these children
the contact produces a satisfactory result. For example, a child may receive income support that allows him
or her to complete school or a child may enter foster care and receive the support his or her parents were not
able to provide.

4.35 However, legal processes are interlinked in complex and sometimes little understood ways. Should one
legal process fail to address the underlying problems, contact with that process may increase the risk for
some children that they will have further, and increasingly adverse, contact with other parts of the legal
system. For example, damaging consequences are apparent in the links between the education, income or
social support and care and protection systems.””® Children in detention centres often represent the failures of
these systems to meet the needs of the children involved.

Education

4.36 There is considerable evidence that early school-leaving (leaving school before reaching the
compulsory attendance age) is strongly correlated with unemployment, poverty and homelessness.™’
Children who are suspended or excluded from school or whose intellectual and emotional needs are not
identified and adequately addressed may therefore suffer further and greater disadvantage and contact with
other legal processes. Those children who fail in the school system, whether from emotional, behavioral or
intellectual difficulties, may be at risk of criminal offending.**®

4.37 In one NSW study on children serving detention orders, 82.2% of the young people interviewed had
already left school before being incarcerated.”” Of those who had left school and were at least 15 years old
at the time of their arrest for the offence for which they were serving the detention order, 33.3% had left
school before they had turned 15.°° Over half of the respondents stated that they had truanted from school on
average at least one week out of every school month, 79.3% said that they had been suspended or excluded
from school at least once in their lives and 30.1% said that they had been suspended or excluded from school
at least 5 times.®”' The South Australian Department of Family and Community Services has also found that
young people entering its juvenile justice system tend to have poor literacy and numeracy: 25% have a
reading age of less than 10 years old and 50% do not have survival level numeracy skills.®**



4.38 These links between education and delinquency may reflect the correlations between inadequate
education, unemployment and crime. The unskilled, under-educated and unemployed are grossly over-
represented in criminal statistics.’” For children who have been excluded from school, the links may also be
a result of the alienation, low self-esteem and rejection that is often felt by these children.®**

Income and social support

4.39 Contact with income and social support systems may be correlated with children's involvement in care
and protection and juvenile justice systems. One case study reported to the Inquiry illustrates these links.

Eric was homeless as his step-father had told him to leave home. In order to get money for food and shelter Eric
agreed to sell a bike which he had a fair idea was stolen. He was to split the proceeds [of] $40.00 with a friend...Eric
was arrested and held in custody for three days until his case could be heard...Eric already had a 'failure to appear' on
his record. In explaining why he didn't appear he said that when you are homeless, its wet, you tend to lose things like
little bits of paper and you lose track of what day it is, and so he didn't appear.®”®

4.40 Low socio-economic status may increase the risk of children becoming involved in the juvenile justice
system. For example, one NSW study on juvenile theft offenders in detention found that the most common
reasons for offending given by shoplifting offenders were to obtain clothes or money for clothes (20.6%) or
food or money for food (17.6%).°”® The most common reason for offending given by break and enter
offenders was to obtain money (31.4%).° Participation in juvenile crime has also been linked to
unemployment and homelessness.®™ In a study of 400 young people aged 14 to 17 in Melbourne, more than
30% thought that young people in their age group committed crimes to supplement their incomes or for
survival purposes.®” However, low socio-economic status is not always or a sole predictor of juvenile crime.
Other developmental, familial, peer and school-related factors are also predictors.®'

4.41 Economic disadvantage also correlates to involvement in care and protection systems, although child
neglect and abuse is also related to a number of interlinked factors.'' Poverty may contribute to family
instability or stress which in turn leads to an increased risk of child neglect.’'? This link between poverty and
child abuse does not mean that poverty itself leads to abuse or neglect. Poverty may be a factor which
increases family stresses and affects parents’ emotional well-being. This stress, coupled with lack of
community resources, may tend to increase the vulnerability of children in low income families to abuse or
neglect.®”® Lack of social support for families also increases the risk of involvement in care and protection
systems. One study has found that poor child care facilities, a high turnover of residents and weak neighbour
ties provide conditions which increase the risk of neglect.®*

Care and protection

4.42 Another case study illustrates that there may be a link between care and protection and juvenile justice
systems.

Robert is 14 years old. His parents are from a non-English speaking background and have separated. He has been in
care since the age of six, consisting of foster care, an adoptive placement and five Department of Community
Services Residential Care placements. Robert has been diagnosed as having a conduct disorder and several
assessments suggest that he is 'functioning at a mild level of intellectual disability." Robert has been subject to
criminal charges on numerous occasions, including assault, malicious damage and break, enter and steal. Some of
these resulted from departmental staff pressing charges for incidents within the DOCS residential care settings. Some
of the charges were later dismissed by the Children's Court under the NSW Mental Health (Criminal Procedures) Act
1990. The Magistrate acknowledged that Robert's conduct disorder, borderline developmental disability and disrupted
history played a major part in his behaviour.®'

4.43 Children who have been extensively involved in the care and protection system are drifting into the
juvenile justice system at alarming rates. A NSW study revealed that wards of the state were 15 times more
likely to enter a juvenile justice detention centre than the rest of the juvenile population.®'® In Victoria, 21%
of the children in care over 10 years of age at April 1995 had been formally processed as offenders during
the period from May 1993 to May 1995 — a rate substantially higher than that for adolescents in the general
community.®”

4.44 Statistics are unavailable from other jurisdictions. However, evidence to the Inquiry, particularly from
young people, indicates that the situation is no better elsewhere. The Inquiry's survey of young people



revealed that 41% of the 113 respondents in detention facilities who answered the question about
involvement in care and protection systems had been involved in welfare proceedings.®'®

4.45 The link between the need for care and protection and criminal behaviour might be partly the result of
family background and influences, particularly those factors associated with parenting behaviour and style.*"’
When a caretaker is neglectful of a child, neglect being defined as some failure on the part of the caretaker to
provide conditions essential for the child's healthy development, there is more chance that the child will be
involved in some kind of delinquent behaviour, from self reported moderate delinquency to assault and
homicide.®’

4.46 However, the care and protection system itself often fails to provide an environment conducive to a
child's healthy development, compounding the problem and the risk for many children.””' The drift of
children from care and protection systems into the juvenile justice system may therefore be the result of a
failure by the family services department to provide an appropriate caretaker or of systems abuse.®”
Certainly, the number of children who become homeless while under care and protection orders indicates
that care and protection systems are not adequately caring for many children. A report on SAAP revealed
that 18.7% of SAAP clients under the age of 14 were under care and protection orders before they obtained
SAAP assistance, as were 17.1% of 14 to 15 year old clients and 8.1% of those aged 16 to 17.°* In Victoria,
23% of children given emergency accommodation by one agency during April 1995 were identified as
children currently in care.®**

4.47 The care and protection system also often fails to deal adequately with the education of the children in
its care, bringing into play the links between education and juvenile justice. One NSW study showed that
23.4% of the former state wards who were interviewed had left school before they completed Year 10 and
35.6% had completed Year 12 prior to leaving wardship. By comparison, only 5% of young people who
lived at home and were interviewed for the study had left school before Year 10 and 80% completed Year
12.% Another NSW study found that more than half of former wards had completed only Year 10 or less of
schooling, that almost half were unemployed 12 months after being discharged from wardship and that
almost half said that they were having difficulties 'making ends meet'.**®

4.48 Instability caused by changes in placement is another influential factor for children in care. The NSW
study on former wards noted that the average number of placements for a child in care was 8.4, the median
being 6.5. Of these former wards, 76.9% had three or more placements while in care, 28.6% had at least ten
placements and one young person had 32 placements.®”” However, those children who had spent at least 75%
of their time in care in one long-term placement had attended fewer schools, were happier, were more likely
to have completed at least Year 10 at school, more likely to report that they were able to 'make ends meet',
less likeég/ to say they missed out on affection and less likely to have thought about or have attempted
suicide.

4.49 Children leaving care often do not receive the support they require. As has been noted by other reports,
leaving care is '...a crisis which brings to the surface past deficits in care and attainment; it often requires, but
does not receive, a major input of services and support'.®?’ There is a history within all care and protection
jurisdictions of limited provision for the transition of young people into independent living.®* Young people
leaving care often experience inadequate housing, unemployment, loneliness, depression and poverty.”!
Both the HREOC and the parliamentary committee reports on homelessness note the over-representation of
former wards among the homeless and the inadequacy of the assistance these young people receive after they
leave care.®* These figures support other international studies on young people leaving care that show about
one third of young people leaving care become homeless at some point.*** As shown in paragraph 4.40, lack
of income and social support may be related to involvement in juvenile justice systems.

4.50 The link between care and protection and juvenile justice systems may also be more direct. Children in
care are often charged and taken into police custody when those responsible for their care and protection
believe that being in a more restrictive juvenile justice facility is in a particular child's 'best interests'.***
Child welfare workers routinely use the juvenile justice system as a treatment, punishment and holding

mechanism for children whom they find difficult to manage.®*



Problems of particular groups— varied experiences of children
I ntroduction

4.51 All children are disadvantaged to varying degrees in their participation in legal processes.”*® Some
children have particular problems. Children in different situations have very different experiences in their
contact with legal processes. Evidence to the Inquiry described the experiences of children in rural and
remote areas, Indigenous children, children from non-English speaking backgrounds and children with
disabilities.

Children living in rural and remote areas

4.52 Children in rural and remote communities face particular difficulties in relation to availability of goods
and services, education and employment opportunities, support services and other resources. Rural residents
find welfare and community services inadequate and inaccessible and believe that rural and remote areas are
not receiving an equitable share of economic and social resources. These areas have less than half the range
of general community services available in urban areas and the services are more expensive to operate than
in urban communities.*’

The vast array of urban welfare services are either unavailable in rural and remote areas or are so inaccessible and
under-resourced as to be virtually nonexistent.***

4.53 Rural and remote children involved with legal processes also experience problems such as access to
appropriate and timely legal services, detention facilities that are not designed to accommodate young people
and children's detention or care facilities that are hundreds of kilometres away from their families.

For young people in rural and remote communities, numerous factors make their...situation more difficult: limited
access to services, inflexible program requirements and a general lack of understanding by bureaucracies [of] the
unique needs of rural communities. Young people in rural and remote communities are disadvantaged by their lack of
access to subsidised services such as transport, health care, charity organisations and public housing which are
available to young people in larger metropolitan areas. In financial crisis, rural young people rarely have access to a
social worker or local financial support like their urban counterparts.®*’

Children from non-English speaking backgrounds

4.54 Children from non-English speaking backgrounds are not a homogenous group. They have different
cultural traditions, and may include first, second and even later generation immigrants, male and female
children, those from high and low socio-economic backgrounds and so on. Accordingly, these children do
not all have the same needs or problems. However, they may often face common difficulties with regard to
their participation in legal processes.

4.55 Although Australia's population is made up of approximately two hundred different ethnic groups,
many government services continue to be offered as if all people were of Anglo-Australian background and
familiar with processes in Australia.**” In general, children of non-English speaking background tend to find
the legal processes involved in obtaining these services bewildering and marginalizing.®"' They are
conducted in a language with which they are not familiar and rely on a high level of communication, both
written and spoken, containing highly technical terms unlikely ever to have been part of their experience.**
As a result, many children of non-English speaking background do not have access to the government
services available to them.**

4.56 Accessible and reliable interpreters are often critical to the administration of justice for children
suspected of a crime, yet only three Australian jurisdictions provide individuals with a statutory right to an
interpreter when being questioned by police.®** State and Territory police forces have different rules
regarding the use of professional interpreters and there is a great deal of discretion exercised by individual
police officers in judging whether a person has adequate English skills.®*’

4.57 Children of non-English speaking background may also encounter



o inadequate and inappropriately targeted information concerning law, procedures, rights and

obligations
. legal and correctional institutions inadequately dealing with their particular needs and problems
. problematic relations with police
. inadequate research and evaluation of multicultural issues in the juvenile justice area.

Indigenous children

4.58 Many Indigenous children come from rural and remote areas and are affected by the same problems as
other rural and remote children in their contact with legal processes.**® Many have difficulties similar to
those facing children of non-English speaking background, due to language and/or cultural barriers. For
Indigenous children these problems may be exacerbated by an expectation that they speak 'standard' English
or that their mannerisms and understandings are the same as those of other Australian English speakers.*"’

4.59 In addition, the difficulties that commonly arise in all children's involvement in legal processes,
including barriers to access, lack of understanding, marginalisation and agency complexities, affect
Indigenous children on a greater scale. Indigenous children are vastly over-represented in those legal
processes that have links with adverse outcomes and other legal processes.’*® Statistics from New South
Wales indicate that Indigenous children are over-represented in exclusion and suspension proceedings.®” In
the care and protection system, they are over-represented in each stage of the process, from notification to
substantiation to placement away from home.®*® They are over-represented in each stage of juvenile justice
processes, from charges, arrest and appearances in court to the more serious sentences.”' The extensive
contact by Indigenous children with these legal processes is of great concern to the Inquiry.

4.60 The operation of legal processes, particularly those involved in the care and protection and juvenile
justice systems, must also be viewed against past practices which have discriminated against Indigenous
peoples. The forced separation of Aboriginal children from their families has caused widespread breakdown
of family relationships and structures and loss of personal, family and cultural identity among Indigenous
people. Past assimilation policies and practices which tore apart families and communities continue to have a
negative impact on individuals, families and communities.*>

Children with disabilities

4.61 Children with disabilities are not a homogenous group. The term 'disability' includes behavioral
problems, learning disabilities, physical or intellectual impairments and psychological and psychiatric
conditions.®® Children with certain of these disabilities may be over-represented in the educational
discipline, care and protection and juvenile justice legal processes.’™

4.62 When the same discipline code is applied equally to all students in a school, it can have a harsh effect
on students with certain disabilities — particularly those with disabilities that have a behavioral element.®”
For example, the Inquiry was informed that a young person with Tourette's Syndrome had been suspended
from school numerous times for swearing, even though he was unable to control his outbursts.®*® Students
with disabilities are also frequently targeted as scapegoats for the misbehaviour of other children.®’

4.63 Children with physical, behavioral and intellectual disabilities are more susceptible to child abuse.®®® In
particular, children with intellectual disabilities are over-represented as victims of crime, particularly of
sexual assault.”” One submission to the Inquiry noted that women and girls with 'impaired mental
functioning' are believed to make up more than 29% of all victims of rape.®®® These children may be
frequently involved in care and protection or criminal witness processes.

4.64 Intellectually impaired children or those with learning disabilities may also constitute a significant
percentage of children in detention facilities.®' A study undertaken in NSW prisons in 1988 found that 12 to
13% of the prison population had an intellectual disability, that is, approximately four times that of the
general population.®® Although this research does not relate to children, it indicates a trend that may also be



present in the juvenile justice system. Research conducted by the South Australian Department of Family
and Community Services on young people entering its juvenile justice system indicates that many of these
young people could be classified as intellectually impaired — 28% were of borderline or below average
intellectual functioning.®®

4.65 Given their contact with these legal processes, children with disabilities may be particularly vulnerable
to the adverse outcomes associated with some legal processes. Submissions to the Inquiry also drew attention
to areas in which children with disabilities may be particularly disadvantaged within the legal system,
including an inability to communicate,’® susceptibility to manipulation (particularly in the context of
questioning and investigations)°® and barriers to participation based on stereotypes of their abilities to
participate.

National co-ordination is needed

4.66 This chapter has shown that Australia has not secured real participation for children in many of its legal
processes. These problems affect children in each jurisdiction and in each legal process examined in the
Inquiry. Notwithstanding the Commonwealth's co-ordination initiatives described in Chapter 3, children who
are dealt with by the Family Court, who are in care or who ought to be in care, who are drifting from the care
and protection system to the juvenile justice system, or who are left to their own devices by government
service delivery agencies also face problems caused by the jurisdictional division between governments and
agencies.

4.67 Submissions to the Inquiry argued that the welfare of children is a national issue that requires
Commonwealth oversight and assistance in developing best practice models for dealing with children. They
argued that Commonwealth co-ordination is necessary to ensure better delivery of services to children by all
levels of government. As Chapter 3 has detailed, the Commonwealth already funds research, provides
services to children, and develops and promotes a co-ordinated approach to policy on some children's issues.
The following chapters recommend that the Commonwealth should undertake a better focused, more
effective role in this regard.



5. Responding to children — advocacy and action

I ntroduction

5.1 The Inquiry heard repeated expressions of concern about the issues facing Australia's children and about
their ability to develop to a well-adjusted and successful maturity. These concerns focused on children as a
substantial proportion of victims of crime, child abuse, high rates of youth unemployment, homelessness,
mental illness and suicide. Many children facing these difficulties are drawn into contact with legal
processes. All this, it was said, reflected a failure of government policy to provide a co-ordinated response to
the needs of children and demanded effective advocacy of the interests of all children.

5.2 Submissions called for an integrated national policy for children, allowing co-ordinated policy
development and service delivery for children and the provision of advocacy for children.®®®

Why do policies and programsfor children need co-ordination?
I ntroduction

5.3 Government responsibility for children is split between Commonwealth, State and Territory
governments, among different departments according to 'portfolios' and among a myriad of government
agencies at different levels of government.®®” There are over 230 pieces of federal, State and Territory
legislation which deal with issues relevant to children.’®®

5.4 This division may enable laws and policies to be developed to meet regional needs. However, it also
means that policy development and service delivery to children are fragmented and often ad hoc. This
complexity has produced inconsistent standards with the result that the treatment of children in many
important areas, such as care and protection and juvenile justice, varies widely, and at times inequitably,
according to their place of residence. Co-ordination between agencies is limited and, in consequence,
duplications, omissions and shifting responsibilities between government agencies are common. In
consultations during the Inquiry, this lack of co-ordination was highlighted by a large number of both
governmental and non-governmental bodies.*®

5.5 The system as currently organised fails to address these overlapping effects of policy and service delivery
on children's lives and the consequent need for co-ordination and integration across the whole of
government.

Lack of co-ordination between agencies

5.6 The lack of co-ordination between agencies relating to children was noted by the ALRC as long ago as
1981 in a report on child welfare. In that report the ALRC noted that children in many serious situations
could languish because no-one had clear responsibility to take decisive action. The ALRC recognised a need
for an independent official to ensure

...that a case did not remain poised uncertainly between a number of agencies, the concern of all but the responsibility
670
of none.

In the sixteen years since the release of that report, this situation has not been improved, despite various
attempts by agencies to establish clear divisions of responsibility, protocols and co-ordination.

5.7 The cost to children of the lack of co-ordination between government agencies has been discussed in a
number of other reports, such as the 1989 Report of the National Inquiry into Homeless Children,®’" the
AIFS report The Common-wealth's Role in Preventing Child Abuse,*”* the 1994 report of the NSW Child
Protection Council,””” and the 1995 Report on Aspects of Youth Homelessness by the House of
Representatives Standing Committee on Community Affairs.”* The last mentioned report noted that the
situation for homeless children had not improved since Our Homeless Children in 1989 and, in some
respects, had actually deteriorated.®”



5.8 The Royal Commission into the NSW Police Service (the Wood Royal Commission) found

[a]lthough the various government agencies involved in the care and protection of children have promoted the

concept of interagency co-operation in dealing with child sexual assault matters, the past track record has been

poor.®’

The report found pockets of co-operation but no consistent and professional interagency co-operation in this
area. As the report stated, this has adversely affected the delivery of service and, more significantly, has
'...undoubtedly permitted paedophiles to continue their activities unchecked'.””’

5.9 This lack of co-ordination between agencies causes difficulties in program and service delivery in a
variety of areas affecting children's lives. This has been a problem consistently in the care and protection
system. Professionals working within the care and protection system raised with the Inquiry a number of
concerns about the lack of co-ordination. In particular they noted limited co-ordination between care and
protection agencies, the Children's Court and the Family Court.®”® Lack of co-ordination in the care and
protection system was highlighted in a report by the NSW Child Protection Council.” Chief Justice Alistair
Nicholson of the Family Court has also raised concerns.

Of all the areas where children's rights are unnecessarily compromised, one of the most disturbing issues is the
variance of legal frameworks and service standards in the protection of children and adolescents from abuse.®*

5.10 Lack of co-ordination also causes problems for children leaving care. The Brotherhood of St Laurence
has noted

[w]hile there are a small number of non-government agencies across Australia providing some services for a very few
of the children leaving guardianship, these services are scattered and unco-ordinated and can neither deal with the
numbers of children leaving guardianship nor the full range of their needs.®!

5.11 The Inquiry was also told of the lack of co-ordination between government departments dealing with
care and protection and those in juvenile justice.®®

Social and financial costs of lack of co-ordination

5.12 When policy and practice is unco-ordinated, children are not protected and supported but failed by legal
processes. The consequences for children were referred to earlier in the Report.®® On the one hand the lack
of co-ordination means that some children 'fall through the cracks' in the system and do not received any
assistance.

Too many young people are in no man's land.***

Nobody accepts responsibility for young people with mental illness. They are constantly falling between the cracks in
the welfare, care and protection and juvenile justice systems because they don't fall within the specific criteria of
many services.*®

These problems affect most severely those children who have dealings with numerous legal processes, such
as those in both the care and protection and juvenile justice systems and those dependent upon several
government departments for provision of support. The Inquiry was often told of these problems by both
professionals working with children and children themselves.

Where a young person has committed an offence, the welfare agency will sometimes say it is a criminal matter and
pass all responsibility for the child to the juvenile justice system, even though the child is in need of care.®®

Once someone has turned 15, the child welfare departments don't want to know about them, even though they're
supposed to look after kids in their care until they're adults...the department doesn't even know where some of their
clients are!®®’

In other cases, children must navigate numerous agencies and processes.

The bureaucracy is very fragmented. There is no holistic or developmental view of the young person...Dealing with
government agencies can be very confusing for young people.®*



5.13 These deficiencies within the system harm children, despite the best efforts by welfare workers and
professionals. For example, the Inquiry was told

[w]hen young people are referred to multiple places, they feel as if they're being given the run-around. The child
often becomes despondent and resistant to referral.®®

The system produces 'knee-jerk' responses to particular problems rather than considered comprehensive
measures which reflect a systemic approach across the whole of government. The Inquiry was told that

[g]lovernment departments are not very helpful. They are not responsive to kids needs or flexible in their approach to
those needs...**

Elsewhere it has been noted that

[m]ost activity has been reactive and intermittent rather than proactive and co-ordinated.®'

5.14 For children, decisions made in one area of their lives may have flow-on effects in other parts of their
lives. For instance, a decision to take a child into care may be influenced by the lack of support and
preventive services available to the child and family in the community. Children in care are less likely than
other children to complete their high school education. Children who fail to complete school, in turn, are at
risk of coming into contact with the juvenile justice system. Indeed, those in juvenile justice detention
centres have high rates of exclusion from school.®”> For many children the consequence of contact with
government services or authorities is involvement in the juvenile justice system.*”

5.15 Professionals in direct contact with children repeatedly told the Inquiry of their frustrations at being
unable to direct the system and services to assist children because of the shifting of responsibility and lack of
co-ordination between different government departments and agencies.®* Young people in focus groups
stated that this created serious difficulties in accessing government services.*””> A submission from the Youth
Advocacy Centre illustrates this.

Two departments now have responsibility for homeless young people. As a consequence, young people who are
applying for income assistance are caught between two Government departments. It is our experience that this has
had enormous implications for young people trying to access income support. For young people who have
experienced negative contact with a state welfare department in the past, or for those young people who live in
remote areas, the "safety net" is diluted even further.®¢

5.16 As well as harming children, this lack of co-ordination leads to inefficiencies in the allocation of
government resources. Areas such as care and protection and juvenile justice receive substantial funding but
spending is often ill-targeted, leading to significant inefficiencies and waste.

Social and financial efficiencies brought about by co-ordination

5.17 Proper co-ordination between agencies dealing with children should clarify the responsibilities of
agencies, reduce gaps in the system and assist agencies to respond effectively to young people's difficulties at
an early stage. An emphasis on preventive, early intervention and on planning and communication between
agencies should bring long term savings to the system, both financial and social. As Mr Greg Levine, former
Senior Magistrate of the Victorian Children's Court, has noted

[t]he link between inadequate education and offending and homelessness is obvious to those who work in the
Children's Court. The cost of appropriate programmes is minimal in relation to the cost to the community of dealing
with the impact of homelessness. The benefit to the community in having those otherwise lost children achieving
their potential is clear.”’

5.18 Young people similarly emphasised a preventive approach.

They should help young people not to do crime. Instead of just punishing the[m] all the time they should think of
ways to help them not to fall into the hands of crime.**®

5.19 The High/Scope Perry Pre-school study from the US documented the results of an early intervention
program designed to assist disadvantaged children's school performance. The program had positive effects
not only on the children's school performance but also on the children's social adjustment during adolescence



and early adulthood and in particular on their propensity for criminal behaviour. In financial terms, the study
found that for every $1 spent on the program the public saved approximately $7 that would otherwise have
been spent on criminal compensation, insurance costs, prisons and welfare.®”> As a commentator noted at a
recent conference on juvenile justice

[w]e will no longer be able to come across new ideas in juvenile justice provision and throw dollars at them to see if
they work. Greater planning and greater integration will be required.”

Problemswith current co-ordination initiatives

5.20 Numerous Commonwealth initiatives aim to develop coherent and consistent policies on children's
issues.””" These initiatives include cross-jurisdictional research, inter-governmental organisations, national
plans of action in areas of concern to children and directed policy co-ordination by bodies such as SCAG, the
Standing Committee of Community Services and Income Security Administrators and the Working Group
for the National Health Policy for Children and Young People.””” The Youth Bureau in DEETYA provides
some co-ordination across federal portfolios for young people aged between 12 and 25. Across levels of
government, there are also a number of portfolio-based Ministerial Councils, such as MCEETYA and
Administrators' Conferences. Recent initiatives in policy co-ordination take an issues-based approach and
include the Youth Homelessness Taskforce and the Youth Suicide Working Group. These initiatives have yet
to achieve their stated aims. Reform in a federal system can be slow.

5.21 Protocols are often used to promote agency co-ordination in children's services. The Inquiry heard
considerable criticisms of protocols. One example concerns the protocols between the Family Court, State
and Territory welfare agencies and children's courts in relation to child abuse allegations. The terms of the
protocols vary between different States and Territories. They also tend to be self-limiting, thereby preventing
proper communication. A Family Court study concerning child abuse noted that the protocols are such that
the outcome of the investigations are presented only within the protocol format, which sets out a series of
pre-determined responses to be made to the Court.”” Evidence to the Inquiry recited many instances of lack
of co-operation notwithstanding the protocols — of failures to investigate or limited investigation of Family
Court referrals.”"*

5.22 The Commonwealth/State Youth Protocol for the case management of homeless children, in operation
in all States and Territories since January 1995, has failed to provide the necessary co-ordination between
DSS, DEETYA and State and Territory care and protection systems.”®

5.23 Existing mechanisms fail to provide proper co-ordination, adequate service delivery or real priority for
children. More is needed for this.

Why do children need advocacy?
Introduction

5.24 Children do not have political power.”” They have limited say in decisions affecting their lives and
generally are unable to obtain redress when decisions are taken contrary to their best interests.

Children and young people are a relatively powerless group in society. Adults very often make significant decisions
about children without consulting them or seeking to involve their participation in the decision making process. They
are rarely informed or consulted about new laws and policies which will impact upon them. They are frequently
denied rights and opportunities which other members of the community take for granted. Many laws treat children
and young people not as people but as the property of their parents or as objects of concern. Many protectionist laws
and policies are based on outdated paternalistic notions. There is a considerable imbalance between children and
young people and government agencies such as the police and schools.””’

Decisions are often made by professionals with children's views not being sought or, if ascertained being ignored or
discounted. Children are the passive recipients of decisions made on their behalf by powerful adults. This has been
described by Michael Freeman as "entrenched processes of domination” and by Penelope Leach as "benevolent
authoritarianism" but, more simply, it is a modern day manifestation of the old adage "Children should be seen and
not heard".”®



The need for advocacy

5.25 Children rely to a large extent on adults to speak on their behalf and protect their rights. The
vulnerability of children tends to be reinforced by societal attitudes and legal processes.

Children need advocates, because they cannot look after their own interests. Parents are supposed to do this for them:
some don't, or can't. Children aren't heard by many of the adults who make the decisions that affect them most —
teachers and school administrators; governments who decide what resources will and won't be available to their
families, or to the children themselves; by welfare workers, magistrates and by the police.””

...children are grossly disadvantaged in protecting their interests, rights and freedoms. Our legal system denies them a
voice — bullied into silence as witnesses, lost in care, expelled without recourse from schools, exploited and abused
on the streets and in the systems designed to protect them. In principle children, as people, have the legal right and
interest in having a say in decisions that are likely to affect them; children, as citizens, should have better access to
the processes of government that directly affect them; children, as human beings with social rights, ought to have
equal access to the law, and that the community has a duty to take their rights, and children seriously.”"

5.26 The serious consequences of children's inability to protect themselves against abuses has been
illustrated most recently in the report of the Royal Commission into the New South Wales Police Service’"!
and the Queensland Children's Commissioner's report on Paedophilia in Queensland.”'* The Report of the
NSW Parliamentary Standing Committee on Social Issues, commenting on the Royal Commission's inquiry
into paedophilia, noted

[e]vidence to the Royal Commission revealed that many children who were in the care of the Department of
Community Services were subject to abuse. A number of these instances occurred many years ago and that they are
only now public confirms the evidence to this Committee regarding the vulnerability and silence of so many
"damaged" children. Moreover, further evidence to the Royal Commission from senior members of other government
departments has revealed a general ignorance by senior bureaucrats to issues relating to abused children.”"?

5.27 The abuses uncovered by the Royal Commission illustrate perhaps more than anything the lack of
adequate advocacy mechanisms for children.

Children who claimed that they were abused, assaulted, raped and imprisoned, were disbelieved: the systems did not
permit them to speak and be heard. Institutions refused to accept that their staff could act so disgracefully. Police
gave priority to "operational requirements", were unduly deferent to religious bodies and respectable men, and
education and child protection systems were "slack". Children did not know and could not claim their rights, even
their right to bodily integrity. They lacked institutional or any advocacy. That is the problem. Our social and legal
systems do not legitimate child advocacy.”™*

5.28 The unacceptably high levels of unemployment, suicide and homelessness among young Australians
also illustrate the need for advocacy of the interests of all children across agencies and systems.”"

5.29 Many young people say that they do not have a sufficient voice in the legal processes affecting them.
For example, in the Inquiry's survey of young people, 70% with experience of the juvenile justice system
indicated that the magistrate or judge did not let them have a say in the case.”'® Among those who had been
involved in welfare proceedings, 62% did not know what was happening and 78% did not have enough say
in the decisions made.”"’

5.30 Even where there is a reasonable standard of services for children, advocacy plays an important role.
One submission to this Inquiry spoke of the role of advocacy in 'humanising the bureaucracies' and assisting
children and their families to navigate their way through the complex maze of bureaucratic processes to gain
access to services.”"®

5.31 Children require both systemic advocacy and advocacy as individuals. Children as a group are helped to
take an active role in matters affecting all children through broad-based, systemic advocacy. Advocacy of
individual children remains necessary and important. However, scrutiny and monitoring of government
services and programs, lobbying of government on behalf of all children and dealing with complaints to
ensure accountability have all become important advocacy functions.



L ooking to the future: a national approach
I ntroduction

5.32 No Australian government has a particularly good record in ensuring that policies and services for
children are properly co-ordinated, that waste is reduced or that service delivery is effectively targeted.

The Commonwealth will never achieve much for children while its policies and programs for children and their
carers are scattered across every conceivable portfolio area ...”"

The Commonwealth provides significant funds for children. It has the revenue raising ability and the central
position to enable it to provide leadership, co-ordination and priority for children's issues. However, it has
not met its responsibilities to children even at a service delivery level in its own agencies, such as income
support and immigration, and in federal legal processes in which children are commonly involved,
particularly family law. As yet, it has provided little effective national leadership to the States and
Territories.

5.33 The Inquiry was repeatedly and emphatically told by professionals working with children that the
Commonwealth must be engaged explicitly on matters relating to children and the formulation of a national
solution to specific problems. National co-ordination of agencies dealing with children's issues across the
whole of government is required. Effective and independent national advocacy for children is also required.
A substantial infrastructure already exists to provide these functions.

Co-ordination and advocacy: a national package

5.34 Proper co-ordination and advocacy, to a large extent, simply requires rationalising and integrating
existing initiatives and agencies. The Inquiry does not advocate a proliferation of government co-ordination,
monitoring and complaints bodies. That is not merely inefficient but counterproductive and confusing to
consumers of services. Rather, we recommend a package of mechanisms to provide an integrated approach
to co-ordination and advocacy.

5.35 Our recommendations focus on the need for national leadership in policy formulation and systemic
advocacy for children, with full participation by State and Territory governments and advocacy bodies, non-
government organisations and individual community and youth workers.

5.36 In recognition of the essential role of States and Territories and the significant work undertaken by non-
government bodies, the Inquiry recommends the convening of a National Summit on Children comprising all
Heads of Australian Governments. The aim would be for the Heads of Government to reach a consensus on
nationally co-ordinated strategies and commitments to address nominated areas of particular concern in
relation to children who come into contact with legal processes. The organisation of the Summit might be
undertaken by a small group in the Department of the Prime Minister & Cabinet (PM&C).

5.37 Following the Summit, a small Taskforce on Children should be established. Appointments to the
Taskforce would be agreed by Heads of Governments during the Summit and announced at its conclusion.
The Taskforce would be responsible for implementing the nominated strategies into action plans, drawing
together national standards and ensuring performance of commitments over a period of 18 months to 2 years.

5.38 The Summit's organising group, as an embryonic Office for Children (OFC), could support the
Taskforce through the provision of secretariat services. The Taskforce would receive advice from relevant
government agencies, community organisations, professionals and young people themselves.

5.39 When the Taskforce's work is completed OFC, either remaining with PM&C or in another central
national location,”™ could carry on the broad policy co-ordination and monitoring role in relation to
children's issues. This federal co-ordination would be complemented by similar action in each State and
Territory. Some jurisdictions already have these units. The OFC and State and Territory groups would ensure
that nationally agreed standards and co-ordination arrangements operated effectively and efficiently.



5.40 To overcome the inadequate grievance mechanisms, the comparatively low priority given to children's
interests, the poor standards of services for them and their general reluctance to complain, the Inquiry also
endorses the establishment of Commissioners for Children. The Inquiry is also recommending the
establishment of these offices in all States and Territories as well as the enhancement of HREOC's role and
responsibility for children at the federal level by the establishment there of a specialist children's unit.”*!
These federal, State and Territory Commissioners would have strong links to OFC. Commissioners or
similar offices already exist in some States and Territories.

5.41 To complement these systemic advocacy bodies and in recognition of the difficulties many children
face in accessing services and processes, the Inquiry is also recommending the formation of a network of
individual, 'grass-roots' advocates to provide children with directed, individual assistance.”” This network
would also be co-ordinated by OFC.

5.42 The following two chapters discuss these recommendations in detail. The National Summit, to provide
the impetus for reform, is discussed here.

National Summit on Children

5.43 National solutions to key problems facing children and young people should be addressed at the
beginning of the process through high level Commonwealth, State and Territory involvement in a National
Summit on Children. The Summit, to be attended by all Heads of Australian Governments, would address
issues and problems facing children and young people including, but not limited to, assistance to children
whose families have broken down, child abuse, causes of offending and crime prevention, youth suicide and
youth homelessness.

5.44 The Summit would enable discussion and agreement between the Commonwealth, States and
Territories on the strategies and co-operation needed to address these problems. Resources should be
committed and responsible representatives in each relevant department nominated as contact people. OFC
would be established first in limited form to organise the Summit and begin to make links with the relevant
stakeholders within and outside government. During the Summit, the Heads of Government would compile a
follow-up list of priority tasks for OFC to undertake.

5.45 The Summit should be convened as a matter of priority to enable Heads of Government to announce a
national commitment to children.

Recommendation 1. A National Summit on Children should be convened as a matter of
priority. The Summit should be attended by Heads of Australian Governments. Areas requiring
particular attention to promote co-ordination include assistance to children from broken
families, child abuse, causes of offending and crime prevention, youth suicide and youth
homelessness.

Implementation. The Prime Minister should convene the National Summit as a matter of
priority.



6. The new working federalism

I ntroduction

6.1 This chapter develops a model of working federalism which the Inquiry sees as essential to address the
needs of children in the legal process. An outline of our integrated proposal developed in this and the next
chapter is given in Chapter 5.

Co-ordination models
Introduction

6.2 Many bodies, including the DEETYA Youth Bureau, various taskforces and campaigns and State and
Territory bodies seek to co-ordinate policies and programs for children and young people. None achieves this
goal comprehensively. Certain of these important existing agencies are considered here.

DEETYA Youth Bureau

6.3 The Youth Bureau within DEETY A undertakes policy monitoring, research and program delivery to

help to ensure that the Government's policies meet the needs of young people

provide leadership in research and analysis on youth issues

facilitate communication between young people and the Government and

design and manage services and programs to maximise young people's participation in the Australian
community.’?

6.4 The Bureau undertakes a substantial amount of work in program administration and service delivery,
with much of the focus being placed on education and employment-related issues. The Bureau is concerned
with young people aged between 12 and 25, only some of whom are children.

MCEETYA Youth Taskforce

6.5 This Taskforce comprises Education and Employment Ministers from all federal, State and Territory
Governments. The Taskforce identifies priority issues, undertakes research through the NYARS and
develops policy and strategies to implement these policies. The Taskforce held two meetings during 1995-96
and submitted a report and forward plan to the July 1996 meeting of MCEETYA.”** Again, its focus is young
people rather than children.

Youth Homelessness Taskforce

6.6 This Taskforce has an $8 million budget for a 2 year program.”® It administers the Youth Homelessness
Pilot Program and is responsible for establishing and monitoring various projects under that Program. It
conducts 'good practice forums' based on these projects. The Taskforce is due to provide advice to the Prime
Minister on the program by October 1998.

Youth Suicide Working Group

6.7 The Youth Suicide Working Group consists of several federal departments, including the Department of
Health and Family Services, DEETYA, the Attorney-General's Department, DSS and ATSIC. A Youth
Suicide Prevention Advisory Group was also established in 1992 to provide advice to the Department of
Health and Family Services in relation to the funding of projects. The Advisory Group consists of specialist
researchers, academics and professionals with expertise in the area of youth suicide.”*

6.8 The activities of the Working Group and Advisory Group are focused on the National Youth Suicide
Prevention Strategy, a $31 million initiative to provide a co-ordinated approach to youth suicide
prevention.””” The Strategy is administered and co-ordinated by the Department of Health and Family
Services, with advice from the Youth Suicide Prevention Advisory Group. In the 1995-96 Budget, $13
million was allocated over four years to develop, trial and evaluate implementation of best practice in service



delivery to young people at high risk of suicide and to improve information sharing and data collection
systems.””® A further $18 million was allocated to the Strategy in the 1996-97 Budget for counselling and
telephone support services, research, education and training for professionals.””® As the projects have now
commenced operation, the working group has not met in over a year. However, the Advisory Group
continues to assist the Department of Health and Family Services.”’

NCAVAC

6.9 This 3-year, $13 million campaign was launched on 5 June 1997 to develop partnerships with States and
Territories through the Lead Minister's National Anti-Crime Strategy Group, with other federal agencies
through an Inter-Departmental Working Group and with institutions and research organisations, peak non-
government organisations and the corporate sector.

6.10 The campaign is undertaking a number of national crime prevention projects on a range of issues,
including youth crime prevention. The campaign is examining issues relating to homeless youth, young
people's use of public space and early intervention strategies.””' The projects consist of evaluation and
implementation strategies.”*>

6.11 The campaign is co-ordinated by a unit located in the Attorney-General's Department. It co-ordinates
the research and demonstration projects, liaises with relevant organisations and develops community
education and training programs.”’

NSW Office for Children and Young People

6.12 The NSW Office for Children and Young People was established in April 1997 to facilitate the co-
ordination and planning of government policy relating to children and young people. It also provides advice
to the Premier, liaises with organisations representing children, gathers and exchanges information and
provides a secretariat function to the Premier's advisory bodies concerned with children and young people.”**

Proposal for an integrated system
A federal co-ordination body

6.13 A federal co-ordination office must be centrally located in the policy and program development process
to be able to co-ordinate policy development and service delivery across the whole of government. All
governments and departments involved in policy and service delivery for children should participate in and
share responsibility for the rationalisation and co-ordination process.

6.14 This requires the co-ordinating body to be located within government rather than established as a
separate statutory body. It must have close involvement in day-to-day policy debate and be assured of
participating vigorously in all stages of policy development. Its views must be appropriately reflected in
government legislation, policy and programs affecting children. This could not be achieved if the co-
ordination functions were placed in an independent statutory body.

Location of the co-ordination body

6.15 The co-ordination function also must be 'owned' by all levels of government. A process managed and
directed only at a federal level would be unlikely to gain the vital support of States and Territories, which are
primarily responsible for policy and program delivery for children.

6.16 Significant consideration was given to locating the co-ordination role within the DEETYA Youth
Bureau. A number of policy analysis, research and liaison functions are carried out by the Youth Bureau.
However, this role is diluted by the time and resources spent on the administration of education, employment
and training programs. For instance, the Youth Bureau administers JPET and the Green Corps Program,
designed to encourage participation by young people in employment, education and training. It also provides
career information and guidance services through the provision of 'The Job Guide' and other careers
information material.””> The Youth Bureau also may not have the appropriate expertise to deal with issues



affecting younger children. Its present focus on young people from 12 to 25 is quite different from the focus
of an office to co-ordinate policies and programs for children, even though there is overlap in ages.

6.17 Apart from competing program delivery demands and limitations in scope, a service delivery portfolio
such as DEETYA may not be best placed to rationalise policy and muster support from within other federal,
State and Territory Government portfolios.

6.18 PM&C is centrally located within the federal Government. It already undertakes across government co-
ordination, particularly through the Office of Status of Women and Office of Indigenous Affairs. They
provide policy advice, briefing and support to the relevant Ministers and information and administrative
support for presentation of the Government's decisions in these areas.””® PM&C also has significant
experience in liaising with State and Territory Governments. Its central position within government gives it
the status necessary to deal effectively with all jurisdictions and ensure participation. It is also responsible for
servicing Cabinet. We recommend that OFC be established within PM&C.

State and Territory involvement

6.19 The States and Territories play important roles in relation to children. Various non-government
organisations across Australia undertake important work for children. The Inquiry considers it essential that
States and Territories and non-government organisations participate in the work of OFC.

Comment on the proposal
I ntroduction

6.20 Many submissions to the Inquiry endorsed the need for a national co-ordination body.””” This need was
also emphasised a number of times during consultations and in evidence to the Inquiry.””® More specifically,
a substantial number of submissions supported our proposal for the establishment of an OFC as set out in
DRP 3. This support came from a wide range of bodies, including the Child Health Council of South
Australia,””” the Mental Health Legal Centre’*’ and Australian Red Cross.”*' The need for a federal OFC was
emphasised in consultations during the Inquiry’** and was recently endorsed in a paper by the Australian
Association of Paediatric Teaching Centres’* and during the Australian Institute of Early Childhood
Centenary Conference in August 1997.”* A national policy co-ordination unit was also called for in a
conference in 1997 on children's rights.”*

Benefits of federal co-ordination: corporations law model

6.21 The value of overarching national co-ordination is exemplified by corporations law, where the
Commonwealth's assumption of responsibility has resulted in significant improvements in the operation of
the system. The operation of corporations law had been plagued by administrative inefficiencies and lack of
co-ordination. During the late 1970s and through the 1980s corporations law operated through the Co-
operative Scheme. This scheme provided for the establishment of a Ministerial Council of ministers of all the
governments, a National Companies and Securities Commission, a Companies and Securities Law Review
Committee and the continuation of existing Corporate Affairs Commissions in each State. Under the scheme,
each State passed its own legislation applying the Commonwealth legislation. Difficulties arose because the
scheme's structure diffused responsibility through the Ministerial Council so that no single government or
minister was responsible for the legislation. The relationship between the National Companies and Securities
Commission and the State Corporate Affairs Commissions was administratively inefficient and problems
arose because each of the State Commissions adopted its own interpretations of the law and rulings.”*

6.22 A Senate Standing Committee report in 1987 highlighted the deficiencies of the scheme and
recommended that the Commonwealth assume responsibility for all areas covered by the scheme. In
response, the federal Government introduced a legislative package which, among other things, consolidated
the legislation and introduced the Australian Securities Commission Act 1989 (Cth). The Australian
Securities Commission replaced the National Companies and Securities Commission and the respective State
Corporate Affairs Commissions.”’ Several States were concerned that the legislation would result in loss of



control over issues relating to companies and challenged the validity of the legislation in the High Court.
Their claim was upheld by the High Court.”**

6.23 As a result of the High Court decision in 1990 the Commonwealth, States and Territories signed Heads
of Agreement in Alice Springs (the 'Alice Springs Agreement') in which the States and the Northern
Territory agreed to pass legislation that would apply the Commonwealth's legislation. This Agreement
replaced the National Companies and Securities Commission and the State and Territory Corporate Affairs
Commissions with the Australian Securities Commission which had regional offices in each capital city. The
Australian Securities Commission was to become the sole regulatory authority, accountable only to the
federal Parliament and responsible to the federal Attorney-General. The Alice Springs Agreement allowed
the Ministerial Council to continue. However, it addressed the lack of co-ordination and shifting of
responsibility characterised by the operation of that Council by increasing the Commonwealth's power over
its decision making and reducing the Council's role in corporate law reform.”*

6.24 The history of corporations law demonstrates the improvements which can be brought about through
co-operative federalism and national co-ordination bodies. The Australian Securities Commission differs
from our proposed OFC in that the Australian Securities Commission has wide regulatory, investigatory and
information gathering powers and the power to initiate civil or criminal proceedings in certain circumstances.
However, the Australian Securities Commission is analogous to OFC in that it has responsibility for
achieving uniformity throughout Australia in relation to performance of certain functions.””’ The Australian
Securities Commission also performs an important educative function.””' It has become involved in law
reform, makes submissions to inquiries and publishes reports and discussion papers.”* The formation of the
Australian Securities Commission, with its regional offices in each State and Territory, illustrates how a
body can achieve a level of uniformity and efficiency within the present constitutional arrangements by
striking an acceptable balance between national and State interests.

Objectionsto the creation of OFC

6.25 A number of submissions to the Inquiry questioned the need for a co-ordination body for children on the
basis that it would represent a further layer of bureaucracy.”® These submissions argued from two different
assumptions.

6.26 On the one hand, DEETYA accepted that children's needs should be handled through a 'whole of
government' approach involving co-ordination by health, education, legal and other relevant agencies but
submitted that '[t]he creation of an overarching agency may hamper, rather than facilitate, this process which
should be the responsibility of relevant agencies in their everyday activities'.””* At a State and Territory level,
the DEETYA submission questioned whether rationalisation could be achieved through the creation of an
'...additional bureaucratic body..." as the existing advocacy bodies will continue to be necessary.””

6.27 Far from duplication, the Commissions' proposals will fill a vacuum in policy and unify accountability.
They will put children's interrelated needs first, above the priorities of individual agencies. State and
Territory advocacy bodies are an important component in our scheme. The primary function of OFC is
policy co-ordination, not advocacy. As part of this co-ordination role OFC would consult with the State and
Territory advocacy bodies. Their functions would complement OFC, not duplicate it. OFC would be a
facilitative agency to develop integrated policy from the different strands of policy currently being developed
in separate agencies which are at some points contradictory and at times deliver considerable inequities.

6.28 Secondly, the Northern Territory Government questioned the need for national consistency,
emphasising that areas such as care and protection are primarily the responsibility of States and Territories.
However, the object of national co-ordination is not to take away the jurisdiction of the States and Territories
over areas such as care and protection and juvenile justice. OFC is intended to monitor and sponsor co-
ordinated policy-making across jurisdictions, leading to national quality standards for the operation of those
systems.

6.29 A number of submissions questioned whether OFC could operate with appropriate independence.”®
Action for Children SA stated that the office may be subjected to political pressure and not be able to
undertake many of the independent monitoring functions required of it, becoming instead a '...campaigner for



government policy'.””’ The Child Health Council of South Australia also raised concerns about the Office's
vulnerability, stating that it would be dependent on the goodwill of the government of the time.”*®

6.30 However, co-ordination should be undertaken by a body centrally located within government. By
contrast, systemic advocacy is a distinct and separate function more appropriately carried out by an
independent statutory authority and non-government organisations.””” A co-ordination body does not have
the same requirement for independence. Indeed, independence could preclude its access to the inner
workings of government and policy development where its principal roles lie.

6.31 A small number of submissions raised concerns as to the range of functions to be accorded to the
proposed OFC. The Child Health Council of SA pointed out that it can be '...quite unwieldy for a new
establishment to have too wide a brief in the initial stages'.”® It also stated that some of the recommendations
appear to duplicate functions better performed by extending existing government and non-government
services. Action for Children also raised concerns, suggesting that OFC's functions should be limited to a
focus on national standard setting and co-ordination of policy at the federal level.”"'

6.32 The Inquiry's recommendation for a National Summit and Taskforce responds to these criticisms.”® The
National Summit and Taskforce implementation strategy will bring an energy, commitment and purpose to
OFC. The priorities agreed to by the National Summit and Taskforce will set the agenda for the first stage of
the OFC's co-ordination work. The Commissions recognise that OFC would have extensive functions.
However, these functions would be developed gradually over time in line with other identified areas of
priority. Likewise, OFC would not duplicate functions. One object of establishing OFC is to permit over time
the rationalisation of other partial co-ordination arrangements so as to remove existing duplication and
inconsistency.

The operation of the model
The proposal

6.33 Following the National Summit, a small Taskforce on Children and the Legal Process should be
established. This would facilitate State, Territory and non-government participation in formulating co-
ordination strategies, national standards and guidelines. It would operate along the same lines as
NCAVAC’™ and the MCEETYA Youth Taskforce’® in that it would develop partnerships with key
stakeholders.

6.34 The Taskforce should comprise perhaps 12 members, which may include three or four representatives
from relevant Commonwealth, State and Territory departments nominated by the Summit. It would also
include members from non-government organisations, specialist academics, practitioners, young people and
parents. Indigenous children and children from rural and remote areas particularly should be represented on
the Taskforce. The Chair should be an independent and eminent person with a record of achievement in
working with children's issues. The person would need to have the confidence of Heads of Government.

6.35 The Taskforce would probably need to meet monthly for 18 months in each capital city on a rotating
basis. The Chair would receive part-time remuneration; other members would be provided with out-of-
pocket expenses. The Taskforce would look to receive advice and direction from broader meetings and
conferences organised by OFC.

6.36 The Taskforce would be required to report after 18 months on the state of implementation of the
national strategies, what modifications are considered necessary and the working plans and national
standards that should be implemented. It would also establish benchmarks against which to assess federal,
State and Territory agencies' performance. The report would then be tabled in federal Parliament and handed
to all Australian Governments for implementation in their particular jurisdiction.

6.37 Upon completion of its primary task, the Taskforce would continue as an Advisory Committee on
children's issues to the Prime Minister and other Heads of Government. Co-ordination of the implementation
of the national strategies and standards would be undertaken by OFC and its State or Territory
counterparts.765



6.38 OFC should be established with a small number of staff initially, building over a period of two to three
years to a strength of about 15. It would be funded, apart from an initial modest 'float', primarily from off-
sets from those areas of adminstration already attempting to provide co-ordination of children's issues. As
OFC is separated from program delivery, its focus would not be diverted to portfolio responsibilities. It
would be free to take issues-based or thematic approaches to children's interests as appropriate rather than
being limited by portfolio boundaries.

6.39 OFC would provide secretariat services to the Taskforce, enabling it to develop links with government
and non-government organisations. The strategies agreed upon during the Summit and by the Taskforce
would set the priorities for OFC in the first two to three years of its operation. OFC would monitor the
implementation of Taskforce strategies, standards and guidelines in each jurisdiction. It would continue to
report to Parliament to ensure the standards are met and are regularly updated.

6.40 OFC would have responsibility also for developing, with the involvement of the Advisory Committee,
modifications to existing and new standards for consideration by all Governments, general co-ordination of
children's programs and policy across agencies and monitoring new policies and programs. The
Commissions envisage that OFC's functions would include research and liaison functions.

6.41 OFC should be funded to provide some resources to assist selected delegates to attend the meetings and
conferences associated with the Taskforce. OFC would also have funding to engage the services of paid
consultants in areas of need.

6.42 Ideally, over the life of the Taskforce, each State and Territory should establish a centrally located co-
ordination unit to mirror the functions of OFC. Current co-ordination functions should be streamlined to
ensure the functions of each jurisdiction are complementary. Many State and Territory entities already carry
out some of these functions. However, generally these bodies have a limited scope that restricts their ability
to work or forge links according to a whole of government perspective. They are often constrained by
portfolio concerns and responsibilities.

Specific functions of OFC

6.43 The recommendations in this report propose that OFC be given a number of responsibilities. The major
functions of OFC would be to

o co-ordinate the development of a network of grassroots advocates for children and conduct related
publicity (recs 9, 10)

. commission a national advice line for children, to be funded by the Department of Health and Family
Services (rec 11)

o co-ordinate research in relation to exclusion from school (rec 46)

o distribute the results of the review of research on effects of the media on children (rec 63)

o develop and distribute best practice guidelines for advertisers (rec 66)

o co-ordinate the development of national interview standards (rec 91)

J co-ordinate the development of national standards for the staffing, skills and interview methods of

Child Advocacy Centres or joint interview teams (rec 92)

o co-ordinate the development of national standards for child witness support units in consultation with
the relevant State and Territory agencies (rec 106)

. develop national standards for legislation and practice in the care and protection system and monitor
and evaluate these standards (recs 161, 162)



. develop the Charter for Children in Care (rec 164)

o support research and co-ordinate data collection on child prevention strategies, publish the results in
an annual report to Parliament and provide required advice (rec 166)

. co-ordinate research into mandatory reporting of child abuse (rec 168)

. co-ordinate research into the practice of family group conferencing and pre-hearing conference
schemes in the care and protection system (rec 169)

o co-ordinate research into the drift of children in care into the juvenile justice system (rec 182)

o co-ordinate research into the appropriate mechanisms and forums for dealing with adolescent/family
breakdown (rec 191)

o develop national standards for juvenile justice, monitor those standards and report annually on the
results (recs 192, 193)

. convene a working party of relevant individuals to develop guidelines for security companies dealing
with young people (rec 203)

o conduct a national evaluation of community visitor schemes (rec 224)
o develop guidelines for juvenile court design (rec 234)
o commission and disseminate research into non-custodial sentencing options and develop best practice

models for those options (rec 243)

. monitor the operation of duty solicitor schemes for young offenders (rec 245)

J co-ordinate initiatives to address the special needs of Indigenous children in relation to sentencing (rec
252)

. analyse data on recidivism rates for detainees (rec 282)

. analyse data about specified groups of young people who enter detention, for incorporation into

national standards for juvenile justice, policy and program development (rec 283).

6.44 OFC would also undertake a monitoring role and consult with other agencies as set out in other
recommendations in this Report.

6.45 All these functions would not progress at the same pace.”*® As stated, in the first two to three years
priorities would be set by the Summit and Taskforce. After that time, OFC could gradually develop over a
five to seven year period and take up functions beyond the recommendations in our report, particularly in co-
ordinating aspects of youth policy beyond the scope of this Inquiry. The Inquiry concerns children in legal
processes. However, there are also many significant competing concerns for children, for instance, in the

medical and health fields.
Rationalisation of existing bodies

6.46 The Taskforce and, later, the Advisory Committee to Heads of Government, the OFC and its State and
Territory counterparts would take over many functions currently undertaken by various existing
Commonwealth departments, taskforces and Ministerial Councils. In particular, OFC would take over those
policy and co-ordination functions of the DEETYA Youth Bureau, the federal Attorney-General's
Department and PM&C that deal with children's issues.



Alternatives to implementation of recommendations

6.47 The provision of proper co-ordination through the development of OFC is a matter of priority for
children's interests. However, the recommendations in this Report do not rely exclusively on the
establishment of OFC. Should the proposal for OFC not be implemented, the Inquiry envisages that the
recommendations could be handled by suitable alternative bodies. The cost of this, however, would be
continued failure of co-ordination and integration.

Funding implications
I ntroduction

6.48 Australian governments are already funding many of the functions to be undertaken by OFC. The
problem is the funding is spread too widely and too thinly. The system is unco-ordinated and inefficient. The
establishment of OFC would not entail high levels of additional federal spending. Indeed, OFC and the
associated Taskforce would rationalise many functions currently undertaken by other bodies. Some idea of
the likely cost of the Taskforce and OFC is set out below, based upon funding for bodies performing similar
functions. Detailed costings are provided in Appendix C.

Comparable bodies to the Taskforce

6.49 The Youth Homeless Taskforce is similar to the Taskforce on Children and the Legal Process envisaged
by the Inquiry.”®” That Taskforce has an $8 million budget for a two year program. However, much of its
funding is dedicated to administering the Youth Homelessness Pilot Program. As the Taskforce on Children
and the Legal Process would not be undertaking program administration, its budget could be significantly
less than that of the Youth Homelessness Taskforce.

6.50 The Taskforce on Children and the Legal Process would be closer in function to the MCEETYA Youth
Taskforce. The MCEETY A Taskforce identifies priority issues, undertakes research and develops policy and
strategies to implement policies. The Taskforce held two meetings during 1995-96 and submitted a report
and forward plan to the July 1996 MCEETYA meeting.”®® There are no available costing figures on this
Taskforce.

Comparable bodiesto OFC

6.51 The Youth Bureau currently undertakes policy monitoring, research and analysis and service delivery
functions which seek to protect the interests of young people between the ages of 12 and 25. The strategies in
its Draft Business Plan include research and analysis, the development of links with other agencies and the
development of services and programs to assist young people to make successful transitions between home
and independent living and between school, further education and employment.

6.52 Some of the policy analysis, research and liaison functions that we envisage OFC performing are
presently carried out by the Youth Bureau. The Bureau also co-ordinates a number of programs which are
relevant to OFC. The Bureau and OFC cater for different age groups. The Bureau caters for young people
between 12 and 25. OFC would cater for children, that is, those under 18. Some of the Bureau's policy and
research work is also portfolio-related. Accordingly, functions relating to the 18 to 25 age group and
portfolio responsibilities of education and employment will remain with the Bureau.

6.53 As well as general policy and research functions, the Bureau also co-ordinates a number of programs,
part of which could be transferred to OFC. These include

. the NYARS which undertakes research into current social, political and economic issues relating to
young people and provides federal, State and Territory Governments with information to assist in the
development of youth policy

. the National Clearinghouse for Youth Studies based at the University of Tasmania, which collects and
disseminates data on research, publications and conferences on youth issues and



o the Rural Youth Information Service within the program administration section of DEETY A which is
designed to improve the access of young people in rural areas to information and advice on issues,
with an emphasis on employment, education and training.

6.54 The Bureau employs approximately 17 staff in policy areas, eight of whom are engaged in whole of
government co-ordination and nine in policy work relating to portfolio responsibilities.””® Expenditure in
1995-96 on programs covering co-ordination, research and consultation functions amounted to $1.3 million
— the Rural Youth Information Service ($500 000), the National Youth Affairs Research Scheme ($100
000), the production of youth publications ($500 000) and the National Clearinghouse for Youth Studies
($200 000).”

6.55 The Office of Status of Women within PM&C provides policy advice to the Prime Minister and the
Minister Assisting the Prime Minister for the Status of Women. In developing policy, it has regular contact
with federal, State and Territory Ministers and their advisers, stakeholders and specific interest networks. It
conducts research, produces publications and helps disseminate information about the federal Government's
decisions in these areas.””' The Office of Status of Women with 27 staff is larger than OFC would be. Its
expenditure in 1995-96 was approximately $4 664 000.”"

6.56 The NSW Ethnic Affairs Commission is also a comparable body. The primary functions of the Ethnic
Affairs Commission are to provide advice to the NSW Government on ethnic affairs, create a link between
government and community and provide relevant services to the community. The Ethnic Affairs
Commission is a permanent, statutorily-based government authority. In addition to the Commission itself, it
has three regional advisory committees, a customer council and a grants advisory committee. Its activities
include significant program delivery, particularly the provision of a 24-hour interpreting service.””” It has 94
staff, including 14 part-time Commissioners and a full-time Chairperson. Expenditure on operating expenses
in 1995-96 was $8 445 000.”” Once again, this body is considerable larger than OFC would be and it has
significant additional service delivery functions.

Resources and infrastructure

6.57 We envisage OFC operating in two stages. In the first stage (2 years) its functions will be divided
between servicing the Taskforce and undertaking general policy co-ordination of agencies across the whole
of government. In relation to the Taskforce, OFC would be responsible for meetings and conferences,
building networks, research and writing for the Taskforce and commissioning research from other bodies.
During this period it should have approximately 8 expert and experienced staff members. OFC and the
Taskforce together would cost around $2.4 million a year.””

6.58 In the second stage, OFC would assume responsibility for the full range of implementing, monitoring
and co-ordinating functions recommended.”’® At full capacity, it would have a staff of approximately 13
people. It would cost around $3.3 million a year.””’

6.59 Government agencies currently undertaking functions relating to children could transfer funds as off-
sets to OFC and the Taskforce. The DEETYA Youth Bureau has been discussed already. The Human Rights
Branch in the Attorney-General's Department is responsible for preparing reports under various international
human rights instruments, including CROC.”” Those functions relating to CROC would be carried out by
OFC.

6.60 The Social Policy Division within PM&C provides advice to the Prime Minister and develops policy in
relation to youth affairs. In 1995-96 it provided support for the Review of the Australian National Training
Authority Agreement and for the development of the Youth Homeless Pilot Program. It also has
responsibility for co-ordinating and monitoring a pilot project for young offenders announced in the 1997-98
budget. ATSIC and the Youth Bureau are to run the program.”” Research and policy co-ordination tasks
performed by the Social Policy Division in relation to children would move to the OFC.

6.61 The Inquiry recommends that any costs of the Summit, Taskforce and establishment of the OFC and its
State and Territory counterparts be a charge against the Constitutional Centenary Foundation Fund.
Prominence might be given by Heads of Government to announce this as an investment in Australia's future.



Recommendation 2. A small Taskforce on Children and the Legal Process should be established on
the conclusion of the National Summit, comprising representatives from relevant federal, State and
Territory departments nominated by the Summit, representatives from non-government organisations,
specialist academics, practitioners, young people and parents.

Implementation. The Prime Minister should convene the Taskforce, with the Chair to be nominated
and agreed upon during the Summit.

Recommendation 3. An Office for Children (OFC) should be established within PM&C. In the first
two years of its operation, OFC's responsibilities should focus on the provision of secretariat services
to the Summit and the Taskforce on Children and the Legal Process. Upon completion of the
Taskforce, an expanded OFC should assume continuing co-ordination and monitoring responsibilities.
In particular, it should

. provide an annual report to Parliament on the status of children in Australia

. monitor performance of international obligations to children, particularly CROC, and co-
ordinate the preparation of reports under article 44 of CROC to the United Nations
Committee on the Rights of the Child

. provide leadership and co-ordination in the preparation and implementation of national
standards in areas of law recommended in this report, in consultation with the States and
Territories

. monitor new legislation, programs and initiatives for compliance with CROC and national
standards

o encourage and assist federal departments to incorporate the principles of CROC into their
policies, programs and practice

. co-ordinate the development of models of best practice for dealing with child consumers of

government services or programs, including best practice guidelines for grievance and
complaints handling procedures for young people

. advise governments on the most effective use of funds appropriated by Parliament for
expenditure in relation to children
. undertake research, in conjunction with State and Territory agencies and the ABS, on

children's involvement in legal and administrative processes and the effects of those
processes on children

o liaise with federal complaint handling bodies relevant to children, particularly HREOC and
the Commonwealth Ombudsman

o liaise with HREOC and State and Territory children's advocacy and complaints bodies

throughout Australia

. provide reports on its own initiative to federal Ministers, Ministerial Councils and Parliament
dealing with matters of concern for children as and when they arise

. assist in the development of a network of grassroots advocates for children by accrediting,
training and providing information to advocates

. encourage and facilitate public debate and community awareness on matters relating to
children

o consult with relevant interest and community groups and with children and young people to

determine the most appropriate strategies for improving conditions for children.
Implementation. The Prime Minister should take the necessary steps to establish OFC within PM&C.



7. Advocacy

I ntroduction

7.1 Chapter 6 recommended the establishment of processes and agencies to co-ordinate policy development
and service delivery for children. However, adequate protection of children's interests also requires effective
advocacy.” Submissions to this Inquiry have called repeatedly for more advocacy of the rights of children
and young people in the legal process. This chapter considers a range of advocacy models and suggests a
rationalisation of existing advocacy arrangements at the federal, State and Territory levels.

7.2 The Inquiry recommends an approach that can work effectively in a federal system. As both the National
Children's and Youth Law Centre™ and the NSW Legislative Council Standing Committee on Social
Issues”™ have recognised, an integrated system spanning federal and State and Territory levels of
government is required. It should provide both individual advocacy and broad systemic advocacy and
different levels and types of intervention. Advocacy mechanisms should work with existing structures. In
particular, OFC would develop close links with these advocacy bodies.

Advocacy: functions and options
Introduction
7.3 There have been many recommendations, both to this Inquiry and elsewhere, about the desirable

arrangement of functions for an agency charged with providing advocacy for children.”®® Advocacy
incorporates a number of discrete functions:

o promoting the interests of children generally to ensure government and agency accountability

o monitoring compliance with international obligations

o scrutiny of legislation, programs and initiatives

o conducting and/or co-ordinating research to promote best practice in relation to children

o resolving complaints and conducting inquiries into individual concerns

o supporting and assisting particular children to access services or obtain redress for complaints and
problems

o encouraging the development of structures to enable children and young people to be active

participants in the decision making processes affecting their lives.

7.4 A number of models may provide this independent advocacy, including a Children's Commissioner, a
Children's Ombudsman, a National Office for Children and a Ministry for Children. Indeed, national and
international advocacy agencies currently exercise many of these functions in different ways.

Human Rights and Equal Opportunity Commission

7.5 HREOC has statutory responsibility for promoting CROC in Australia.”®* It examines existing and
proposed laws to ascertain their consistency with children's rights, advises governments by preparing
guidelines for the avoidance of acts or practices which may be inconsistent with children's rights and has a
research and public education role. It also investigates complaints about practices of the Commonwealth that
may be inconsistent with children's rights and may intervene in relevant court proceedings.”

Commonwealth, State and Territory Ombudsman's Offices

7.6 The Commonwealth and all the States and Territories have Ombudsman's Offices whose role includes
investigating children's complaints about government authorities. The role of the Ombudsman has



traditionally been focused on individual complaints rather than systemic issues. However, some
Ombudsman's offices, such as the NSW Ombudsman's Office, have become involved in broader policy
issues.”®® Nevertheless, the central focus of an Ombudsman's role tends to be individual complaint
investigation and resolution.

State and Territory children's advocacy bodies

7.7 A number of States and Territories have agencies which focus on specific children's issues, provide
policy advice to government, conduct education and awareness programs, research children's issues and
provide advocacy and support to individual children.”®” Most combine monitoring and co-ordination roles
with complaints investigation and review. Some also provide a degree of individual advocacy for children.

7.8 In South Australia the Children's Interest Bureau undertakes public education and provides policy advice
to the Office for Families and Children. It is a unit of the Department of Family and Community Services
and reports to the Minister.”* The Bureau was established to monitor and assist in the resolution of problems
children have with government authorities. It originally undertook individual and general advocacy for
children in a wide range of areas.”® However, these functions have been curtailed through the removal of
specialist child advocacy and the incorporation of the Bureau into the generalist Office for Families and
Children.” The Bureau is generally acknowledged as having played an important and positive role as an
advocate for children in South Australia. Its ability to monitor the Department of Family and Community
Services has been hampered by its location within the department it is designed to monitor.””' The Child
Health Council of South Australia also provides a mechanism for systems advocacy on behalf of the best
interests of children.”

7.9 In the ACT the Community Advocate has specific responsibility to promote the protection of children
from abuse and exploitation, to protect their rights and to represent their best interests in relation to
government services and before courts and tribunals.””® The Advocate has the capacity to intervene in
departmental decision-making processes. This includes seeking reviews of decisions by the Director of the
Family Services Branch and recommending that orders be continued or changed as appropriate. The
Advocate has a range of powers including the capacity to access departmental files, investigate complaints
and appear before courts and tribunals.”*

7.10 A Children's Commission and a Children's Services Appeals Tribunal were established in 1996 in
Queensland.”> A major part of the Commissioner's role is to refer information about suspected child abuse to
the police and other relevant bodies.””® Other functions include dealing with complaints about children's
services, promoting best practice in alternate care for children, liaising with other investigative and
complaint handling bodies and conducting relevant research.””” The Children's Commissioner convenes an
Appeals Tribunal to hear complaints from children and adults complaining on their behalf.”®

7.11 In NSW the Community Services Commission was established under the Community Services
(Complaints, Appeals and Monitoring)Act 1993.” Its functions include handling complaints from or on
behalf of children in care, reviewing the circumstances of individual children in care, co-ordinating a
Community Visitors scheme for children in care, advising government about systemic problems, educating
children and service providers about relevant matters and advising children of their right to complain.*®

7.12 In Tasmania a Children's Commissioner is proposed in the Children, Young Persons and Their Families
Bill 1997 (Tas). The primary focus of the Bill is the care and protection system. The functions of the
Commissioner include promoting the health, welfare, care, protection and development of children,
increasing public awareness of such matters, inquiring generally into and reporting on any matter including
any enactment practice or procedure relating to those issues when requested to do so by the Minister, and
advising the Minister on these matters.””’ The Bill also provides for the establishment of a Children's
Consultative Council to encourage the active participation of children and young people, reducing the
likelihood that the Office of the Children's Commissioner will be primarily an adult forum.*"*

Individual or non-government advocates

7.13 A number of non-government organisations provide advocacy for children's interests. The National
Children's and Youth Law Centre provides a national advocacy service for children and publishes discussion



papers on various children's issues. The Youth Advocacy Centre in Queensland, established in 1981, also
performs a broad advocacy role. In addition to providing legal advice and representation to young people it
has an educative function, assists families and communities to help young people at risk, provides policy
advice and lobbies for policy and law reform on behalf of children.*” The 1995 federal Government Justice
Satement provided funding for four specialist children's legal advocates to provide advice, assistance and
representation for children.*"*

7.14 Peer advocacy is young people advocating for and on behalf of each other.*””> AAYPIC is one peer
advocacy organisation.*”® AAYPIC, which was established in 1993, is a consumer movement for and by
young people who are or have recently been in care. Most of those active in the organisation are aged 10 to
25 years. The national AAYPIC body is supplemented by State branches and regional and local service
based groups of young people in care run by young people themselves. This movement of young people has
undertaken a wide range of activities to advocate at the systemic and individual level for young people in
care. Systemic advocacy has included presentations by young people at national conferences dealing with
issues relevant to children in care, contribution to government inquiries such as the Senate Inquiry into
Truancy and School Exclusion, participation in national campaigns such as the national child abuse
campaign co-ordinated by the National Child Protection Council, contribution to government initiatives such
as the Commonwealth Youth Suicide Prevention Strategy and lobbying for government funding. Individual
advocacy has included training and skills development programs, organisation of forums for young people to
share individual and common experiences of the care system, counselling and advice.*”’

I nternational children's advocacy bodies

7.15 Sweden has a Children's Ombudsman with a broad policy, educative and advice role and the power to
investigate individual complaints.*®® The Children's Ombudsman is located in the Social Department,
although it relates to government as a whole.*”

7.16 Denmark has a Children's Council of three government representatives and five members from non-
government organisations. The Council undertakes policy and advocacy work on matters affecting children
and operates in a manner similar in many respects to the Children's Ombudsman in Sweden.

7.17 Norway has a Children's Ombudsman whose functions include investi-gating individual complaints,
recommending changes to legislation or government policy on matters affecting children and providing
information and advice on children's rights issues. In investigating complaints, the Ombudsman has statutory
rights of access to records and of entry to children's institutions. The Ombudsman is supported by an
advisory panel of six people with expertise in children's issues. The Office of the Ombudsman is independent
from the Government although its funding is provided by the Ministry of Children and Family Affairs.®"

7.18 The New Zealand Commissioner for Children combines the Ombudsman role of investigating
individual complaints with a broad policy and advocacy role on issues relevant to the rights of children. The
functions of the Commissioner include research, education and policy development and the investigation,
monitoring, and review of matters relevant to the Children, Young Persons and their Families Act 1989
(NZ)*"' The Office of the Children's Commissioner is located within the Department of Social Welfare and
reports annually to the Minister of Social Welfare and the Parliament.*'?

7.19 England and the USA have very few formal mechanisms for children's advocacy at a government level.
However, in each country, active non-government organisations provide advocacy for children at both the
individual and the systemic level *"?

An integrated system of advocacy: federal arrangements
I ntroduction

7.20 The issues and problems examined in this Inquiry highlight the need for an integrated national system
of advocacy with leadership at the federal level.

The Commonwealth Government must accept its moral and political obligation to children and take the lead in
developing a framework for the provision of community services which have the interests of children at their heart. It



may not be necessary for the Commonwealth to provide these services, but it must develop the frameworks, set the
minimum standards and provide adequate resources.?*

7.21 The Inquiry has examined existing Australian and overseas models. It sees useful elements in many,
although none is entirely suited to Australia's conditions at a national level and particular federal
arrangements.

A federal commissioner for children

7.22 The most common proposal for advocacy for children is for a Commissioner for Children. Numerous
members of Parliament, judges, welfare agencies and other commentators in Australia have called for the
establishment of a federal Commissioner for Children.*'* A substantial number of submissions to the Inquiry
endorsed this proposal.*'® In particular, key organisations such as the National Children's and Youth Law
Centre,*'” Burnside®'® and Defence for Children International®” have advocated this position strongly.** This
proposal has been mirrored in other countries, with similar calls recently in countries such as the UK.*!

7.23 In suggesting the establishment of a Commissioner for Children, a number of submissions emphasised
the need for an independent, statute-based advocacy body rather than an office placed squarely within
government. The National Children's and Youth Law Centre considered this a better option than the
establishment of a Ministry or a National Office for Children because

[a]n independent Commissioner for Children, not bound by party political considerations, would be able to speak out
freely on behalf of children without the constraints on a Minister or a government agency."

7.24 The Inquiry considers that the most pressing need at this stage is a national body located within
government to co-ordinate policy development and service delivery for children. This is the basis of the
Inquiry's recommendation for OFC.*” However, the Inquiry also agrees with submissions that an
independent body to provide broad based national advocacy for children is needed.

7.25 A number of commentators and several submissions to the Inquiry have suggested that a Commissioner
for Children or similar office would be best placed in an existing Commonwealth structure such as
HREOC.**

Role of HREOC

7.26 HREOC has responsibility for the promotion and protection of children's rights under CROC. It was
given this responsibility in 1992 but it was not given any particular resources for this work.

7.27 HREOC 's limited and decreasing resources and its other areas of responsibility hamper its advocacy
functions for children: a submission to this Inquiry described HREOC as overworked and under-resourced.®”
The federal Government has proposed a restructure of HREOC that would result in a lesser number of
Commissioners each responsible for a number of different constituent groups and portfolio areas®* This
proposal would not allow for the addition of a specialist Commissioner for Children located within HREOC.

7.28 Nonetheless, HREOC already undertakes the functions that would be expected of a Commissioner for
Children. HREOC is well-suited to the advocacy role because it

. is independent in law

. has both monitoring and advocacy roles

J uses CROC as a basis for its work

. has a strong human rights focus and a broad-range view of issues.

HREOOC liaises with government and non-government bodies, speaks out in defence of children's interests,
scrutinises legislation and policy to ensure that it accords with CROC and makes submissions to relevant
government committees and inquiries. It has a range of 'tools' fundamental for an organisation devoted to



strong advocacy, such as a public affairs section and an inquiries unit. It also has a strong background in
research, publications and policy and has developed contacts and networks with a wide range of government
and non-government agencies. Notwithstanding the obstacles, the Inquiry considers HREOC the appropriate
federal body to provide broad based systemic advocacy for children, provided that it is properly resourced
and able to arrange its structure appropriately, for example by establishing a specialist children's rights unit.

7.29 There is also a strong economic argument in favour of HREOC fulfilling the role of a broad based
national advocate. While some additional funding and staff would be required, locating the role in an
existing organisation avoids additional layers of bureaucracy and the administrative and infrastructure costs
associated with the establishment of a new organisation. As indicated throughout this report, the Inquiry's
recommendations wherever possible build on, rather than duplicate, the efforts of existing agencies and
institutions working for children.

7.30 HREOC should form close ties with OFC, strengthening the advocacy and co-ordination functions
undertaken by each body.*?” The advocacy functions undertaken by HREOC would also be complemented by
the complaint handling role of the Commonwealth Ombudsman, systemic advocacy at the State and
Territory level and a network of grassroots advocates catering for individual children.**®

Recommendation 4. HREOC should be resourced to establish a specialist children's rights unit to
undertake broad, national systemic advocacy on behalf of children.
Implementation. The Attorney-General should provide the necessary funds.

Commonwealth Ombudsman

7.31 Complaints processes are an important means for children to make their voice heard in the legal system
and to seek redress for wrongs.*”® Complaints processes should be accessible to children. The
Commonwealth Ombudsman, HREOC and OFC should also develop close information-sharing links to
inform their respective complaints-handling, advocacy and co-ordination functions.

7.32 In DRP 3 the Inquiry proposed that the Commonwealth Ombudsman collect and provide to the OFC
regular information concerning the numbers and types of complaints by children, to assist in the
development of complaints processes for children.*** However, a submission to the Inquiry doubted whether
this information could be a basis for improving the system, particularly when children tend not to make
complaints.®' The submission pointed out that information from inadequate statistics will not necessarily
indicate whether children's interests are being addressed. However, information about complaints would not
be provided to OFC and HREOC on this basis but rather as a means of identifying systemic problems.

Recommendation 5. The Commonwealth Ombudsman should ensure complaints processes are
suitably adapted for children. It should incorporate the principles enumerated in recommendation 13.
The Ombudsman, HREOC and OFC should develop links to ensure the co-operative exchange of
information to promote best practice for administrative processes in relation to children.
Implementation. The Commonwealth Ombudsman should provide information to HREOC and OFC
in relation to any systemic problems for children that become apparent. Information should be
collected and provided to HREOC and OFC on a regular basis concerning the numbers of child
complainants, types of complaints and results. HREOC and OFC should consult regularly with, and
provide information and advice about research and systemic issues to, the Commonwealth
Ombudsman.



Stateand Territory advocacy and complaint bodies
Functions of advocacy and complaint bodies

7.33 The States and Territories are responsible for law, policy and service delivery in significant areas of
children's lives. Federal advocacy, complaints and co-ordination bodies therefore must be complemented by
State and Territory agencies closer to children's services and issues at regional and local levels. States and
Territories are best placed to perform many complaint handling, co-ordination and broad systemic advocacy
functions for children.

7.34 Existing State and Territory agencies that perform these functions vary greatly. Some State and
Territory bodies have wide investigatory powers™” and others have more of an advocacy and co-ordination
role.*”® However, all the agencies tend to focus on care and protection rather than more broad-ranging
issues.®* All States and Territories also have general complaint handling bodies, usually in the form of
Ombudsman's Offices, which accept complaints by or on behalf of children about State and Territory
services and authorities. However, these agencies are of limited assistance to children. They receive
complaints from all members of the public, not just from or about children, and the number of complaints
from or about children is very small.

7.35 The differences between State and Territory bodies are not necessarily undesirable or incompatible with
the objectives of clear national standards and equity for children. Uniform standards do not require precise
uniformity in the government structures responsible for maintaining those standards, but a con-sistent set of
standards is important to ensure proper protection of children's rights.

7.36 The key issue then is the adequacy of the responses by the institutions within each State and Territory in
meeting the national standards, whatever their structures and functions might be. A number of elements are
fundamental to effective co-ordination and advocacy, both individual and systemic. The characteristics of a
good advocacy mechanism include

. statutory independence

o adequate resources

o investigative powers

o active participation by children

o accessibility to all children

o a good relationship with decision-making bodies concerned with issues affecting children
o regional and local representation

. access to research and statistics relevant to children.

7.37 The emphasis should be on best practice rather than on prescribing rigidly defined institutional
arrangements. Existing bodies have clear advantages in funding. The OFC can have an important role in
assisting States and Territories in this. In particular, the OFC should assist States and Territories to develop
appropriate processes and best practice for handling complaints by children. Additionally, OFC will assist
the development of uniform standards in a number of areas to apply across jurisdictions.

Structure of State and Territory agencies
7.38 State and Territory agencies should be structured in a way that best equips them to perform the

advocacy functions. In particular, they should be able to provide broad government-wide advocacy, although
they may be supplemented by agencies focusing on specific areas.



7.39 Some commentators see problems in locating within the one body different roles in relation to children
— complaint handling, advocacy and policy co-ordination. Complaint handling and advocacy are sometimes
regarded as incom-patible and open to conflict of interest if combined. These are valid concerns. Locating
functions in separate organisations is clearly one way of dealing with them. However, the two roles may be
played by the one organisation without undue conflict provided appropriate functional divisions and
procedural safe-guards are observed.*® There should be a clear distinction and separation between the
complaint handling and systemic advocacy roles within the organisational structure. This separation should
be reflected in personnel and in the formal decision making arrangements. The organisation should be bound
by rules of due process and natural justice, which should be reflected in its governing legislation or
regulations and in procedural guidelines. In particular, decisions should be open to review.

7.40 Resource issues are very important. Organisations which perform more than one role should be
adequately resourced to do so. Clearly, there is a risk that the accumulation of a heavy complaint load and
the greater sense of urgency and immediacy that sometimes attaches to individual complaints may result in
resources being diverted from the systemic advocacy area. This can undermine significantly the broader
policy work of the organisation. Particular care is needed in relation to reviews of children in care. While this
role may be appropriate in some cases, placing all reviews within advocacy agencies could prove very
unwieldy, effectively rendering the agency an alternative child protection agency and reducing its scope
considerably.

7.41 The State and Territory advocacy bodies should maintain links with HREOC and OFC to ensure they
have access to information about systemic problems revealed by individual complaints. Complaints
involving federal human rights issues could be referred to the appropriate federal agency (Ombudsman,
HREOC or OFC) if lodged at the State or Territory level. The State and Territory agencies would then
provide information to the appropriate federal bodies at suitable intervals. In particular, this can help to
ensure benchmarks are met and to provide information about systemic issues which should be addressed.
Con-sideration needs to be given to privacy issues in developing the liaison and reporting processes.

7.42 A focus of these State and Territory advocacy bodies should be on assisting children with particular
needs including children in care, children in or at risk of entering detention and children who have been
excluded from school or are at risk of exclusion. Because children lack knowledge of their rights and
responsibilities,”® associated access and awareness campaigns directed to young people need to be
undertaken by these State and Territory bodies. In a submission to this Inquiry, the NSW Government
stressed the importance of State and Territory bodies becoming accessible and child-focused. The
submission outlined some access and awareness initiatives undertaken by the NSW Ombudsman.

The NSW Ombudsman has done substantial work to increase awareness and access...This has largely been the result
of funding for a youth liaison officer.®*’

Part of the NSW Ombudsman's access and awareness program for young people is an ongoing review of complaint
handling procedures, including the use of frequent telephone contact, simplified written correspondence and the
development of an easy to use complaint form, which requires minimal information.®*®

7.43 Children's participation in and access to these agencies is crucial.

We are still a long way from a model of Children's Commissioner in Australia which is independent, broad in focus,
and fully involves children and young people as a statutory function. Above all we need a model that does not cringe
from the rights of children — a notion that is politically unpopular in the current climate. Until this changes, Offices
of Commissioners for Children, as constructed in the Australian context, are in danger of becoming welfare
dominated adult forums which regard children as objects of concern, and not as citizens with enforceable rights.*’

Recommendation 6. Each State and Territory should ensure that there are appropriate mechanisms,
vested in either newly established or existing bodies, to

o handle complaints by or on behalf of children concerning the conduct of that State's or
Territory's authorities including conduct of employees and omissions or failures to act by
authorities



o advocate children's, or particular groups of children's, interests at a policy level within
government

o plan and co-ordinate children's policies and initiatives at State and Territory level

. liaise with OFC, HREOC, the Commonwealth Ombudsman and individual advocates for
children, as well as relevant non-government organisations

. provide OFC with an annual report on outcome indicators of programs and initiatives for
children that receive federal funding
o provide OFC with information on systemic matters of concern for children as necessary.

Implementation. States and Territories should be encouraged through COAG to establish such bodies
or units. The relevant bodies should establish links with other similar bodies.

Recommendation 7. State and Territory children's advocacy and complaints bodies should operate on
the basis of principles enumerated at recommendation 13.

Recommendation 8. State and Territory children's advocacy and complaints bodies should undertake
access and awareness campaigns directed to young people, particularly those young people who are
most likely to require assistance including children who have English language or literacy difficulties,
who are outside the education system or who are in the juvenile justice or care and protection systems.

A networ k of individual advocates
Introduction

7.44 Systemic, broad based advocacy for children should be supplemented by advocates who intervene on
behalf of individual children in a range of processes and decisions. Generally, the best advocates for children
are parents and families but for children most in need of advocates parental support is very often either
inappropriate or unavailable. Additional or alternative advocacy assistance is often needed. This is
particularly so for vulnerable children, such as children with disabilities who

...require the skills of a specialist advocate in a range of situations where vital, life determining, decisions are made.
For example, contentious matters such as sterilisation, termination of pregnancy, entering State Care and providing
evidence in criminal proceedings.**

7.45 The ability of children to access an individual advocate to assist them with administrative difficulties
and concerns is as important as the establishment of co-ordinating and accountability agencies. Without
access to this assistance Australia's obligation under Article 12 of CROC to allow children an appropriate
degree of participation in decisions that affect them is not fully implemented. There is a pressing need for a
network of individual advocates to assist children to access services and deal with government and non-
government bodies.*"'

7.46 Community advocates could also assist children in non-legal processes, for example, negotiating on
their behalf in disciplinary procedures in schools and assisting with income support applications.

7.47 There are a number of programs in Australia to support children involved in court proceedings.*** Some
of these programs have been criticised for not allowing a focus on the 'whole person' as their focus is often
limited to court proceedings.**

7.48 The New South Wales Legislative Council Standing Committee on Social Issues has recommended that
a network of 20 community advocates be established in NSW based in non-government agencies and
operating under the auspices of the Office of the Status of Children and Young People.*** The Inquiry
supports this proposal and recommends a more extensive national network of children's advocates. We
favour a broad-based scheme of child advocates affiliated with the network. The advocates would not be
employed by OFC. Indeed many would be already employed in non-government organisations. OFC would
play a co-ordinating role in accreditation, facilitating exchange of information and support for the network.



Who should act as children's advocates?

7.49 Children are best supported by those with whom they have a relationship and in whom they trust. They
relate with a person they know rather than with a person who has the requisite position or status. The formal
'labels' which adults consider important are often irrelevant or meaningless to children and young people.
Children's advocates should be the people to whom children relate and who are accessible to children. First,
they are their parents. They are youth and community workers and school welfare officers. Many of these
advocates are already there, in homes, in non-government organisations, community centres or legal centres.
Many are providing informal advocacy for children. Often this is made more difficult by the lack of
recognition and accreditation for these advocates. A network of advocates would provide support,
recognition, contacts and information for them.

7.50 Professional advocates would have qualifications in the social sciences or experience in areas involving
children's issues. Membership of the network should not affect the current employment arrangements of the
advocates with federal, State or community agencies.

7.51 The Inquiry is not proposing a scheme for the recruitment of child advocates into new, funded positions.
It is proposing the formation of a network for existing advocates to enhance their effectiveness in providing
individual advocacy for children through training, information exchange and other forms of support. The
network will also help increase public awareness of the role of child advocates. The network will be co-
ordinated by OFC.

7.52 Child advocates within this network will not provide specialist legal advice, although a certain number
of them may have some expertise in this area. For the most part, they will be informal advocates, support
people and contact points for young people, functions already being performed by many child advocates.
Access to a network of child advocates will assist them with information and referral and access to and
assistance from complaint handling authorities at government level.

7.53 The network of advocates should be accessible to all children, particularly those in rural areas for whom
distance is a barrier in accessing services or obtaining redress. Publicity about the existence and role of the
network will be needed.

7.54 The Inquiry is mindful of the problems of overwork and 'burnout' experienced by many youth advocates
working under difficult circumstances and with limited resources. Consultations for this Inquiry highlighted
the seriousness of these problems.*” For that reason, the Inquiry is hesitant about any proposal that may add
to the pressures currently faced by youth workers. This is reflected in the proposal for a network of
grassroots advocates. It is not intended that accreditation will set additional onerous standards which must be
met or further qualifications that must be obtained by people working in the areas of children's and youth
advocacy. Rather it is intended primarily as a means of giving greater recognition to their work. The mutual
support, information exchange and training provided by the network will alleviate rather than add to the
problem of burnout. It will facilitate the process of referral, enhance the development of skills and make it
easier for advocates to keep up with legislative and policy changes in this area. The network will not in itself
be a service. It will not attract clients or increase the caseloads of its members.

7.55 Peer advocacy will play a role in the network of grassroots advocates. Surveys of young people
undertaken for this Inquiry indicated that a certain amount of informal peer advocacy already occurs. The
survey asked

Who would you turn to if you got in trouble with police? If you were ripped off?
If you need more information about the law and rights?**°

7.56 Significant numbers of respondents to these questions said they would turn to their friends for

assistance.”’ There are also formal mechanisms for peer advocacy, such as AAYPIC.*® Peer advocacy
models should be included in the development of the network of grassroots advocates.

Recommendation 9. A network of grassroots, community or peer advocates for children, drawn from



existing informal advocates in all cities and major regional centres of Australia, should be established
and a system of accreditation for child advocates developed by OFC. OFC should ensure
communication and liaison within this network at national, State and Territory levels. OFC should co-
ordinate training programs on legal issues, communication with children and negotiation skills. OFC
should provide advocates with information on the network and regularly updated regional contact lists.
Implementation. OFC should co-ordinate the development of this network, initially by inviting
applications for accreditation as advocates and developing training programs and information.

Recommendation 10. The existence and role of the network of advocates should be publicised
particularly to those who are most likely to need the assistance of an advocate, including children who
have English language or literacy difficulties, those who are outside the education system and those
who are in the juvenile justice or care and protection systems.

Implementation. OFC should co-ordinate this publicity.

Advocacy adviceline

7.57 Sweden provides a model for an advocacy advice line. Barnen Ratt I Samhallet (BRIS) or 'Children's
Rights in Society' operates a telephone helpline for parents and children. The service consists of
approximately 220 trained volunteers who provide telephone advice on a range of issues. BRIS maintains
close links with other services and organisations and refers children to appropriate agencies. This is a useful
model upon which to base an Australian national telephone advice line for children.

7.58 Kids Help Line currently offers a national free 24 hour telephone counselling service for 5 to 18 year
olds. It also collects data from its callers on issues about which young people are concerned. Approximately
12% of all problem calls are ultimately referred to other agencies.**’ This service is funded primarily by
charitable donations.

7.59 A national advice line, with federal Government support, is required as an integral part of the advocacy
network. A number of submissions supported this proposal.**’

Recommendation 11. A national toll-free telephone advice line for children should be provided. This
may involve utilisation of existing telephone advice services for children. It may best be established as
a national network with offices in each capital city. The advice line should form an integral part of the
advocacy network and provide suitable referrals to the network wherever it appears a child is in need of
advocacy.

Implementation. OFC should commission the establishment of such an advice line to be funded by the
Department of Health and Family Services.



8. Introduction to Part B

8.1 Like adults, children function within the legal system. Their involvement in administrative processes,
whether as citizens, students or users of government services, is defined by law. Even processes that may
appear to be purely administrative interact with legal processes in significant ways for children.

8.2 Children's contact with administrative and legal processes often operates along a continuum.
Consultations confirmed that for many children there are clear links between their treatment when seeking
income support, in school and as consumers and their developmental difficulties. The outcome for many is
involvement in care and protection and juvenile justice processes. Empirical data, anecdotal evidence and
individual submissions revealed a high degree of correlation, for example, between school exclusion and
involvement in the juvenile justice system.®' It may be possible to prevent many children from coming into
adverse contact with this more punitive aspect of the legal system if suitable administrative procedures and
support mechanisms are in place.

8.3 Part B opens with Chapter 9, Administrative decision making — service delivery for children. The
Inquiry makes recommendations that federal government departments have appropriate procedures for
dealing effectively with young clients. The difficulties children face when using income support and
immigration processes and review mechanisms are used as case studies to illustrate the importance of
appropriate service delivery standards.

8.4 Chapter 10, Children in education, looks at the education system where children can build on the
understanding of their rights and responsibilities that they first develop in their families. School is generally
also the first time that children experience formal disciplinary procedures. The way these disciplinary
processes work can have significant implications for the way children interact with other legal processes.

8.5 The Inquiry's terms of reference require us to consider the appropriateness and effectiveness of the legal
process in protecting children and young people as consumers. Chapter 11, Children as consumers, evaluates
and makes recommendations to improve the regulatory and legislative mechanisms designed to protect
children as consumers of products, financial services, media services and advertising.



9. Administrative decison making — service delivery for
children

I ntroduction

9.1 Young people generally find it difficult to deal with government departments.*> Few agencies have
processes, forms or information brochures that are adapted to children's needs and level of comprehension.
Evidence to the Inquiry suggests that poor inter-governmental and inter-departmental co-ordination and
delays in decision making often impact adversely on vulnerable children. This chapter begins with general
recommendations for service delivery standards for government agencies when administering programs that
impact on or involve children in administrative or legal processes.

9.2 Income support and immigration services are presented as case studies to illustrate the need for
appropriate service delivery standards. The Inquiry is concerned not with the substantive laws in these areas
but with the legal processes associated with service delivery. We are concerned with issues relating to the co-
ordination of services within and between governments, the protection of children at risk, young people's
ability to access services and their capacity to challenge administrative decisions that affect them.

Servicedelivery to children
I ntroduction

9.3 Children are an important client group of government agencies. This is too little recognised even in areas
such as care and protection where they are the predominant clients. There is limited information available
specifically for them concerning federal, State or Territory government services, again even where the
services are expressly designed for children.*>

9.4 During consultations the Inquiry heard repeatedly of government agencies treating children involved in
administrative or legal processes inappropriately.®** Concerns included the lack of a clear complaints avenue
in many departments.* The Inquiry was left in no doubt that there is an urgent need for government
agencies to develop appropriate standards for effective service delivery to children.®

Children living in rural and remote communities

9.5 Children in rural and remote communities have particular difficulties accessing government services and
challenging associated administrative decisions simply because the nearest government office is not within
easy travelling distance.*”” A number of respondents to the survey highlighted the disparity between services
available in urban and rural areas.

In the country we don't get as many opportunities as city kids.®*®

9.6 The federal Government has given a general commitment to improve service delivery in regional
areas.®” The Rural Youth Information Scheme, administered by DEETYA, provides young people aged 15
to 25 living in rural and remote communities with access to information, advice and referral services
concerning education, training, employment, income support, accommodation and health. The Rural Youth
Information Scheme has offices in regional centres throughout each State and Territory, for example, in
Kingaroy in Queensland and in Jabiru in the Northern Territory.

9.7 Initiatives in regional centres, such as the Rural Youth Information Scheme, should be supplemented by
greater use of technology to get information about government services to children living in remote
communities. All government agencies should work towards making their advice and complaints services
available to children through facilities such as freecall telephone hotlines advertised in schools and youth
centres, on local radio and the Internet.



Recommendation 12. All government agencies should ensure that their advice and complaints
services are accessible by children in rural and remote areas through facilities such as freecall
telephone hotlines advertised in schools and youth centres, on local radio and the Internet.

Service charters

9.8 Service charters first emerged as accountability mechanisms in contemporary Westminster style
governments under the Major Government in Britain. The Citizens' Charter was designed in the context of
privatisation to make the providers of public services accountable to their users.*®

9.9 In July 1997 the then Minister for Small Business and Consumer Affairs announced that by 1999 every
federal government body providing services to the public will be required to develop a service charter.*®! The
charters are to accord with certain principles and must guarantee specific standards for service delivery.*®
They will contain performance criteria for each government agency and provide consumers with information
on the level of service they can expect from these bodies. Compliance with the charters is to be monitored
internally and the results included in each agency's annual report. Charters should be externally reviewed at
least every three years.863

For the public sector this is a significant move toward a proactive approach and away from the passive even reactive
style traditionally applied in dealings with consumers...%**

9.10 A number of Australian federal government service providers already have charters in place. For
example, the Commissioner of Taxation recently released a Taxpayers' Charter outlining customers' rights
and obligations and the complaints mechanisms available. The Child Support Agency has a separate Child
Support Clients' Charter.*®

9.11 Most young people have little experience in dealing with authority outside the home or school.
Approaching a government agency can be an intimidating experience. It requires considerable fortitude for a
child to make a complaint about agency staff or service delivery. A child will quickly lose the confidence
necessary to pursue a claim or make a complaint if agency processes are lengthy or complicated or if staff
are dismissive of the child's claim.**® The Inquiry considers that, in developing and implementing service
charters, agencies should have regard to the particular needs of young people. Agencies should consult
widely with the youth sector before settling the terms of service charters and should submit charters to OFC
in draft form for comment. The proposal for standards of agency best practice in this regard is supported by a
number of submissions.*’

9.12 When developing service charters, agencies should give particular attention to the most child friendly
way of publicising their services and the most effective means of distributing that material. Attention should
also be given to staff training and developing an agency culture that takes child clients and their concerns
seriously. This would include adapting internal processes as appropriate and providing support persons for
children during interviews.**® The Inquiry considers that very young children should only be interviewed by
government officials where this is necessary for their protection or well being, not merely, for example, to
obtain evidence adverse to a parent's claim to entitlements.*®

9.13 When developing service charters agencies should also take into account the essential elements of an
effective complaints handling process as enunciated by Standards Australia.*”® These elements include
ensuring that the process is accessible to all, that complainants are assisted in formulating complaints and
that complaints are dealt with quickly and courteously.””’ The NSW Government and NSW Ombudsman
submitted that agencies that deal with young people should advertise appeal and complaints mechanisms to
relevant adult advocates as well as to the children themselves.*’”* The Inquiry supports this suggestion.

9.14 State and Territory government agencies should also ensure that service charters take account of child
clients' particular needs.



Recommendation 13. In developing service delivery standards and implementing its service charter,
each federal government agency should have regard to the following principles.

. The agency should consult as appropriate with its child clients and with relevant non-
government organisations to determine the most effective ways of informing children about
available services.

. Publicity and information about services and review mechanisms should be directed specifically
at young people. This material may be most effective if it is in the form of stickers, comics,
posters and specifically designed brochures for distribution through schools and youth centres.
The information should also be available by telephone and on the Internet.

. Staff should be trained to deal sympathetically with young people and to communicate in age
appropriate language. A culture of listening to children should be cultivated. Information and
evidence provided by children should be treated with the same degree of seriousness as that
provided by adults.

. It will often be inappropriate for agencies to rely on written material alone as a means of
communicating with children. Wherever possible communication with children should be in
person rather than in writing.

. Most young people cannot deal with complicated forms and elaborate bureaucratic requirements.
Where these processes cannot be avoided or adapted for children, the relevant agency should
ensure that children are provided with a support person to assist them to negotiate the process.

. Administrative decisions concerning children should be made in a timely manner. Where
children are dependent on the provision of services, delay in providing them can put the child at
risk. Further, children's perception of time is such that they may interpret any delay as an
indication that their application has been rejected. Where delays in decision making are
unavoidable, agencies should contact children to explain the reasons for the delay.

o Children should be entitled to have a support person of their choice, such as a parent or
community worker, present whenever they are interviewed by a government department or give
evidence to a review body concerning an administrative decision.

. Except where it is necessary for the protection or well being of the child, government agencies
generally should not interview young children. Where younger children are interviewed,
including where they are interviewed on a matter relating to their parents, the process should be
carefully explained to the child.

| ncome support
Introduction

9.15 The legal processes for the administration of income support affect many children. For some, income
support is a major point of direct contact with federal administration. Challenges to decisions about income
support are a common reason for the appearance of young people before federal tribunals.®”

9.16 Difficulties in negotiating these legal processes can have serious consequences for young people from
low socio-economic backgrounds or for those who have inadequate family support. There is a connection
between children's poverty and their adverse involvement with legal processes. The more effective the
income support regime is in supporting eligible young people, the less likely they are to become enmeshed in
the care and protection and/or juvenile justice systems.®”* Longitudinal research conducted to determine what
individual, environmental and social factors increase the risk of juvenile offending suggests that socio-
economic deprivation and unemployment are major factors.*”

Lack of income, homelessness and abuse and exploitation all have detrimental effects on children. To ignore their
association with crime is to engage in the process of victim-blaming.*’®

9.17 The discussion in this Report is limited to income support that the Commonwealth provides directly to
young people who are unemployed, studying or homeless.”” In administering these benefits the



Commonwealth implements its obligation under CROC to ensure that children have the right to benefit from
social security.®”®

Current system

9.18 The main forms of income support currently paid to people under 18 are Youth Training Allowance
(YTA) and Austudy or Abstudy. These benefits are administered by DSS and DEETYA.

9.19 YTA is available to Australian residents living in Australia aged between 16 and 18 years who are
registered as unemployed.®” YTA is paid at two levels: a lower rate for recipients living in the parental home
and a higher rate for those qualifying for the independent, homeless or 'living away from home' rates.**

9.20 Austudy provides financial assistance to full time students 16 years of age and over. Eligibility
requirements include meeting academic standards and income and assets tests. Income and assets tests also
apply to the student's parents unless the student meets the independent criteria. For students under 18 years
of age, Austudy is paid to the carers unless payment is at the independent or homeless rate.*®' Abstudy is a
similar benefit for Indigenous students.

9.21 Submissions from community groups and evidence from young people participating in focus groups
indicate that children find the administrative processes associated with income support applications
bewildering and intimidating.**> Many young people told the Inquiry that government departments are
unhelpful, the level of co-ordination between them is poor, there is insufficient information available about
entitlements and application forms are difficult to fill out without assistance.*” In addition, some young
people indicated that waiting periods for benefits are unreasonably long.** They also claimed that clerical
errors often mean that benefits are incorrectly reduced or stopped.*®® These frustrations with income support
processes were reiterated by respondents to our survey.**®

The government needs to get more kids into schools and off the streets.®®’

Kids on the streets don't receive any government benefits.**®
Centrelink

9.22 The federal Government recently established a new statutory authority, Centrelink, to take over a
number of federal government services including the administration of all income support payments.™ It has
a dedicated youth segment. Hopefully this administrative reform will overcome some of the problems
experienced by young people when applying for benefits. Lack of communication and co-ordination between
DSS and DEETYA was identified as a major problem by young people during consultations.*”

9.23 Having to deal with only one administrative body, however, will not overcome all the difficulties young
people currently experience when applying for income support. Centrelink should adopt the proposed service
delivery standards when dealing with child clients.*”’

9.24 Centrelink, DEETYA and DSS are reviewing the local services currently provided to young people to
determine which of them should be delivered by Centrelink, whether any additional or modified services are
required and the manner in which those services should be delivered. This review will examine whether
service delivery to young people should differ from that to others. The review is to be conducted in
consultation with the community sector and young people with a final report due by December 1997.

Common Youth Allowance

9.25 On 20 August 1996 the federal Government announced a proposal to replace YTA and Austudy with a
single youth allowance.* On 17 June 1997 the Minister for Social Security and the Minister for
Employment, Education, Training and Youth Affairs revealed further details of the proposed changes to take
effect from 1 July 1998. The Common Youth Allowance (CYA) will be the policy responsibility of DSS and
will be administered by Centrelink.*”

9.26 The CYA is designed to streamline youth benefits and 'create real incentives to complete schooling or
partake in training or other educational opportunities prior to looking for work'.®* It will replace YTA,



Austudy for students under 25, the Sickness Allowance for 16 to 20 year olds and the more-than-minimum
rate of Family Payment for secondary students aged 16 to 18 not receiving Austudy.

9.27 CYA will not incorporate Abstudy although the Government will review the scheme to consider the
most appropriate way to pay the means tested living allowance component of it. The range of supplementary
benefits will also be reviewed 'to ensure that Indigenous educational disadvantages are properly
addressed'.*”

9.28 CYA will be paid at two levels. Those eligible for the at-home rate will receive a maximum of $145 a
fortnight. Young people who qualify for the away from home rate will receive a maximum of $265 a
fortnight regardless of whether they are classified as dependent or independent.*”® A CYA recipient will
qualify as independent if he or she is married, in a de facto relationship of at least two years' duration,*’ has
a dependent child or is homeless. Independent young people will be exempt from the parental means test.**®

9.29 Unemployed under 18 year olds will be required to have had more extensive work experience to qualify
for income support at the independent rate. For example, they will now have to have supported themselves
since leaving school by 18 months' full time employment over a two year period, instead of 13 weeks'
employment within a period of 18 weeks. That means a wait of 18 to 24 months instead of the present 3 to 4
months.

9.30 Only those at school or in full time training will receive the CYA.*® Unemployed young people aged
between 16 and 18 will no longer be eligible for income support unless they are specifically exempted from
this training requirement. Temporary exemptions will be available for young people who are ill, substance
abusers or homeless and those who have lost their job or who cannot secure an appropriate education place.
Young people who leave school at the end of year 10 will generally have to rely on their families to support
them until they find full time work.””

9.31 Young income support applicants and recipients experience major administrative problems with the
current structure of benefits and allowances. For example, eligibility criteria are frequently so complex and
confusing that it is difficult for young people to work out the difference between benefits and programs, let
alone access them.”' Having one youth benefit should overcome this problem.

9.32 In addition, the Government has given a commitment that recipients will no longer have their payments
cancelled and have to reapply for a different benefit due to minor changes in circumstances.”” This will
implement the Inquiry's draft recommendation 4.2 and should overcome the difficulties experienced by many
young people who move between education and employment.’”

9.33 The temporary exemptions from the training requirement applicable to under 18 recipients of CYA
must not be administered so stringently that young people at risk are deprived of support by unrealistic
administrative requirements. For example, Centrelink officers should ensure that homeless young people are
put in contact with an appropriate youth centre so that they have an address for receiving official
correspondence. Also, officers should investigate the reason for a young person missing an appointment
rather than automatically recording it as a breach and suspending the benefit.””* Administrators should take
account of the greater scarcity of employment and training facilities in rural and remote areas.

Recommendation 14. The temporary exemptions from the training requirement applicable to under 18
recipients of CYA should not be administered so stringently that young people at risk are deprived of
income support by unrealistic administrative requirements

Implementation. Centrelink should ensure that all relevant staff are given training in administering
these exemptions.

Youth Service Units

9.34 In 1994 DSS established 10 Youth Service Units nationally to provide specialised support and
assistance for young clients. An evaluation of the program in August 1996 found that the initiative had been



successful in enhancing services to this group. Two of the most effective aspects of the program were found
to be intensive personal support and the establishment of youth support networks with workers in the
government and community sectors.””” It is proposed to retain the Youth Units as part of Centrelink although
the age range of the clients may change with the introduction of the CYA.**

9.35 In evidence to the Inquiry, young people stressed the importance of a designated officer or unit to
explain income support entitlements and administrative requirements to young people.””’ Indigenous young
people indicated that they would prefer to deal with an Indigenous staff member.”*®

9.36 Youth Service Units are essential to ensuring that the particular needs of young income support
applicants and recipients are met.”” In addition, contested administrative decisions in this area should be
reduced if consumers are fully informed of their entitlements at the earliest possible stage in the application
process.

Recommendation 15. Youth Service Units should be established in each region.
Implementation. Centrelink should ensure these units are established as a matter of priority.

Indigenous children and children from non-English speaking backgrounds

9.37 A 1994 ABS survey of Indigenous peoples found that over 85% of those aged between 15 and 19 earn
less than $12 000 a year.”'® Income support payments were the main source of income for over 40% of the
same age group.”'' Indigenous young people are an important client group for Centrelink.

9.38 Indigenous communities can have substantially different family structures and child rearing practices
from those in the non-Indigenous community. The emphasis on the extended family means that parents do
not necessarily have such a defined or dominant role in their children's lives.

In Aboriginal societies, the role of the extended family, based on kinship relationships and obligations, is of
fundamental importance in bringing up children. A child growing up in an Aboriginal community is surrounded by
relatives who have responsibilities towards that child and play a meaningful role in child rearing.”'?

It may be that for periods of time often extending over a number of years primary responsibility for a child's
upbringing may rest with an aunt or grandmother.”"?

9.39 Centrelink should develop administrative processes that accommodate Indigenous child care practices
on a case by case basis so that the disadvantage, in particular poverty, already suffered by Indigenous young
people is not compounded.”'* For example, it may not be fair to assess the income of an Indigenous girl's
parents for the purposes of CYA if she lives with her grandparents permanently despite not being officially
adopted by them.’"

Many grandmothers also referred to the fact that they are caring for grandchildren full-time but are not receiving
Social Security income support for the child. One woman said she was looking after many children and getting no
extra money at all. There is clearly a dilemma between taking on the care of children who are neglected and declaring
publicly that this is a permanent arrangement...”'®

9.40 Administrative processes associated with income support should also be flexible enough to take account
of the family circumstances of young applicants from non-English speaking backgrounds.

Laws and policies based on one view or one set of assumptions about family relationships which do not take into
account the diversity of family arrangements in Australian society may impact harshly on communities or individuals
whose family relationships are differently defined...Families may...be more broadly defined and composed of
different elements. The significance placed on the various relationships may differ as may the role each member of
the family takes.”"”

Recommendation 16. Models of income support service delivery should be designed specifically for
young Indigenous people and young people from non-English speaking backgrounds to take account of



cultural differences in family structures and relationships.
Implementation. Centrelink should develop these models in consultation with appropriate community
groups and OFC.

Children in rural and remote communities

9.41 The Assistance for Isolated Children Scheme (the Scheme) assists the families of primary, secondary
and under 16 tertiary students who do not have reasonable daily access to a government school offering
tuition at their level because of geographic isolation, disability, health condition, special education need or
frequent moves (necessitated by the family's occupation).

9.42 The benefits under this scheme are not income or assets tested. They provide basic board allowance or
second home allowance and correspondence allowance. The government has stated that the Scheme will not
be affected by the CYA reforms.”"®

9.43 Homeless children living in rural and remote areas face particular difficulties due to scarce services. In
its report on youth homelessness, the House of Representatives Standing Committee on Community Affairs
recommended that all major Commonwealth departments providing specific services to young people and
families should develop an integrated model of service delivery for rural and remote communities.””” The
Inquiry supports a more co-ordinated approach and hopes that the establishment of Centrelink will facilitate
this change. The proposition that particular attention should be given to the provision of income support to
children living in rural and remote areas is supported by several submissions.”*

Recommendation 17. Models of income support service delivery should be designed specifically for
young people living in rural and remote communities.

Implementation. The Minister for Social Security should co-ordinate a federal strategy for service
delivery to young people living in rural and remote communities.

Homeless children

9.44 Homeless children are among the most vulnerable of all Australian young people.

'Homelessness' describes a lifestyle which includes insecurity and transiency of shelter. It is not confined to a total
lack of shelter. For many children and young people it signifies a state of detachment from family and vulnerability to
dangers, including exploitation and abuse broadly defined, from which the family normally protects the child.®*!

Homeless children are at particular risk of adverse contact with the juvenile justice system and are more
likely to have been involved in care and protection processes.””> They are one of the groups of children most
in need of government support. However, it is often difficult for them to gain access to benefits because their
lifestyle is transient and therefore an anathema to official processes.’”

In view of the circumstances surrounding young homeless people, for instance their lack of stability, mobility and
other additional problems which may have caused them to leave home in the first instance...it is difficult for young
people to receive a payment. There need to be more youth outreach services for young people who are homeless
[because they] generally do not have the wherewithal to deal with all the paper work.’

9.45 A number of young people who participated in focus groups expressed frustration at the administrative
requirements associated with applying for income support at the homeless rate. One girl had to provide three
statutory declarations including one from her parents and one from a counsellor.”” Another 13 year old girl
was forced to return to a violent home after 6 months of attempting to get income support because the refuge
she was staying in could no longer afford to support her.””® A Tasmanian boy told the Inquiry that it had
taken 6 months from his application for homeless rate benefits until his first payment. In the interim he sold
drugs to survive.””’ In Queensland the story was the same: each time a young homeless girl's application for
support was refused she had to stay with friends and steal food to survive.””®



9.46 Homeless young people aged 16 to 18 will be eligible for the independent rate of the CYA and will be
exempt from the training requirement. Homeless children aged 15 and under will continue to rely on a
discretionary Special Benefit.”” To be eligible young people must qualify as 'SPB homeless persons'.”*’
9.47 The Inquiry considers that evidential requirements, particularly those concerning identification, should
be interpreted flexibly for young homeless applicants and should not of themselves bar them from receiving
income support.”®' In addition to the information on sex and age already collected, demographic data and
data concerning young homeless clients' race and sexual orientation should be collected anonymously and by
consent to support a better informed and targeted response to youth homelessness.”*” Indigenous families are
20 times more likely to be homeless than non-Indigenous families.”*

9.48 While the quantum of income support paid to homeless young people is not a legal process issue, the
Inquiry considers it important to stress the link between poverty and crime. To ensure that already vulnerable
children are not effectively forced into a criminal lifestyle, the adequacy of the homeless rate of benefits paid
to young people should be assessed regularly to ensure appropriate minimum benefit and rent assistance rates
are maintained.”*

9.49 Providing income support to homeless young people is one means of ensuring they do not need to resort
to criminal activity to survive. However, it needs to be supplemented by other support programs to break the
cycle of homelessness.”” The federal Government has recently undertaken a number of initiatives in this
area.

9.50 The Youth Homelessness Pilot Program administered by Department of Health and Family Services
began in May 1996. The Program is testing early intervention strategies to assist young people at risk of
homelessness to re-engage in family, work, education, training and life in the community. The emphasis is
on family mediation and counselling to assist the reconciliation process.”*°

9.51 In addition, the Government has re-established the JPET Program to assist students and unemployed
people aged under 21 years (with priority for 15 to 19 year olds) who are homeless or at risk of
homelessness. Assistance can also be provided to state wards, refugees and young people who have been in
detention. JPET services are provided by community organisations under contract to DEETYA.

9.52 The federal Government has recently announced a homeless youth project as part of its NCAVAC.”’
The project will provide an overview of current service delivery to homeless and disadvantaged young
people and develop and monitor strategies to reduce victimisation and offending rates.

Homelessness is a particular form of disadvantage and the very public profile of 'street kids' has contributed to the
commonly held assumption that homeless young people are engaged in chronic offending to support themselves and
their assumed drug use, and that many are involved in prostitution.”*®

9.53 Positive initiatives such as JPET and the Youth Homelessness Pilot Program should be publicised
extensively in the youth sector and community. The more young people who have access to them the better
the chances of reducing the youth homeless population and the youth crime rate.

Recommendation 18. Evidential requirements, particularly those concerning identification, should be
interpreted flexibly for young homeless applicants and should not of themselves bar them from
receiving income support.

Implementation. DSS should ensure that eligibility requirements for young homeless applicants
comply with this recommendation.

Recommendation 19. Demographic data and data concerning young homeless clients' race and sexual
orientation should be collected by consent to support a better informed and targeted response to youth
homelessness. The data should be recorded in a way that preserves young people's anonymity.
Implementation. All federal, State and Territory departments that provide services to young homeless
people should collect this data. The data should be collated by Centrelink.



Recommendation 20. The adequacy of the homeless rate of benefits paid to young people should be
assessed regularly to ensure appropriate minimum benefit and rent assistance rates are maintained.
Implementation. The Minister for Social Security should commission surveys on a regular basis to
ensure that appropriate minimum rates are fixed.

Recommendation 21. Support programs for homeless young people should be publicised extensively
in the youth sector and community.

Implementation. All federal government agencies administering these programs should review the
effectiveness of their publicity campaigns.

Commonwealth/State Youth Protocol

9.54 The Commonwealth/State Youth Protocol for the case management of homeless children (the Protocol)
has been in operation in all States and Territories since January 1995.* The Protocol sets out a procedure for
the assessment of applicants for income support at the homeless rate by the relevant State or Territory family
services department. Centrelink has taken on DSS's responsibilities under the Protocol.

9.55 The Protocol was designed to clarify responsibilities for assisting and supporting homeless young
people and to improve co-ordination between levels of government.

Australia's homeless young people would...appear to be the ones to suffer most from the effects of federalism's
shortcomings.**

The Protocol requires certain children seeking income support at the homeless rate to be referred to the
relevant State or Territory family services department for an assessment of need. The young people affected
are those under 15, 15 to 17 year olds who are considered to be at risk of harm and all under 18 year olds
who are State wards.

9.56 The State or Territory department makes an assessment of the young person's care and protection needs,
contacts parents and offers assistance as appropriate. Where it has not been possible for the State department
to reach some resolution of the young person's circumstances, a case discussion is held with a Centrelink
social worker to decide on the next step. This discussion may lead to Centrelink providing long term income
support for the young person if the circumstances are exceptional.

9.57 Four States have recently announced a trial project to promote contact between homeless 15 year olds
and their families with the view to reintegrating the child into the family.”*' Under the scheme, benefit
recipients will be obliged to meet fortnightly with a family member or friend agreed to by the carers and the
young person. This project is intended to complement the Protocol.

9.58 During consultations the Inquiry heard evidence that the Protocol may not appropriately support gay
and lesbian young people who are reluctant to approach family services departments to justify their need for
income support. Often these young people are homeless because their families refuse to accept their sexual
orientation. These young people resent being made to feel as if they have to justify their sexual identify to
welfare workers.”** All family services department officers who conduct these assessments should be briefed
on how to interview young gay and lesbian applicants appropriately. This is particularly urgent given the
over-representation of young gay men and lesbians among the homeless.”*

9.59 The Protocol currently provides for assessment within 28 days.”** This is a long time when a young
person is homeless. Young homeless people are particularly vulnerable and their applications for income
support should be dealt with as expeditiously as possible. In its 1996 report evaluating the Protocol the
Standing Committee of Community Services and Income Security Administrators found that almost a quarter
of all assessments completed during a 12 month period took longer than 28 days.”* The Committee
recomlﬁgnded that each jurisdiction identify reasons why time frames had not been met and take appropriate
action.



9.60 While the Protocol is not legally binding, it is a guide to best practice and should be given significant
weight. State and Territory governments should ensure that family services departments have the resources
to assess homeless young people within seven days of their application for support.’*’

Recommendation 22. All family services department officers who conduct assessments under the
Commonwealth/State Protocol for the case management of homeless children should be briefed on
how to interview young gay and lesbian applicants appropriately.

Implementation. All parties to the Protocol should ensure staff are appropriately briefed.

Recommendation 23. The Commonwealth/State Protocol for the case management of homeless
children should be amended to provide that homeless children must be assessed by the relevant State or
Territory family services department within seven days of making an application for income support.
Implementation. All parties to the Protocol should expedite this change.

| mmigration and citizenship

Introduction

9.61 Children are processed through the Australian immigration system as refugees, migrants’*® and

temporary entrants such as students.”® Children apply to enter or stay in Australia independently or as part of
a family group. They may come into contact with the federal tribunals reviewing migrations and refugee
decisions as well as the federal court system. Children also use legal processes to obtain Australian
citizenship.

9.62 The Inquiry's focus in this section is on procedural issues not the visa or citizenship entitlements for
child immigrants and refugees. Much of the evidence given to the inquiry concerned substantive matters.”*’
Although the Inquiry acknowledges the importance of these matters, they are outside our terms of reference.

9.63 The visa processing discussion in this section is also limited to children as primary visa applicants, that
is, children applying for visas in their own right not as family members attached to an adult visa
application.”' Given the Inquiry's central premise concerning the family and state in protecting children, the
Inquiry has also considered the arrangements for immigrant children in the care and protection system.

Citizenship

9.64 Children sometimes have difficulty proving their entitlement to be registered as Australian citizens. For
example, the relationship between their parents can end acrimoniously and their citizen parent refuse to co-
operate with the certification process. There is provision for people under 18 to apply for citizenship in their
own right.”>> However, these arrangements are little known or understood, are not explicitly set down in the
Australian Citizenship Act 1948 (Cth) and are rarely used by young people in their own right.

9.65 A Citizenship Information Kit aimed specifically at young people and their guardians should be
developed to explain the procedures by which children can obtain certificates of Australian citizenship. The
Kit should include information on the evidence needed to establish a claim to citizenship, particularly where
parental conflict may impede a child's capacity to do so.””

Recommendation 24. A Citizenship Information Kit aimed specifically at young people and their
guardians should be developed to explain the procedures by which children can obtain certificates of
Australian citizenship.

Implementation. DIMA should develop the Kit and advertise it appropriately, targeting Australian
communities with high immigrant populations.



Processing issues — child visas

9.66 During 1996-97 1622 off-shore child visas, 265 on-shore child visas and 297 adoption visas were
granted to children by the Minister for Immigration and Multicultural Affairs.”>* Average processing times
for visa applications lodged in Australia was 28 weeks.”> Overseas posts showed considerable variation.
Taking those posts which had relatively low numbers of child applications, the time differences varied
between 8 weeks taken to process 75% of child visa applications in Manchester, 50 weeks to process 75% of
the 7 such applications in Beirut or 83 weeks for the same percentage of 18 visa claims in Islamabad. The
table below illustrates these variations.

Table9.1 Timein weeksfor grants madein the period 96/97 — 101 Child Visa®™*

POST CASES \Weeksto process 25% | Weeksto process50% | Weeksto process 75%
Ankara 16 13 20 32
Athens 10 9 11 16
Beirut 7 10 45 50
Belgrade 22 27 47 64
Islamabad 18 19 37 83
Jakarta 23 14 25 34
Kuala Lumpur 32 10 19 30
London 42 3 5 11
Los Angeles 13 2 5
Manchester 36 3 6 8
Mexico City 7 21 25 57
New Delhi 21 15 23 46
Pretoria 51 2 4 11
Seoul 11 11 52 65

When the posts with high volume child visa applications are examined similar variations in processing times
are shown as evidenced by the table below.

Table 9.2 Timein weeks for grants madein the period 96/97 — 101 Child Visa™’

POST CASES | Weekstoprocess25% | Weekstoprocess50% | Weeksto process 75%
Ho Chi Minh/Hanoi 202 55 66 86
Manila 150 32 47 73
Nairobi 66 56 72 100
Shanghai 139 9 14 22
Suva 72 21 34 51

9.67 These time differences are significant. All child subclass 101 visa applicants are waiting to join families
in Australia. In these circumstances delays of one or two years can mean real family suffering.

9.68 In addition to processing delays, the Inquiry has been struck by the limited mentions of child visa
applicants in the various guidelines that DIMA publishes for its staff. This omission is particularly marked
with respect to guidelines pertaining to interviews and questioning of non-citizens.”®

9.69 The Migration Act 1958 (Cth) gives authorised officers certain investigative powers. For example, non-
citizens who have not been immigration cleared can be searched for weapons or documents by an authorised
officer of the same sex.”’ To determine whether a person in immigration detention is an unlawful non-
citizen, a removee or a deportee, that person can be required to answer questions put by authorities.”®® There
is a penalty of six months imprisonment for anyone who refuses to answer or who is untruthful.”' In contrast



to the Crimes Act 1914 (Cth) there are no special provisions for questioning or searching children.”®® This is
an important oversight.

Recommendation 25. The Minister for Immigration and Multicultural Affairs should investigate the
reasons for the significant variations in child visa application processing times as between overseas
posts, with a view to ensuring effective, speedy processing of all child visa claims.

Recommendation 26. Provisions in the Migration Act 1958 (Cth) relating to questioning and searching
child visa applicants should give them the same protection as the federal Crimes Act 1914 (Cth).
Implementation. The Minister for Immigration and Multicultural Affairs should ensure that the
necessary amendments are made as soon as possible.

Welfare needs of non-citizen children

9.70 The Minister for Immigration and Multicultural Affairs, or his or her delegate, is the guardian of every
non-citizen child who arrives in Australia as a potential resident and who is not accompanied by parents or
relatives.”” Guardianship of this sort is usually exercised in relation to unaccompanied child refugee
applicants and, in the past, for children brought to Australia for adoption.”®*

9.71 Sometimes non-citizen children who are in Australia are subject to exploitation, abuse or neglect.”
Some of these children may be short term entrants, here with their parents on a temporary visa, or they may
be unlawful non-citizens, having overstayed their visas and living here with or without family support.
Where non-citizen children come to the attention of welfare authorities, it may be necessary to extend or
regularise the child's immigration status as an ancillary measure to provide protection for the child. The
Migration Regulations do not currently make provision for these cases.”®® Indeed, it is often not clear which
level of government has primary responsibility for these children.

State government departments of community services argue that such children are outside their mandate, not being
permanent residents, but add that consideration on a case by case basis will be given to taking on guardianship if
requested to by the Minister for Immigration. Irrespective of whether this formal relationship is established, there is
no effective provision for any active support of the minor or monitoring of any care relationship that exists.”’

9.72 A protocol should be developed to resolve immigration problems for children whom a community
services department or court has determined are in need of care.”® In some cases this may mean enabling a
child to change or acquire lawful immigration status to allow appropriate supervision of him or her or an
alternative family placement.

Recommendation 27. A protocol should be developed to resolve immigration problems for children
whom a community services department or court has determined are in need of care. In some cases this
may mean enabling a child to change or acquire lawful immigration status to allow appropriate
supervision of him or her or an alternative family placement.

Implementation. DIMA and State and Territory family services departments should develop this
protocol. The Minister for Immigration and Multicultural Affairs should ensure any consequential
legislative or regulatory changes are made.

Intra-family overseas adoptions

9.73 To qualify for an adoption visa under subclass 102, a young person must have been legally adopted
overseas by an Australian citizen or permanent resident who had been resident in the child's home country
for more than 12 months at the time of the visa application. The Minister must be satisfied that the residence
overseas by the adoptive parent was not contrived to circumvent Australian immigration requirements.”®

9.74 A child may also qualify for an adoption visa if an Australian citizen or permanent resident undertakes
to adopt the child once he or she arrives in Australia and the proposed adoption has been approved by the



relevant authorities in Australia and in the child's country of residence.””” In both instances, the child must be
sponsored by an Australian citizen or resident.””’

9.75 DIMA and State and Territory community services agencies co-operate in granting approvals for
intercountry adoptions. Certain cases reviewed by the Immigration Review Tribunal (IRT) indicate that State
and Territory welfare agencies have sometimes not provided evaluations for private, overseas intra-family
adoptions.”” In certain instances this has resulted in children being denied visas even though the children
were apparently genuine adoptions.

9.76 The 1993 Hague Convention on Protection of Children and Co-operation in respect of Intercountry
Adoption, which the Ministerial Council on Community Services has recently agreed should be ratified,””
will provide important safeguards for intercountry adoptions, including intra-family adoptions. Specifically,
the Convention includes measures designed to ensure that intercountry adoptions are made in the best
interests of the child and with respect for his or her fundamental rights, and to prevent the abduction, the sale
of or traffic in children. Immediately prior to the Convention coming into force all relevant DIMA staff
should be given training in applying its principles to decision making.

Recommendation 28. Guidelines for overseeing and evaluating overseas intra-family adoptions should
be developed.

Implementation DIMA should develop these guidelines in co-operation with State and Territory
community services departments and take steps to implement them in legislation or policy as
appropriate.

Recommendation 29. The Commonwealth should give priority to ratifying the Hague Convention on
Protection of Children and Co-operation in respect of Intercountry Adoption. Immediately prior to the
Convention coming into force all relevant DIMA staff should be given training in applying its
principles to decision making.

Implementation. The Attorney-General should pursue this issue as a matter of priority.

Parental rights and child visa applicants

9.77 All visa subclasses have a provision stating that before granting any permanent visa to a child applicant
the Minister must be satisfied that granting the visa would not prejudice the rights and interests of any other
person who has custody or guardianship of or access to the child.”™

9.78 The provision is designed as a double check to ensure that children coming to Australia without their
parents, or in the company of only one parent, have permission from all their legal guardians to do so. It is a
laudable safeguard against child abductions but it can lead to injustice.””” The way the provision is currently
drafted, a child may be refused entry to Australia because a person in his or her country of origin has a right
of access to the child even though a court in that country has authorised the removal of the child from the
jurisdiction to come to Australia.

9.79 The language of the provision does not reflect the language and presumptions in the Family Law Act
1975 (Cth) that give parents responsibilities for children rather than rights in them. The provision should be
recast to be consistent with the Family Law Act while requiring appropriate proof of parental, guardian or
court consent to the child's departure for Australia.

Recommendation 30. Provisions stating that before granting a visa to a child applicant, the Minister
must be satisfied that granting the visa would not prejudice the rights and interests of any other person
who has custody or guardianship of, or access to, the child should be redrafted to be consistent with the
principles underlying the Family Law Act 1975 (Cth).

Implementation. The Minister for Immigration and Multicultural Affairs should develop legislation to
this effect.



Refugee children

9.80 Under the 1951 UN Convention Relating to the Status of Refugees, a person is a refugee if he or she is
outside his or her country of origin and has a well-founded fear of persecution for reasons of race, religion,
nationality, political opinion or membership of a particular social group.”’® Approximately half of the world's
refugees are children.””” They are refugees because their parents have been the victims of persecution or
because they themselves have been subjected to persecution. Australia has few child refugee applications and
fewer unaccompanied child refugees because of the visa system and the absence of a land border with any
other country.

9.81 Refugees can apply for protection in Australia from overseas or from within Australia. Offshore
refugees are those who enter Australia as part of the refugee and special humanitarian migration programs
administered by DIMA. People are selected for these programs by Australian immigration officials in
overseas posts according to particular visa criteria.””® Offshore refugee children who are unaccompanied by
parents or relatives enter Australia under the guardianship of the Minister for Immigration and Multicultural
Affairs.”” Onshore refugees are those who apply for a protection visa while in Australia. These people may
have arrived in Australia on a temporary visa or without a visa.”®

9.82 Applicants for protection visas are often interviewed personally. Particular efforts should be made to
ensure that unaccompanied child protection visa applicants have an independent support person present
during any interview.”®' The Refugee Council of Australia has submitted that some child protection visa
applicants have difficulties accessing the public health system.”®* While this matter is marginal to our terms
of reference, the Inquiry agrees that the federal Government should ensure that all children in Australia who
are awaiting determination of an application for asylum should have access to free basic medical care.

Children in immigration detention

9.83 All non-citizens in Australia who do not have valid visas are required to be detained.”®® A considerable
number of children are placed in immigration detention each year. Between 1989 and 1993 there were 168
children, including asylum seekers, in immigration detention centres. During that period 32 children were
born in detention.”® On 23 September 1997 there were 395 people in immigration detention in Australia 28
of whom were children.”®

9.84 There are procedures for releasing children from detention on bridging visas pending a final
determination of their visa application including applications for residence.”® This arrangement as it applies
to children arriving in Australia without a visa can allow for the temporary release of children but not their
parents. The effect of the legislation is that most children remain in immigration detention with their parents,
on occasion for substantial periods.”®” Children are generally detained at the Immigration Processing and
Reception Centre at Port Hedland in Western Australia.

9.85 The Inquiry received limited evidence on these matters although several submissions expressed concern
about our failure to include any proposals specific to the detention of refugee children in DRP 3.”* We
understand their concern about the vulnerability of many of these children. HREOC has undertaken an
extensive investigation into the detention of asylum seekers including children. The Inquiry reserves
recommendations regarding the detention of children to that investigation.

Review mechanisms
Internal review

9.86 Young people who wish to challenge administrative decisions about income support must first apply for
internal review.”®® The reviewing officer is obliged to notify the applicant of any decision to affirm, vary or
set aside the initial decision. The notification must give reasons for the decision and make the applicant
aware of his or her right to take the matter further by applying for review to the Social Security Appeals
Tribunal (SSAT) and, if still unsatisfied, to the Administrative Appeals Tribunal (AAT).””



9.87 The current process is protracted. Elaborate review arrangements particularly disadvantage child
complainants notably those who are homeless.””' The Inquiry has received evidence of young people who
have been left without income for weeks, sometimes months, while the internal review process is completed
despite DSS's timeliness performance standard indicating that such reviews should ideally be completed
within 14 days.”**

9.88 Internal review applications by child income support applicants should be taken also to be applications
for SSAT review. If internal review is not completed within two weeks, SSAT review should be activated
automatically, the case given priority and the review completed within a short time frame.

Recommendation 31. Internal review applications by child income support applicants should be taken
also to be applications for SSAT review. If internal review is not completed within two weeks, SSAT
review should be activated automatically, the case given priority and the review completed within a
short time frame.

Implementation. The Minister for Social Security and the Minister for Employment, Education,
Training and Youth Affairs should develop legislation to this effect.

Meritsreview

9.89 Currently, if a child income support applicant is not satisfied with the result of an internal review, he or
she can apply for review of the original decision by the SSAT.”” Certain visa applicants can currently apply
for merits review by the Immigration Review Tribunal (IRT) or the Refugee Review Tribunal (RRT)
depending on the visa subclass.””*

9.90 In its 1995 report, Better Decisions, the Administrative Review Council recommended the
amalgamation of federal merits review tribunals into a single body, the Administrative Review Tribunal.”
On 20 March 1997 the Attorney-General announced Cabinet's in principle decision to implement this
proposal.””®

9.91 Better Decisions proposed that applicants would apply for review by a specialist division of the
Administrative Review Tribunal rather than by the IRT, RRT, SSAT, Veteran's Review Board or the AAT.
In effect, this would expand and recast the AAT's current jurisdictions. To date there is no decision by
government concerning the Administrative Review Council's further proposal that decisions of the divisions
would be reviewable by a Review Panel with leave of the Administrative Review Tribunal President.”’ The
Government proposes to insert a privative clause in the Migration Act 1958 (Cth) to limit judicial review by
the Federal Court and High Court to the grounds of jurisdictional error and bad faith.””®

9.92 It is still not clear how the Government intends to restructure the federal merits review system.’”’
Whatever the alternative design, the proposed Administrative Review Tribunal should maintain initiatives
taken by existing merits review tribunals, particularly the SSAT, to adapt their processes to children. For the
purposes of children's matters, the Inquiry favours the informal processes of the SSAT rather than the
formality of the AAT.'*”

From a legal aid perspective, the costs of any dispute resolution involving children could be minimised by a less
formal and children specific approach to merits review.'®!

9.93 To ensure that external review is accessible to young people, the proposed Administrative Review
Tribunal should conduct matters involving child applicants or witnesses expeditiously and flexibly. For
example, there should be scope for young people to make applications orally, either in person or by
telephone.'*” In addition, government departments and review bodies should ensure that young people are
given appropriate material explaining merits review procedures including how to prepare a case for hearing,
the sorts of evidence that will be required and how to present it.'””” This does not mean that all young people
should represent themselves in review hearings but rather that agencies should attempt to ensure that children
fully understand the processes and can participate in them if they wish.'***



9.94 The Inquiry considers that a flexible approach to processes is essential when dealing with child review
applicants. For example, an advocate with continuing instructions should be able to pursue an external
review application on behalf of a homeless child applicant with whom the advocate has lost contact.
Similarly, to ensure that young people in rural and remote areas have greater access to merits review,
community centres should be used to hear such matters where appropriate.

Recommendation 32. An access and equity strategy should be developed to ensure that children can
participate properly in merits review. Publicity material should be prepared specifically for young
people explaining merits review procedures.

Implementation. The proposed Administrative Review Tribunal should develop a young people's
access and equity strategy and publicity material aimed specifically at young clients.

Recommendation 33. Directions hearings and preliminary conferences for matters involving young
people should include the provision of information directly to young people on tribunal practice,
procedure and any evidentiary requirements.

Implementation. The proposed Administrative Review Tribunal should develop practice guidelines to
this effect.

Recommendation 34. Merits review procedures should accommodate child applicants and witnesses
appropriately. Hearings should be run in an informal and flexible manner. To this end, guidelines
should be developed for handling applications by children.

Implementation. The proposed Administrative Review Tribunal should develop these guidelines in
consultation with relevant interest groups.

Recommendation 35.The AAT program of using community centres in rural areas as venues for
matters involving Indigenous applicants should be extended. These venues could also be used for
matters involving child applicants in those areas.

Implementation. The proposed Administrative Review Tribunal should oversee the extension of this
program.

Recommendation 36. An advocate with continuing instructions (or ones that have not been
countermanded) should be able to pursue an external review application on behalf of a homeless child
applicant with whom the advocate has lost contact.

Implementation. The proposed Administrative Review Tribunal should develop a practice direction to
this effect.



10. Children in education

I ntroduction

10.1 The fundamental right of children to be educated is reflected in article 28'°> of CROC. In particular it
requires that primary education be compulsory and free to all and that different forms of secondary
education, including general and vocational education, be available and accessible to every child.(1) These
principles are reflected in Australian requirements for compulsory education for children between 6 and 15
years of age (16 years in Tasmania).'**°

10.2 Most Australian children spend a significant percentage of their time in the formal education system.
Approximately 70% of Australian children attend government schools. Of the children enrolled in
independent schools, the majority (66%) attend Catholic schools.'*"’

10.3 The education system and legal processes intersect in a number of significant ways.'””® At school young
people often have their first exposure to information about rights and responsibilities outside the family.
Educating young people about the legal system can assist them to participate effectively in society and
should have a positive effect on the relationship they have with legal bodies as adults.

For the majority of children, the school is the first and most important social institution with which young people
have contact outside the family. At school, the child learns how to interact with others and the rules of social
behaviour, and education plays a vital role in establishing for the individual a permanent, healthy membership of
society. When a student fails in this process or is failed by it, the consequences for the individual and society are
often damaging and expensive.'°”

10.4 In addition to providing education on rights and responsibilities, schools give families and appropriate
professionals the opportunity to address learning, behavioural and social problems as soon as they appear so
as to greatly reduce the risk of children coming into adverse contact with the legal system. While schools
should not be the only site for early intervention they have a critical role because of the amount of time
children spend there.'*'

10.5 Apart from whatever families may themselves inculcate, one of the more important ways that children
first learn about the concept of formal legal processes is through their experiences of school discipline. The
way school rules are set and enforced, particularly the processes associated with discipline and exclusion,
may affect the way young people react to and interact with authorities and legal processes throughout their
adult lives.

Civics education and participation
Introduction

10.6 Children are often disadvantaged in their dealings with institutions and adults because they have little
understanding of their rights and responsibilities, of the government services or complaints mechanisms
available and of the roles and functions of different participants in the legal system.'*"!

10.7 In partnership with families, schools should play a central role in teaching children about their rights
and responsibilities in a liberal democratic society. This should assist in the development of a politically
aware population and make children more effective in dealing with legal processes as juveniles and as adults.

10.8 Young people participating in focus groups repeatedly commented on the need for schools to place
more emphasis on teaching life skills. This was seen as a way of enabling children to deal with their
problems effectively rather than resorting to anti-social or offending behaviour.''?

Civics, citizenship and participation

10.9 In May 1997 the federal Government announced that from 1999 all school students in years 4 to 10 will
take compulsory lessons in civics and citizenship. The national civics program, Discovering Democracy, will



include material on principles of democracy, the development of the Constitution and the responsibilities of
different levels of government.'””® This is an important initiative.'""*

10.10 Information about the Australian political system should be complemented by material on human
rights, particularly on children's rights and responsibilities.'’"” This includes their rights and responsibilities
in relation to education and under CROC.'"'® The majority of respondents to our survey stated that young
people are not given enough opportunity to learn about their rights. Almost 65% said this information should
be conveyed through school courses.'*"’

Some people can learn the basics from movies and books but others don't learn anything.'*'®

10.11 As the NSW Ombudsman has stated, 'the best way to learn is to do'.'”"® Children should be encouraged
to participate appropriately in school decision making processes and in school dispute resolution such as peer
mediation programs.'®® Obviously this does not mean relieving schools of responsibility for students but
simply recognising the benefits of involving children in decisions and problems that affect them. Practical
experience of mediation and negotiation should be excellent preparation for dealing with formal legal
processes.

10.12 Some submissions to the Inquiry oppose schools educating children about their rights because they
fear young people will use the information against their parents.'®' Similar trepidation was demonstrated by
a number of schools when they banned distribution of the National Children's and Youth Law Centre's
community education package for students, 'Know your rights at school'.'"**

10.13 Teaching children about their rights and responsibilities in school and in the wider community is
probably more likely to bolster parents' and teachers' authority than undermine it. Like most adults, children
will generally be more willing to follow rules they understand and can see the need for.

10.14 The Inquiry considers that guidelines on national best practice for student participation in school
decision making should be developed. A handbook for teachers and students explaining the guidelines
should be prepared and distributed to all schools in Australia.'"*

Recommendation 37. Guidelines on national best practice for student participation in school decision
making should be developed. The guidelines should include material that assists students to understand
their rights and responsibilities in the context of school decisions affecting them. A handbook for
teachers and students explaining the guidelines should be prepared and distributed to all schools in
Australia.

Implementation. DEETY A should prepare the guidelines and handbook in conjunction with State and
Territory education departments, peak groups from the independent schools sector, relevant community
groups, school students and in consultation with the OFC. DEETYA should co-ordinate distribution of
the handbook.

Teaching tolerance and combatting violence

10.15 Formal education provides an opportunity for children to develop social skills and learn about
religions and cultures different from those of their own family. This aspect of schooling is highlighted in
article 29(1)(d) of CROC which provides that education shall be directed to the

... preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance,
equality of sexes and friendship among all peoples, ethnic, national and religious groups and persons of indigenous
origin.

10.16 School violence, between students or involving teachers, can impede the development of these social
skills, interferes with scholastic achievement and is of considerable concern to the community.'”* A 1994
House of Representatives Standing Committee on Employment, Education and Training report confirmed the
serious consequences of school violence.



School violence deprives all who fall victim to it of their right to an education. Children who were seriously
victimised suffered greatly, often not only physically but also psychologically through a generalised fear of others,
low self esteem and depression. The damage persisted in some cases into adult years...Violence resulted in low self
esteem, truancy, illness, stress, tiredness, disruptive behaviour, lack of concentration and an inability to form
relationships. It also reduced a student's ability to achieve academically and socially.'’*

Responsibility for ensuring that school violence does not impede children's development lies with families,
educational institutions and students themselves.'”® To combat playground bullying, harassment and
violence students must be taught respect for difference and given dispute resolution skills.'*”’

10.17 Students who are the target of violence often leave school altogether. This seriously compromises their
employment prospects.'***

[R]esearch... indicates that violence against lesbian and gay students has consequences such as truancy and dropping
out of school.'®*’

Often these children then spend the majority of their time on the streets where they are at increased risk of
contact with the care and protection and/or juvenile justice systems.'™ Playground intimidation can also
have serious health consequences. New research on the effects of harassment at school confirms that bullied
students are at greater risk of suicide than their peers even where they have strong family support.'®

[A] social environment which engenders or for that matter does very little to stop the miserable practice of bullying is
one in which the mental health of many vulnerable children must be greatly at risk.'*?

10.18 School violence can be dealt with through existing external legal processes to some extent. Serious
assaults can be referred to the police and students may be able to pursue civil actions against schools that fail
to protect them from harassment.'” Preventive programs and school-based anti-bullying policies are
necessary to address the problem and may be more effective in diverting students from adverse contact with
formal legal processes.'”* They are also an effective means of instilling a sense of responsibility in students.

10.19 NCAVAC recently announced by the Prime Minister will fund 10 pilot projects aimed at reducing and
preventing crime.'™ Several of the projects will focus on youth crime prevention although none will
specifically address playground violence.'”® The information kit released for the launch of the campaign
acknowledges the fact that aggressive children tend to become aggressive adolescents: '[a]nti-bullying
programs in schools can help prevent subsequent offending."*’

10.20 Many schools have introduced initiatives to reduce the incidence of harassment and assault on school
premises. These include teaching students about the hurtful effects of harassment and encouraging peer
mediation of disputes.'”® In 1995 the NSW Standing Committee on Social Issues recommended that the
Minister for Education ensure that sufficient resources are available to schools to enable them to function as
models of co-operative, tolerant and non-violent communities. In achieving these goals it recommended that
schools

. provide programs which foster tolerance and acceptance

. offer integrated programs which provide skills in acceptable problem solving behaviour

. work to eliminate the destructive practices of bullying

. support students exhibiting problem behaviours through appropriate means and environments with the

well-being of all students being paramount.'®*’

The Inquiry endorses these principles. NCAVAC should conduct a specific project aimed at reducing school
violence. The Campaign should evaluate the benefits for youth crime prevention of antibullying policies,
anti-harassment policies, peer mediation and peer support schemes and establish benchmarks in each of these
areas.



Recommendation 38. NCAVAC should conduct a specific project aimed at reducing school violence.
The Campaign should evaluate the benefits for youth crime prevention of anti-bullying policies, anti-
harassment policies, peer mediation and peer support schemes and establish benchmarks in each of
these areas.

Children at risk in the education system
Introduction

10.21 For the majority of children, school builds on and complements the emotional and financial resources
that their families provide for their development. However, for a number of students family support is
inadequate. Other children may require particular support as a result of behavioural or learning difficulties.
These children are often at risk of dropping out of education and consequently becoming enmeshed in the
care and protection and/or juvenile justice systems.'* The information kit released for the launch of
NCAVAC acknowledges the link between poor school attendance and performance and involvement in
juvenile justice processes.

Pre-school enrichment programs for children at risk, remedial education programs for poor school performers and
truancy reduction programs are all likely to yield crime prevention benefits.'*"!

Appropriate intervention at the right point in the school life of these children at risk can greatly increase their
chances of completing and succeeding in secondary education.'®**

10.22 The federal Minister for Schools has reported publicly that 30% of young Australian teenagers cannot
read properly and that there has been no improvement in literacy standards in the past 20 years.'”” One
young woman participating in the Newcastle Focus Group told us that she left primary school without being
able to read.'"™ Longitudinal research conducted to determine what individual, environmental and social
factors increase the risk of juvenile offending suggests that school failure is a major factor.'”* Improving
children's literacy also improves their confidence and their later employment opportunities.'**

10.23 Children have no legal right to ensure that they are given an adequate education. For example, they are
unable to sue the state or their education provider if they leave school with inadequate literacy or numeracy.
However, recent policy initiatives seek to ensure suitable education outcomes for each student.

10.24 In March 1997 MCEETYA agreed to a national literacy and numeracy plan to ensure children can
read, write, count and spell adequately by their fourth year of school.'®” As part of the plan all students at
risk will be identified and their literacy and numeracy needs met by extra support. The Commissions support
this initiative as a means of ensuring all children are better educated, more employable and less likely to turn
to crime out of necessity or boredom.

10.25 Like students with poor literacy, homeless young people are at a high risk of dropping out of
school.'™® Again, this can mean they are more likely to become involved in criminal activity.

The link between inadequate education and offending and homelessness is obvious to those who work in the
Children's Court.'™*

10.26 Most teachers are highly professional and committed to their students. However, the demands of the
contemporary classroom may make it difficult for them to identify all students at risk without specialised
training. While teachers are primarily educators not welfare workers, they are best placed to identify and
provide initial support to these students. Teachers require appropriate professional development training in
identifying students at risk and referring them to appropriate government and non-government services.'**’
This will also benefit other students whose learning is less likely to be interrupted if those at risk are
receiving the appropriate support. Teachers in non-government schools should be able to access this training
on a fee for service basis.'""'



Recommendation 39. All teachers and school counsellors should receive professional development
training in identifying children at risk of dropping out of school and referring them to appropriate
government and non-government support services and programs. Particular attention should be given to
recognising this risk at the end of primary school and the beginning of secondary school.
Implementation. State and Territory education departments should provide this training.

Family support programs

10.27 The Students at Risk or STAR Program, which was administered by DEETY A, aimed to identify and
support children at risk of dropping out of education. The program was wound up in December 1996 even
though the Standing Committee on Employment, Education and Training recently recommended that,
subject to evaluation, it be extended until 2000.'%>

10.28 There are a number of programs in schools throughout Australia designed to address some of the
health and nutrition needs of children from poorer families. Addressing these needs helps children to
concentrate in class and means they are less likely to be excluded from school because of hunger-related
behavioural problems or easily treated contagious conditions such as lice. Early intervention is essential.

[TThere are links between early childhood experiences and later offending and there is increasing evidence that
interventions can be successful.'*>

Intervention and welfare programs are far less effective once children have reached high school and are
already in a lifestyle of offending.'**

10.29 One example of an effective local family support program described to the Inquiry is the school
welfare program aimed at reducing truancy and absenteeism which has been running for four years in
Kalgoorlie, Western Australia. The program employs a full time nurse who tries to ensure all children are
well enough to participate properly in school. This can involve showering them, treating them for lice or
scabies and providing meals.'” The children in the Kalgoorlie community who are identified as being most
at risk are placed together in one school. 98% of the 70 children participating in 1996 were Indigenous. Once
children are healthy and have gained confidence they are transferred to other schools and their progress
monitored. The school attendance rates of children generally improve dramatically once they are
participating in the program.'®® The program has funding from the WA Education Department, donations
and the STAR Program until the end of 1997.

10.30 Another example of an effective intervention program is the Schools as Community Centres Project
being trialled in four NSW primary schools. The $300 000 program is funded jointly by the Departments of
School Education, Community Services and Health and aims to prevent disadvantage for children starting
school. A facilitator is placed in each participating school to work with the local community and agencies to
improve service delivery to families with children from birth to five years.'"”’

10.31 An interim evaluation of the Schools as Community Centres Project found high community
involvement in and support for local projects and improved interagency co-ordination.'”® It is anticipated
that the Project will be extended throughout NSW. Family support programs of this nature are relatively
inexpensive and the long term 'savings' to society in terms of diverting offending behaviour and reliance on
income support are likely to more than cover the cost.'

Ultimately the cost effectiveness of the [Schools as Community Centres] Project will rest on whether it does prevent
disadvantage for children entering school and whether this in turn results in fewer learning and behaviourial problems
in school, less delinquency, higher workforce participation and so on.'*®

10.32 Family support and early intervention programs are a fundamental means of protecting against later
juvenile offending. They are relatively inexpensive and have additional long term benefits in terms of
children's physical and social development. The federal Government should re-establish the STAR program
as a matter of priority.



10.33 Additional local programs to identify and support at-risk and disadvantaged students and encourage
their continued participation in education should also be developed through community initiatives. In
particular, these programs should include providing transport to schools, assistance with meals and primary
health care and homework support. Education advice services would also be useful. Overseas examples of
successful programs in this area include the Advisory Centre for Education in London which has been
operating for over 35 years. It provides free, independent advice on education matters to students and their
parents. The Centre for Studies in Integration in Bristol specialises in information and advice on exclusion.

10.34 In addition to these programs, the Inquiry considers it important for all schools to provide appropriate
counselling services to support students at risk and to ensure as far as possible that others do not move into
an at-risk group. National standards for student support services in primary and secondary schools should be
developed.'®" The standards should provide guidance on matters such as the ratio of counsellors to students,
identifying schools that require specialist services to support disadvantaged families and young people, and
intervention programs aimed at meeting the needs of children who are homeless or at risk of
homelessness.' %

Recommendation 40. In recognition of the relationship between effective early intervention and
diverting involvement with the juvenile justice system, the STAR program should be re-established.
Implementation. The Minister for Employment, Education, Training and Youth Affairs should give
effect to this recommendation in the next budget allocation.

Recommendation 41. For the same reason, additional local programs to identify and support at-risk
and disadvantaged students and encourage their continued participation in education should be
developed.

Implementation. These programs should be developed and implemented by State and Territory
education departments in conjunction with DEETY A, peak bodies from the independent school sector
and relevant community groups.

Recommendation 42. National standards for student support services in primary and secondary
schools should be developed. These standards should take appropriate account of the nexus between
access to primary and secondary education and involvement with the juvenile justice system.
Implementation. DEETYA should develop these standards in conjunction with State and Territory
education departments and in consultation with OFC.

Children with disabilities

10.35 Article 23(3) of CROC sets out the particular rights of children with a disability. The article
specifically provides that children must have effective access to education in a manner conducive to
achieving the fullest possible social integration and individual development.

10.36 Some Australian children with a disability face difficulty in receiving education.'’” For example,the
Inquiry received several submissions on the difficulties experienced by children with behavioural disabilities
such as Attention Deficit Hyper-Activity Disorder.'®® Legislation at both federal and State and Territory
level prohibits discrimination against people with a disability in the provision of education services.'*”
Discrimination in education is the third most common ground of complaint to the Disability Discrimination
Commissioner.'*®

10.37 A number of education advisory services in the UK provide information specifically on special
education issues.'®” For example, the Enfield Parents Centre was established as a parent partnership scheme
to deal with special educational needs although it now deals with the full range of education matters. The
Independent Panel of Special Education Advisors provides free second opinions, free representation and lay
advocates. The Inquiry commends these initiatives.



10.38 During a recent review of services for people with a disability, the ALRC received evidence about the
particular difficulties faced by children under the age of 14, particularly in relation to education services.'**®
The ALRC recommended the collection of data and information to allow the identification of people with
particular access problems.'®” The Inquiry supports this proposal as it would give service providers in the
States and Territories a better idea of the scope and extent of the support services required.

10.39 In 1995 MCEETYA established a taskforce to consider the development of disability standards in
education.'”” The Inquiry considers that this project should be given priority. Young people with a disability
must have equitable access to appropriate education to maximise their employment opportunities thus
reducing the likelihood of them coming into adverse contact with legal processes.'"”"

10.40 In addition, the Inquiry supports the National Children's and Youth Law Centre's recommendation that
school principals should facilitate the training of all their staff in disability, disability discrimination laws and
obligations, and how to meet the educational and social development needs of students with a disability.'’"*

Recommendation 43. Each State and Territory education department should ensure that all teaching
staff and school administrators are trained in disability, disability discrimination laws and obligations,
and how to meet the educational and social development needs of students with a disability.

Indigenous children

10.41 A number of submissions to the National Inquiry into the Removal of Aboriginal and Torres Strait
Islander Children From Their Families drew attention to the relationship between past racist policies and
practices in education that excluded or marginalised Indigenous children and contemporary low secondary
school retention rates and low participation in tertiary education.

Truanting and early school leaving are intimately connected with the likelihood of child welfare and juvenile justice
intervention.'"”?

10.42 Health problems can have a significant impact on Indigenous students. Recent research has suggested
that the high incidence of hearing loss as a consequence of middle ear disease, affecting between 20% and
40% of Indigenous people, may be a contributory factor in the development of social problems leading to
criminal behaviour.'””* If students cannot hear properly in the classroom they will quickly fall behind and
may develop behavioural problems as a result that lead to dropping out of or being excluded from school.
This then increases the risk of coming into contact with juvenile justice processes.'’”

10.43 The Australian Reconciliation Convention recently expressed support for the adoption by all school
systems across Australia of measures to achieve equitable educational outcomes for Indigenous students.'*”®
The Inquiry supports a national approach to improving the education standard and experience of Indigenous
young people.

10.44 The National Aboriginal and Torres Strait Islander Education Policy was endorsed by all governments
in 1989 and came into effect from 1 January 1990."”” The policy sets out 21 long-term goals for Indigenous
education under four themes: involvement, access, equity of participation and outcomes. In 1994 the
National Review of Education for Aboriginal and Torres Strait Islander Peoples found that the Policy is
having a significant effect on improving education outcomes for Indigenous people.'””® The Inquiry is
particularly supportive of the Policy goals aimed at improving school retention rates and literacy rates for
Indigenous students.

Fees and charges in government schools

10.45 Tuition in Australian government schools is supposed to be free. CROC also recognises that every
child has a right to free education at least in primary school.'”” Increasingly, however, primary and
secondary schools are inviting voluntary contributions to the general support of the school. In addition, most
schools have subject levies that parents are asked to pay to defray certain costs associated with particular
subjects or activities.'*®



10.46 Many in the community are concerned that these contributions and levies leave children from
economically disadvantaged families with an inferior standard of education.'®™" In its recently released report
on private and commercial funding in government schools the Senate Employment, Education and Training
Reference Committee found

... for many parents, the pressure to contribute financially to schools exacerbates difficulties they already face in
meeting the growing costs of schooling.'**

Most State and Territory education policies explicitly preclude practices that would punish or humiliate
students of families unable to pay their voluntary contributions. Despite this the Committee found that in
many instances considerable pressure is brought to bear on families to pay these contributions and other
levies and charges. Unacceptable measures used by some schools to encourage payment of fees and charges
include withholding academic reports, seating students whose voluntary contributions have not been paid in
a special row and denying them the use of books and marking students as absent so that Austudy or Abstudy
payments cease.'"®

10.47 There may be some circumstances in which it is reasonable to request the families of students who can
afford it to contribute to the cost of their education in public schools.'” However, children from poorer
families must not receive a lesser standard of education as a result of the fees and charges regime and
inadequate government funding. Again, the Inquiry is concerned to reduce the likelihood of young people
coming into adverse contact with legal processes as a result of poor education leading to inadequate
employment opportunities.

Those young people who are least likely to continue in post-compulsory education and who are most likely to be
unemployed are the poor and disadvantaged — the very same young people who are most likely to have contact with
the criminal justice system.'%>

10.48 The Senate Employment, Education and Training References Committee has stressed the importance
of government policy on voluntary contributions or the levying on any other charges in public schools being
clearly delineated. The Committee recommended that this information be provided to all parents at the start
of each school year in the form of a Charter of School Education.'” The Inquiry supports this
recommendation and considers that, when a Charter is being developed, careful consideration should be
given to ensuring that 'voluntary' school fees and charges do not impact on certain children in a
discriminatory manner.'*’

Recommendation 44. Government schools should distribute a Charter of School Education to each
family at the start of each school year. The Charter should set out

o the nature and extent of the education that will be provided in government schools at no cost to
parents

o government policy on voluntary contributions and any subject levies and charges and the rights
and obligations of parents and students in relation to each

o information on any financial assistance provided by government agencies, community groups
and the school itself to assist families experiencing financial hardship with the costs of
schooling.

Implementation. The Minister for Employment, Education, Training and Youth Affairs should seek
the agreement of MCEETY A to the development of this Charter.

Truancy
I ntroduction

10.49 There is no uniform, aggregated data on the extent of school truancy.'”™ Evidence received from
young people during focus groups suggests that some students are absent from school more often than they
attend.'”™ Reasons for truancy include boredom at school, embarrassment and frustration at poor
performance, fear of bullying or harassment,'”° drug dependency,'”' family stress or conflict, homelessness
and defiance of authority.'*”



10.50 Some students truant a few times during their school career in response to peer pressure or to see what
they can get away with. Provided there are no other major problems these students can generally be dealt
with effectively by their families and/or schools on a case by case basis. Other children are chronically
absent from school.'®” Their situation requires a co-ordinated government response to truancy.

Truancy is the result of multiple negative and cumulative influences originating from the individual, the family, the

school and the community and is therefore a broad social issue which needs to be addressed by comprehensive social
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policies.

10.51 Young people in care and Indigenous children are particularly at risk of truancy and subsequently
dropping out of the school system altogether.'® School retention rates are significantly lower for Indigenous
children than non-Indigenous students.'*

Link between truancy and offending

10.52 Repeated truancy is a common ground for suspension or expulsion. Truanting or being excluded from
school substantially increases the risk of young people becoming enmeshed in the juvenile justice system.'®"’
A survey of 461 young people in detention in South Australia found that 73% truanted regularly when
attending school and that 79% had been suspended or expelled from school.'”® Only 21% were attending an
educational institution at the time they were placed in detention. 80% of the detainees were under 16 when
they left school.'™”

Dropping out of school is a very strong predictor of delinquency and reduced adult employment prospects.''®

Truancy is a stepping stone to delinquency and criminal activity. A report compiled by the Los Angeles County
Office of Education on factors contributing to juvenile delinquency concluded that chronic absenteeism is the most
powerful predictor of delinquent behaviour.''"!

10.53 Truancy can compound the problems of children who are already behind in class as a result of
behavioural, emotional or learning difficulties. They fall further and further behind thus jeopardising their
chance of achieving formal qualifications and seriously reducing their employment opportunities.''**

In Australian society, poverty is generally related to unemployment and subsequent reliance on welfare. The
relationship between educational achievement and employment status has been well documented. People with a lower
level of educational achievement are more likely to be unemployed than those with a higher level of attainment.!!

Reducing truancy

10.54 Some jurisdictions have introduced legal mechanisms aimed at reducing truancy. For example, in a
number of States police have the power to stop and question school-aged children who should apparently be
at school and, if necessary, escort them to school or home."'™

10.55 The Western Australian Government recently released a School Education Bill for public consultation.
The Bill allows for the imposition of a fine on parents who do not ensure that their children attend school."'””
Under the proposal the student can also be fined $100 for non-attendance.''* Certain steps must be followed
before a prosecution under these provisions can be commenced.''”” School Attendance Panels may be
established to consider matters related to absenteeism and to facilitate the return of children to normal
attendance.''”™ The proposed legislation will also allow for the appointment of school attendance officers
who will be empowered to stop and detain absentee students and escort them to school or home."'”

10.56 The proposed WA provisions have attracted considerable media attention.'"'” They may well be a
counter-productive approach to truancy. Students who are chronically truant are often from poorer families
experiencing the second or third generation of unemployment. Fining them is unrealistic. It imposes an
additional financial burden on the family.'""" It would be better to address the causes of truancy through early
intervention and family support programs such as those discussed in paragraphs 10.27-34."""* In addition,
research suggests that punishing parents for the acts of their children does not decrease delinquency.''" It
would also be better to stress the positive by having schools convince students and their families of the
benefits that can flow from secondary qualifications. Given the clear link between truancy and juvenile
offending, the Inquiry considers that there should be a national strategy to reduce truancy. The strategy
should provide best practice principles but be flexible enough to address idiosyncratic local concerns.



Recommendation 45. In light of the link between chronic truancy and exposure to the juvenile justice
system, the federal Government should co-ordinate the development and implementation of a national
strategy to reduce truancy.

Implementation. DEETYA should lead the development of the strategy in consultation with State and
Territory education departments, peak groups from the independent schools sector, relevant
community groups and the Australian Council for Education Research.

Disciplinary measures
Introduction

10.57 The standard set by CROC requires that school discipline be administered in a manner consistent with
children's human dignity and other rights, such as children's right to be heard on matters that affect them.''"*
These rights apply to all children whether in government or independent schools.''"

10.58 Disciplinary measures range from informal arrangements such as additional homework, withdrawal of
privileges and detention after class to formal sanctions such as exclusion from school and corporal
punishment. The Inquiry is concerned with this latter, formal end of the discipline spectrum as these
processes can have a serious impact on children's education and interact with criminal justice processes.

10.59 Different jurisdictions use a variety of terms to describe restrictions or prohibitions on school
attendance. Traditionally, the term suspension has been used to refer to temporary exclusions from school for
a finite period and expulsion to refer to the permanent exclusion of a student. The term 'exclusion' is now
commonly used to refer to a long term suspension or an expulsion. For the purposes of this Report, it will be
used in this way.

10.60 In most States and Territories, statutory provisions relating to discipline only apply to government
schools.'"'® Independent schools are largely self regulating: a written or implied contract between the parents
and the school defines the terms of the services provided by the school.""'” However, much of the material in
this section of the Report regarding due process and best practice applies equally to private institutions,
particularly in light of CROC.

Consequences of exclusion

10.61 Excluding children from school, on a short or long term basis, can have a serious effect on their
education and life chances.'''®

A child disrupted from school suffers a number of detriments, including disruption to education and a blow to that
child's self-esteem. Expulsion is also likely to be felt as a rejection. The language used by students — 'kicked out of
school' or 'thrown out' — is an indication that exclusion is seen and felt as a hostile and aggressive act, and many
children give up on the education system after being excluded from school.''"”

10.62 There is strong anecdotal evidence to suggest that a substantial proportion of youth offending starts
with exclusion from school.

While no hard statistical data is available regarding the long-term effects of alienation and exclusion on the lives of
young people who leave school before the legal leaving age, there is little doubt that there is a strong correlation
between early leaving and criminal activity, poverty, unemployment and homelessness.''?

The full implications of exclusion from school may not be clear to the student affected until many years later.
One young man who participated in the Brisbane Focus Group told the Inquiry that when he was expelled
from all Queensland schools he 'thought it was cool not to go to school. But I was only 13 then. Now I
realise I needed school. It's too late now." "'



Importance of clear, consistent procedures

10.63 Schools need to discipline certain students to ensure the safety of the school environment or to ensure
that the child's behaviour does not jeopardise the learning opportunities of other students. It can be an
important means of teaching children about their responsibilities to others and to the community. However,
disciplinary processes must be consistent, clear and fair. Arbitrary punishment sends inappropriate messages
to children about adult authority and the credibility of legal processes in general.

10.64 The Inquiry has heard evidence that discipline is imposed in an ad hoc manner in some schools. Young
people regarded as difficult have been paid by teachers not to attend classes''* and others, not formally
excluded, are sometimes simply told not to bother coming back to the school.''”® This kind of informal
discipline is inappropriate and unfair.'"** The Inquiry considers that research should be conducted nationally
to determine the extent to which young people are excluded from school by informal processes and the
extent of the connection between school exclusion and criminal behaviour.''*’

10.65 The serious consequences of exclusion make it essential that these decisions are made according to
clearly laid out procedures. The grounds for and processes governing exclusion differ between jurisdictions.
In some jurisdictions the process is set out in policy documents. In others it is contained in legislation.''*
These policies and provisions are often interpreted differently from school to school.

Students, parents and even teachers are likely to find exclusion procedures very confusing. Even within States and
Territories there may be variations in terminology.''’

10.66 The House of Representatives Standing Committee on Employment, Education and Training recently
recommended that

Each State and Territory ensure that

a) school disciplinary legislation, policy and procedures include a precise and consistent statement of the grounds and
procedures for each category of exclusion of students from school and

b) that clear and accurate information be developed for students and parents, and training materials for schools on
procedures for school suspensions, exclusion and expulsion, including mechanisms of appeal.''?®

The Inquiry supports this recommendation and made a similar proposal in DRP 3 for the development of
national standards on school discipline.'”” Governments need to ensure that there is an agreed procedure for
teachers and principals to follow when making serious disciplinary decisions in government schools. The
Inquiry's proposal for nationally consistent grounds and processes for exclusion received support in
submissions.''**

10.67 The national standards for school discipline should be incorporated into legislation in each jurisdiction,
making them enforceable in government schools.'"”" The standards should be incorporated into independent
schools' discipline policies. They should be well publicised to students and their carers as well as to the
teaching profession. In addition, each State or Territory department of education should establish a unit with
responsibility for ensuring that appropriate arrangements are made for each child excluded from a
government school, including counselling or other support and alternative schooling or education.'”** The
National Children's and Youth Law Centre supported this proposal.'’*®> These units may also be of use to
students permanently excluded from an independent school who are entering the government school system.

Recommendation 46. Research should be conducted nationally to determine the extent to which
young people are excluded from school by informal processes and the extent of the connection
between school exclusion and criminal behaviour.

Implementation. This research should be co-ordinated by OFC in consultation with the Australian
Council for Education Research and the AIC.

Recommendation 47. National standards for school discipline should be developed setting out the
permissible grounds for exclusion and the processes to be followed when a government school



proposes to exclude a student. The standards should require that

. the legislative provisions regarding discipline be widely publicised to students and their carers in
readily understandable language, including community languages where appropriate
. each State and Territory collect and publish annual statistics on truancy and on excluded

students including age, sex, race, length of exclusion, reasons for exclusion and the support
provided to excluded children
. each State or Territory department of education establish a unit with responsibility for ensuring
appropriate arrangements are made for each excluded child, including counselling or other
support and alternative schooling or education.
Implementation. In consultation with OFC, DEETYA should convene a working group comprising
representatives of State and Territory education departments, peak bodies in the independent schools
sector and relevant community groups to develop the national standards mechanisms for obtaining
national education statistics. Each State and Territory government should incorporate the standards
into legislation and strongly encourage independent schools to incorporate the standards into their
discipline policies.

Natural justice and procedural fairness

10.68 Due process is supposed to be followed in exclusion processes. This is often not the case.'** Students
enrolled in public institutions may be able to invoke natural justice claims under statutory judicial review
provisions and the common law.'"** Students in independent schools are limited to common law remedies.
Expulsion or suspension of a private school student without due cause may be an actionable breach of
contract. The Victorian Supreme Court decision in Dage v Baptist Union of Victoria suggests that students
may also have an administrative remedy if natural justice has been denied.''*

10.69 It is difficult for students to exercise rights to administrative review without family support and
resources. It would be preferable if schools incorporated the principles of natural justice into their decision
making processes to ensure best practice in this area.'">” A national survey of 66 young people suspended or
expelled from school, conducted by the National Children's and Youth Law Centre, suggests that many
students ﬁl;% not told their rights during the disciplinary process or made aware of ways to challenge the
decision.

10.70 As a matter of best practice a person adversely affected by an administrative decision should be given
an opportunity to challenge that decision.'"* This presumption is no less appropriate for students and parents
who should be given the opportunity to challenge any decision to exclude a child from a government school
for more than 14 days or permanently.'*’

10.71 To ensure that reviews of exclusion decisions are impartial, they should be conducted by a panel of
school and community representatives at least one of whom is from outside the particular school
community.'""!

It is felt that exclusion has such a detrimental effect on the educational opportunities of young people that the process
should be subject to independent review.''**

Some jurisdictions are moving towards this model. For example, the School Education Bill 1997 (WA)
provides for the appointment of School Discipline Advisory Panels of not less than three members one of
whom must be an independent person not employed by the Education Department.''* These Panels will be
required to consider the case of any child for whom exclusion is recommended.

10.72 In addition, the Inquiry considers that students subject to exclusion should be entitled to an advocate
during any interviews related to the disciplinary process and review proceedings. The advocate may be a
parent, family friend or community or legal advocate.''**



Recommendation 48. The national standards for school discipline should provide that

. students facing exclusion and their carers should be informed in writing of the reasons why
exclusion is being considered and be given sufficient time and opportunity to respond to the
allegations

. reviews of serious exclusions, being exclusions for longer than 14 days, repeat exclusions

totalling more than 14 days in a year and permanent exclusions, should be heard by a panel of
school and community representatives at least one of whom is from outside the particular school
community

o an advocate for the child should be permitted and encouraged to be involved in the disciplinary
process where a serious exclusion is proposed.

Alternative dispute resolution in schools

10.73 Between April 1995 and April 1996 community accountability conferencing was trialled as a means of
dealing with serious harm, such as bullying or possession of drugs, in two education regions of Queensland.
The conferences were modelled on those used in the juvenile justice system and brought together the victim,
the offender and their supporters to discuss the effects of the incident and agree on ways to repair the
harm."'** The model is restorative rather than punitive.''*®

10.74 An evaluation of the Queensland trial found that there was a high level of participant satisfaction, that
relationships between participants improved, that recidivism was low and that nearly all schools in the trial
had changed their thinking about behaviour management as a result of their involvement.""*” The review
recommended that community accountability conferencing continue to be used as a means of dealing with
serious school disciplinary matters subject to the appropriate training and supervision of conference co-
ordinators and school administrators.''*®

10.75 A number of submissions raised the need for a neutral mediation process to resolve serious school
disputes. Too often, problems are dealt with in the principal's office. This is highly intimidating to the
student and can be quite unjust.''* The Inquiry considers that community accountability conferencing has
considerable potential as a means of dealing effectively with school disputes and of reducing exclusion rates.
It promotes a contextual approach to problem solving and may help to stop behavioural difficulties from
escalating.

Recommendation 49. The national standards for school discipline should provide conferencing
models appropriate for use in schools.

Indigenous students

10.76 Indigenous children are significantly over-represented in exclusion statistics.'"™* This is particularly
problematic given their already high school drop out rate.'"”' The National Children's and Youth Law Centre
is currently undertaking a project entitled 'Keeping our Kids in School' in conjunction with the National
Aboriginal Youth Law Centre and the Australian Centre for Equity through Education.'"** The project aims
to determine why Indigenous children are more frequently excluded than non-Indigenous children and to
provide educators with strategies to address the problem.''>

The National Aboriginal Youth Law Centre is...concerned about the direct link between early school leaving and
participation in the juvenile justice system.''>*

In light of this important project, the Inquiry is not making recommendations specific to the exclusion of
Indigenous students.



Corporal punishment

10.77 Historically the law has permitted teachers to administer corporal punishment to students as 'lawful
correction’.''> Corporal punishment remains lawful in some Australian jurisdictions although most States
and Territories have limited the practice by legislation, regulation or policy. For example, NSW and the ACT
have a statutory ban on corporal punishment in all schools and Victoria has banned it in government
schools.'"*® There are often no administrative processes available to children or their carers to challenge a
decision to administer corporal punishment. There is limited legal redress unless the correction was
excessive and can be characterised as unlawful assault for which the child may be awarded damages by a
court.

10.78 Children deserve the same level of protection from assault as adults. Corporal punishment conveys
unfortunate signals to children about the way legal processes work and fits poorly with the principle that
school discipline should be administered in a manner consistent with the child's dignity.'"”” The Australian
College of Paediatrics' policy statement on corporal punishment in schools states that

[t]here is increasing evidence from psychologic, psychiatric, human rights and educational literature that corporal
punishment has adverse long term effects on some children, teaches some that problems are best resolved by violence
and that it does not lead to improved discipline compared with alternative methods of implementing self-control and
responsible behaviour.''>®

The Inquiry considers that corporal punishment should be banned in all Australian schools. This proposal
had broad support in submissions.'"*’

Recommendation 50. Corporal punishment should be banned in all Australian schools (including
independent schools).

Implementation. Through MCEETYA the Minister for Employment, Education, Training and Youth
Affairs should seek agreement to the passage of uniform legislation to that effect. In the meantime, the
Minister should take all available measures, including attaching conditions to financial grants, to
eliminate corporal punishment in Australian schools.



11. Children as consumers

Introduction
Scope of chapter

11.1 Children are significant consumers of goods and services. Markets in toys, fast food, entertainment and
clothes are directed explicitly at children. Young people often have direct spending power from pocket
money and their own earnings.''®® In addition, children have an indirect effect on the marketplace through
the influence they have on the way their parents and other adults spend money.

11.2 Some young people are relatively sophisticated consumers. However, many children, especially those of
primary school age, may make uninformed purchases or be particularly susceptible to aggressive selling
techniques. Of the 73% of respondents to our survey who considered that young people are more likely to be
ripped off than adults, the majority gave young people's inexperience as the reason for this.

Young people are more gullible than most adults, they fall for scams.''®!

Kids can be ripped off without them knowing.''®

Its not a matter of young people or adults, it's a matter of experience.''®

11.3 The terms of reference require the Inquiry to consider the appropriateness and effectiveness of the legal
process in protecting children and young people as consumers. The key legal processes that affect children as
consumers are those relating to trade practices and consumer protection, financial services, advertising and
the media.

11.4 Consumers are generally defined as those who purchase goods and services for personal or household
use. Individuals using government services are also regarded as consumers. The legal processes in relation to
children's dealings with certain federal government service providers are examined in Chapter 9.

11.5 The most common complaint about consumer issues expressed in focus groups was that young people
are routinely followed or hassled by shopkeepers who seem to think that their age makes them inherently
suspicious.''® Respondents to the survey nominated poor service as their most common problem when
buying products.''®

Shop assistants stare at you as if you can't afford things and are just wasting their time.''%

A legal process can do little to address these issues but they reflect many children's perceptions of
disadvantage when dealing with adult institutions.

Protecting and informing child consumers

11.6 The major barrier to children taking advantage of their consumer rights is that they generally do not
know they have those rights."'®” Even if they do know they have rights, children may not understand how to
enforce them or may not feel confident about pursuing a remedy. Young people told us that it is very
difficult to seek redress for poor treatment by service providers because no-one listens to their complaints.''®®

11.7 Children do not often make complaints about consumer services or follow them through. The Inquiry
therefore considers it essential that complaints mechanisms are complemented by regulatory requirements
and educational initiatives that effectively safeguard child consumers' well-being. These educational
initiatives should begin as soon as children enter compulsory school years.

11.8 Departments in various States have distributed students' guides to consumer affairs.''*” In addition, the
National Primary School Consumer Education Working Party has produced resources, directed at different
age groups, that provide consumer information to children.'"”® These are positive initiatives. National co-
ordination of approaches of this kind would ensure the greatest number of children are well informed
consumers. National child consumer education strategies for implementation in all Australian infants,



primary and secondary schools and in TAFEs should be developed.''”’ The strategies should include
information on consumer services and remedies, where to find these services and good consumer practices
such as reading and understanding labelling.''”?

Recommendation 51. National child consumer education strategies should be developed for
implementation in all Australian infants, primary and secondary schools and in TAFEs.
Implementation. The Australian Competition and Consumer Commission (ACCC), the Consumer
Affairs Division of the Department of Industry, Science and Tourism and DEETYA should develop
these strategies in conjunction with the relevant State and Territory consumer affairs and education
authorities.

Enforcing children's contracts

11.9 Commerce often involves consumers in contractual arrangements. At common law contracts are not
binding on people under the age of 18."'” A child can enforce a contract against the other party but the
contract cannot be enforced against the child. This is one of the consequences of children's historical
classification as persons under a legal disability.''™ The main exception to this rule is that young people are
liable on contracts for necessaries.''”” There are other statutory exceptions in some jurisdictions.'’® These
rules can make service providers reluctant to contract with young people.

11.10 Some 16 and 17 year olds are in full time employment and living independently. These young people
in particular should have greater contractual capacity, including the ability to enter credit contracts. The
Minors (Property and Contracts) Act 1970 (NSW) reverses the general principle that a contract is not
binding on a minor. It provides that where a minor participates in a civil act (including a contract) for his or
her own benefit that act is presumptively binding on the child provided he or she has the necessary
understanding to participate in it.''”” The Inquiry considers that legislation based on this model should be
adopted nationally for young people aged 16 and 17.""7®

Recommendation 52. Legislation similar to the Minors (Property and Contracts) Act 1970 (NSW)
should be adopted on a national basis for young people aged 16 and 17.

Implementation. The Attorney-General through SCAG should encourage the States and Territories to
enact legislation to this effect.

Children as consumer s of professional services

11.11 The Inquiry received a number of submissions on the difficulties faced by young people as consumers
of professional services, particularly health services.''”” Complaints about professionals are generally dealt
with by professional associations and specialist disciplinary bodies or by civil litigation.""®® While we
acknowledge that children must be able to have their complaints about professional services resolved, further
exploration of this matter is beyond the scope of this Inquiry.

Children as consumer s of accommodation services

11.12 Accommodation services were not addressed in IP 18. However, they emerged as a serious concern
during consultations.

11.13 Safe, appropriate accommodation is essential for the well-being of young people. Those who cannot
live with their family can face significant difficulties as consumers. Private landowners often stereotype
teenagers as high risk tenants and are reluctant to lease properties to them even where they can demonstrate a
capacity to pay.''®" In addition, public housing can be very difficult for people under 18 to access.''®*

11.14 Once young people have secured accommodation they may face additional problems having essential
services, such as electricity, connected. Many power providers insist on a large bond or guarantee from



customers under 18.""® These conditions do not apply to adult clients. While acknowledging the significant
impact this discrimination can have on the ability of young people to live independently and the potential
benefits of national uniform age discrimination laws, the Inquiry considers that these matters fall outside our
terms of reference.

Trade practices and consumer protection
Introduction

11.15 Australia has federal and State and Territory consumer protection regimes. Parts IV and V of the Trade
Practices Act 1974 (Cth) (Trade Practices Act) provides protections for consumers who conduct transactions
with corporations or the Commonwealth.''® All States and Territories have mirrored many of the consumer
protection provisions in the Trade Practices Act in their fair trading legislation.''®

11.16 A person who suffers loss or damage as a result of a breach of the consumer protection provisions of
the Trade Practices Act may recover damages for that loss.''™ In certain circumstances where a breach of the
legislation is established, the ACCC may negotiate with a corporation on behalf of a consumer to resolve a
dispute.'"™” If the ACCC declines to pursue a complaint on behalf of a child consumer, he or she has the
option of pursuing a private action under the Trade Practices Act by way of a guardian ad litem in the
Federal Court.''*®

11.17 Several submissions considered that the consumer remedies available under the Trade Practices Act
need to be better publicised so that children and parents understand their rights under the Act.'""® The
significance of this lack of awareness of consumer rights was noted by the ALRC in its 1994 inquiry into
compliance with the Trade Practices Act.

A fundamental obstacle to private enforcement of the [Trade Practices Act] is the lack of knowledge and
understanding by consumers...of their rights under Pts IVA and V of the TPA and how they may be enforced.''™®

Many older teenagers are aware of their rights to return faulty goods but would be unlikely to know how to
take the matter further if the vendor was unwilling to replace the item or refund the purchase price.'"”' Basic
information about Trade Practices Act remedies should be included in the national child consumer education
strategies proposed at recommendation 51.

11.18 Each State and Territory has an office that administers its consumer legislation and provides advice
and other services to consumers.''”> Consumers can take action under this legislation in specialist tribunals or
small claims divisions of local courts.''”” There are some differences in the remedies available in each
jurisdiction. Again, these remedies must be publicised to young consumers.

11.19 The variety of consumer protection systems may itself constitute a barrier to young people accessing
complaints mechanisms. The Consumer Affairs Division of the Department of Industry, Science and
Tourism is auditing Australian consumer protection laws as part of a commitment by the Ministerial Council
on Consumer Affairs to seek consistent legislation wherever useful and practicable.''” The Inquiry leaves
recommendations in this area to the audit.

Recommendation 53. Information about remedies available under the Trade Practices Act and fair
trading legislation should be included in the national child consumer education strategies proposed at
recommendation 51.

Timelimits on actions under the Trade Practices Act

11.20 At common law and by statute there are time limits for the commencement of civil actions.''”” These
limitations generally do not apply to those under a legal disability, including children, for the period of the
disability. However, the Federal Court has held that State limitations statutes have no application to actions
for damages under s 82 of the Trade Practices Act which sets a three year time limit on commencing



proceedings.''*® This means, for instance, that a child who is injured by a defective product must commence
any action for damages within three years of the date on which the cause of action accrued."”’ The Inquiry
considers that child litigants under the Trade Practices Act should be in the same position as other child civil
litigants.''*®

Recommendation 54. The same exception to time limitations should apply to child litigants under the
Trade Practices Act as to other child civil litigants.

Implementation. Section 82(2) of the Trade Practices Act should be amended to enable a person who
suffers damage or loss as a child to commence an action at any time within the three years following
his or her eighteenth birthday.

Product liability and safety standards

11.21 The Trade Practices Act has provisions designed to ensure that certain goods meet particular standards
and that dangerous goods are not sold. The Act requires that minimum conditions and warranties are met in
transactions.'”” A person who is injured or whose property is damaged by a defective product has a right to
claim compensation against the manufacturer of the product.'*”® Legislation in each State and Territory
prescribes product information and safety standards that complement the product liability provisions in the
Trade Practices Act."”"’

11.22 Subject to their inability to litigate directly, children have access to the same remedies under the Trade
Practices Act for defective goods as adult consumers. Safety standards that are effective in protecting child
consumers from harm are equally as important as this statutory remedy for loss. The Consumer Affairs
Division of the Department of Industry, Science and Tourism oversees the enforcement of safety standards
declared under the Trade Practices Act. Mandatory safety standards can only be introduced when a product
has been shown to be dangerous. Currently, there are mandatory safety standards for toys for children aged
under 3 years,'”” flotation toys, swimming aids'*”* and children's nightclothes.'*”* This regime has been
criticised for being reactive rather than proactive.

11.23 The European Union product safety model is cited as appropriate to adopt because it requires
manufacturers to ensure that all children's toys meet essential safety requirements before being placed on the
market.'”” The European Union system is one of presumed compliance. It involves manufacturers certifying
that their product complies with the law by placing a 'Communaut Europene' (CE) label on the toy.'*” The
European Union Directive establishes safety standards for all toys designed for use by children under 14
years of age.'””’ It stipulates general principles and particular risks as criteria against which a toy's safety is
measured. For example, toys and their parts and the packaging in which they are contained for retail sale
must not present a risk of strangulation or suffocation.'*®

11.24 The European Union model has been in force since 1990 and is reportedly working well."**’ It should
be evaluated to determine whether it would provide more effective protection for children from injury from
defective or dangerous products than the current Australian regime.'*'’

Recommendation 55. The European Union product safety model for children's toys should be
examined to determine whether it would provide more effective protection for children from injury
from defective or dangerous products than the current Australian regime.

Implementation. The Minister for Customs and Consumer Affairs should commission this
investigation.

Private complaint schemes

11.25 In addition to consumer remedies provided by legislation, there are private complaint schemes in a
number of industries. These schemes are funded by industry members but operate independently of them.



Examples include the Australian Banking Industry Ombudsman and the Telecommunications Industry
Ombudsman."*"!

11.26 The Minister for Customs and Consumer Affairs has released benchmarks for industry-based customer
dispute resolution schemes to guide industry in developing and improving these schemes.'?'* The
benchmarks suggest key practices that should be adopted by an industry when developing a dispute
resolution scheme such as observing the principles of procedural fairness and making determinations
publicly available.

11.27 Codes of conduct, such as the Supermarket Scanning Code and the Electronic Funds Transfer Code,
are another self-regulation mechanism. These codes set out the respective rights and obligations of
consumers and traders, provide a process for the investigation and resolution of complaints and, where a
complaint is proved, suggest appropriate sanctions.

11.28 There is a move away from codes of conduct to consumer charters. While codes of conduct aim to
establish minimum general standards of service, charters are more detailed performance criteria focusing on
the outcome for the consumer.'*'* Consumer charters are intended to be a formal accountability mechanism
and may impose penalties on organisations for non-compliance. They will be mirrored by the Service
Charters being developed in the federal public sector.'*'*

11.29 Private complaint schemes are inexpensive and informal and thus readily accessible to consumers,
including young people. The proliferation of these schemes is potentially confusing for consumers who may
not be able to identify the appropriate avenue for a particular complaint. However, this problem can be
avoided if organisations ensure that their schemes are widely and appropriately publicised. They are a useful
adjunct to consumer protection laws. However, they should not be seen as a complete alternative to statutory
safeguards as any recommendations they make are unenforceable at law. The schemes should be tailored to
meet the needs of young clients.

Recommendation 56. Organisations should take the needs of children into account when developing
complaints schemes, codes of conduct and consumer charters.

Implementation. The ACCC, the Office for Small Business and the Consumer Affairs Division of the
Department of Industry, Science and Tourism should develop and promote guidelines to ensure these
schemes are responsive to children.

Financial services

11.30 While children generally do not have access to large amounts of money, many teenagers earn wages
from part time employment. A significant number of young people aged over 16 are in full time employment
and need access to the full range of banking services. Young people participating in the focus groups told us
of difficulties in opening bank accounts because of identification requirements. In some cases parents had to
open an account on the child's behalf.'”" In addition, independent young people often have difficulty
obtaining credit.

11.31 The Inquiry considers it important that the national child consumer strategies include general
information on the way banks operate and how to access their services.'>'® This material should also include
information about available complaints mechanisms.

11.32 Various 'watchdog' or regulatory bodies have been established to oversee consumer banking and
finance services. For example, the Australian Banking Industry Ombudsman Scheme was set up in 1990 to
help individual customers resolve complaints with their banks, usually through processes of investigation,
discussions with the bank and conciliation.'*"’

11.33 The Banking Industry Ombudsman does not keep statistics on the number of complaints made by or
on behalf of people under 18 years of age. Anecdotal evidence suggests they are under-represented as
complainants. Given the level of concern about financial services expressed by young people in our focus



groups, the Inquiry considers that information about the services offered by the Banking Industry
Ombudsman should be included in the national child consumer education strategies proposed at
recommendation 51.

11.34 The Consumer Affairs Division of the Department of Industry, Science and Tourism administers a
Financial Counselling Program that provides free financial advice to people who may be disadvantaged by
socio-economic status or geographic location.'*'® Internal research indicates that approximately 10-15% of
the Program's clients are under 25 years of age although few are under 18. The program should be publicised
through the national child consumer education strategies proposed at recommendation 51.

11.35 The Wallis Inquiry into the Australian Financial System recently recommended the creation of a new
agency, the Australian Corporations and Financial Services Commission, to provide federal regulation of the
finance sector including consumer protection.'?’* The federal Government is committed to this reform.'**
When it is established, the Australian Corporations and Financial Services Commission should have regard
to the specific needs of child consumers in the banking industry when developing complaints lodging and
handling procedures.

Recommendation 57. General information about banking services should be included in the national
child consumer education strategies proposed at recommendation 51.

Recommendation 58. Information about the services provided by the Australian Banking Industry
Ombudsman should be included in the national child consumer education strategies proposed at
recommendation 51.

Recommendation 59. Information about the Financial Counselling Program administered by the
Consumer Affairs Division of the Department of Industry, Science and Tourism should be included in
the national child consumer education strategies proposed at recommendation 51.

Recommendation 60. The proposed Australian Corporations and Financial Services Commission
should have regard to the specific needs of child consumers in the banking industry when developing
complaints lodging and handling procedures.

Mediaregulation
Introduction

11.36 Children are avid consumers of media and information services, including television, radio, magazines
and the Internet. Children aged between 5 and 12 years, for example, watch an average of 17 hours 27
minutes of television each week.'?!

11.37 Article 17 of CROC requires States Parties to recognise ... the important function performed by the
mass media...' and encourage the dissemination of information that is of social and cultural benefit to
children. It also requires parties to protect children from harmful material.'**

Television broadcasts

11.38 In general, the content of programs shown on Australian commercial television is co-regulated by the
Australian Broadcasting Authority (ABA) and the broadcasters through industry codes of practice. However,
regulation is stricter in regard to children's television.

11.39 Each year, commercial television stations must broadcast a certain number of hours of program
material specifically for children. This program material is classified by the ABA prior to broadcast under
criteria set out in the children's television standards (CTS) established under the Broadcasting Services Act
1992 (Cth)."** The CTS apply only to these quota programs and are designed to ensure the availability of



quality material that adds to children's experience and understanding.'** The Australian content standard
ensures that a certain percentage of the programs broadcast are produced in Australia.'**

11.40 One of the objects of the Broadcasting Services Act 1992 (Cth) is to ensure that providers of
broadcasting services place a high priority on the protection of children from exposure to program material
that may be harmful to them.'”*® The Act does not define the term 'harm'. It is generally interpreted to mean
an adverse psychological impact on children. For example, the CTS provide that no quota program may
present images or events in a way that is unduly frightening or unduly distressing to children or present
images that depict unsafe uses of a product or unsafe situations that may encourage children to engage in
activities dangerous to them.'””” The ABA is currently reviewing results of research on the television
viewing behaviour of preschool aged children.'***

11.41 In addition to complying with the CTS, the Broadcasting Services Act 1992 (Cth) requires the various
sectors of the electronic broadcasting industry, including commercial television stations, to develop a code of
practice.'”” In 1993 the ABA registered the Federation of Australian Commercial Television Stations code
of practice that includes sections regulating the handling of complaints'> and the classification of
programs.'”' The code of practice also requires all advertisements directed to children to 'exercise special
care and judgement' and comply with the relevant CTS.'**

11.42 The national broadcasters, the Australian Broadcasting Corporation (ABC) and the Special
Broadcasting Service (SBS), have particular responsibilities under their respective enabling statutes. Both the
ABC and SBS must develop codes of practice relating to programming matters and complaints handling and
notify them to the ABA.'"”® The main focus is on protecting children from inappropriate material. For
example, section 3.1 of the ABC code of practice states

[w]hile the real world should not be concealed from children, special care will be taken to ensure programs children
are likely to watch unsupervised will not cause alarm or distress.'***

11.43 Pay TV is less regulated than commercial free-to-air television. All Pay TV operators have channels
for child viewers but there is no legislative requirement for this and no regulation of when certain programs
are shown. The Pay TV sector has submitted a code of practice for registration by the ABA.

11.44 There is growing community concern, both in Australia and internationally, about the effect of
violence portrayed on television, video and computer on viewers' behaviour, particularly the effect on the
behaviour and development of children.'”® In response to this concern, legislation in the USA and Canada
requires that a v-chip (a technological blocking device) be installed in all new television sets over a certain
size.'”*® The chip enables consumers to block the reception of programs in nominated ratings categories.

11.45 In the wake of the Port Arthur massacre, a federal Ministerial Committee looking at the portrayal of
violence in various forms of the electronic media recommended that v-chips be included in all new
televisions sold in Australia.'”” All the recommendations of the committee have been endorsed by federal
Cabinet.'”* Legislation to this effect has yet to be introduced.

Radio broadcasts

11.46 Like commercial television stations, commercial radio broadcasters are required to comply with a code
of practice.'”® The code developed by the Federation of Australian Radio Broadcasters, registered by the
ABA in May 1993, does not include any provisions directed specifically at child listeners although it does
prohibit the broadcasting of unsuitable programs such as those that incite violence or that present as desirable
the misuse of drugs.'**" The radio code of practice is to be reviewed in the coming year.

On-line services

11.47 The Internet is becoming a popular source of information and entertainment for children. Increasing
numbers of schools are coming on-line and material on the Internet targeted at children is burgeoning. As
with television, there is increasing community concern that young people are being exposed to pornographic
and other inappropriate material such as aggressive marketing on the Internet.'**' Placing or possessing
material on the Internet that infringes existing legislation regulating, for example, racial vilification or



defamation may be a criminal offence. These laws are difficult to enforce as the originators of Internet
material can rarely be identified.

11.48 There is currently no specific government regulation or classification system for Internet material,
including advertisements, accessible to children. Some commercially developed programs that allow parents
to restrict children's access to on-line services are available. The federal Government has announced plans to
amend the Broadcasting Services Act 1992 (Cth) to introduce codes of practice for Internet service providers.
The 1?2g4i2slative principles on which the regulatory regime will be based were released for comment in July
1997.

11.49 The Senate Select Committee on Community Standards Relevant to the Supply of Services Utilising
Electronic Technologies recently suggested that on-line service providers should establish procedures to
ensure that prospective account holders are over the age of 18.'*** Shortly afterwards the Wood Royal
Commission made a number of recommendations designed to prevent material exploitative of children from
being placed on the Internet and to protect young Internet users from other harmful material that may be
available on-line.'”** The Royal Commission recommended that support be given to the development of
labelling technology that can be combined with appropriate software to limit the material that can be
accessed by minors.'>* It considered this necessary in light of the sheer scale of the Internet and the inability
to regulate effectively what is available on it.'**®

11.50 The 1996 investigation into the content of on-line services by the ABA recommended a self-regulatory
framework for the Internet. The main features of this framework would be the development of codes of
practice for service providers and the development of voluntary content labelling schemes to enable parents
and providers to identify material potentially harmful to children."**” The review considered that the
regulatory framework for on-line services should recognise that the majority of parents will accept
responsibility for managing their children's use of on-line services in the home."*** The Inquiry endorses this
position.

Printed material

11.51 The Classification Board within the federal Office of Film and Literature Classification classifies print
media on behalf of the ACT, NSW, Victoria, South Australia and the Northern Territory. Other States
operate their own schemes. Material is classified in accordance with the national classification code.'** One
of the principles of the code is that minors should be protected from material likely to harm or disturb
them.'>" No statutory definition of harm is provided.

11.52 Classified publications are divided into restricted and unrestricted material.'' Restricted material is
divided into two categories both of which are considered unsuitable for children to see or read. There are no
other provisions specific to children. The classification scheme administered by the Board is voluntary and
not all publications are submitted for classification.

Complaints and review mechanisms

11.53 Children tend not to make complaints about media services on their own behalf.'*** The Broadcasting
Services Act 1992 (Cth) lays down a general procedure for making complaints related to radio and television
codes of practice that requires consumers to approach the service provider first. If the consumer is not
satisfied with the provider's response or does not receive one within 60 days, he or she can refer the matter to
the ABA for investigation.'”>> Complaints about possible breaches of program standards, including CTS, can
be made directly to the ABA.

11.54 Any person aggrieved by a decision of the Classification Board about a publication can apply for
review of that decision by the Classification Review Board.'** The application must be in writing and
accompanied by the prescribed fee.'>>

11.55 These complaints mechanisms must be made accessible to child consumers through targeted publicity
campaigns and appropriately modified procedures.



It cannot be assumed that the methods which work for adults in terms of formal complaints are also accessible to
children. This requires imagination and sensitivity to the developmental stages of childhood in relation to various
approaches which might enable children to participate in the processes of critical evaluation of the media.'**

Recommendation 61. Information about media complaints mechanisms should be included in the
national child consumer education strategies proposed at recommendation 51.

Recommendation 62. Media service providers, the ABA and the Classification Board should ensure
that their complaints procedures are appropriately modified for child consumers.

Reducing potential for adver se impact

11.56 Children need to be protected from the potentially adverse impact of the media until they are mature
enough to treat material critically. A graphic illustration of the media's potential influence on young people's
behaviour is provided by recently released material concerning youth suicide. Medical research has found
that media reports of individual youth suicides leads to an increase averaging 13.5% in these deaths.'>’
Mandatory controls on the reporting of suicide are now being considered as part of the National Youth
Suicide Prevention Strategy.'**®

11.57 One of the principal objects of the Broadcasting Services Act 1992 (Cth) is to protect children from
potentially harmful program material.'*> For regulatory systems to be effective, regulators must be able to
identify accurately and specifically the harm they seek to avoid. This can be difficult in the media industry
because its products are open to diverse interpretations. Child consumers cover a wide range of ages and
developmental stages. What is distressing to one child consumer may be amusing or informative to another.
Neither 1(2361§OC nor the federal legislation regulating the media offer guidance on the meaning of harm in this
context.

11.58 International and available Australian research on the effects of media on children at different ages and
stages of development should be comprehensively reviewed.”®' A summary of the results should be
distributed to legislators, regulators, media providers and schools.

11.59 In a recent report, the Senate Select Committee on Community Standards Relevant to the Supply of
Services Utilising Electronic Technologies recommended that State and Territory education ministers
encourage schools to offer a compulsory course on a critical evaluation of the media at some stage during the
later primary school years.'*** The Inquiry supports this suggestion and considers that this material should be
incorporated in the national child consumer education strategies proposed at recommendation 51.'2%

Providing children with some basic skills of critical analysis, particularly of the mass media and electronic services is
probably as important as understanding Australia's political institutions. 2%

Recommendation 63. International and Australian research on the effects of the media on children at
different ages and stages of development should be comprehensively reviewed to determine more
clearly what is harmful to the variety of child consumers. A summary of the results should be
distributed to legislators, regulators, media providers and schools.

Implementation. The Department of Communications and the Arts, the Consumer Affairs Division of
the Department of Industry, Science and Tourism and the ABA should conduct this review in
consultation with relevant community groups. The review results should be distributed by OFC.

Recommendation 64. The national child consumer education strategies proposed at recommendation
51 should strongly encourage all States and Territories that have not already done so to include
compulsory units on critical evaluation of the media, including advertising, in primary and secondary
school syllabuses.



Advertising
Introduction

11.60 Children have high levels of consumption and considerable influence on family spending. Advertising
and marketing targets them directly from an increasingly young age. There is considerable community
concern about the effects of advertising on children.'”® Young people themselves consider that
advertisements should be more accurate and honest. 84% of respondents to our survey stated that
advertisements are truthful either only sometimes or never.'*

They shouldn't make the products seem heaps better than they are. The good and bad or not so good points of the
item should be told too.'**’

Some research has been done on the effects of advertising on children.The Federal Bureau of Consumer
Affairs has reported that children below the age of five years are unable to discriminate consistently between
programs and advertisements, especially when they are similar in style. Further, children below seven or
eight years are said to possess little or no ability to recognise the persuasive intent of television
advertising.'>*®® However, there is continuing debate about the level of regulation needed to protect children
at different ages and stages of development from inappropriate marketing techniques.'**

Regulatory and complaints mechanisms

11.61 The CTS set out restrictions on advertisements on commercial television during quota programs.'*”°

No advertisements may be broadcast during nominated pre-schoolers' viewing periods.'*”" At other times,
broadcasters are required to ensure that commercials and sponsorship announcements are clearly
distinguishable from programs to child viewers.'”’> In addition, stations may not broadcast advertisements
designed to put undue pressure on children to ask their parents or other people to purchase an advertised
product or service.'”” Advertisements may not state or imply that a product makes children who own it
superior to their peers or that a person who buys an advertised product for a child is more generous than a
person who does not.'”’* CTS 17 provides that advertisements may not mislead or deceive children.'*”

11.62 Where children or carers consider a commercial to be deceptive or misleading within the meaning of
section 52 of the Trade Practices Act, they can approach the ACCC.""® In principle the Trade Practices Act
protects child consumers from misleading trade practices to the same extent as adults. However, in practice
courts may have difficulty establishing what is misleading to a child consumer particularly in regard to
advertising.

11.63 The Advertising Standards Council ceased operation on 31 December 1996. This left children and
their carers without access to an independent complaints mechanism for concerns about many
advertisements. The Australian Association of National Advertisers has recently announced that it will fund
the establishment of an Advertising Standards Board to hear grievances about all forms of advertising before
the end of 1997."””7 The Board will be composed of members from the media industry and the community
and will have recommendatory powers only. The Inquiry supports the establishment of the Advertising
Standards Board.'*’® It should take into account the particular needs of child consumers when considering
complaints about advertising.'*”

Recommendation 65. The proposed Advertising Standards Board should take into account the
particular needs of child consumers when considering complaints about advertising.

Reducing potential for adver seimpact

11.64 Concern about the potentially harmful effects of advertising on children is not restricted to the
Australian community. Tight controls on advertising during television programs directed at children have
been introduced in a number of overseas jurisdictions.



11.65 In Quebec advertisements directed at children and adults can only be broadcast when the 2 to 11 year
old age group represents less than 15% of the audience. Advertisement directed exclusively at children may
only be broadcast during programs where the audience is less than 5% children. This ensures that children
have adult supervision during peak times of advertising to children.'**

11.66 Sweden, Norway, Greece, Germany, Belgium, France and Austria ban advertising during children's
TV programs.'?®' Danish regulation of advertising directed at children is relatively similar to that in Australia
and provides, for example, that advertisements must not contain a direct appeal to children to persuade others
to buy the product being promoted and must not give the children the impression that they will have physical
or psychological advantages if they buy the product.'*** In addition, children under the age of 14 cannot give
recommendations or testimonies about any product or service.'**®

11.67 Research on the effects of advertising on children at different ages and stages of development should
be reviewed to enable the preparation of guidelines for all advertisers to protect children at different ages and
stages of development from harm. The review should look at international material in the area such as the
Scandinavian reports that lead to the banning of advertising during children's television programs.'** It
should consider what effect exposure to advertising has on young people who are introduced to it at a later
age. The advertising guidelines should include information on what constitutes misleading practices in
relation to young media consumers. Consumer Affairs Queensland suggested that the following questions
should also be considered during the course of the research review.

. To what extent do 'misleading practices' and all child directed advertising impact on the buying habits
of child consumers?

. What degree of regulation is required?
. How successful are current overseas attempts at regulation?
o Do 'safe' forms of advertising exist which can be used to promote children's products?'**’

Recommendation 66. Research on the effects of advertising on children at different ages and stages of
development should be reviewed to enable the preparation of best practice guidelines for all advertisers
to protect children at different ages and stages of development from harm.

Implementation. The Department of Communications and the Arts, the ABA and the Consumer
Affairs Division of the Department of Industry, Science and Tourism should conduct this review in
consultation with the relevant community groups, provide the results to OFC and assist OFC to develop
appropriate best practice guidelines for distribution to advertisers.



12. Introduction to Part C

12.1 In this Part, the Inquiry addresses children's involvement in formal legal processes, that is, those legal
processes that relate to litigation. Part C focuses on children's involvement in legal proceedings either as the
subjects of applications, as parties or as witnesses. However, it is the Inquiry's view that much of this
interaction is closely related to the administrative processes discussed in Part B. For many children contact
with formal legal processes is a culmination of contact with administrative processes, particularly where
these administrative processes fail to heed early warning signs or to adequately support or assist the children
involved.”® Therefore, the recommendations in this Part should not be considered in isolation from the
recommendations in Part B.

12.2 In addition, some children may be involved in more than one litigation process, often stemming from a
single incident. A child may be involved in Family Court proceedings or children's court proceedings as the
subject of a care and protection application and also in criminal court proceedings as a witness. A child may
also take civil action and/or apply for criminal injuries compensation. The drift of some children in care to
juvenile justice systems means that these children are involved simultaneously in both legal processes.'*’
The chapters in Part C address children's participation in the different legal proceedings and where
appropriate draw attention to the links between these legal processes.

12.3 Chapter 13, Legal representation and the litigation status of children, addresses children's litigation
status and the provision of legal representation to those children who are directly involved in legal processes.
During the course of the Inquiry, significant concern was expressed about the models of representation
available to children who were subjects of care and protection and private family law proceedings. This
chapter focuses on the representation of children in these jurisdictions. Recommendations are also made in
relation to civil proceedings. The recommendations in this chapter attempt to ensure that children are
represented by appropriately trained legal advocates, a vital element for children's effective participation in
formal legal processes.

12.4 Chapter 14, Children's evidence, makes recommendations regarding the investigative, judicial and
administrative processes through which children participate in a number of different legal processes as
witnesses. Although the discussion in this chapter often focuses on child witnesses in criminal proceedings,
interactions between legal processes — and particularly between the criminal jurisdiction and both private
and public family law — mean that many recommendations concerning children's evidence cross
jurisdictional boundaries and are applicable to a variety of federal, State and Territory legal processes.

12.5 Chapter 15, Jurisdictional arrangements in family law and care and protection, details the interaction
between two specific areas of law — private and public family law — and the problems that current
jurisdictional divisions between the Family Court of Australia and State and Territory children's courts create
for children involved in these legal processes. Often matters relating to essentially the same circumstances
must be litigated in more than one court or in an inappropriate court as a result of the current jurisdictional
arrangements. The Inquiry presents a number of options for reform, including an extended cross-vesting
scheme.

12.6 Chapter 16, Children's involvement in family law, and Chapter 17, Children's involvement in the care
and protection system, then make detailed recommendations to improve processes for children involved in
private family disputes and those involved in care and protection systems. As the experience of being in care
is not restricted to court processes, Chapter 17 includes discussion of investigation and pre-court processes
involving child welfare departments and post-court administrative processes for children in care.

12.7 The terms of reference required consideration of the treatment of children and young people convicted
of federal offences. In Chapter 18, Children's involvement in criminal processes, Chapter 19, Sentencing, and
Chapter 20, Detention, the Inquiry makes recommendations regarding children's involvement in criminal law
processes and the juvenile justice system as the accused. However, the discussions in these chapters are not
restricted to children's involvement in federal offences. As a party to CROC, the Commonwealth has made a
commitment that all children involved in juvenile justice systems, including those in State and Territory
systems, will be treated fairly and in accordance with international law.



13. L egal representation and thelitigation status of children

I ntroduction

13.1 Article 12 of CROC is of great significance. It states

States Parties shall assure to the child who is capable of forming his or her own views the right to express those views
freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and
maturity of the child.

For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and
administrative proceedings affecting the child, either directly, or through a representative or appropriate body, in a
manner consistent with the procedural rules of national law.

13.2 Most legal problems children face are not dealt with by children directly but by their parents or other
adults acting on their behalf. Parents are often the most effective advocates for children. However, there are
occasions when children are directly affected by and involved in legal processes. The extent to which
children are able to express views freely in those processes depends in part on the age of the child, the nature
of the decision and the forum in which it is made. It also depends on the form and quality of representation
available and accessible to the child. This chapter reviews the various models of representation available for
children. It recommends changes to the form of representation of children in family law and care and
protection jurisdictions and the adoption of standards of representation for all lawyers acting for children.
Quality representation of children is of crucial importance for effective decision making concerning children
and for assuring children a say in decisions that affect them.

13.3 A general rule of legal advocacy is that the client sets the goals of representation. Lawyers are
instructed by the client and, subject to their professional judgment and their duty to the court, advance the
case in accordance with the wishes and directions of the client."**® A lawyer acts as adviser and advocate —
ensuring that the client is informed of relevant considerations and is assisted, through discussion of those
considerations, to provide informed instructions. However, the decisions concerning the case are ultimately
those of the client and the representative may be required to advocate a position with which he or she
disagrees. Lawyers are encouraged to exercise their forensic judgment concerning their advocacy but are not
required to critically assess the soundness of the judgment of the client.

13.4 In many cases involving children this general obligation of a representative to act upon instructions is
modified. Children traditionally lack the legal capacity to instruct. The law presumes that a child cannot
assert rights or form a judgment.'*® Younger children lack the developmental capacity to provide direction.
However, as a matter of practice, many children are involved in litigation. A child can be charged with a
criminal offence, have a civil cause of action that should be pursued during the child's minority or be the
subject of proceedings in the family law or care and protection jurisdictions. Lawyers are often seen to have
a protective, rather than a representational function. In many cases this means that the representative
determines and advocates for the child's best interests rather than acts on instructions. This best interests
model of advocacy has strongly influenced all representation for children, even where the child is taken at
law to be a full party to proceedings.

13.5 The standard model of representation is most common in juvenile justice matters where the child is
taken to have the competence to instruct a representative directly. The model may not be fully implemented
in practice, however, because some children, particularly younger children, may have difficulty providing
satisfactory instructions to their lawyers. Many lawyers may have difficulty accepting instructions from
children.'”® The following is an example of a young person's experience of being represented by a duty
solicitor in a children's court in a regional Queensland town.

He was being represented by the duty solicitor on this particular day and Carlos wanted to have his own solicitor
represent him. He asked the duty solicitor to request bail for him. The duty solicitor refused and replied that he did
not have a chance of getting it. Halfway through the solicitor's submission to the court, Carlos stood up and said
"Excuse me, your Highness, if it pleases the court I would like to speak". The Magistrate granted Carlos' request.
Carlos said, "If it pleases the court I would like to sack my lawyer as I not [sic] think that he is acting in my best
interests, actually I do not think he is doing me any good at all. If it pleases the court, I would like to ask for bail



myself." If Carlos had been an adult client would the solicitor have ignored his instructions for a bail application? I
should think not.'*"

There are problems in ensuring children have access to legal advice and representation in juvenile justice
matters soon enough following coming to police attention to enable them to be advised and represented
properly. These issues are dealt with in Chapter 18. The Inquiry heard no major criticism of the direct
representation model of children in juvenile justice beyond these issues and representation in juvenile justice
matters will not be discussed further in this chapter.

Representation in civil proceedings
The next friend and the guardian ad litem

13.6 Civil litigation is instituted not by a child but on behalf of a child by a next friend or a guardian ad
litem.'* The High Court Rules provide

(1) An infant may sue as plaintiff by his next friend.

(2) An infant may defend in a proceeding by his guardian appointed for that purpose.'®

The High Court Rules also provide

[a]n infant shall not enter an appearance except by his guardian ad litem.'**

13.7 These rules are mirrored in the Federal Court and in State and Territory Supreme Courts and district
courts.”” In the civil jurisdictions of State and Territory courts, children are most frequently involved in
personal injury matters.'*® In federal civil courts children sometimes appear in relation to consumer issues or
in public law matters concerning income support or immigration decisions.'*"’

13.8 In civil proceedings the next friend or guardian ad litem acts in the place of the child and is responsible
for the conduct of the proceedings. This includes, in the case of the next friend, incurring liability for
litigation costs.'””® The next friend or guardian ad litem is not a party to proceedings and is not entitled to
appear in person.'”” The High Court Rules and Federal Court Rules state that a person must give written
consent before being appointed as the next friend or guardian ad litem."*”° The court may appoint a guardian
ad litem where there is no other person available.”*”' The next friend or guardian ad litem may be removed
by order of the court."**

13.9 The child's next friend or guardian ad litemis generally the legal guardian of that child."** The guardian
ad litem and the next friend do not receive remuneration for acting in the position.

13.10 Common law recognises that the next friend or guardian ad litem should act in the best interests of the
child."” Legislation does not place the same responsibility on the next friend or guardian ad litem although
the Federal Court Rules state that a person may not act as a next friend or guardian ad litem for a child if he
or she has an interest adverse to that of the child."’* The High Court Rules require that an affidavit be filed
by the solicitor on the record stating that the guardian ad litem or next friend is a fit and proper person to act
and has no interest adverse to that of the child."*"

13.11 Of those submissions to the Inquiry that discussed the matter, a majority approved the next friend
model.””” The Law Reform Committee of Judges suggested that the next friend and guardian ad litem
procedure generally works well and

... has the advantage of flexibility and low cost, as the guardian is invariably a parent or close relative who provides
his or her assistance free of charge and has an intimate knowledge of the circumstances of the child."**

However, there is room for improvement in the model in at least two areas, one relating to the best interests
of the child and the other to the role of the mature minor in litigation.



Ensuring the outcome promotes the best interests of the child

13.12 Legislation does not provide specifically that the next friend or guardian should conduct the litigation
in the best interests of the child. No Australian legislation gives guidance on how to determine what the
child's best interests are in civil matters.

13.13 The Law Reform Committee of Judges suggested that there may be problems on occasion in ensuring
that the child's best interests are served by the litigation conducted by the next friend or guardian ad litem,
particularly in relation to settlements and money held on behalf of the child.

Judges have...encountered situations where the litigation guardian has applied for payment out of monies held
pursuant to a compromise in circumstances where one may have a reasonable suspicion that the orders sought are
predominantly for the benefit of the guardian..."**

That submission noted that the court's ability to remove the guardian in such cases is a sufficient safeguard
against any misconduct on the part of a next friend or guardian ad litem."*'® The Federal Court Rules also
provide that settlements involving the next friend or guardian ad litem are not binding upon the child without
the approval of the court.""

13.14 Other submissions suggested that court rules should explicitly require the next friend or guardian ad
litem to conduct the proceedings in the best interests of the child.”*'* This could be particularly relevant
where the guardian ad litem or next friend is not the parent of the child."”"

13.15 Neither common law nor legislation recognises that children's best interests may be served by allowing
their direct participation in the proceedings. A child participates in litigation only to the extent that the next
friend or guardian ad litem allows the child to be involved in decision making. The next friend or guardian
ad litem has no obligation to present evidence of the child's wishes.”*'* One submission to the Inquiry
suggested

[i]n order to fulfil the requirements of CROC and to serve the interests of justice, the next friend model would have to
have incorporated into it some requirement that the child's own opinions and wishes were heard by the decision
maker, rather than merely assuming that the next friend reflected those views.'*!®

The Inquiry does not accept this suggestion because the child's wishes may not be relevant to the
determination of issues in some cases.

Recommendation 67. All court rules should require the guardian ad litem or next friend of a child to
regard the best interests of the child as the paramount consideration in conducting proceedings on
behalf of that child. The rules should stipulate that failure to consider the child's best interests
constitutes grounds for removal of the next friend or guardian ad litem by the court.

Implementation. The Federal and High Courts, along with State and Territory courts, are encouraged
to amend their rules to this effect.

The matureminor in civil proceedings

13.16 Civil proceedings initiated by a child without the intervention of a next friend may be dismissed by the
court and the solicitor on the record ordered to pay costs."'® However, these proceedings may continue
where there is no objection from another party."”'” This liability for costs is a disincentive for any
representative whom a child may consult to represent him or her directly.

13.17 Some young people may have a cause of action they wish to pursue independently and many are
sufficiently mature to do so. Many young people live independently. Some of these young people have
causes of action but no suitable family member to act as next friend. The mature minor test was developed in
British and Australian courts initially in relation to the ability of a child to make informed decisions
concerning medical treatment independent of parents. It may be useful in this broader context."'®



13.18 DRP 3 suggested that competent children living independently should be able to initiate civil
proceedings directly or defend these proceedings directly. National Legal Aid disagreed with this proposal,
noting that

...there should be no special rules in relation to civil litigation in comparison to other jurisdictions. It is believed this
will only complicate the legal system. The age of responsibility should stand."*"

The Inquiry sought comments from the Chief Justices of the Supreme Court of each State and Territory, the
Federal Court and the High Court. Chief Justice Cox of the Supreme Court of Tasmania doubted

...the capacity of most teenagers of that age to make the most appropriate decision in that regard. Indeed, there are too
many who would too readily take the 'bird in the hand'. The interposition of a next friend and the retention of Court
approval of infants' compromises are, in my view, necessary safeguards against youthful impetuosity.'**

However, Chief Justice Malcolm of the Supreme Court of Western Australia'**' and Chief Justice Doyle of
the Supreme Court of South Australia both supported the proposal.”*** Recommendation 52 concerning the
ability of children living independently to enter contracts should be accompanied by an ability to litigate in
those circumstances.

13.19 Permitting mature minors to litigate directly should not prevent the court from scrutinising settlements
and compromises.** It should be accompanied by a provision allowing the court to appoint a next friend or
guardian ad litem for a child where that child is litigating directly but, in the opinion of the court, is not
sufficiently mature or capable of doing so. This would bring civil proceedings into line with family law
proceedings. Such a decision may be appropriate where the court considers that '[u]nscrupulous
advisers...run up unreasonably high bills which a mature next friend would never countenance'.'*** The
Inquiry recommends that a provision should be inserted into the Federal Court Rules and High Court Rules
similar to that contained in Family Law Rules O 23 r 3(1).

13.20 Amendments to the Rules would be required to ensure that the minor would be bound by the
judgment. The amendment would not affect the right of plaintiffs to initiate proceedings upon attaining
majority under limitations restrictions in civil jurisdictions.'*** That is, time should not run during the period
of the child's minority so that any proceedings commenced by a child under the mature minor test are within
time and those who do not litigate during their minority are not prejudiced.'**®

13.21 The High Court Rules**’ and the Federal Court of Australia Act 1976 (Cth)"**® provide a broad
discretion to order security for costs. In DRP 3, we suggested that the child may be required to lodge security
for costs when litigating directly. The Chief Justice of the Supreme Court of Tasmania pointed out that at
common law a litigant should not be denied access to court by virtue of impecuniosity.**’ He suggested that
it would be inappropriate to use the device of requiring security for costs to restrict the possibility of
'...unmeritorious litigation by youths..."*** The Inquiry is persuaded that it is inappropriate to provide
specifically for lodgement of security for costs by child litigants. However, the court may use its general
discretion to order security for costs to be lodged by the child in the usual circumstances.

Recommendation 68. There should be a rebuttable presumption that a child over the age of 16 years
living independently is competent to initiate or defend litigation.

Implementation. The Attorney-General should introduce legislation to this effect to apply to the
Federal and High Courts and the rules of those courts should be amended to reflect that legislation. The
Attorney-General through SCAG should encourage the States and Territories to enact similar
legislation in State and Territory courts.

Recommendation 69. Court rules should be amended by the insertion of a subrule similar to that
contained in the Family Law Rules O 23 r 3(1) whereby the court may require the appointment of a
next friend for a child where the child has initiated proceedings directly but the court is satisfied that the
child does not understand the nature and possible consequences of the proceedings or is not capable of
conducting proceedings directly.

Implementation. The Federal and High Courts, along with State and Territory courts, are encouraged



to amend their rules to this effect.

Representation of children in family law and care and protection
Representation in the Family Court

13.22 The Family Law Act 1975 (Cth) (Family Law Act) allows children to commence proceedings in the
Family Court."”®' Even where the child has commenced proceedings in this way, the Family Law Rules
allow the court to appoint a next friend where it is satisfied the child does not understand the nature and
possible consequences of the proceedings or is not capable of conducting the proceedings directly.*** In
practice, children rarely litigate in family law either directly or by a next friend."”*> More commonly,
children the subject of disputes in the Family Court are separately represented by a child's representative, if
they are represented at all."*** The Family Court can appoint a child's representative wherever it appears to
the court that a child ought to be separately represented.””* The court may make an order on its own
initiative or on the application of any other person including the child."**® Representatives are required to
advocate in accordance with their assessment of the child's best interests and do not act upon the child's
instructions or advocate their wishes. The particular roles and functions of best interests representatives in
the Family Court are discussed in more detail from para 13.33.

Representation in care and protection jurisdictionsin Australia

13.23 Australian care and protection systems have differing models of representation including the direct
instructions model and the best interests model. Generally, children in care and protection proceedings are
represented by legal practitioners rather than by lay or social science trained representatives.

13.24 In South Australia a child must be represented unless the court is satisfied the child has made an
informed and independent decision not to be represented.'**’ The representative acts on the instructions of
the child unless the child is not capable of properly instructing the representative, in which case the
practitioner must act according to his or her own view of the child's best interests.'**® The child the subject of
the application is considered to be a party to that application.'**’

13.25 Victorian legislation similarly requires children to be represented in any care and protection matters'**’
where they are mature enough to provide instructions."**' Representatives are required to act upon the
instructions of the child."*** The Victorian Government noted that '...children of the age of seven years and
over are normally considered mature enough to give instructions...' but the relevant protocol emphasises
maturity rather than the specific age of the child."** Children who are not considered competent are not
represented. Children the subject of the application must be served with a copy of the application.***

13.26 The Children's Services Act 1986 (ACT) provides that proceedings should be adjourned to allow a
child to obtain representation wherever it appears to the court that the child should be represented.”*** The
legislation provides no guidance on the model of representation for children but in practice the best interests
model is followed by practitioners. A child the subject of an application is considered to be a respondent to
the application."**

13.27 In NSW representation of children is arranged in all cases and is provided through a roster of duty
solicitors drawn from private practice.**” The role and functions of the representative have not been defined
in legislation but in practice the representative functions in a similar manner to the child's representative in
the Family Court, representing the child's best interests."*** One submission to the Inquiry described the
representation of children in the NSW care and protection system as '...rarely satisfactory...">* A child the
subject of an application has a right of appearance in relation to that application.'*"

13.28 The Community Welfare Act 1983 (NT) provides that the court may make such provision for the legal
representation of the child as it thinks fit."**' In the 1996-97 financial year, there were two grants of aid for
the representation of children by the Legal Aid Commission but generally the Department of Health and
Community Services provides a child representative.'**> Once again, the legislation provides no guidance on



the model of representation. The Act provides that children over 10 years old who are the subject of an
application should be provided with written notice of the application.'*>’

13.29 The Children's Court of Western Australia Act 1986 (WA) makes no specific provision for the
representation of children in care and protection applications. The Legal Representation of Infants Act 1977
(WA), however, allows a court to appoint a guardian ad litem for a child where it appears the interests of the
child may be affected. In practice children are generally represented on the basis of their instructions. Where
there is concern about such a course of action, the court may order the representative to represent the best
interests of the child."***

13.30 In Queensland there is no statutory provision for representation of children in care and protection
matters and at present children are rarely represented.'*>

13.31 The proposed Tasmanian care and protection legislation, the Children, Young Persons and Their
Families Bill 1997, provides that all children the subject of a care and protection application should be
represented unless the child has made an informed decision not to be represented.'**® The representative is to
take instructions from the child and act on those instructions unless the representative considers the child
unable or unwilling to give instructions. In those cases, the representative will represent the child's best
interests, which are to be assessed by a social scientist."*>” The Bill provides that the child is a party to the
application.'*®

13.32 In those care and protection jurisdictions where children are parties to the proceedings or are entitled
to appear or be given notice of an application, those children able to give instructions generally are
represented on the basis of those instructions."””” The ACT and NSW are exceptions."*® Where children are
not parties to the litigation, representation is generally provided on their best interests.

The best interests model of representation in Australian practice

13.33 In Australia a representative acting on the basis of the best interests model is commonly known as a
separate or a child's representative."”®" Neither the Family Law Act nor State and Territory care and
protection legislation determines the functions, rights, responsibilities, obligations and duties of these best
interests representatives. The ethical and professional rules of legal practitioners in Australia are similarly
silent. Guidance on these matters derives from the common law. This is almost invariably from cases heard
in the Family Court as State and Territory children's courts generate very little precedent even on appeal.'*®*

13.34 The best interests representative is not the legal representative or advocate for the child and does not
act upon the instructions of the child. The court, rather than the child, may best be considered the client of
the best interests representative.'*® The child cannot dismiss the representative if he or she is unhappy with
the performance or conclusions reached by the representative.'*** The representative's focus is on the court
and is intended to assist the court.

13.35 The appointment of a best interests representative does not make the child a party to the relevant
proceedings.** However, the representative acquires all the privileges and obligations of a representative for
a party.”®® The role of the best interests representative may be compared to that of an amicus curiae or
counsel assisting a court or royal commission.**” However, there are differences between the best interests
representative and each of those. The amicus curiae calls attention to matters that the court may otherwise
overlook but does not take a position on the issues before the court,**® whereas usually the best interests
representative does, at least by the end of the case.'**’

13.36 The Family Court has established some general guidelines concerning the function of the best interests
representative.” "

o The separate representative is entitled to ask questions which are relevant to the welfare of the child
and otherwise permissible, irrespective of whether the effect is to adduce evidence which could have
been led by a party.

o The separate representative is entitled to the same rights and subject to the same obligations as an

advocate for a party both at general law and under the Evidence Act 1995 (Cth)...



o The separate representative may, depending on the circumstances, make an opening address to the
court.

. The separate representative may, depending on the circumstances, indicate to the court the orders
which the separate representative proposes either at the commencement of the hearing or in final
address. The separate representative is not obliged to do this at the commencement of the hearing. This
is because the role which the separate representative plays is such that he or she may be unable to
indicate what orders are sought until after the examination of the parties and/or their witnesses is
completed."”"

13.37 Another Full Family Court decision listed the following functions of the representative.

1. Act in an independent and unfettered way in the best interests of the child.
Act impartially, but if thought appropriate, make submissions suggesting the adoption by the Court of a particular course of action if
he or she considers the adoption of such a course is in the best interests of the child.

3. Inform the Court by proper means of the children's wishes in relation to any matter in the proceedings. In this regard, the separate
representative is not bound to make submissions on the instructions of a child or otherwise but is bound to bring the child's expressed
wishes to the attention of the Court.

4. Arrange for the collation of expert evidence and otherwise ensure that all evidence relevant to the welfare of the child is before the
Court.

5. Test by cross examination where appropriate the evidence of the parties and their witnesses.

6. Ensure that the views and aptitudes brought to bear on the issues before the Court are drawn from the evidence and not from a
personal view or opinion of the case.

7. Minimise the trauma to the child associated with the proceedings.

8. Facilitate an agreed resolution to the proceedings.""”

13.38 The best interests representative is required to collect evidence, including by talking to the child,
family members, school teachers or other relevant people and looking at relevant departmental or court
files."””® The representative may muster material for cross-examination and engage expert witnesses."*

13.39 The best interests representative has a duty to act impartially and to make submissions to the court on
behalf of the child when in the best interests of the child."*”> The best interests representative must tell the
court what wishes the child has expressed*”® but does not have a duty to make submissions to the court
which represent the wishes of the child or to argue for an outcome in line with the wishes of the child."””’
The credibility and weight given to children's wishes are matters for the court and will vary from case to
case. In many cases involving children the representative for a child may discount, editorialise or reject the
child's wishes and argue the case in accordance with his or her own views of the child's best interests.

A report on the representation of children in the Family Court concluded

[t]he Child's Representative should seek to build up a relationship of trust with the child as they will have an ongoing
relationship during the course of the matter. The Child's Representative will meet with the child on a number of
occasions and must be aware of the special skills necessary when talking to children...Only in exceptional cases, such
as where a child has been severely traumatised by abuse and has already seen a number of professionals from whom
the Child's Representative can get a clear picture of the child and the issues involved, should the Child's
Representative consider not meeting his/her client.'*’®

13.40 The Inquiry was told that, based on anecdotal evidence, about 70% of children over about 12 with a
best interests representative in family law matters express wishes as to the outcome of a matter."*”” In most
cases those wishes are sufficiently developed for them to form the basis of submissions on the best interests
of the child."*®

13.41 A major role of the best interests representative is to keep the child informed of the progress of the
litigation."**' The representative also should act to minimise the trauma to the child associated with the
proceedings.'**

I nternational models of representation in family law and care and protection

13.42 In the US the Child Abuse Prevention and Treatment Act requires that a guardian ad litem, who may
be a lawyer, a social worker or a lay person including a court appointed volunteer, be appointed to represent
the child in every case involving allegations of abuse or neglect.*** Debate continues in the US as to the role



ascribed to and qualifications needed for a guardian ad litem."** Generally, the role is filled by a legal
representative and/or a court appointed volunteer.

13.43 The US model of representation of children in many states relies heavily upon the participation of
volunteers in a Court Appointed Special Advocate (CASA) system. CASA schemes provide a form of
guardian ad litem for children in care and protection matters. The role of the advocate is to conduct an
independent investigation of the best interests of the child by speaking to the child and collecting relevant
information to assist the court and promote settlement of the litigation. He or she appears in court to
represent and make submissions on the child's best interests and monitors the implementation of the orders.
He or she must also explain the proceedings to the child in appropriate language.”® Analysis of the system
indicates that CASA volunteers can provide useful advice and support to the child.'**®

13.44 Some American studies suggest that a mixed system where children are represented by both lay and
legal representatives results in more effective child advocacy."”®” Legal representatives have access to
important information and advice in consulting with lay advocates or working as part of a multidisciplinary
team. 'The lawyer who represents a child without such consultation and support must make difficult
evaluations in each case...for which he or she may be ill-trained."**® In a team environment the lay advocate
or social scientist is said to be able to

...focus on fact finding, relationship building, communication and monitoring. The attorney can provide the vehicle to
ensure that the lay advocate has access to necessary information, is appropriately informed of changes to the child's
or family's circumstances, is provided with notice of all hearings and administrative reviews, and is recognised by the
court as a key player in the decision making process.13 8

13.45 On the other hand, there is pot