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Terms of reference 
COSTS INDEMNITY RULE 

I, MICHAEL LAVARCH, Attorney-General of Australia, HAVING REGARD TO: 

• the need for a fair, efficient and effective legal system; 

• the Action Plan set out in the Report of the Access to Justice Advisory Committee; and 

• recent and proposed reforms to the legal profession and the courts, 

REFER to the Law Reform Commission for inquiry and report under the Law Reform Commission Act 1973 
the following matters: 

(a) the advantages and disadvantages of the present arrangements governing the award of costs in 
proceedings before courts and tribunals; 

(b) whether any changes should be made to the way costs are awarded in proceedings before courts and 
tribunals exercising federal jurisdiction; and 

(c) any related matter. 

The Commission shall consider, among other matters: 

• the effect on access to justice of the practice of ordering an unsuccessful party in proceedings to pay 
the legal costs of the successful party ('the costs indemnity rule') 

• the appropriateness of present exceptions to the cost indemnity rule 

• alternatives to the cost indemnity rule including 

― that parties bear their own costs, either in general or in particular situations or jurisdictions; 

― that, in particular situations or jurisdictions, either plaintiffs only or defendants only, if 
unsuccessful, pay their own costs but not those of other parties; 

― that, in particular situations or jurisdictions, legal costs are to be regarded as a direct result of 
the injury or wrong that has resulted in the litigation and therefore included in the assessment of 
damages awarded to successful plaintiffs; and 

― that, in particular situations or jurisdictions, costs are awarded against the unsuccessful party 
only if the proceedings have been commenced or defended unnecessarily; 

• the effect of costs rules on unrepresented parties; and 

• the effect on people accused of criminal offences of the laws and practices that limit the awarding of 
costs against prosecutors where the charges are withdrawn or dismissed or the accused person is 
acquitted. 

IN PERFORMING its functions in relation to the Reference the Commission shall 

(i) consult widely amongst the Australian community and with relevant bodies, and particularly with the Law 
Council of Australia, law societies, bar associations, legal aid commissions, community legal centres and 
national groups representing business and consumers; 



(ii) in recognition of work already undertaken, have regard to relevant reports, and any steps taken by 
governments to implement their recommendations, including: 

― the Report of the Access to Justice Advisory Committee; 

― the Report of the Senate Standing Committee on Legal and Constitutional Affairs on the cost of 
justice 

― relevant reports of the Law Reform Commission 

― the report by the Trade Practices Commission, Study of the Professions Legal; and 

― the reports of the New South Wales Law Reform Commission on the legal profession; and 

(iii) consider and report on the application of costs rules in any other country. 

IN MAKING ITS REPORT the Commission will also have regard to its function in accordance with s 
6(1)(d) of the Law Reform Commission Act to consider and present proposals for uniformity between the 
laws of the Territories and laws of the States. 

THE COMMISSION IS REQUIRED to make a final report not later than 30 September 1995 

Dated 28 June 1994 

Michael Lavarch 

Attorney-General 



Overview 
Access to justice and costs rules 

All Australians, regardless of means, should have access to high quality legal services and effective dispute 
resolution mechanisms necessary to protect their rights or interests. 

Cost is a critical element in access to justice. It is a fundamental barrier to those wishing to use the litigation 
system. 

The Commission was asked to review the impact on the litigation system of the costs allocation rules the 
laws and practices that determine who pays the legal costs incurred by the parties to court and tribunal 
proceedings. The two best known rules are the 'loser pays' rule, which is the rule most commonly applied in 
civil proceedings, and the rule that each party bear his or her own costs, which is the starting point in family 
law proceedings. 

The Commission found that the costs allocation rules sometimes operate unfairly and can deny access to 
justice. In particular, the 'loser pays' rule can deter people from pursuing meritorious claims or defences 
because of the risk of having to pay a portion of the other party's costs if unsuccessful. There were two other 
principal findings. 

• It was clear that access to justice is affected as much by the amount litigants have to pay in legal costs 
as by who has to pay those costs. 

• It was also clear that most litigants had very little idea of the amount of legal costs they would be 
required to pay and that it was difficult to predict this in advance. 

The recommendations in this report reflect these findings. The Commission proposes that the current broad 
discretions on awarding costs should be replaced by a clear, systematic framework of costs rules designed to 
support effective control of legal costs and to allow adjustments where access to justice would otherwise be 
denied. 

A package of interrelated costs allocation rules 

The costs allocation rules recommended by the Commission are interrelated. They include a number of key 
elements and themes. 

• Courts and tribunals must manage the litigation process to keep costs in proportion to the matter in 
dispute. Costs rules should assist them to do so by allowing caps on the costs that may be recovered, 
discouraging behaviour that wastes court and parties' time, encouraging settlement and promoting 
compliance with other procedures and directions intended to streamline proceedings. In the report 
these costs orders are called disciplinary and case management costs orders. 

• The costs allocation rules should not prevent people with claims or defences that have merit from 
presenting their case properly or from negotiating a fair settlement. This is fundamental to equality 
before the law. 

• The development, enforcement and administration of the law is enhanced by public interest litigation. 
The costs allocation rules should not impede these types of cases. 

• Legal costs are an important consideration when a party decides how to deal with a dispute. Parties 
need to be able to estimate their exposure to costs when deciding to start or continue with litigation or 
some other form of dispute resolution. Accordingly, the costs rules must specify how costs are to be 
apportioned and set out any exceptions. Information about the amount and likely allocation of costs 
should be given to the parties both prior to and during legal proceedings. 



• As a basic principle, where costs are to be shifted for all or a specified part of proceedings, a party 
who is awarded costs should be entitled to recover the reasonable costs that he or she has incurred in 
the course of the litigation. Reasonable costs are those costs reasonably required to prepare and 
conduct the litigation. This principle should apply irrespective of whether costs are calculated 
according to a scale, by reference to market rates or by some other means. 

General costs allocation rules 

The general costs allocations rules recommended for each jurisdiction are as follows. 

• Civil and judicial review proceedings. The general rule that the loser pays the winner's costs should be 
retained in civil and judicial review proceedings subject to certain exceptions. The rule must recognise 
the need for costs orders which reinforce the court or tribunal's control of the proceedings (disciplinary 
and case management costs orders) and the need to ensure that people are able to pursue meritorious 
claims or defences regardless of their resources (the 'material effect' exception) and that people 
wishing to pursue public interest litigation are not discouraged from doing so (public interest costs 
orders). 

• Family, industrial and AAT proceedings. In these proceedings each party should bear his or her own 
costs subject to a disciplinary or case management costs order or an order for costs in favour of a party 
who would otherwise not have sufficient resources to present his or her case properly or to negotiate a 
fair settlement. The parties in family law cases may also be subject to an order for the costs of a child's 
separate representative. In addition, the costs of Administrative Appeals Tribunal proceedings may be 
apportioned according to specific legislation. 

• Criminal proceedings. The same costs rules should apply in summary and indictable matters. In all 
criminal proceedings a person who is acquitted should be able to recover his or her costs unless the 
court is satisfied that such an order is not appropriate. When deciding whether another costs order 
should be made the court must consider the conduct of the parties, the reasons for the acquittal, the 
public interest and whether the defendant acted unreasonably during the course of the police 
investigations. The prosecution should not be entitled to costs except where the defendant failed to 
comply with orders of the court, unreasonably prolonged the proceedings or unreasonably withheld 
significant evidence until late in the proceedings. The federal Attorney-General should examine 
whether, and in what circumstances, it would be appropriate for a person to recover the costs he or she 
incurs as a result of an investigation where no charges are laid or charges are laid but no indictment is 
presented. 

• Federal tribunals. In proceedings before a federal tribunal, including a merit review tribunal other 
than the Administrative Appeals Tribunal, each party should bear his or her own costs unless the 
legislation establishing the tribunal provides otherwise. 

• Appeals against an order for costs. Costs orders should be determinative. Accordingly, an appeal 
against a costs order may only be made with the leave of the appellate court. Leave to appeal should 
only be given if it can be shown that the discretion as to costs miscarried at first instance either by 
reason of some manifest error or by consideration of irrelevant matters. 

Other reforms 

• Costs orders against non-parties. Courts and tribunals should continue to be able to order costs, in 
appropriate cases, against people who are not formally a party to proceedings. Generally, friends of 
court (amicus curiae) should not receive or have to pay costs. 

• Unrepresented litigants. At present a person who appears without legal representation is unable to 
recover his or her costs of preparing and conducting the litigation. The Commission considers that, 
subject to certain safeguards, an unrepresented litigant should be able to recover these costs if awarded 
costs under the relevant costs allocation rules. 



• Costs allocation agreements. Costs allocation agreements that seek to quantify or apportion litigation 
costs between the parties should only be enforceable if made in contemplation of the particular 
proceedings being determined by the court or tribunal and will be subject to any costs orders made by 
the court or tribunal. A costs agreement not made in contemplation of the particular proceedings 
should not be enforceable. 

• Indemnity schemes. These schemes provide an indemnity against adverse costs orders. They help 
people who would otherwise not be prepared to risk an adverse costs order to litigate. They also allow 
a party to recover at least part of his or her costs if successful against a party who has been given an 
indemnity or who has obtained a order under the 'material effect' exception removing or capping his or 
her liability for costs. The Commission recommends the creation of a federal legal assistance 
indemnity scheme and the expansion of the Commonwealth test case fund and appeals assistance fund. 

• Enforcing costs orders. For costs allocation rules to achieve their objectives a party must be able to 
enforce a costs order made in his or her favour. Current enforcement mechanisms can be expensive, 
cumbersome, time-consuming and ineffective. Further work is needed to develop quicker, cheaper and 
more effective ways of enforcing costs orders. This may involve courts having a greater role in 
monitoring and dealing with complaints about non-payment. 

Implementation 

In the Commission's view it is important to ensure that the new rules are not introduced in a way that creates 
inconsistencies with State and Territory costs rules. It is also important that they do not themselves become a 
source of lengthy and expensive litigation. 

The Commission therefore makes recommendations about the need for Australian courts to have the same 
costs allocation rules, the development of rules and procedures for administering the new costs allocation 
rules, the relationship of this report with other reforms to the litigation process and the need for the operation 
of the rules to be regularly reviewed. 

 

 

 



1. Introduction 
This review 

1.1 On 28 June 1994 the federal Attorney-General, the Honourable Michael Lavarch MP, asked the 
Australian Law Reform Commission (ALRC) to examine whether any changes should be made to the way 
costs are awarded in proceedings before courts and tribunals exercising federal jurisdiction. 

1.2 The Commission was asked to have particular regard to the practice in some courts of ordering an 
unsuccessful party in proceedings to pay the legal costs of the successful party (the costs indemnity rule). 

1.3 The terms of reference for the review are set out at the front of this report. 

Access to justice 

1.4 This inquiry arose from a recommendation by the Access to Justice Advisory Committee (AJAC) in its 
report Access to justice an action plan (AJAC Report).1 AJAC was concerned that the costs indemnity rule 
may adversely affect access to justice. It may deter people from pursuing meritorious cases because of the 
risk of having to pay a portion of the other party's costs in addition to their own costs if unsuccessful.2 

1.5 The concept of access to justice involves several elements. It includes the requirement that all 
Australians, regardless of means, should have access to high quality legal services or effective dispute 
resolution mechanisms necessary to protect their rights or interests.3 Costs allocation rules are just one of a 
wide range of factors that influence access to, and the effectiveness of, legal services and courts, tribunals 
and other dispute resolution schemes. The Commission examined the costs allocation rules within this 
context to understand their impact and to assess the contribution they do and could make to access to justice. 

The Commission's review process 

1.6 The effects of the current costs allocation rules and of the possible alternatives to them are not amenable 
to precise measurement. The Commission adopted a range of approaches to help it assess how costs 
allocation rules have an impact on the use of the legal system and the way litigation is conducted. 

• In October 1994 the Commission released an issues paper Who should pay? A review of the litigation 
costs rules.4 The paper formed the basis of consultations and public hearings held around Australia. 
The names of those who made oral submissions at the public hearings are listed in appendix E. The 
Commission also received over one hundred written submissions on the matters raised in the paper. A 
list of these submissions is set out in appendix D. 

• The responses to the issues paper were used by the Commission to prepare a draft recommendations 
paper Litigation costs rules5 which was released for comment in June 1995. The paper formed the 
basis of further consultations with representatives of the judiciary, legal profession, business and 
consumers. The Commission also received over seventy written submissions on the draft 
recommendations proposed in the paper. A list of these submissions is set out in appendix D. 

• The Commission examined the laws and practices concerning the allocation of costs in each type of 
case that comes before federal, State and Territory courts and tribunals. 

• The Commission met with representatives of courts, tribunals, the Law Council of Australia, law 
societies, bar associations, legal aid commissions, community legal centres and national groups 
representing business and consumers. A list of these consultations and meetings is included in 
appendix E. 

• Information was collected on types of litigation and profiles of litigants to build a picture of actual 
litigation practice. 



• The costs rules and practices in the United States and other countries were examined to help identify 
possible reforms and potential concerns. The different legal systems and conditions suggest that the 
overseas experience is only of broad relevance to Australia. 

• The Commission considered a range of economic analyses on the impact different costs rules have on 
the decision to file a claim, the amount spent on litigation and the decision to settle or litigate once a 
claim is filed. These analyses are based on various assumptions and generally are not backed by 
empirical data. This means that the conclusions that can be drawn from them must be treated 
cautiously. 

Costs allocation rules in all Australian jurisdictions 

1.7 The Commission looked at how costs are awarded in proceedings before federal, State and Territory 
courts and tribunals. Such a wide review was necessary because most Australian courts are able to exercise 
some federal jurisdiction.6 In addition, the similarities and differences between the various courts and 
tribunals helped the Commission assess the effects of the costs rules and the consequences of potential 
reforms. The Commission's recommendations have been developed in light of the desirability of uniform or 
complementary costs allocation rules in all Australian jurisdictions. 

A need for more developed rules 

1.8 The Commission considers that the costs allocation rules need to be formulated more precisely and to 
take into account aspects of Australian legal practice and conditions that have not been systematically 
considered. There are a number of areas of litigation where the current costs allocation rules appear to be 
contributing to injustice, making negotiations or resolution of a dispute more difficult, costly or open to 
abuse than ought to be the case.7 

1.9 The Commission proposes a package of costs allocation rules that is intended to promote an accessible, 
economical and efficient court and tribunal system in Australia. 

The scope of the Commission's recommendations 

1.10 The recommendations in this report focus on the costs allocation rules for proceedings before federal 
courts and tribunals. However, the Commission considers that, as far as possible, the recommendations 
should be adopted in all Australian courts and tribunals. The need for uniformity and other issues concerning 
the implementation of the recommendations are discussed in chapter 20. 

Outline of this report 

1.11 This report sets out the Commission's final views on the reforms it proposed in its draft 
recommendations paper. An overview of this report and the proposed reforms is included at the front of this 
publication. In summary 

• Part 2 sets out a general framework for costs allocation rules and examines the context in which costs 
allocation rules must operate. 

• Part 3 contains the general costs allocation rules for civil proceedings, administrative law proceedings, 
family law proceedings, criminal proceedings, proceedings in the Industrial Relations Court of 
Australia and proceedings before federal tribunals. It also considers the rules for appealing against 
costs orders. 

• Part 4 sets out the exceptions to the general costs allocation rules. These include disciplinary and case 
management costs orders, costs orders where a party's ability to present his or her case properly or to 
negotiate a fair settlement is materially affected by the risk of an adverse costs order, public interest 
costs orders and costs allocation agreements. 



• Part 5 contains recommendations concerning the disclosure of costs, costs and non-parties such as 
friends of the court and intervenors, the ability of unrepresented parties to recover costs and the use of 
indemnities against adverse costs orders. 

• Part 6 examines the problems of enforcing costs orders and implementation of the Commission's 
recommendations. 

A list of the Commission's recommendations is set out in appendix F. 
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2. A general framework for costs allocation rules 
Introduction 

2.1 This chapter discusses the significance of costs rules to access to justice, the need for courts and tribunals 
to have the power to make costs orders and why that power must be exercised in accordance with costs 
allocation rules. It then sets out a general framework in which the Commission considers the costs allocation 
rules should operate. 

Access to justice and costs rules 

The problem of cost 

2.2 Cost is a critical element in access to justice. It is a fundamental barrier to those wishing to pursue 
litigation. For people caught up in the legal system it can become an intolerable burden. 

2.3 This is not only a problem in Australia. In his interim report this year to the Lord Chancellor of England, 
Lord Woolf commented 

Throughout the common law world there is acute concern over many problems which exist in the resolution of 
disputes by the ... courts. The problems are basically the same. They concern the processes leading to the decision 
made by the courts, rather than the decisions themselves. The process is too expensive, too slow and too complex. It 
places many litigants at a considerable disadvantage when compared to their opponents. The result is inadequate 
access to justice and an inefficient and ineffective system.9 

2.4 Many recent reports in Australia have sounded the same concerns over cost, delay and complexity in our 
litigation system.10 

2.5 These problems were confirmed by many of the oral and written submissions made to the Commission in 
the course of this review. The following responses are typical of the concerns expressed. 

The legal system is too expensive, available only to the very rich or to those eligible for legal aid. The average 
person, especially self-funded retirees like us, cannot safely seek access to the law.11 

To me, a sixty year old woman, [having to pay $50 000 for my own costs and those of the other party] was like a jail 
sentence. I worked for a wage seven days a week for many years to pay the plaintiff's costs.12 

It would be hard for you to imagine the devastation I felt when I received my legal bill [for $19 000 in family law 
proceedings]. I am a sole parent supporting my children on a pension and supplementing this with [part-time work]. 
... Life is very difficult for a sole parent and to now find another $16 000 (I already paid $3000 during the 
proceedings) is unbelievable.13 

[Mr Cameron was acquitted of an offence by a District Court jury. He and his wife] had to borrow $20 000 to pay for 
our legal costs and at this time are still in the process of paying it back which will take about ten years. ... It has been 
an enormous financial burden for us to bear.14 

I have been involved in a building dispute [involving $49 000] where we had a contract with a builder and the builder 
has not maintained or honoured the contract. ... Before we went to court I had already spent $30 000, I was told that it 
was going to cost another $25 000 to go to court. ... In total it finished up costing $130 000, that is only my part of the 
costs. ... I [also] had to pay the other party's costs. [This] was around $36 000.15 

I am a small business of three people. If I had sought legal representation from day one the matter would not even get 
to court. The costs would have forced my company to be bankrupted, but the advice I'm given is that my case has got 
legal merits.16 

Reforming the litigation process 

2.6 The problems of cost, delay and complexity are interrelated. They must be addressed through tighter 
management of the litigation process. AJAC considered that 



it is a very important element in improving access to justice that courts, justice departments, the legal profession and 
law reform bodies continue to re-examine existing procedures and develop and implement reform proposals designed 
to increase the efficiency of both courts and the practitioners who work in them.17 

2.7 Effective control of legal costs therefore requires a range of reforms, including providing alternative 
methods of resolving disputes, promoting the early settlement of disputes, narrowing the issues in dispute 
and the evidence required and providing flexibility in the way disputes can be investigated and evidence 
collected. Many of these reforms are already being pursued by the courts and others. Much of the emphasis 
in these reforms, and in this report, is on improving the courts' ability to manage the litigation process so that 
it operates effectively and economically. 

The significance of costs orders 

2.8 Costs allocation rules are essentially concerned with who should pay, not with how much should be paid. 
But these two issues are related. If the amount is very large, the principles of fairness underlying a particular 
way of allocating costs must be balanced with the competing principle that a person should not be denied 
access to justice simply because he or she cannot afford the legal costs. The incentives and deterrents that 
costs allocation rules have on how much the parties spend on litigation must also be recognised. 

2.9 The Commission has therefore considered litigation costs rules and costs orders as one of a range of 
factors that influence access to, and the effectiveness of, courts, tribunals and other dispute resolution 
schemes. In formulating its recommendations the Commission has sought to provide a general framework for 
costs orders that will help the courts to manage the litigation process, to control costs and to provide access 
where costs act as a barrier. 

The use of costs orders 

2.10 The ability to award costs is an important power for courts and, in some cases, for tribunals. It can be 
used to achieve or to contribute to a range of outcomes for litigants and for the litigation process. 

2.11 A power to award costs does not imply a general rule on costs shifting. For example, a power to award 
costs to ensure compliance with court and tribunal rules and procedures does not imply any general rule as to 
costs shifting it would apply whether the starting point was each party bearing his or her own costs, the costs 
indemnity rule or some other principle. Similarly, using an award of costs to achieve other outcomes such as 
facilitating settlement, encouraging alternative dispute resolution, compensating successful litigants and 
deterring unnecessary litigation does not require a general rule on costs shifting. Costs awards could be made 
only in relation to specific costs in specific circumstances to achieve the particular outcome. 

2.12 The Commission considers that costs awards can be a useful and appropriate mechanism to achieve 
particular outcomes (whether disciplinary or otherwise). It therefore recommends that federal courts should 
continue to have a power to award costs and to determine by whom and to what extent costs are to be paid in 
relation to the whole or any part of proceedings before the court. The power should be exercisable at any 
stage of the proceedings. Tribunals should also have a power to award costs but only where it is appropriate 
to their objectives and procedures.18 

2.13 The relevant court or tribunal rules need to specify when the power to award costs can be exercised and, 
in particular, whether it should be exercised to implement a general principle of costs shifting (such as the 
costs indemnity rule) or only in relation to specific costs in specific circumstances. 

Recommendation 1 - power to award costs 

Each federal court should have the power to award costs and to determine by whom and to what 
extent costs are to be paid in relation to the whole or any part of proceedings before it. The 
power to order costs should be exercised in accordance with the relevant court rules. 

 



The preference for rules rather than a broad discretion 

2.14 The Commission considers that the power to award costs must be exercised in accordance with costs 
allocation rules. The decision to award costs should not be a matter solely at the discretion of the court or 
tribunal. 

2.15 Although such a discretion provides flexibility and allows the costs in each case to be apportioned in 
light of its particular circumstances, it also creates uncertainty and the opportunity for lengthy and expensive 
arguments about how the discretion should be exercised. In some cases it may not be clear why the discretion 
has been exercised in a particular way. 

2.16 The need for guiding principles has been recognised by the legislature and by courts and tribunals. 
Legislation, court and tribunal rules and previous judicial decisions already guide courts and tribunals as to 
how costs must be apportioned. For example, it is rare for a court to depart from the costs indemnity rule in 
civil proceedings. 

2.17 The Commission considers that to ensure predictability, transparency and minimum transaction costs 
the apportionment of costs must be in accordance with costs allocation rules. These rules should specify the 
basic presumption as to how the costs of litigation are to be apportioned and set out the exceptions, if any, to 
that presumption. For example, in chapter 4 the Commission proposes that in civil proceedings the loser 
should pay the winner's costs subject to certain exceptions such as disciplinary costs orders.19 

Formulating the costs allocation rules 

Objectives of the costs allocation rules 

2.18 In formulating the costs allocation rules the Commission has had regard to a number of broader 
objectives that help define the contribution the rules may make to an accessible, efficient and just legal 
system. These objectives are listed below. 

• Costs allocation rules should 

― guide courts and tribunals and litigants as to how the costs of proceedings are to be apportioned 

― be available to courts and tribunals as one mechanism for encouraging compliance with rules 
and procedures that help them to perform their role efficiently, fairly and without unnecessary 
cost to the community or to those who use the courts 

― be easy to understand and simple to apply 

― reduce, not encourage, disputes about costs 

― reduce, not increase, the total costs of litigation 

― reflect and make all participants aware of the full costs of litigation and the factors contributing 
to those costs. 

• Cost allocation rules should not 

― be used to control the causes of actions that can be brought before courts and tribunals20 

― impede access to courts and tribunals. 

The Commission recognises that not all the objectives can be achieved by the same costs allocation rules. 



Other factors 

2.19 The recommendations have also been developed having regard to the actual costs of litigation and to the 
reality of who actually pays those costs and who actually uses courts and tribunals in Australia. These factors 
are discussed in chapter 3. 

Controlling the costs of litigation 

2.20 A key element in improving access to justice is making legal services and dispute resolution 
mechanisms more affordable. Controlling costs does not mean removing costs. Litigation and dispute 
resolution will always involve the costs of identifying issues and evidence, assessing options for resolving 
those issues and presenting a party's case in the course of negotiations or a hearing. These costs will arise 
regardless of whether they are paid, in whole or in part, by the taxpayer, the parties or someone else. 

2.21 The costs allocation rules have some effect on the amount spent on litigation but are not a good 
mechanism for controlling the level of expenditure. In particular, the costs indemnity rule acts as an 
incentive to spend more on legal services.21 One way to negate this incentive is to limit the costs that may be 
recovered under the rule to those permitted under court scales, reasonable costs assessments or other 
mechanisms. 

2.22 However, the Commission considers that the most effective way to control the costs of litigation is to 
control the issues and the evidence that may be disputed in each case. In some jurisdictions, but not all, this 
control is part of the function of case management. Courts and tribunals are currently working on how their 
procedures can be used to control the conduct of litigation and thereby the cost.22 The Commission supports 
this work and considers that it should be given a high priority. Procedural controls will not be able to deal 
with all the factors that make litigation expensive but they can make a substantial contribution to reducing 
the costs incurred by the parties and by courts and tribunals. 

2.23 The costs allocation rules recommended by the Commission are intended to complement procedural 
controls, case management systems and other mechanisms for controlling the costs of litigation. 

Reasonable costs should be recoverable under the costs allocation rules 

Determining what costs should be recovered where costs are ordered 

2.24 If costs are to be shifted from one party to another, the amount of costs that may be recovered under a 
costs order should be determined in light of the outcomes that the costs shifting is intended to achieve. For 
example, if the costs shifting is intended simply to compensate one of the parties then he or she should 
recover all the costs he or she has incurred. However, if the costs allocation rules are designed to encourage 
settlement then it may be appropriate to discount the amount recoverable by a party who has refused a 
settlement offer. 

Reasonable costs should be recovered 

2.25 The Commission considers that generally, subject to certain safeguards and exceptions, costs shifting 
should be used to assist litigants to pursue meritorious claims and defences. The ability to recover costs helps 
to ensure that these litigants are not deterred from pursuing their rights by the possibility of being out of 
pocket even though successful. In some cases their recovered costs may finance the litigation. 

2.26 For costs shifting to achieve outcomes such as these the costs that can be recovered must be determined 
in a way that ensures the party who is entitled to recover is not out of pocket except to the extent necessary to 
safeguard against unnecessary work or charges which are unreasonable given the circumstances of the case. 

2.27 The Commission recommends that, as a basic principle, where it is appropriate for costs to be shifted 
for all or a specified part of the litigation, a party who is awarded costs should be entitled to recover the 
reasonable costs that he or she has incurred in the course of preparing and conducting the litigation or that 



part of the litigation specified in the costs order. The reasonable costs are those costs reasonably required to 
prepare and conduct the litigation. 

Recommendation 2 - reasonable costs to be recovered where costs are ordered 

A party who is awarded costs should be entitled to recover the reasonable costs that he or she 
has incurred in the course of preparing and conducting the litigation or that part of the litigation 
specified in the costs order. The reasonable costs are those costs reasonably required to prepare 
and conduct the litigation. 

 
Determining 'reasonable costs' 

2.28 It is outside the Commission's terms of reference to recommend how reasonable costs should be 
determined. However, it seems that in many, if not all, jurisdictions the distinction between party and party 
costs and solicitor and client costs, and the scales used to determine those costs, are considered inadequate 
for determining what costs are reasonable.23 It is also too early to assess the advantages and disadvantages of 
the approach in New South Wales where a party is entitled to recover a fair and reasonable amount for work 
that was reasonably required for the litigation.24 

2.29 AJAC recommended that in federal matters the use of scales should be abolished and that costs should 
be assessed by reference to reasonable market rates for the services properly performed on behalf of the 
successful party for the purposes of the litigation.25 However, the federal Government has indicated that fee 
scales will remain until a fully open and competitive legal services market is achieved.26 In the meantime, the 
fee scales applying in federal courts are to be reviewed with the aim of developing a simpler structure and 
more accurate charging rates.27 

2.30 The Commission considers that the procedures for determining what costs are reasonable should take 
into account the amount and complexity of the issues that need reasonably to be resolved to ensure that the 
costs are proportionate to the case and the claim, but without regard to the resources and the stature of the 
parties or to the extent of legal services actually employed. Whether reasonable costs are to be determined by 
reference to scales, market rates or some other measure is a matter for further examination. 

Timing of costs orders 

Costs orders should be made sooner rather than later 

2.31 As a general principle costs allocation rules should enable the parties to estimate their exposure to costs 
accurately at the beginning of the proceedings. This will lead to more predictability and certainty which will 
assist in achieving the desired outcomes of the rules. 

2.32 Where there are circumstances requiring a special costs order that order should, as far as possible, be 
made at the beginning of the proceedings. For example, an order under the proposed exceptions to the costs 
indemnity rule should be made at an early stage of the litigation as the terms of such an order may influence 
the future conduct of the matter.28 

2.33 However, it will not always be possible to do this. In some cases the court or tribunal may not have 
sufficient information to make an order at the beginning of the proceedings. There will also be orders, such 
as disciplinary costs orders, that may arise from time to time during proceedings. Other mechanisms are 
required to deal with these situations. 

Indicating the likely costs order 

2.34 In practice courts and tribunals may be unwilling or unable to make a final costs order at the beginning 
of the proceedings. However, they may be able to indicate the type of order they expect to make in the 
absence of other circumstances coming to light during the proceedings. For example, a court may be 
reluctant to make a public interest costs order until it has had an opportunity to assess the significance of the 



action in light of the evidence.29 It may, however, be prepared to indicate that such an order will be made 
unless the evidence is unfavourable. 

2.35 The Commission recommends that a court or tribunal should, at any stage of proceedings, be able to 
indicate the costs order it is likely to make at the end of the proceedings subject to any change in 
circumstances coming to light in the course of the proceedings. 

Recommendation 3 - court or tribunal may indicate likely costs order 

A court or tribunal should, at any stage of proceedings, be able to indicate the costs order it is 
likely to make at the end of the proceedings subject to any change in circumstances coming to 
light in the course of the proceedings. 

 
Interim costs orders 

2.36 Interim costs orders are orders that may be made from time to time during proceedings. They enable the 
court or tribunal to allocate the costs of the proceedings at relevant points in the litigation process. Interim 
costs orders are an important part of the range of mechanisms available to a court or tribunal to influence the 
way in which the parties conduct the litigation and explore their alternatives. 

2.37 For example, an interim costs order may specify how the costs of a particular claim or defence are to be 
apportioned or may impose a cap on the costs that may be recovered for a particular part of the proceedings. 
They may also be used to order a party to provide funds to enable the other party to prepare his or her case 
properly.30 

2.38 To provide certainty and minimise dispute, an interim costs order should only be reviewable where the 
court or tribunal's discretion has miscarried by reason of manifest error, consideration of irrelevant matters or 
fraud by one of the parties.31 

2.39 An interim costs order should be enforceable immediately unless the court or tribunal orders otherwise. 
It is particularly important that the purposes of an interim disciplinary costs order are not defeated because 
the order cannot be enforced until the conclusion of the proceedings. 

Recommendation 4 - interim orders as to costs 

At any stage of proceedings the court or tribunal may, either on its own motion or on the 
application of a party, make an interim order as to how all or part of the costs 

• arising from a particular stage of the proceedings, or 
• of the whole proceedings are to be apportioned pursuant to the relevant costs allocation 

rules. 

Recommendation 5 - interim costs order enforceable immediately 

An interim costs order may be enforced immediately unless the court or tribunal orders 
otherwise. 

 
Reserving costs 

2.40 If a court is unable to say who should pay the costs of a motion, application or other proceeding it may 
reserve costs until the matter is concluded or an order is made. In the Federal Court, costs that are reserved 
will follow the event unless the court otherwise orders.32 

2.41 The Commission does not propose any changes to this rule. It considers that in civil and administrative 
law proceedings reserved costs should follow the event subject to the exceptions set out in Part 3. 



Costs of interlocutory proceedings 

2.42 In most courts an order for costs in an interlocutory proceeding cannot, unless the court otherwise 
orders, be enforced until the principal proceeding is concluded or a further order is made.33 It is argued that 
this rule stops poorer litigants dropping their case because their funds have been exhausted as a result of 
having to pay adverse costs orders arising from interlocutory proceedings.34 In practice, courts usually 
reserve the costs of interlocutory proceedings.35 

2.43 The Commission does not propose any changes to this rule except that a disciplinary costs order made 
in relation to an interlocutory proceeding should be enforceable immediately. The impact of such an order 
should not be diminished by allowing payment of the costs to be left until the principal proceedings have 
concluded. 

Submissions before a costs order may be made 

2.44 Before making a costs order the court or tribunal must give the parties an opportunity to make 
submissions. This reflects the current law and practice and ensures that orders are made in accordance with 
natural justice. 

2.45 The Commission expects that in most cases submissions will only be required if the court or tribunal is 
considering a costs order that is not in accordance with the relevant general costs allocation rule. For 
example, in a civil proceeding a court would expect to hear submissions on the imposition of a disciplinary 
costs order against a party but not on whether costs should follow the event. 

2.46 The court or tribunal should require submissions to be brief. The indicative orders proposed in 
recommendation 3 can be used to encourage this. 

Recommendation 6-submissions before a costs order may be made 

Before making a costs order the court or tribunal should invite and consider submissions from 
the parties and from any other person who may be the subject of the order. 

 
Collecting a costs award 

2.47 Collecting the costs under an award can be very difficult, particularly when the party liable to pay it 
refuses to do so. This is a serious problem. It undermines the rationale and value of costs allocation rules. 

2.48 There is no easy solution to the problem of ensuring payment of a costs order. It cannot be addressed in 
the costs allocation rules themselves without raising serious obstacles for a party with limited resources. 

2.49 The Commission considers that the problem is better addressed as a question of enforcement of costs 
awards rather than as part of the formulation of costs allocation rules. The enforcement of costs orders is 
discussed in chapter 19. 

An interrelated system of costs allocation rules 

2.50 It is important to recognise that the costs allocation rules recommended by the Commission are 
interrelated and are intended to operate as a package. For example, table 2.1 sets out how the rules will 
operate in civil proceedings and table 2.2 indicates how the amount of costs to be paid by the unsuccessful 
party may be calculated. 



Table 2.1 

 



 



3. The practical impact of costs allocation rules 
Introduction 

3.1 The test for determining the contribution that costs allocation rules make to the legal system is the impact 
of the rules in practice. Legal costs are a significant factor in any litigation and therefore rules on who is to 
pay those costs impact on the use of the courts. 

3.2 On an individual case level, there are many indications that the current costs allocation rules operate 
unjustly in some situations. It seems that this can occur regardless of the general costs rule applied. The 
Commission heard of a number of different types of civil cases where the 'loser pays' rule was preventing a 
person from presenting his or her case or negotiating a fair settlement.36 The 'material effect' exception is 
intended to address these types of cases.37 The Commission also heard of industrial and family law cases 
where the rule that each party bears his or her own costs was having an unjust effect.38 

3.3 On a broader level, it is clear that costs allocation rules influence the ways in which litigation is and can 
be financed. This must guide the choice of general costs rules in each jurisdiction. The ability to finance 
litigation through, for example, insurance, speculative or contingency fees or legal aid is central to 
facilitating access to courts and tribunals. 

3.4 This chapter discusses these broader financing issues. It looks at the costs of litigation, the ways in which 
litigation is financed and the pattern of cases coming before courts and tribunals. The information currently 
available is not sufficient to form precise conclusions but it is enough to broadly indicate how the costs rules 
affect who can afford to use courts and tribunals. 

3.5 The chapter also comments on the need for courts and tribunals to improve their data collection. 
Currently no court or tribunal in Australia collects data on its costs orders either in terms of who has been 
ordered to pay or how much. This limits the analysis of the impact of the costs rules. 

The costs of litigation 

The size of the issue 

3.6 The costs of litigation are substantial. In 1992-93 the legal services industry generated $5.1 billion from 
the sales of goods and services.39 A rough guesstimate is that about 35 per cent or $1.8 billion was spent on 
legal services relating to litigation.40 

The significance of a party's own legal costs 

3.7 Litigation costs primarily consist of the cost of legal advice and assistance and of disbursements. These 
costs far outweigh court charges and other litigation costs. 

3.8 A study in 1993 by the Civil Justice Research Centre (CJRC Study) found that in civil litigation in New 
South Wales the average solicitor's fee was more than $6000 in a District Court case and over $20 000 in an 
action before the Supreme Court.41 The average cost of disbursements (including barristers' fees) was over 
$2000 in a District Court case and more than $13 000 in a Supreme Court matter.42 

3.9 By comparison the fees levied by courts and tribunals for issuing, filing or obtaining court documents are 
low. For example, the Federal Court charges $300 for filing an application and $500 for setting a matter 
down for hearing. The cost of starting proceedings in intermediate courts like the District Court of South 
Australia is about $200 and in magistrates courts the cost is up to $110 depending on the value of the claim. 

Legal costs as a proportion of the claim 

3.10 There are no clear figures on the relative size of a party's legal costs compared to the amount of the 
claim. It is likely that legal costs as a percentage of the claim will vary widely depending on the types of 
claim and the course of the litigation. As a rough guide 



• anecdotal comments to the Commission suggested that in personal injury and professional indemnity 
insurance litigation, legal costs for disputes not resolved before the hearing average about 30 per cent 
of the damages award 

• confidential information from one insurance company indicated that the average amount of legal costs 
incurred for all claims (whether litigated to judgment or settled) was 17 per cent of total costs 
(including damages paid). 

Implications for costs allocation rules 

3.11 These figures support the comment made in many submissions and consultations that the principal costs 
in any legal dispute are those of a person's own legal advisers.43 It was also commented frequently that this 
factor is usually more important than the risk of an adverse costs order when deciding whether to start or 
continue proceedings.44 This carries several implications. 

• To promote access to justice, costs allocation orders must take into account not only the risk of an 
adverse costs order but also their impact on the ways in which a party's own legal costs are financed. 
For example, the ''loser pays' rule may in some cases be a method of financing a party's own costs.45 

• The party's own costs are likely to be much lower in particular proceedings (such as some tribunal 
proceedings) where legal advice or representation is not necessary or allowed. In those circumstances 
a different general costs rule, such as each party bears his or her own costs, is likely to be more 
appropriate. 

• The costs allocation rules will only help to control the amount of litigation costs (and thereby improve 
access to justice through lower costs) if they help to control the amount of legal advice and 
representation that parties need to conduct the litigation. 

Controlling legal costs 

3.12 Submissions and consultations indicated that the impact of costs allocation rules on controlling costs is 
indirect and generally minimal.46 

3.13 Current costs allocation rules were considered to help control costs in three main ways. They can 

• deter litigation altogether, regardless of the merit of the claim47 

• encourage settlement48 

• very occasionally, sanction a party's legal representatives for unnecessary delay or failure to comply 
with directions.49 

3.14 The most effective way of controlling costs is to narrow the issues in dispute and to limit the evidence 
required. In many jurisdictions this is treated as an objective of case management. 
3.15 Case management systems have been introduced in most Australian courts and tribunals. While details 
of the systems vary between jurisdictions, case flow management and differential case management (DCM) 
schemes are in most cases intended to 

• increase early settlement of matters by requiring greater disclosure of each party's case earlier in the 
litigation process 

• bring those cases that cannot settle to trial in the shortest possible time 

• reduce the length and complexity of trials by narrowing the issues in dispute 



• reduce the costs of litigation by reducing delays, avoiding the need for multiple appearances in court 
because of adjournments and, under DCM schemes, by ensuring less complex cases are managed in a 
way that will avoid unnecessary procedures. 

3.16 Generally, submissions considered case management to be an essential component of an effective 
judicial system.50 However, there has been some disagreement in relation to whether case management 
actually reduces the costs of litigation.51 Some submissions commented that it increases the costs by 
requiring lawyers to attend court more often and by requiring most of the preparation of a case to be done at 
the beginning of litigation, before it is known whether it will go to trial.52 

Other costs 

3.17 There are some other litigation costs that also need to be considered. Parties bear the cost of having to 
use their own time and resources to instruct lawyers, receive advice, attend court and so on. For example, to 
attend court an individual may have to take leave from his or her work or make arrangements for child care. 
A company director or employee responsible for legal proceedings involving the company may have less 
time to deal with other company business. These costs can be especially significant for unrepresented parties 
who must also undertake the tasks that would otherwise be performed by a lawyer.53 None of these costs are 
recoverable under current costs allocation rules. 

Who pays for litigation? 

A wide range of sources of finance 

3.18 The reality of who actually pays the costs of litigation in courts or tribunals is more complex than is 
implied by the current costs rules, and in particular by the 'loser pays' rule. Litigation is not financed only by 
plaintiffs or defendants. In practice litigation may effectively be financed in whole or part though a number 
of other sources, many of which rely on or assume the existence of the current costs allocation rules. 

3.19 The principal sources of finance, aside from the parties' own resources, are insurance, speculative or 
contingency fee arrangements and legal aid. Tax deductions also have a significant role in spreading the 
costs of litigation. 

Insurance 

3.20 Insurance companies are major participants in litigation, particularly in personal injury cases.54 In broad 
terms about 50 per cent of District and Supreme Court civil litigation in New South Wales relates to personal 
injury or property damage claims. A similar pattern is evident in other States and Territories. 

3.21 In a high proportion of these cases the defendant is insured and the dispute concerns the amount of 
damages rather than liability. It is therefore common for courts to order the defendant to pay the plaintiff's 
costs pursuant to the costs indemnity rule. Those costs are then paid by the defendant's insurance company in 
accordance with the insurance policy. 

Speculative and contingency fees 

3.22 Speculative and contingency fee arrangements arise where a litigant and his or her lawyer agree that the 
lawyer will receive no remuneration for the work he or she performs unless the litigation is successful.55 
These arrangements do not relieve the litigant from the risk of an adverse costs order if the litigation is 
unsuccessful. 

3.23 Anecdotal evidence to the Commission indicated that speculative and contingency fee arrangements are 
commonly used by plaintiff's lawyers in personal injury cases throughout Australia. They are also used, 
although less frequently, for other claims for damages. Occasionally they are used where non-monetary relief 
such as a declaration or injunction is sought. 



3.24 In these arrangements the lawyer is effectively financing his or her client's own litigation costs. The 
lawyer bears those costs if the action is unsuccessful and recovers them out of the damages award or costs 
order in favour of his or her client if the action succeeds. 

3.25 Speculative and contingency fees are likely to continue as a significant element in the financing of 
litigation. Most Australian jurisdictions permit some form of speculative or contingency fees. The federal 
Government is considering the introduction of contingency fee arrangements in federal matters in those 
States and Territories where such arrangements are not currently permitted.56 The federal Government will 
also provide funding of $10.5 million to establish a national disbursements assistance fund to meet up-front 
costs of litigation where the lawyers are acting on a contingency or no fee basis.57 

Legal aid 

3.26 The legal aid commissions in each State and Territory provide assistance to litigants who satisfy the 
relevant means and merit tests and who have a type of matter for which aid is granted. 

3.27 Legal aid assists a substantial number of individual litigants, mainly in criminal and family disputes. In 
1993-94 the commissions provided over $240 million in assistance.58 In some cases a commission may also 
pay all or part of the costs awarded against an assisted litigant.59 

3.28 Most legal aid commissions require an assisted party to make a financial contribution to the cost of the 
litigation and in some cases to repay all or part of the grant. In 1993-94 over $23 million was recovered in 
this way.60 

Contingency legal aid funds 

3.29 Contingency legal aid (or assistance) funds (CLAFs) are self-funding schemes designed to pay the legal 
fees and disbursements of eligible clients in civil litigation.61 If the litigation is successful the CLAF obtains 
any costs awarded to the assisted litigant and a fund fee.62 If the litigation fails then the CLAF does not 
recover anything and the assisted party will usually be liable for the successful party's costs. 

3.30 CLAFs tend to limit their assistance to civil cases where the assisted party is seeking to recover a 
monetary or property award. CLAFs now operate in a number of States and Territories.63 

Other government assistance 

3.31 The Commonwealth provides financial assistance to eligible persons through a number of statutory and 
non-statutory schemes. For example, assistance may be given under the War Crimes Act 1945 (Cth),64 
Administrative Appeals Tribunal Act 1975 (Cth),65 Trade Practices Act 1974 (Cth)66 and the Public Interest 
and Test Case Scheme.67 Similar assistance is available under schemes operating in some States and 
Territories.68 In addition, statutory bodies such as the Australian Securities Commission (ASC) may bring 
proceedings on behalf of a party for breaches of certain regulatory schemes.69 

Other types of financing 

3.32 Litigation may also be financed through a number of other arrangements. 

• Legal expenses insurance (LEI) schemes are designed to provide insurance cover, upon the payment 
of a premium, for the cost of specified legal services. These policies usually cover services such as 
representation in minor criminal, consumer and motor vehicle matters, mediation in family law 
matters and provision of alternative dispute resolution processes where applicable. Most policies also 
provide a 24 hour telephone advice service. LEI policies may be offered to groups or individuals or 
take the form of add-on benefits to existing insurance policies.70 

• Pro bono legal work is free legal work undertaken by barristers and solicitors in various States and 
Territories individually and as part of formal pro bono schemes operated by law societies or bar 
associations.71 For example, in 1993-94 the members of the WA Law Society provided legal 
assistance to 134 applicants.72 



• Various employee and employer organisations support litigation by their members.73 For example, in 
1993-94 trade unions brought 210 unlawful termination of employment claims in the Industrial 
Relations Court of Australia.74 

• Some organisations fund or provide other resources for public interest or test cases.75 The opportunity 
to recover costs through the costs indemnity rule often encourages such assistance. 

Tax deductibility 

A significant factor 

3.33 Businesses are major users of the court system. Legal expenses incurred on revenue account in carrying 
on the business are generally tax deductible. No precise figures are available on the level of legal costs 
claimed as a tax deduction each year. However, based on recent surveys, a rough guesstimate is that $700 
million may be claimed as deductions from assessable income for legal costs incurred in litigation by 
businesses each year.76 At a 36 per cent tax rate this represents a loss of taxation revenue of approximately 
$250 million. 

The perception of injustice 

3.34 During the consultations it was clear that many people saw the tax deductions available to business 
litigants as an unfair advantage.77 Some people thought that it was anomalous that significant tax deductions 
could be made available to business litigants for legal expenses without any assessment of the merit of the 
case or the reasonableness of the expense while by contrast government support through legal aid was 
subject to strict merit tests and control over legal expenditure. 

3.35 Others considered that tax deductibility reduced the deterrent effect of the costs indemnity rule on 
business litigants and encouraged excessive expenditure, thus making the litigation in relative terms much 
riskier for opponents who cannot claim their legal expenses as tax deductions. 

3.36 In the comments made to the Commission these effects and the sense of inequality and injustice were 
seen as interrelated. 

Commercial litigants have an advantage. They can afford to engage more readily in litigation and prolong it. They 
can afford to hire more expensive representation. Tax deductibility for litigation costs should be abolished and the 
savings to consolidated revenue transferred to legal aid funding.78 

AFCO considers that tax deductibility of legal expenses for business is a major contributor to excessive legal costs. It 
is inherently inequitable because it is not available to individual consumers.79 

The business litigant who can claim a tax deduction has not had to bear the full cost of litigating. Why is it that the 
business litigant is given this special right and not the ordinary person, particularly the disadvantaged litigant?80 

3.37 These perceptions are important in their own right because they affect the litigant's assessment of the 
amount the litigation might cost and therefore whether he or she can afford it. The costs factor will weigh 
more heavily on the litigant unless, for example, he or she is satisfied that costs will be controlled or capped 
at an affordable maximum. If these perceptions are also objectively accurate they raise broader questions as 
to whether it is appropriate to provide this kind of financial support to business litigation. 

Special considerations 

3.38 Tax deductions are different in nature from other factors contributing to the financing of litigation. This 
needs to be taken into account. 

• Unlike legal aid, they are not a government outlay. They represent a reduction in the amount of tax 
payable, not a payment to a litigant. 

• They are only available to the extent that the litigant has assessable income from which they can be 
deducted. 



• They are effectively only available after the legal expense has been paid. 

• They are designed to meet the economic and other objectives of the tax system. Any effect they have 
on litigation is therefore indirect. Any reforms concerned with this indirect effect should be structured 
so that they do not undermine the objectives of the tax system. 

3.39 Some submissions also commented that, notwithstanding perceptions, there is in fact no injustice when 
one party is able to claim its legal costs as a tax deduction but the other party is not.81 It was submitted that in 
practice business litigants do not take tax deductibility into account when deciding whether to start or pursue 
litigation.82 It was also submitted that dispute resolution is an inevitable and essential part of running a 
business and therefore it is appropriate for the tax system to recognise this.83 

The Commission's view 

3.40 In the Commission's view it is appropriate for courts and tribunals to take the tax deductibility of legal 
costs into account when determining whether a party has sufficient resources to present his or her case or to 
negotiate a fair settlement and when determining whether any adjustment should be made to the general 
costs allocation rule applying to the case. Tax deductions form part of the financial context for the payment 
of costs and are therefore relevant in that respect. 

3.41 Any adjustments that may be required as a result of a party being able to claim all or part of his or her 
costs as a tax deduction can be effected through the costs allocation orders made by the court or tribunal. It is 
not necessary for changes to be made to the availability of the tax deduction in any particular case. 

3.42 The impact of the tax system on litigation should be examined further. Inquiries of the Australian 
Taxation Office (ATO) indicate that data is not currently collected on the aggregate amount of tax 
deductions claimed each year for legal expenses or, more particularly, for litigation expenses. The 
Commission considers that data of this kind should be collected either by the ATO or the Australian Bureau 
of Statistics (ABS). 

Who uses courts and tribunals 

Introduction 

3.43 A picture of who uses courts and tribunals is useful in two ways. It is a guide to who is currently getting 
access. It also indicates who is affected by the costs allocation rules. 

3.44 Few courts and tribunals collect data on the types of litigants who conduct litigation before them. 
However, it is possible to obtain a broad picture of litigants by looking at the types of matters being litigated. 

Federal jurisdictions 

3.45 At a federal level the pattern of cases suggests a marked difference between the types of litigants using 
each court and tribunal. 

• The Federal Court deals primarily with commercial, bankruptcy and administrative cases. Overall in 
1993-94 it dealt with 22 261 matters.84 

― In the General Division about 55 per cent of cases involve at least one party that is a commercial 
or business entity pursuing a corporations law or trade practices matter. Over 10 per cent of 
matters in the General Division involve government organisations responding to an 
administrative law matter.85 

― Bankruptcy cases have a different character because the bankrupt will rarely be able to pay any 
adverse costs order. Of the 14 166 bankruptcies before the Federal Court in 1993-94, 30 per 
cent concerned individuals in business activities and 70 per cent concerned individuals in non-



business activities.86 Almost half of all bankruptcies involved persons not in any remunerative 
employment including pensioners and persons engaged in home duties. 

• In 1993-94 the Family Court opened 54 496 files,87 nearly all of which involved individuals. The 
litigants in this jurisdiction generally have different financial resources from business and government 
entities litigating in the Federal Court. 

• In the Industrial Relations Court of Australia (IRC) most actions are brought by individuals against 
their employer.88 In 1994-95 the IRC finalised 7943 matters.89 

• Most matters before the Administrative Appeals Tribunal (AAT) involve a government department 
and an individual. In 1993-94 the AAT finalised 6019 applications.90 

State and Territory courts 

3.46 The pattern of civil cases in State and Territory courts shows a significant emphasis on personal injury 
cases involving insurance companies. 

3.47 Over half the cases dealt with by intermediate courts, such as the District Court of New South Wales 
and the Victorian County Court, involve natural persons pursuing personal injury claims.91 Between 10 and 
20 per cent of cases before State and Territory Supreme Courts involve at least one party that is a 
commercial body or business entity in a commercial dispute.92 

3.48 An examination of the personal injury cases before the New South Wales Supreme Court Common Law 
Division during its 1992 Special Sittings provided a 'snapshot' of users as at December 1991. All plaintiffs 
were natural persons and most commonly were male, aged between 25 and 45 and earned between $20 000 
to $30 000 per annum. Nearly all defendants were, or were funded by, businesses, government organisations 
or insurance companies.93 

Conclusion 

3.49 While it is not possible to obtain a complete picture of who uses courts and tribunals, these figures give 
some indication of who presently has access to them. It appears that 

• individuals have access to the courts primarily for claims relating to personal injury, disputes with 
government, employment disputes and family law 

• businesses are the biggest user of the Federal Court and insurance companies are a significant user of 
state and territory courts. 

3.50 The pattern of cases also suggests that different courts and tribunals have quite a different mix of 
litigants. The costs allocation rules therefore need to be considered and developed separately for each 
jurisdiction. 

Who does not use courts and tribunals 

Introduction 

3.51 The Commission also sought information on who does not use courts and tribunals and why, so that the 
impact of the costs rules as a deterrent could be analysed. Comprehensive information on this issue is not 
available and the research to date does not present a clear analysis. Anecdotal evidence suggests that costs 
are a significant factor in decisions to start or continue litigation, at least in some situations. However, 
studies by the Motor Accident Authority and the ABS suggest that there are many factors that determine 
whether a party will treat an event as needing a legal solution. They also suggest that, at least at the stage of 
deciding whether or not to seek legal advice or make a legal claim, costs are not important. 

3.52 The anecdotal evidence and studies are briefly outlined below. 



Legal aid 

3.53 A significant number of applications for legal assistance are refused each year on the bases of merit, 
means tests and failure to meet other policy guidelines. In 1994-95 over 38 000 legal aid applications were 
refused.94 In addition, anecdotal evidence suggests that a significant number of people do not apply for legal 
assistance because of the stringent means tests applied by legal aid commissions. 

Motor accident compensation 

3.54 A survey of people treated for road accident injuries at Westmead Hospital New South Wales during 
1990-91 examined the reasons why victims did not make third party compensation claims.95 Over 40 per cent 
of the injured persons had not sought compensation through the courts. The survey found that generally the 
reasons for not making a claim were based on informed decisions as to the extent of injuries, the likelihood 
of success, litigation being seen as too much trouble or not financially worthwhile or other personal reasons. 

Survey by the Australian Bureau of Statistics on the use of legal services 

3.55 In 1990 the ABS conducted a survey on the use of legal services in New South Wales.96 The survey 
attempted to assess the extent of met and unmet legal need and the accessibility of legal services. It dealt 
with a number of selected legal events that included litigious and non-litigious matters.97 The survey 
indicated that 

• 18.8 per cent of the population of New South Wales had been involved in at least one of the selected 
legal events in the year to October 1990. About 9 per cent were involved in a contentious matter such 
as property damage, personal injury or a family dispute. 

• Of the people involved in a legal event, 42.5 per cent did not seek legal advice. In most of these cases 
advice was not sought because the event was not considered to be a legal matter (57.6 per cent) or 
advice was not needed (31.1 per cent). Only 3.2 per cent did not seek advice because it was too costly. 

Particular situations where costs prevent access 

3.56 Anecdotal evidence from the Commission's consultations and submissions indicates that in some 
situations individuals and small businesses have claims with merit but cannot afford to use the court system 
and are not eligible for legal aid.98 In particular, cases involving small claims or non-monetary relief are 
often not pursued.99 

3.57 Other situations where the current costs rules were seen as preventing access or making it difficult for 
parties to negotiate fair settlements included disputes involving 

• professional negligence, especially medical negligence 

• mortgagors defending themselves against action taken by mortgagees 

• liquidators and creditors100 

• environmental challenges101 

• government tenders where the tenderer is a small business 

• debt recovery in small claims courts102 

• employee's termination payments.103 

3.58 These examples indicate that there is a wide range of potential situations in which the costs rules may 
operate unjustly. They also indicate that difficulties can occur regardless of the general costs allocation rule 



that is adopted in the first five examples the 'loser pays' rule applies and in the last two examples the general 
rule is that each party bears his or her own costs. 

Lack of statistical information 

3.59 Throughout this inquiry the Commission noticed that there is a need for better data on the types of 
matters that come before courts and tribunals and on the litigants who use them and on what costs are 
incurred and how they are allocated. Considerable statistical information is currently collected by courts, 
tribunals and other bodies. However, the lack of an overall guiding statistical body or guidelines has led to 
widespread inconsistency in the collection, grouping and reporting of these statistics. This makes it very 
difficult to compare information from different bodies. Further, information on costs awards, characteristics 
of litigants and funding of litigants is rarely collected. Most courts are unable to give figures on the 
proportion of litigants that are individuals or corporations. 

3.60 Statistical information on the work of courts and tribunals is important for efficient case management 
and administration. Data on who uses courts and tribunals, who pays for litigation and why litigation is 
brought will help to develop policies for improving access to courts and tribunals. AJAC expressed similar 
concerns in the AJAC Report.104 

3.61 The Commission agrees with AJAC that a well directed and uniform system for the collection of court 
and tribunal statistics is required to coordinate individual courts and tribunals and to ensure consistency and 
relevance. AJAC recommended that such a venture would best be coordinated jointly by the Australian 
Institute of Judicial Administration (AIJA) and the ABS, with assistance from the Australian Courts 
Departments Management Group.105 The Commission agrees with this view. 

Recommendation 7 - coordinated collection program for court and tribunal statistics 

The Commission supports the recommendation by AJAC that the Australian Institute of Judicial 
Administration and the Australian Bureau of Statistics undertake a statistical collection program 
for Australian courts and tribunals. The collection of these statistics should have two objectives 

• the identification of best practice court procedures for use in the improvement of court 
efficiency and case management 

• the collection of information on the characteristics of litigants to assist policy makers to 
identify access problems suffered by particular groups in the community. 

These statistics should be made publicly available. The Australian Institute of Judicial 
Administration and the Australian Bureau of Statistics should be provided with adequate 
resources to undertake their roles in this program. 

 



4. Civil proceedings 
Introduction 

4.1 In civil proceedings the unsuccessful party will usually be ordered to pay the legal costs of the successful 
party. This rule assists parties to finance their litigation, is a factor in the settlement process and helps 
minimise the potential for damages awards to be eroded by the costs of litigation. The rule also deters people 
from pursuing claims and defences. This chapter examines the effects the costs indemnity rule has on 
litigants, courts and the litigation process. It also looks at some alternatives to the rule. The Commission 
concludes that the costs indemnity rule should be retained in civil proceedings subject to certain exceptions. 
A summary of the main costs allocation rules recommended for civil proceedings is set out in table 4.1. 

Current costs allocation rules 

4.2 All courts have the power to award costs in civil proceedings at their discretion.106 The discretion is 
absolute except that it must be exercised judicially, and not capriciously or arbitrarily, and it cannot be 
exercised on grounds unconnected with the litigation.107 However, the courts have developed guidelines on 
the way in which the discretion is to be exercised. Ordinarily, costs will be awarded to the successful party to 
proceedings unless there are special circumstances justifying some other order.108 This means that the 
unsuccessful party must pay the legal costs of the successful party.109 This rule is known as the costs 
indemnity rule. The courts have identified a number of circumstances where other orders may be 
appropriate.110 The exercise of the discretion is also guided by a number of rules in each court.111 6 

Table 4.1 

Summary of the main costs allocation rules recommended for civil proceedings 

In civil proceedings — costs follow the event 

• I pay my costs and your reasonable costs if I lose. 

• You pay your costs and my reasonable costs if I win. 

• However, if 

— the litigation is a public interest case 
— one of us is unable to present his or her case properly or to negotiate a fair 

settlement because of the risk of an adverse costs order 

then some other order may be made as to the shifting of costs or to the amount of costs 
that may be recovered. 

• Notwithstanding any other orders as to costs 

— I pay any costs incurred by another party as a result of my unmeritorious claims or 
defences or of any abuse by me of the court or tribunal process. 

— I can recover any costs I incur as a result of another party's unmeritorious claims or 
defences or abuse of the court or tribunal process. 

— Our ability to recover costs from each other (if any) may be limited by the 
imposition of costs caps and settlement rules. 

 



 
 
4.3 The costs indemnity rule is also the basic costs allocation rule for civil proceedings in the United 
Kingdom, Canada, Japan and most European countries. The principal exception is the United States where 
the general rule is that each party must pay his or her own costs except where the litigation is vexatious or an 
abuse of process. Overseas costs allocation rules are discussed in appendix D. 

The objectives of the costs indemnity rule 

4.4 The objectives of the costs indemnity rule have not been clearly defined. The discretion to order an 
unsuccessful party to proceedings to pay the successful party's costs evolved in the equity jurisdiction, 
apparently in response to the concern that a person should not suffer loss as a result of having to assert or 
defend his or her rights.112 Over the years, other reasons for the costs indemnity rule have been identified by 
the courts and by others involved with the legal system. 

4.5 The most common reasons given for the rule are that it 

• compensates successful litigants for at least some of the costs they incur in litigating 

• allows people without means to litigate 

• deters vexatious or frivolous or other unmeritorious claims or defences 

• encourages settlement of disputes by adding to the amount at stake in the litigation 

• deters delay and misconduct by making the responsible party pay for the costs his or her opponent 
incurs as a result of that delay or misconduct. 

Effects of the costs indemnity rule 

Introduction 

4.6 To help determine what, if any, changes are necessary to the costs indemnity rule the Commission 
examined the effects it has on litigants and on the litigation process. In particular, the Commission was 
interested to determine the extent to which the rule achieves its objectives. The Commission's findings are 
discussed in the following sections. 

Compensating successful litigants 

4.7 The costs indemnity rule compensates successful plaintiffs and defendants for the costs of litigating by 
allowing them to recover at least a proportion of their costs from the unsuccessful party. The rationale is 
fairness. It is argued that it is unfair for a party to be out of pocket as a result of pursuing a valid claim or 
defending an unjustified suit.113 



4.8 As the costs that may be recovered under the rule are limited to legal costs determined in accordance 
with certain rules, the full cost of litigating is rarely recovered by the successful party.114 However, most 
submissions to the Commission considered the rule to be fair notwithstanding that the indemnity is only 
partial.115 

Financing litigation 

4.9 The costs indemnity rule is widely recognised as one mechanism for financing litigation.116 It plays an 
important role in facilitating cases being taken on a speculative fee or contingency fee basis, especially 
where it is certain that the other party has the resources to meet any costs orders (such as insurers, large 
corporations, banks and government). However, the effectiveness of the rule as a means of facilitating 
litigation varies according to the type of case and the circumstances of the litigant. For example, it will 
provide less assistance in cases where the outcome is uncertain and the litigant is risk averse. The rule is also 
of less assistance in proceedings which do not involve a monetary award as the costs that may be recovered 
are usually insufficient to meet the reasonable costs of the litigation.117 

4.10 The Commission was given examples of litigants who would not have been able to pursue their legal 
rights but for the rule.118 It also received examples of litigants who suffered hardship as a result of not being 
able to recover costs even though successful.119 

4.11 By helping to finance litigation the rule helps reduce the demand for legal aid and other assistance 
schemes.120 The rule allows legal aid commissions and similar assistance schemes to recover all or part of 
their grants when the assisted party is successful.121 For example, in 1993-94 legal aid commissions 
recovered almost $10.5 million in this way.122 

Deterring unmeritorious claims and defences 

4.12 It is not possible to measure accurately the extent to which the costs indemnity rule deters claims and 
defences that may be frivolous, vexatious or without merit. Although it seems that the rule deters a 
proportion of these claims and defences,123 it also appears that people who wish to pursue these claims or 
defences will often not be deterred by the risk of an adverse costs order.124 

4.13 The risk of an adverse costs order seems to the Commission to be an inefficient mechanism for filtering 
frivolous, vexatious or unmeritorious claims and defences. Deterring unmeritorious claims and defences is 
more appropriately addressed by case management and other procedural controls designed to identify and 
deal with such claims and defences at an early stage of proceedings.125 

Deterring meritorious claims and defences 

4.14 It is not possible to determine accurately whether and to what extent the costs indemnity rule deters 
people with meritorious claims or defences from pursuing them. However, it appears that the risk of an 
adverse costs order can deter or help to deter claims or defences that should properly be pursued, especially 
where a party is risk averse.126 Submissions to the Commission indicate that the rule is most likely to deter 

• people who may suffer substantial hardship, such as the loss of their home, car or livelihood, if 
required to pay the other party's costs,127 and 

• people or organisations involved in public interest litigation who have little or no personal interest in 
the matter.128 

The impact of the costs indemnity rule on these types of litigant is examined in more detail in chapters 12 
and 13. 

Encouraging settlement 

4.15 The cost indemnity rule can contribute to the settlement of a dispute but is rarely the determining 
factor.129 The key to achieving settlement seems to be disclosure of all relevant information by each party, 



identification of the issues in dispute and realistic assessment of the strengths of each party's case. In many 
cases this does not occur until the matter is actually before the court or tribunal. 

4.16 The anecdotal evidence as to the uncertain impact of the costs indemnity rule on settlement is consistent 
with the conclusions of various economic studies. A number of economic analyses have compared the 
impact on settlement of the costs indemnity rule with that of the rule that each party bear his or her own costs 
(the American rule).130 The studies indicate that settlement is less likely under the costs indemnity rule than 
under the American rule if the parties are risk neutral and optimistic of success. This is because the 
settlement range (being the overlap, if any, between the maximum amount a defendant is willing to pay to 
settle the dispute and the minimum amount a plaintiff will accept) is smaller under the cost indemnity rule 
than under the American rule.131 However, the depressing effect of the costs indemnity rule on the settlement 
rate is offset by 

• any risk aversion of the parties (in which case settlement is more likely under the costs indemnity rule 
than under the American rule because the costs of failure are higher) 

• the costs indemnity rule encouraging greater convergence of the parties' estimates of the possible 
outcome (this is because the cost to a party of exaggerating the probability of prevailing is greater 
under the costs indemnity rule). 

There is no agreement in the studies to date on whether the net settlement rate is higher or lower under the 
costs indemnity rule than under the American rule. 

4.17 The relationship between costs rules and settlement is examined further in chapter 11. 

Influencing the use of alternative dispute resolution 

4.18 Submissions to the Commission indicate that the risk of an adverse costs order is not a significant factor 
when a party is deciding whether to use alternative dispute resolution (ADR).132 Parties generally use ADR 
because it is quicker, cheaper (particularly in terms of each party's own legal costs) and less formal than 
using a court. The relationship between costs rules and ADR is examined in chapter 11. 

Increasing the cost of litigation 

4.19 The Commission considered a number of economic analyses of the costs rules. Most of these found that 
the total cost of litigation to the parties is expected to be higher under the costs indemnity rule than under a 
rule that each party bears his or her own costs.133 The costs indemnity rule encourages more expenditure per 
law suit because it raises the effective stakes of the litigation134 and lowers the expected marginal cost of 
legal services.135 

Encouraging the efficient and economic conduct of litigation 

4.20 It seems that by itself the costs indemnity rule is not an effective mechanism for discouraging parties 
from using expensive and, in some cases, unnecessary procedures. The rule may even encourage the use of 
such procedures. The manner in which litigation is conducted and the associated costs may be controlled 
more effectively by courts and tribunals through case management and other mechanisms. To encourage 
compliance with their rules and directions the courts should have specific powers to award costs against a 
party who fails to comply with its rules, directions and orders.136 

Some litigants affected less than others 

4.21 The costs indemnity rule seems to have less impact on those who have sufficient resources to litigate 
(who tend to make litigation decisions on the basis of their own costs) and those with 'nothing to lose'. 



Alternatives to the costs indemnity rule 

Introduction 

4.22 In IP 13 the Commission identified, and invited comments on a range of costs allocation rules that 
might replace, at least in some types of civil litigation, the rule that costs follow the event.137 This section 
looks at some of these rules and the responses to them. 

Parties bear their own costs 

4.23 Under this approach each party to the litigation would bear his or her own costs subject to certain 
exceptions (sometimes called the 'user pays' rule).138 For example, the costs allocation rules could specify 
that each party will bear his or her own costs except where 

• the claim or defence was instituted or continued vexatiously or without reasonable cause 

• the court orders a party to pay the costs incurred by the other party as a result of any unreasonable act 
or omission in the conduct of the litigation. 

4.24 This approach allows each party to determine the scale of its representation and to negotiate fees 
without that decision having ramifications for the other party. It also discourages parties from unnecessary 
expenditure as there is no possibility of passing that burden over to the other party. The exceptions provide a 
safeguard against costs incurred as a result of the claim or defence being vexatious or without reasonable 
cause and of the other party's failure to conduct the matter in accordance with the court's rules and directions. 

4.25 However, the user pays rule does have a number of disadvantages. 

• It does not provide any assistance to a party who cannot pursue a valid claim or defence because the 
party cannot pay for his or her own costs. Any assistance to cover those costs would need to be 
provided externally (for example, from legal aid) or, in cases where damages are being sought, under a 
contingency fee arrangement where the costs are paid from the award. 

• The ability of legal assistance schemes to recover funds which can be used to assist other eligible 
litigants would be reduced. 

• It may weaken the position of poorer litigants where the other party is able to finance prolonged 
litigation.139 

• Any deterrent effect that the risk of an adverse costs order may have on unmeritorious claims or 
defences would be weakened. Some commentators argue that the introduction of the user pays rule 
combined with an increase in availability of contingency fee arrangements will lead to Australia 
becoming a highly litigious society, suggesting that this has been the experience in the United 
States.140 

Only a few responses to IP 13 and DRP 1 supported a user pays rule in civil actions.141 

One-way costs shifting 

4.26 Under one-way costs shifting only one party (usually the plaintiff) is able to recover his or her costs if 
successful.142 If the other party is successful than each party bears his or her own costs. One-way costs 
shifting is intended to encourage litigation by removing the risk to a party of an adverse costs order while 
still allowing him or her to claim costs if successful. It can be used to 

• promote particular types of litigation such as environmental, consumer protection and other matters 
where there is a public interest in maximising private enforcement of the relevant laws143 



• assist specific types of party in certain types of litigation, such as a party seeking the review of a 
government decision.144 

A one-way costs shifting rule is usually subject to the court having power to order any party to pay the costs 
incurred by the other party as a result of the claim or defence being vexatious or without reasonable cause 
and of the party's failure to conduct the matter in accordance with the court's rules and directions 

4.27 While some responses to IP 13 supported the use of one-way costs shifting in certain types of litigation 
(particularly public interest cases),145 most submissions opposed such a rule.146 Many responses considered it 
inequitable to have a general rule providing for one party to be deprived of an entitlement to claim costs 
while remaining liable to pay costs if the other party succeeds.147 One-way costs shifting also means that the 
party who is unable to recover costs may be unable to pursue a valid claim or defence if the party cannot 
afford his or her own costs.148 It is undesirable for costs allocation rules to be based on whether a party is a 
plaintiff or defendant as there are many disputes, particularly those arising from a breach of contract, where 
either party may initiate proceedings. 

Costs as part of the damages award 

4.28 Another form of one-way costs shifting is for a plaintiff's legal costs to be regarded as a direct result of 
the injury or wrong that led to the litigation.149 Litigation costs would therefore be part of the damages 
suffered by the plaintiff. The award of damages would include a component as compensation for these costs. 
This means that a successful plaintiff would receive his or her costs but a successful defendant would not. 
The court would have a discretion to award costs to a successful defendant where the litigation was 
vexatious. This approach could only apply to proceedings where a plaintiff is seeking damages and could not 
be used where the plaintiff is seeking an injunction or other non-monetary relief. 

4.29 Most submissions to IP 13 opposed this approach.150 In addition to sharing the same problems as those 
of other one-way costs shifting rules,151 a number of responses considered it undesirable to base the costs 
rules on the type of relief sought.152 Such an approach could discourage claims for non-monetary relief in 
cases where that is the most appropriate solution to the dispute. Including costs as part of the damages award 
may also mean that costs will be discounted where there has been contributory negligence or a failure to 
mitigate.153 

The Commission's conclusions 

A general rule that costs follow the event 

4.30 The Commission considers that the appropriate starting point for costs allocation rules in civil 
proceedings is that the unsuccessful party should pay the successful party's legal costs. The principal reason 
for retaining this rule is the contribution it makes to the financing of meritorious litigation. This contribution 
will be enhanced if the amount of costs that may be recovered is the reasonable costs of the work reasonably 
required for the litigation.154 The responses to IP 13 and DRP 1 indicate widespread support for the rule that 
costs follow the event being retained as the starting point for costs allocation in civil proceedings.155 

4.31 The presumption that costs follow the event has the advantage of 

• assisting parties to finance their litigation, particularly by facilitating the use of speculative and 
contingency fee arrangements 

• allowing legal aid commissions, contingency legal aid funds and other assistance schemes to recover 
the grants made to assisted parties who are successful 

• being a factor in the settlement process 

• helping minimise the potential for damages awards to be eroded by the costs of litigation. 



These contributions to the litigation process override the possible adverse effect and significance of the 
incentive to spend more on litigation that is inherent within the loser pays rule. The effect of that incentive is 
better controlled by court procedures. 

4.32 Where a number of distinct claims or defences are joined in one action there is more than one 'event'. In 
this type of case the 'event' will go the plaintiff's way on each claim that succeeds and the defendant's way on 
each claim that fails. This means a plaintiff will be entitled to costs for each distinct claim on which he or she 
succeeds and will be liable for costs for each claim that fails. 

Exceptions to the general rule 

4.33 The Commission considers that the general rule must be subject to certain safeguards. In particular, the 
rule must recognise the need for costs orders which reinforce the court or tribunal's control of the 
proceedings and the need to counter any deterrent effect it may have on public interest cases and cases 
involving people who have meritorious claims or defences but limited resources. 

4.34 In DRP 1 the Commission proposed a number of exceptions to the general rule. 

• Disciplinary and case management costs orders. These orders assist a court to control the conduct 
and cost of the proceedings by helping it to enforce procedural rules and directions, cap costs and 
encourage the parties to fully consider settlement.156 

• Material adverse effect on a party's ability to litigate or negotiate. 4.35 Courts should have the power 
to make alternative costs orders, such as a cap on the costs payable, when they are satisfied that a 
party's ability to present his or her case properly or to negotiate a fair settlement will be materially and 
adversely affected if he or she is required to pay the other party's costs.157 

• Public interest costs orders. These orders recognise the potential benefit to government, industry and 
the community of public interest litigation and test cases that will clarify and develop the law or 
resolve important factual matters.158 

The responses to these proposals are discussed in chapters 11, 12 and 13 respectively. 

Certainty 

4.35 At present costs are awarded at the discretion of the court. However, this discretion is rarely exercised 
and in most cases costs will follow the event except where specific case law or rules of court provide 
otherwise. The grounds for varying the usual order are not well developed. This leads to uncertainty in the 
application of the law and legal advisers are reluctant to advise firmly on what costs order will be made. The 
Commission therefore recommends that costs orders be made in terms of a specific rule subject to specific 
exceptions. This will encourage predictability and certainty as to how costs will be allocated. 

Recommendation 8 — the costs rules for civil proceedings 

In civil proceedings, costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 

• the court determining that the risk of having to pay the other party's costs if unsuccessful 
will materially and adversely affect the ability of a party to 

— present his or her case properly or 
— negotiate a fair settlement 

• the rules relating to public interest costs orders. 
 



Small claims tribunals and courts 

4.36 Each State and Territory has established a consumer claims tribunal or small claims court to deal with 
small civil claims.159 The tribunals and courts can deal with issues concerning goods and services to the 
value of $5000, except in New South Wales where the Consumer Claims Tribunal has a monetary 
jurisdiction of $10 000 for consumer matters.160 Their main features are an emphasis on conciliation or 
settlement of disputes, informal hearings where technical rules of evidence do not apply, limited rights to 
legal representation and limited rights of appeal from decisions of the tribunal or court. These tribunals and 
small claims courts have no, or only limited, power to order one party to pay the costs of the other party to 
the dispute.161 

4.37 There is less need in these tribunals and courts to provide the mechanism of costs awards to finance 
meritorious claims and defences. Introducing the general rule that costs follow the event could be 
counterproductive, leading to an inappropriate increase in legal representation and formality. The 
Commission therefore considers that each party should continue to bear his or her own costs in proceedings 
before a small claims court or tribunal. 

Costs and amicus curiae, intervenors and other third parties 

4.38 The costs allocation rules relating to amicus curiae (friend of the court), intervenors and other third 
parties are discussed in chapter 16. 

Appeals 

The current situation 

4.39 The costs of an appeal in civil proceedings are at the discretion of the appellate court. The appellate 
court may also make orders for the costs of and incidental to the proceedings giving rise to the appeal. 
Ordinarily, the unsuccessful party will be ordered to pay the successful party's costs of the appeal and of the 
earlier proceedings in the absence of circumstances justifying some other order. Where the appeal succeeds 
on a ground not raised at first instance the successful appellant will ordinarily not be awarded costs of the 
appeal although the court may allow him or her part of the costs of the original proceedings.162 

The Commission's view 

4.40 There was general support for the principle that the costs allocation rules for appeals should be the same 
as those applying to the proceedings giving rise to the appeal.163 However, a number of responses to DRP 1 
noted that their concerns about the proposed exceptions to the rule that costs follow the event in the initial 
proceedings also apply to appeals.164 

4.41 The Commission recommends that appeals in civil proceedings should be subject to the same costs 
allocation rules as those applying to the proceedings giving rise to the appeal with an additional power to 
deal with the situation where the appeal succeeds on a ground not raised at first instance which could and 
should have been raised at that time. It is not appropriate for a party to incur costs in an appeal as a result of 
the other party's failure to raise all the matters relevant to the litigation at the first instance. 



Recommendation 9 — the general costs rules for appeals in civil proceedings 

In appeals in civil proceedings costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 
• the court determining that the risk of having to pay the other party's costs if unsuccessful 

will materially and adversely affect the ability of a party to 

— present his or her case properly or 
— negotiate a fair settlement 

• the rules relating to public interest costs orders 
• the appeal succeeding on a ground not raised at first instance which could and should 

have been raised at that time. 

Recommendation 10 — orders the court may make if appeal succeeds on ground 
not previously raised 

If a court finds that the appeal in civil proceedings succeeded on a ground not raised at first 
instance that could and should have been raised, the court may make such orders as to the costs 
of the appeal as it considers just. The orders the court may make include an order that 

• each party bear his or her own costs of the appeal 
• the unsuccessful party only pay the successful party's costs of the appeal up to a cap set 

by the court. 

An order under this provision will be subject to the court's powers to make disciplinary and case 
management costs orders and other costs orders where it is satisfied that the risk of having to 
pay the other party's costs if unsuccessful will materially and adversely affect the ability of a 
party to properly present his or her case or to negotiate a fair settlement. 

 
Appeals assistance funds 

4.42 The Commission supports the use of appeals assistance funds to indemnify unsuccessful respondents for 
all or part of the costs of the appeal. These funds are discussed in chapter 18. 



5. Administrative law proceedings 
Introduction 

5.1 The administrative actions and decisions of government may be reviewed in a number of ways. They 
may be subject to judicial review by a court, administrative review by a tribunal165 or investigation by an 
ombudsman. The costs rules in administrative law proceedings vary according to the type of review a party 
pursues. This chapter looks at those rules and concludes that the existing costs allocation rules should be 
retained subject to certain exceptions. The main rules recommended for administrative law proceedings are 
set out in Table 5.1. 

Judicial review 

The current rules 

5.2 Administrative decisions and actions of Commonwealth officers and Ministers may be reviewed by the 
High Court166 or by the Federal Court.167 In judicial review proceedings the court determines whether a 
discretionary power allowed by a statute has been validly exercised by the administrative decision maker. In 
practice, most judicial review proceedings involving Commonwealth officers and Ministers are dealt with by 
the Federal Court. The costs in judicial review matters are at the discretion of the court.168 This discretion 
will ordinarily be exercised to order the unsuccessful party to pay the costs of the successful party unless 
there are special circumstances. 

The need for reform 

5.3 The concerns about the costs allocation rules in judicial review proceedings are similar to those in 
relation to civil proceedings generally.169 In particular, although the ability to recover costs if successful can 
assist parties who are able to obtain legal representation on a speculative fee basis, the risk of an adverse 
costs order can deter proceedings by 

• people who may suffer substantial hardship including the loss of their home, car or livelihood if 
required to pay the other party's costs 

• people or organisations involved in public interest litigation who have little or no personal interest in 
the matter. 

Table 5.1 

Summary of the main costs allocation rules recommended for administrative law proceedings 

In judicial review proceedings — costs follow the event 

• I pay my costs and your reasonable costs if I lose. 

• You pay your costs and my reasonable costs if I win. 

• However, if 

— the litigation is a public interest case 
— one of us is unable to present his or her case properly or to negotiate a fair 

settlement because of the risk of an adverse costs order 

then some other order may be made as to the shifting of costs or to the amount of costs that may 
be recovered. 



• Notwithstanding any other orders as to costs 

— I pay any costs incurred by another party as a result of my unmeritorious claims or 
defences or of any abuse by me of the court or tribunal process. 

— I can recover any costs I incur as a result of another party's unmeritorious claims or 
defences or abuse of the court or tribunal process. 

— Our ability to recover costs from each other (if any) may be limited by the 
imposition of costs caps and settlement rules. 

In Administrative Appeals Tribunal proceedings — each party bears his or her own costs 

• I pay my costs and I might have to pay all or part of your costs if you are otherwise 
unable to present your case properly or to negotiate a fair settlement. 

• You pay your costs and you might have to pay all or part of my costs if I am otherwise 
unable to present my case properly or to negotiate a fair settlement. 

• Notwithstanding any other orders as to costs 

— I pay any costs incurred by another party as a result of my unmeritorious claims or 
defences or of any abuse by me of the court or tribunal process. 

— I can recover any costs I incur as a result of another party's unmeritorious claims or 
defences or abuse of the court or tribunal process. 

— Our ability to recover costs from each other (if any) may be limited by the 
imposition of costs caps and settlement rules. 

 
Possible reforms 

5.4 The Commission is aware of the arguments for one-way fee shifting in administrative law matters on the 
basis that the review of government decisions leads to better and more accountable government and that this 
is in the public interest and should be encouraged.170 However, while many judicial review proceedings will 
be in the public interest, many will be more concerned with the individual circumstances of the applicant or 
involve commercial interests. 

The Commission's view 

5.5 The Commission does not favour a rigid scheme of one-way fee shifting. It prefers the proposed costs 
allocation rules for civil proceedings which preserve many of the desirable features of the costs indemnity 
rule while ensuring that those who wish to bring public interest cases or who are affected by the risk of an 
adverse costs order are not impeded from litigating. This approach was supported by the responses to DRP 
1.171 

Recommendation 11 — Costs rules for judicial review proceedings 

In judicial review proceedings, costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 
• the court determining that the risk of having to pay the other party's costs if unsuccessful 

will materially and adversely affect the ability of a party to 
— present his or her case properly or 
— negotiate a fair settlement 

• the rules relating to public interest costs orders. 
 



Review by the Administrative Appeals Tribunal 

The current rules 

5.6 Many administrative decisions by federal agencies may be subject to merits review by the AAT whereby 
it 'steps into the shoes' of the decision maker and may exercise the powers available by law to him or her. 
The AAT does not have a general power to award costs. This means each party bears his or her own costs. 
However, in some types of matters the AAT may award costs against the government decision-maker if the 
applicant is successful.172 The AAT may also award costs to a successful claimant in compensation 
matters.173 

No general power to award costs 

5.7 The Commission considers that the general costs allocation rule in proceedings before the AAT should 
continue to be that each party bear his or her own costs. There is widespread support for this approach.174 

5.8 A rule that costs follow the event would be inappropriate for a number of reasons. 

• Proceedings before the AAT are fundamentally different in their nature and purpose from proceedings 
before the courts. The general functions conferred upon the AAT are administrative in character. 
Unlike a court, the AAT may determine what decision should be made in the exercise of an 
administrative discretion in a particular case and adjudicate upon the merits of a decision or the 
propriety of any policy upon which the decision was based. The AAT effectively becomes the 
administrative decision maker but a court may only determine whether a discretionary power allowed 
by a statute has been validly exercised. The role of the AAT as an inherent part of the administrative 
decision making structure could be undermined if access to it is impeded by the risk of an adverse 
costs order. 

• There is a real likelihood that the risk of an adverse costs order would deter many applicants. Most 
applicants to the AAT are individuals seeking the review of a decision concerning income support. In 
1993-94 the AAT received 6009 applications of which 1065concerned employment and retirement 
benefits and 2850 concerned social welfare payments.175 

• As the government is always a party to proceedings before the AAT the risk of an adverse costs order 
is likely to have more affect on the applicant than the respondent agency. 

• The introduction of a general costs shifting rule could lead to greater formality and technicality and 
give agencies an undue financial interest in defending their decisions on review. 

Exceptions to the general rule 

5.9 In DRP1 the Commission proposed the following exceptions to the general rule that each party should 
bear his or her own costs.176 

• Costs allocation pursuant to particular legislation. The current practice of empowering the AAT to 
order costs in favour of applicants under particular legislation should continue. 

• Disciplinary and case management costs orders. The ability of the AAT to control the conduct of 
proceedings before it may be enhanced by having the power to make disciplinary costs orders where 
its rules or directions are not followed. Parliament is currently considering a Bill to amend the AAT 
Act to allow the AAT to award costs against a person or his or her representative who has engaged in 
conduct in which the party or representative ought not to have engaged where that conduct has caused 
another party to the proceedings to incur costs that would not otherwise have been incurred.177 
Disciplinary and case management costs orders are discussed in chapter 11. 

• Proceedings where the inability to recover costs will materially affect a party's ability to present his 
or her case properly or to negotiate a fair settlement. Proceedings in the AAT are subject to a range 



of rules and procedures concerning the conduct of the matter. They often involve complex issues of 
law or fact and hearings are often adversarial in nature. In a large proportion of hearings the parties are 
represented by lawyers or other advocates. In these circumstances it is possible that the inability to 
recover costs may affect the ability of some parties to obtain the assistance necessary to present their 
case properly or to negotiate a fair settlement. The costs allocation rules should allow the AAT, as 
soon as possible after the start of proceedings, to award costs to a party in these circumstances. The 
ability to seek a costs order under the third exception will complement the current sources of 
government assistance for eligible applicants through legal aid and grants by the federal Attorney-
General under the AAT Act.178 

5.10 Responses to DRP 1 generally supported these exceptions.179 However, one submission did not consider 
it appropriate for the AAT to have a power to make disciplinary costs orders.180 Some government agencies 
opposed the third exception on the ground that it might be misused.181 

Recommendation 12 — Costs rules in the Administrative Appeals Tribunal 

In proceedings before the AAT each party should bear his or her own costs subject to 

• the provisions of particular legislation 
• disciplinary and case management costs orders 
• an order for costs in favour of a party where the AAT is satisfied that the order is 

necessary to permit that party to present his or her case properly or to negotiate a fair 
settlement taking into account the resources of the parties and the likely costs of the 
proceedings to each party. 

 
Review by other merit review tribunals 

The current rules 

5.11 There are a number of other tribunals that review administrative decisions by federal agencies in 
specific areas of decision-making. These include the Immigration Review Tribunal (IRT), Refugee Review 
Tribunal (RRT), Social Security Appeals Tribunal (SSAT) and Veterans Review Board. Like the AAT, these 
merit review tribunals 'step into the shoes' of the decision maker and may exercise the powers available by 
law to him or her. None of these specialist tribunals have a general power to award costs.182 This means each 
party bears his or her own costs. 

No general power to award costs 

5.12 The Commission considers that the rule that each party bear his or her own costs in matters before a 
merit review tribunal is appropriate given their objectives and procedures. The rule is consistent with the 
objectives of these tribunals to be fair, just, informal, economical and quick. It also reflects the non-
adversarial nature of proceedings and the limited role of legal representatives. In some tribunals the 
government is not represented at all.183 The introduction of a general costs shifting rule could lead to a more 
adversarial approach to proceedings, produce greater formality and technicality and give agencies an undue 
financial interest in defending their decisions on review. Responses to DRP 1 supported a general rule that 
each party bear his or her own costs in tribunal proceedings.184 

Exceptions to the general rule 

5.13 In DRP1 the Commission proposed that merit review tribunals should be able to order a party who 
disobeys its directions or rules or who otherwise misbehaves to pay the costs of the other party incurred as a 
result of that disobedience or misbehaviour.185 Although this exception received some support,186 a number 
of responses were concerned that disciplinary costs orders may be inappropriate in tribunals where only the 
applicant appears.187 

5.14 In its submission, the IRT noted that, given the complexity of many immigration cases, it may be 
appropriate for the IRT to be able to order costs in favour of a party where it is satisfied that the order is 



necessary to permit that party to present his or her case properly or to negotiate a fair settlement taking into 
account the resources of the parties and the likely costs of the proceedings to each party.188 However, the IRT 
also noted that applicants to the IRT who appear without advisers have the same chance of success as 
applicants with advisers. 

The Commission's view 

5.15 The Commission considers that costs rules should not adversely affect the ability of tribunals to provide 
a fair, just, informal, economical and quick mechanism for the review of administrative decisions. Given the 
range of procedures used by tribunals to achieve this objective it may not be appropriate or necessary for all 
of them to have a power to make disciplinary costs orders. The preferable approach is for the legislature to 
provide such a power where it considers it is necessary having regard to the complexity of the tribunal's 
jurisdiction, the likely conduct of the parties and whether the proceedings are adversarial in nature. 

Recommendation 13 — Costs rules in other merit review tribunals 

In proceedings before federal merit review tribunals (other than the AAT) each party should 
bear his or her own costs unless the legislation establishing the tribunal provides otherwise. 

 
Appeals 

Appeals from judicial review 

5.16 The costs of an appeal in judicial review proceedings are at the discretion of the appellate court. The 
appellate court may also make orders for the costs of and incidental to the proceedings giving rise to the 
appeal. Ordinarily, the unsuccessful party will be ordered to pay the successful party's costs of the appeal and 
of the earlier proceedings in the absence of circumstances justifying some other order. Where the appeal 
succeeds on a ground not raised at first instance the successful appellant will ordinarily not be awarded the 
costs of the appeal although the court may allow him or her part of the costs of the original proceedings.189 

5.17 In general terms, the costs allocation rules in an appeal should be the same as those applying to the 
proceedings giving rise to the appeal, except where the appeal succeeds on a ground not raised in the earlier 
hearings. Responses to DRP 1 supported this approach.190 

Recommendation 14 — The general costs rules for appeals in judicial review proceedings 

The costs allocation rules for appeals in civil proceedings should apply in appeals in judicial 
review proceedings. 

 
Appeals from the Administrative Appeals Tribunal 

5.18 Both the applicant and the respondent agency to AAT proceedings have the right to appeal to the 
Federal Court on questions of law.191 At present the costs of an appeal are at the discretion of the court but 
will usually be awarded against the unsuccessful party. 

5.19 The Commission considers that the costs allocation rules for appeals to the Federal Court from the AAT 
should be the same as the rules for appeals in judicial review proceedings. As appeals from the AAT concern 
questions of law and are conducted in accordance with the more formal and technical rules of court it will 
usually be necessary for the parties to have legal representation. The rule that costs follow the event subject 
to certain safeguards is appropriate in these cases.192 Responses to DRP 1 supported this approach.193 



Recommendation 15 — Costs allocation rules for appeals from the Administrative Appeals 
Tribunal to the Federal Court 

Appeals from the AAT to the Federal Court should be subject to the costs allocation rules for 
appeals in judicial review proceedings. 

 
Appeals from other merit review tribunals 

5.20 In most merit review tribunals the applicant and the respondent agency may appeal to the AAT for a 
complete reconsideration of the matter.194 In these appeals each party must pay his or her own costs. 
However, in proceedings before the IRT and the RRT the parties only have the right to appeal to the Federal 
Court on questions of law on grounds specified in the Migration Act1958 (Cth).195 The costs of an appeal are 
at the discretion of the court but will usually be awarded against the unsuccessful party. 

5.21 The Commission considers that 
• in the case of appeals from the IRT and the RRT to the Federal Court, the costs allocation rules that 

apply to appeals in the Federal Court should apply as these appeals concern questions of law and are 
conducted in accordance with the more formal and technical rules of court 

• in the case of appeals from other merit review tribunals such as the SSAT to the AAT, the costs 
allocation rules that apply in proceedings before the AAT should apply. 

Responses toDRP 1 supported this approach.196 

Recommendation 16 — Costs allocation rules for appeals to the Federal Court 
from the IRT and RRT 

Appeals from the Immigration Review Tribunal and the Refugee Review Tribunal to the 
Federal Court should be subject to the costs allocation rules for appeals in judicial review 
proceedings. 

Recommendation 17 — Costs allocation rules for appeals to the Administrative 
Appeals Tribunal from other merit review tribunals 

Appeals from merit review tribunals such as the Social Security Appeals Tribunal and the 
Veterans Review Board to the AAT should be subject to the costs allocation rules for 
proceedings before the AAT. 

 
Appeals assistance funds 

5.22 The Commission supports the use of appeals assistance funds to indemnify unsuccessful respondents for 
all or part of the costs of the appeal. These funds are discussed in chapter 18. 



6. Family law proceedings 
Introduction 

6.1 This chapter examines the costs allocation rules for proceedings under the Family Law Act 1975 (Cth) 
(Family law Act). It concludes that each party should continue to bear his or her own costs but the current 
exceptions should be replaced with new rules designed to enhance a court's control of proceedings and to 
facilitate litigation in certain situations. The chapter also looks at when a separate representative can seek or 
be subject to an order for costs. The main costs allocation rules recommended for family law proceedings are 
set out in table 6.1. 

The current rules 

6.2 In cases under the Family Law Act the general principle is that each party bears his or her own costs.197 
However, the court may make an order for costs if circumstances justify it.198 When considering whether to 
make a costs order the court must take into account 

• the financial circumstances of the parties 

• whether any party is being assisted by legal aid 

• the conduct of the parties 

• whether the proceedings were necessitated by the failure of a party to comply with an order of the 
court 

• whether any party has been wholly unsuccessful 

• any settlement offer in writing that has been made by a party 

• other matters the court considers relevant.199 

6.3 The court may also make an order for costs in relation to frivolous and vexatious proceedings.200 

Table 6.1 

Summary of the main costs allocation rules recommended for family law proceedings  

In family law proceedings - each party bears his or her own costs 

• I pay my costs and I might have to pay all or part of your costs if you are otherwise 
unable to present your case properly or to negotiate a fair settlement. 

• You pay your costs and you might have to pay all or part of my costs if I am otherwise 
unable to present my case properly or to negotiate a fair settlement. 

• Both of us might have to reimburse the legal aid commission for the cost of providing a 
separate representative. 

• Notwithstanding any other orders as to costs 

— I pay any costs incurred by another party as a result of my unmeritorious claims or 
defences or of any abuse by me of the court or tribunal process. 

— I can recover any costs I incur as a result of another party's unmeritorious claims or 



defences or abuse of the court or tribunal process. 

— Our ability to recover costs from each other (if any) may be limited by the 
imposition of costs caps and settlement rules. 

 

 
 
Concerns about the current rules 

Introduction 

6.4 Although there is widespread support for the rule that each party bear his or her own costs in family law 
proceedings,201 a number of concerns have been raised about the terms and operation of s 117. 

Costs orders are seldom made 

6.5 Orders for costs pursuant to s 117 are not made as frequently or as systematically as might be expected. 
This has been attributed to differing approaches within the court to these orders and to the fact that in many 
cases either no application for costs is made or, where an application is made, the court is often not given 
sufficient evidence of the factors set out in s 117(2A) to enable it to make an order. 

Effect of s 117 unclear 

6.6 The Family Law Act and Family Court practice notes give little guidance as to how the factors in s 
117(2A) are to be weighed against each other. For example, they give no indication of the extent to which 
the financial circumstances of the parties should be taken into account202 or the relative effect of the conduct 
of the parties to the litigation.203 

Need for disciplinary costs orders 

6.7 Under s 117 the court must consider the conduct of the parties in the proceedings when determining 
whether a costs order should be made. Many submissions noted that judges were reluctant to make costs 
orders even in severe instances of misconduct.204 

6.8 The Joint Select Committee which reported on the provisions and operation of the Family Law Act 
recommended that the court make costs orders more often, especially where one party unnecessarily causes 
the other party to incur legal costs, and use costs orders more vigorously against parties who have not 
complied with court directions or who have not been ready to proceed when required.205 The Family Law 
Council has endorsed these recommendations.206 

Costs orders to finance litigation 

6.9 The ability to recover costs can help some people fund litigation. At present, the Family Court may make 
interim costs orders to assist a party to undertake legal proceedings.207 Such orders are made where one party 
has control of most of the matrimonial assets and funds and the other party is unable to fund his or her 



action. The court may direct that the funds be treated as costs, lump sum maintenance or a partial property 
settlement.208 However, it appears that such awards are made infrequently.209 

A new costs rule for family law proceedings 

6.10 The Commission considers that the current starting point for costs allocation rules in family law 
proceedings that each party bear his or her own costs is appropriate. It is also appropriate for a costs order to 
be made where factors such as those listed in s 117(2A) justify it. However, there is a need for the costs rules 
in family law proceedings to give greater guidance on how those factors should be weighed up. 

6.11 The factors listed in s 117(2A) are largely reflected in two exceptions to the general rule in civil 
proceedings. These are disciplinary and case management costs orders,210 which reinforce the court's control 
of the proceedings, and orders where a party is unable to present his or her case properly or to negotiate a fair 
settlement.211 

6.12 Family law costs rules also need to make specific provision for the costs of a child's separate 
representative. This is discussed later in this chapter.212 

6.13 The Commission therefore recommends that s 117 be replaced with a rule that each party to the 
proceedings bear his or her own costs subject to 

• a disciplinary or case management costs order 

• an order for costs in favour of a party where the court is satisfied that the order is necessary to permit 
that party to present his or her case properly or to negotiate a fair settlement taking into account the 
resources of the parties, including whether either party is in receipt of legal aid or another form of 
assistance, and the likely costs of the proceedings to each party 

• an order made in relation to the costs of a child's separate representative.213 

6.14 This recommendation will provide greater guidance to the courts and to the parties as to when costs may 
be ordered. Courts will still be required to have regard to the conduct of the parties, each party's financial 
circumstances and most of the other matters set out in s 117. The need to have regard to 'such other matters 
as the court considers relevant' has not been retained. The Commission considers that such a clause creates 
uncertainty and is not necessary given the range of disciplinary and case management costs orders available 
under this recommendation. 

Recommendation 18 — General rule in family law proceedings 

Each party to family law proceedings shall bear his or her own costs subject to 

• a disciplinary or case management costs order 
• an order for costs in favour of a party where the court is satisfied that the order is 

necessary to permit that party to present his or her case properly or to negotiate a fair 
settlement taking into account the resources of the parties, including whether either party 
is in receipt of legal aid or another form of assistance, and the likely costs of the 
proceedings to each party 

• an order made in relation to the costs of a child's separate representative. 

 
Costs allocation rules and separate representatives 

The current situation 

6.15 The Family Court is able to appoint a separate representative for a child involved in a dispute within its 
jurisdiction.214 The appointment may be made by the court on its own motion or on the application of the 



child, an organisation concerned with the welfare of children or any other person.215 A separate 
representative acts as an independent and impartial representative for a child and makes submissions to the 
court based on the welfare of the child.216 In most cases, the relevant State or Territory legal aid body funds 
the separate representative. The increasing use of separate representatives in proceedings involving children 
has had a significant impact on the budgets of legal aid commissions.217 

6.16 It is unclear whether, and to what extent, a separate representative can seek or be subject to costs orders. 
The Family Court has noted that costs could be awarded for or against a separate representative by treating 
him or her as a party to the proceedings or pursuant to the court's inherent power to order costs against non-
parties.218 In Pagliarella v Pagliarella [No3]219 the Court held that it had power to award costs against the 
Legal Aid Commission representing a child. Some commentators have suggested that the Family Court may, 
pursuant to s 65 of the Family Law Act, order one or both of the parties to pay all or part of the costs of a 
separate representative.220 

The Commission's draft recommendation 

6.17 In DRP 1 the Commission proposed that the Family Court should be able to order one or both parties to 
pay the costs incurred by a legal aid commission that provides separate representation.221 It also proposed 
that a separate representative should only be liable for costs pursuant to a disciplinary costs order.222 

6.18 These proposals attempted to address a number of concerns, including 

• the potential conflict of interest if a separate representative is funded by one or both parties 

• the potential for argument about who should fund a separate representative and the effect such an 
argument may have on relations between the parties and the separate representative 

• the possible adverse affect on the ability of a separate representative to act in the best interests of the 
child if he or she is a party to the proceedings and liable to an adverse costs order. 

6.19 The Commission considered it preferable for the costs of a separate representative to be allocated at the 
instigation of the court and not of the parties. This should help to reduce the potential for argument and for 
conflict of interest. 

Responses to DRP 1 

6.20 Most submissions supported the proposed reforms.223 However, concern was raised about the impact 
that such an order may have on the child.224 For example, it could reduce the standard of living a parent 
could offer the child or the extent to which parent-child contact is financially possible. The Commission 
agrees that the court should consider the impact on the interests of the child when determining whether to 
make a costs order in favour of a separate representative. 

6.21 Many submissions considered that the grounds for disciplinary and case management costs orders 
should be used to determine whether a cost order for the separate representative's costs is necessary.225 The 
Commission considers that the main criteria should be the best interests of the child. Disciplinary and case 
management costs orders will still be available to the court if the parties' conduct requires them. 

6.22 Concern was also expressed about the appropriateness of allowing disciplinary costs orders to be made 
against separate representatives. Such orders may be inappropriate as separate representatives are funded by 
legal aid commissions and perform a public service.226 The Commission considers separate representatives 
should be subject to disciplinary and case management costs orders. These orders help the court to control 
the proceedings and should be available to ensure that separate representatives comply with the court's 
procedures and directions.  



Recommendation 19 - Costs orders in favour of separate representatives 

At any stage of family law proceedings the court may, on its own motion, order the parties to 
make provision for reimbursing the legal aid commission for all or a defined part or parts of the 
costs of the legal aid commission in providing representation of the child or children the subject 
of the proceedings unless such an order would be contrary to the best interests of the child or 
children. 

Recommendation 20 - Costs orders against separate representatives 

A separate representative should not be liable for the costs of the other parties other than 
pursuant to a disciplinary or case management costs order. 

 
Guardians and medical treatment 

6.23 Substantial expense may be incurred by parties defending or challenging a guardian's right to make 
decisions about a child's medical treatment.227 The Commission considers that the cost implications of such 
actions need further examination to determine if special provisions are required. 

Appeals 

The current situation 

6.24 The costs of an appeal to the Full Court of the Family Court are determined in accordance with s 117 of 
the Family Law Act which provides that each party bears his or her own costs unless the court orders 
otherwise. In practice the Full Court usually awards costs against the unsuccessful party to an appeal. 

Proposed reforms 

6.25 In DRP 1 the Commission suggested that the costs allocation rules for appeals should be the same as 
those applying to the proceedings giving rise to the appeal. However, the rule must be flexible enough to 
deal with situations where a cost sanction or a cost allowance is required, such as where the appeal succeeds 
on a ground not raised in the earlier hearings. 

6.26 Responses to the proposal were mixed. Some submissions considered the costs indemnity rule should 
apply to Family Court appeals to discourage unmeritorious and unnecessary appeals.228 

The Commission's view 

6.27 The Commission recognises that there may be value in the courts awarding costs to the successful party 
in appeals. However, given the nature of family proceedings the Commission prefers that such awards be 
made under the guidelines set out in recommendation 21. This ensures that special circumstances of the 
parties and case management are properly considered. Some Family Court matters may raise issues that are 
in the public interest. The Commission considers that appropriate costs orders should be made in such 
circumstances.229 



Recommendation 21 - The general costs rules for appeals in family law proceedings 

Each party to an appeal in family law proceedings shall bear his or her own costs subject to 

• a disciplinary or case management costs order 

• a public interest costs order 

• an order for costs in favour of a party where the court is satisfied that the order is 
necessary to permit that party to present his or her case properly or to negotiate a fair 
settlement taking into account the resources of the parties, including whether either party 
is in receipt of legal aid or another form of assistance, and the likely costs of the 
proceedings to each party 

• the appeal succeeding on a ground not raised at first instance that could and should have 
been raised at that time. 

Recommendation 22 - Orders the court may make 

If a court finds that the appeal succeeded on a ground not raised at first instance that could and 
should have been raised at that time, the court may make such orders as to the costs of the 
appeal as it considers just. The orders the court may make include an order that the successful 
party pay all or part of the unsuccessful party's costs of the appeal. 

An order under this provision will be subject to the court's powers to make disciplinary costs 
orders. 

 
Appeals assistance funds 

6.28 The Commission supports the use of appeals assistance funds to indemnify parties for all or part of the 
costs of the appeal. These funds are discussed in chapter 18. 



7. Criminal proceedings 
Introduction 

7.1 This chapter examines the ability of the Crown and a defendant to recover costs in criminal proceedings. 
Particular attention is given to the need for strengthening the link between costs orders and compliance with 
court procedures and directions in criminal matters. 

7.2 In reviewing the costs rules for criminal proceedings, the Commission has aimed to develop a single 
costs model that can be applied to all federal matters in all jurisdictions. To ensure uniformity, the 
Commission considers that this model should also apply to criminal proceedings under State and Territory 
laws.230 

7.3 A summary of the main costs allocation rules for criminal proceedings is set out in table 7.1. 

A federal model for costs in criminal proceedings 

Federal offences and State and Territory courts 

7.4 Federal offences arise under the Crimes Act1914 (Cth) and federal laws dealing with such areas as 
customs, immigration and trade practices.231 Most criminal proceedings for federal offences are conducted in 
State and Territory courts232 which deal with them according to their own rules of procedure unless the 
Constitution or another law of the Commonwealth provides otherwise.233 This means that the costs rules 
applied in most criminal proceedings for federal offences are the rules applicable in the State or Territory 
that conducts the proceedings. It is therefore possible for those charged with federal offences to be liable to 
different treatment depending on where the charges are heard. 

Table 7.1 

Summary of the main costs allocation rules recommended for criminal proceedings 

In criminal proceedings - one way costs shifting 

• The prosecution always pays its own costs unless the accused unreasonably failed to 
comply with the court's directions or the legislation creating the offence provides for a 
right to recover costs. 

• The prosecution also pays the defendant's reasonable costs if he or she is successful in 
obtaining a dismissal, acquittal or withdrawal of charges in a criminal proceeding unless 
the court is satisfied that, in all the circumstances of the case, some other order as to costs 
should be made. 

 
Table 7.2 

A simplified table of current costs rules in criminal proceedings 

Summary Proceedings 
Power to award costs to either party Restrictions on awarding costs in favour of 

successful defendant 
Australian Capital Territory 
South Australia 
Tasmania 
Victoria 
Western Australia 

New South Wales 
Queensland 
Northern Territory 



Trials 

No power to award costs for or 
against the Crown 

Power to award costs against a 
person convicted of an indictable 
offence but not against the 
Crown 

Power to award costs to 
defendants in limited situations 
but not to the Crown 

Australian Capital Territory 
Northern Territory 
Queensland 
South Australia 

Queensland 
Victoria 
Western Australia 

New South Wales 
Tasmania 

 
Competing interests of justice 

7.5 Criminal proceedings can impose a substantial financial burden on defendants. There are competing 
interests of justice in determining who should bear that burden. On the one hand it is prima facie unjust if an 
innocent person pleads guilty or suffers financial hardship as a result of being unable to recover the costs of a 
successful defence. On the other hand the administration of criminal justice may be adversely affected if the 
initiation and conduct of prosecutions are unduly influenced by the risk of an adverse costs order. 

Current costs rules in criminal proceedings 

Different costs allocation rules for summary proceedings and trials 

7.6 The laws of criminal procedure differ for trials and summary proceedings. Trials are generally conducted 
before a judge and jury and deal with indictable offences.234 Indictable offences are more serious and attract 
heavier penalties than summary offences.235 Summary proceedings are generally heard before a magistrate or 
a single judge and deal with less serious offences.236 In almost all Australian jurisdictions the cost rules for 
trials are different from those for summary proceedings. In manyjurisdictions the rules also vary according to 
whether the party seeking costs is the prosecutor or the defendant. The current costs rules for summary 
proceedings and trials are set out in table7.2. 

Costs rules for summary proceedings 

7.7 In all Australian jurisdictions the courts have a statutory discretion to award costs in summary 
proceedings. However, the discretion is subject to different conditions in each State and Territory. 

7.8 In most jurisdictions the court has a broad power to award costs to either party in summary 
proceedings.237 The court usually has power to make such orders as it thinks are just and reasonable in the 
circumstances of the case. It appears that costs orders are regularly made in these jurisdictions.238 

7.9 In New South Wales, Queensland and the Northern Territory there are restrictions on awarding costs in 
favour of a successful defendant. The degree to which the court's discretion is restricted varies. In New South 
Wales the court must be satisfied that the investigation or prosecution was conducted improperly or 
unreasonably or that there are other exceptional circumstances before a successful defendant will be awarded 
costs.239 The Queensland provision is only marginally less restrictive.240 In the Northern Territory the 
legislation focuses on the conduct of the defendant rather than the prosecution. A successful defendant may 
be awarded costs unless he or she unreasonably or intentionally contributed to the initiation or continuation 
of the proceedings or was acquitted on a technicality.241 

Costs rules for trials 

7.10 In the Australian Capital Territory, Northern Territory, Queensland and South Australia no costs may be 
awarded for or against the Crown in trials. In Victoria and Western Australia the court may, in certain 
circumstances, award costs against a person who is convicted of an indictable offence.242 



7.11 Costs may be awarded to defendants in limited situations in New South Wales and Tasmania.243 In New 
South Wales and South Australia, there are limited powers to award costs in minor indictable matters where 
the defendant elects to have the matter dealt with in the same way as a summary offence.244 

Funding for legal costs in criminal proceedings 

Availability of legal aid 

7.12 Legal aid commissions in each State and Territory provide assistance to defendants who satisfy the 
relevant means and merits tests and who are at risk of imprisonment or other serious penalty if convicted. In 
1994-95, 88 520 applications for legal aid in criminal matters were granted.245 The Commission estimates 
that, across Australia, between 30 to 50 per cent of defendants in magistrates courts and 50 to 75per cent of 
defendants in other courts are assisted by legal aid.246 

Impact where legal aid is not available 

7.13 People accused of criminal offences who are not eligible for legal assistance must fund their own 
defence. In some types of criminal proceedings an individual who is not eligible for legal assistance may be 
unable to conduct his or her defence properly. In some cases (eg proceedings where the maximum penalty is 
a fine below $1000), a person may plead guilty rather than defend the proceedings because of the costs 
involved.247 Allowing defendants to recover the reasonable costs of a successful defence may reduce the 
incidence of financial hardship and encourage innocent people to defend charges against them. 

Responses to the Commission's draft recommendations 

Different costs rules for summary proceedings and trials 

7.14 In DRP1 the Commission proposed different costs rules for summary proceedings and trials in light of 

• the existence of the committal process and other mechanisms designed to prevent unmeritorious 
matters going to trial 

• the greater availability of legal aid for an accused in a trial given the seriousness of indictable offences 

• the possibility that the risk of a costs order may have a greater deterrent effect on the prosecution in a 
trial than in summary proceedings given the greater costs involved.248 

7.15 Most responses rejected this approach and supported the introduction of a single set of costs rules for 
summary proceedings and trials.249 This was on the basis that 

• committal proceedings are an inadequate filter as the magistrate usually has insufficient evidence to 
determine the real merits of the case250 

• screening of cases by the DPP may not be a reliable filtering process because some cases are 
prosecuted as a matter of policy even though there may not be enough evidence to convict251 

• a significant number of defendants in indictable matters do not qualify for legal aid and may suffer 
substantial hardship in presenting their case252 

• the risk of an adverse costs order will not affect the administration of justice by deterring the 
prosecution from bringing appropriate cases to court. 

Costs rules in criminal proceedings 

7.16 There was general support for the Commission's proposal that a defendant acquitted in summary 
proceedings should be able to recover his or her reasonable costs.253 A similar rule already exists in most 



jurisdictions in Australia.254 Such a rule allows innocent defendants to defend charges without the risk of 
financial hardship. It also encourages the prosecution to consider the merits of each charge carefully. 

7.17 There was less support for the Commission's proposal that the prosecution should only have to pay the 
accused's costs of a trial if the charges were withdrawn or the court finds there is no case toanswer.255 Many 
responses considered this approach to be too narrow and identified a number of concerns including that 

• charges may be withdrawn or there may be no case to answer for reasons that have nothing to do with 
the merits of the case256 

• costs rules should not deter the prosecution from withdrawing charges on public interest grounds257 

• the decision to award costs should take into account the reason for the success of the defendant costs 
may not be appropriate where, for example, the acquittal is due to a technicality258 

• exposing the prosecution to costs would encourage better filtering of cases259 

• the rule should specify the costs that could be recovered as there is some uncertainty as to when a trial 
actually starts.260 

Disciplinary costs orders 

7.18 In DRP1 the Commission proposed that in any criminal proceedings the successful defendant's ability to 
recover costs should be subject to a disciplinary or case management costs order.261 This proposal attracted 
qualified support. Concern was expressed that 

• a disciplinary or case management costs order may act as an additional penalty on the defendant 

• such orders may be inappropriate given that the criminal justice system lacks an effective case 
management program262 

• disciplinary or case management costs orders must be balanced against the right of the defendant to 
put the prosecution to proof on all matters. 

The Commission's view 

Same costs rules for all criminal proceedings 

7.19 The Commission considers that there is no compelling reason for maintaining different costs rules for 
summary and indictable matters. 

Presumption that a person who is acquitted should recover costs 

7.20 In order to avoid hardship suffered by some criminal defendants in presenting their case, the 
Commission considers it appropriate that a person acquitted of a criminal charge should recover his or her 
costs. However, this rule must be balanced against the need for an effective and efficient criminal justice 
system. A court should have the power to make a different costs orders in appropriate circumstances. 

7.21 The Commission notes that this recommendation will have financial implications for many prosecuting 
authorities. In some cases it may be necessary for the relevant government to provide the additional 
resources an authority may need to meet its obligations under the proposed costs rule. 

Circumstances where a different costs order may be appropriate 

7.22 For criminal cases to be managed effectively, courts should be able to use costs orders to enforce their 
procedures and directions. However, the Commission recognises that disciplinary or case management costs 



orders as proposed for proceedings in civil, family and other matters are inappropriate for criminal 
proceedings. 

7.23 Accordingly, the Commission recommends that the court, when considering whether it is inappropriate 
for a successful defendant to recover his or her costs, should have regard to 

• the conduct of the parties, such as the conduct of the defence and the cooperation of the accused in 
complying with the directions of the court 

• the reasons for the dismissal, acquittal or withdrawal of the charge, such as whether it was based on 
technical grounds 

• the public interest 

• whether the accused acted unreasonably during the course of the police investigations.263 

The reasonable costs of a trial 

7.24 Where a costs award is made, it is appropriate that the reasonable costs of the committal and of any 
previous trials regarding the same charges be recovered unless the court orders otherwise. Reasonable costs 
are those costs reasonably required to prepare and conduct the litigation.264 

Who must pay a successful defendant's costs 

7.25 Where police or the DPP bring the prosecution the Commission expects, as is current practice, that costs 
will be paid by the Crown and not the informant.265 A private informant will continue to be personally liable 
for any adverse costs. 

Recommendation 23 - successful accused in criminal proceedings to recover costs 

The prosecution shall pay the reasonable costs of an accused who is successful in obtaining a 
dismissal, acquittal or withdrawal of charges in a criminal proceeding unless the court is 
satisfied that, in all the circumstances of the case, some other order as to costs should be made. 

When considering whether to make some other order as to costs the court should have regard to 

• whether the dismissal, acquittal or withdrawal of charges was based on technical grounds 
or the public interest 

• whether the accused unreasonably declined an opportunity before a charge was laid to 
explain his or her version of the events or to produce evidence likely to exonerate him or 
her which could have avoided a prosecution 

• whether the accused conducted the defence in a way that unreasonably prolonged the 
proceedings 

• whether the accused was acquitted on a charge, but convicted on another 

• whether the accused unreasonably failed to comply with directions of the court. 



Recommendation 24 - definition of 'criminal proceeding' 

For the purposes of recommendation 25,'criminal proceeding' includes summary proceedings, 
committals, trials and any associated proceeding. 

Recommendation 25 - other orders the court may make 

If the court is satisfied that some other costs order should be made, the court may order that 

• no costs be awarded to the accused 

• part of the costs be awarded to the accused. 

Recommendation 26 - definition of reasonable costs 

The reasonable costs of a trial shall include the reasonable costs of the committal and of any 
previous trials concerning the same indictment. 

 
Costs incurred prior to charges being laid or an indictment being presented 

Introduction 

7.26 Significant legal and other costs may be incurred by a party being investigated for an offence and 
preparing for court proceedings. Where the police do not charge the party or the prosecution decides not to 
present an indictment to the court the party is not able to recover his or her costs. This is because the court 
has no jurisdiction over the matter. 

7.27 The Commission is concerned that this situation can cause considerable injustice. One submission 
described a case of this kind where costs in excess of $80 000 were incurred but as no indictment was 
presented the court was powerless to grant costs.266 

7.28 Similar concerns may arise in relation to the costs incurred as a result of investigations by the Australian 
Securities Commission, National Crimes Authority and other regulatory and investigatory agencies which do 
not result in charges being laid. 

Recovering costs where no indictment is presented 

7.29 The Commission has recommended that, as a general rule, a defendant should be able to recover his or 
her costs where an indictment is withdrawn.267 It would therefore be anomalous for costs awards to be 
available in this situation but not where charges are laid but an indictment is never presented. 

7.30 One solution could be to allow a defendant in such circumstances to recover his or her costs either by an 
application to the court that would have otherwise dealt with the matter or by some other mechanism. Some 
safeguards would be required. For example, in principle a defendant should not be able to recover costs 
where 

• the decision not to present the indictment was part of a negotiated settlement with the defendant or 
was based on technical grounds or the public interest 

• the defendant unreasonably obstructed the investigation or unreasonably failed to comply with any 
lawful direction. 

7.31 There are other factors that would need to be considered including any policy guidelines adopted by 
prosecution authorities when deciding whether or not to present an indictment and, at the broader level, the 
competing interests of justice described below. 



Recovering costs where no charges are laid 

7.32 Concerns about an unjust burden of costs also arise in relation to any official investigation where no 
charges are laid, regardless of whether the investigation is by the police or by a regulatory or investigatory 
body which has the power to compel a person to give it information. However, there are competing interests 
of justice. On the one hand it is prima facie unjust if an innocent person suffers a financial burden as a result 
of being unable to recover the costs of an investigation that does not establish any offence or wrongdoing. 
On the other hand the administration of laws and regulations intended to protect the public may be adversely 
affected if the initiation and conduct of investigations are unduly influenced by the possibility of an adverse 
costs order. 

7.33 It would also be undesirable for costs to be awarded where no charges were laid because of a settlement 
negotiated with the person being investigated. This is particularly relevant to investigations by bodies such as 
the Trade Practices Commission where it may be agreed that an undertaking or other remedy provided by the 
person being investigated better serves the public interest than a criminal trial. 

7.34 In addition, allowing a person to recover his or her investigation costs raises a number of practical 
issues. These include 

• how such a rule would relate to the costs provisions in, for example, the Australian Securities 
Commission Act1989 (Cth)268 and the National Crimes Authority Act 1984 (Cth)269 which require 
witnesses to be reimbursed for lost wages and other expenses (but not legal costs) 

• which court would deal with applications and would the proceedings be criminal or civil 

• what costs may be recovered and how are they to be assessed. 

The Commission's view 

7.35 These issues were not canvassed in the Commission's inquiry and further consultations are required 
both with relevant agencies and with those affected by investigations. In addition, the apportionment of legal 
costs incurred in criminal and investigative procedures that do not lead to court action is outside the 
Commission's terms of reference. Accordingly, the Commission does not make any recommendations at this 
stage. 

7.36 However, these issues raise important questions about where the balance should be struck between the 
public interest in effective law enforcement and the interest in ensuring innocent people do not suffer a 
financial burden as a result of engaging reasonable legal representation during investigations. They require 
further examination. Accordingly, the Commission considers that 

• the federal Government should, through the Standing Committee of Attorneys-General, examine the 
question of whether, and in what circumstances, a person who has been committed to stand trial 
should be able to recover his or her legal and other costs where no indictment is presented 

• the federal Attorney-General should examine the question of whether, and in what circumstances, it 
would be appropriate for a person to recover the legal and other costs he or she incurs as a result of an 
investigation by the police or by an investigatory or regulatory agency where the matter does not result 
in charges being laid. 

Prosecution's costs in criminal proceedings 

The current situation 

7.37 In most jurisdictions the court has a broad power to award costs to the prosecution in summary 
proceedings.270 In contrast, the power to award costs against a person who is convicted of an indictable 
offence is only available in Victoria, Tasmania and Western Australia.271 However, these provisions are 
rarely used.272 



A limited power to award costs to the prosecution 

7.38 In DRP1 the Commission proposed that the prosecution should be able to recover costs only pursuant to 
a disciplinary and case management costs order or an order that costs be awarded as part of the penalty.273 
This proposal received general support.274 Such an approach reflects the view that it is generally 
inappropriate for a defendant who is found guilty of an offence to be liable for the costs of the prosecution 
given that 

• he or she is already subjected to some form of penalty 

• a prosecutor is performing a public duty and is backed by the resources of the state 

• in many jurisdictions the sentence imposed on a defendant who is found guilty after trial does not 
attract the discount which would be given for a timely plea of guilty275 

• the prosecution can use its power to seize and forfeit assets of criminals on conviction.276 

7.39 However, the prosecution should be able to recover costs where a defendant has failed to comply with 
orders of the court, unreasonably prolonged the proceedings or unreasonably withheld significant evidence 
until a late stage of the proceedings. The imposition of costs in these situations reinforces the court's ability 
to reduce the complexity, duration and costs of trials. 

7.40 It is also appropriate for the prosecution to recover costs pursuant to specific legislation establishing an 
offence. For example, such a power may be appropriate under environmental protection legislation as the 
prosecuting authorities are often reluctant to proceed because of the high anticipated cost, the nature of the 
crime and the fact that the potential defendant is generally a corporation profiting from the alleged breach of 
the legislation.277 

Recommendation 27 - no costs for successful prosecution 

The prosecution should not be able to recover costs unless 

• the court is satisfied that the accused unreasonably failed to comply with the court's 
directions 

• the legislation creating the offence provides for a right to recover costs. 
 
Appeals 

The current situation 

7.41 In most Australian jurisdictions the general rule is that no costs are awarded in criminal appeals.278 
However, there are a number of exceptions to this rule. 

• Courts dealing with appeals from a magistrate's court in relation to a summary offence may award 
costs to either party. In most jurisdictions the appellate court may award costs at its discretion.279 In 
New South Wales the District Court may only award costs to a successful defendant if it is satisfied 
that the investigation or prosecution was conducted in an unreasonable or improper manner or that 
there are other exceptional circumstances relating to the conduct of the prosecution that make a costs 
order appropriate.280 In Western Australia an appellate court must award costs to a successful 
defendant unless his or her conduct deliberately or unreasonably contributed to the initiation or 
continuation of the proceedings or certain other circumstances specified in the legislation exist.281 

• In New South Wales an appellate court may award costs to a defendant whose conviction is quashed 
and the indictment discharged or the information dismissed.282 The court must be satisfied that, among 



other things, the defendant did not unreasonably contribute to the initiation or continuation of the 
proceedings.283 

• In Tasmania an appellate court may make such orders as to costs as it thinks fit.284 

The Commission's view 

7.42 Submissions on this issue generally supported the Commission's proposal that the costs allocation rules 
for appeals should be the same as those applying to the proceedings giving rise to the appeal.285 Accordingly, 
the Commission recommends that the costs rules for criminal appeals should 

• make no distinction between appeals in summary and indictable proceedings 

• assist the court to control the conduct of criminal appeals 

• allow the court to examine the reason for the success of the appeal when determining whether costs 
should be awarded. (for example, if it was based on technical grounds then a costs award may not be 
appropriate) 

• allow a court to consider whether the appeal succeeded on some grounds but not others when making 
the costs award286 

• not award costs for the prosecution unless the accused unreasonably failed to comply with the court's 
directions or the legislation creating the offence grants a right to recover costs. 

7.43 The costs rules should also deal with the situation where the appeal succeeded on a ground not raised at 
first instance which could and should have been raised at that time. 

Recommendation 28 - costs in criminal appeals 

The prosecution shall pay the reasonable costs of an accused who successfully appeals against a 
conviction or sentence or who successfully defends an appeal by the prosecution unless the 
court is satisfied that, in all the circumstances of the case, some other order as to costs should be 
made. 

When considering whether to make some other order as to costs the court should have regard to 

• whether the accused succeeded on technical or public interest grounds 
• whether the accused conducted the appeal in a way that unreasonably prolonged the 

proceeding 
• whether the accused was successful on only some of the grounds of appeal and failed on 

others 
• whether the accused unreasonably failed to comply with directions of the court 
• whether the appeal succeeded on a ground not raised at first instance which could and 

should have been raised at that time. 

Recommendation 29 - no costs for prosecution on successful appeal 

The prosecution should not be able to recover the costs of a successful appeal unless 

• the court is satisfied that the accused unreasonably failed to comply with the court's 
directions 

• the legislation creating the offence provides for a right to recover costs. 

Recommendation 30 - other orders the court may make 



If the court is satisfied that some other costs order should be made, the court may order that 

• no costs be awarded to the accused 
• part of the costs be awarded to the accused. 

 
Appeals assistance funds 

7.44 The Commission supports the use of appeals assistance funds to indemnify unsuccessful defendants for 
all or part of the costs of the appeal. These funds are discussed in chapter 18. 

Costs certificates in criminal proceedings 

7.45 A statutory scheme for costs in criminal proceedings exists in New South Wales, Tasmania and Western 
Australia.287 This scheme enables a court to grant a costs certificate to successful defendants if it is 
reasonable to do so having regard to certain matters. A costs certificate entitles a defendant to the reasonable 
costs of his or her defence. 

7.46 The Commission supports these schemes as a mechanism for allowing innocent defendants to recover 
their costs under the current system. It also considers that these schemes complement the proposed 
recommendations by acting as a safeguard for defendants in specific circumstances. The federal appeals 
assistance fund discussed in chapter 18 would allow a defendant to recover his or her costs if the hearing was 
aborted due to the death or disability of the judicial officer hearing the matter or the dismissal of the jury. 

 



8. Industrial Relations Court of Australia 
Introduction 

8.1 The Industrial Relations Court of Australia deals with disputes under the Industrial Relations Act 1988 
(Cth) (IR Act).288 Most applications before the IRC are claims of unlawful termination of employment 
involving an individual and an employer.289 This chapter reviews the current costs rules in the IRC in light of 
its specialised jurisdiction and stringent case management program. A summary of the main rules 
recommended for IRC proceedings are set out in table 8.1. 

Procedures before the IRC 

8.2 The IRC's procedures are relatively informal and one-third of the applicants appear in person.290 Matters 
are initially referred to a Judicial Registrar for mediation or to the Industrial Relations Commission for 
conciliation.291 Approximately 87 per cent of matters are resolved in this way. 

8.3 The costs of IRC proceedings are controlled by strict case management and limits on the use of 
discovery, affidavits and other procedures. 

Costs orders in the IRC 

8.4 Under the IR Act a successful party may only recover costs if the other party instituted the proceedings 
vexatiously or without reasonable cause.292 The 'proceeding' includes any part of a proceeding including an 
appeal or interlocutory proceeding.293 The wording of the section means that only the respondent to an 
application or to an appeal has an opportunity to recover costs. These costs rules place a heavy onus on the 
IRC to ensure the proceedings before it are conducted efficiently and economically so that the parties do not 
incur unnecessary expense. 

Table 8.1 

Summary of the main costs allocation rules recommended for Industrial Relations Court proceedings 

In proceedings before the Industrial Relations Court of Australia - each party bears his or her 
own costs 

• I pay my costs and I might have to pay all or part of your costs if you are otherwise 
unable to present your case properly or to negotiate a fair settlement. 

• You pay your costs and you might have to pay all or part of my costs if I am otherwise 
unable to present my case properly or to negotiate a fair settlement. 

• Notwithstanding any other orders as to costs 

— I pay any costs incurred by another party as a result of my unmeritorious claims or 
defences or of any abuse by me of the court or tribunal process. 

— I can recover any costs I incur as a result of another party's unmeritorious claims or 
defences or abuse of the court or tribunal process. 

— Our ability to recover costs from each other (if any) may be limited by the imposition of 
costs caps and settlement rules. 

 



The operation of the costs rules 

8.5 The rule that each party should bear his or her own costs is consistent with the informal nature of IRC 
proceedings and the limited involvement of lawyers. It encourages parties to resolve their dispute quickly 
and without the need for a hearing. Where a matter does go to a hearing the rule encourages the parties to 
keep costs low. Anecdotal evidence suggests that the rule helps ensure that the IRC is accessible. 

8.6 However, the rule does have some disadvantages. Parties who do use legal representation can incur 
substantial costs, particularly if the matter goes to a hearing. In many cases these costs may exceed the 
amount in dispute. In addition, the cost of proving that proceedings were instituted vexatiously or without 
reasonable cause will often outweigh the costs that may be recovered. There is also concern that the rule does 
not allow an applicant to recover costs where the respondent's defence is vexatious or without reasonable 
cause. 

Proposed reforms 

8.7 The Commission considers that the general rule in the IRC should continue to be that each party bears his 
or her own costs. However, it is concerned that the IRC should have broader powers to use costs orders as a 
sanction for non-compliance with its procedural rules and directions. Accordingly, the Commission 
recommends that the general rule should be subject to disciplinary and case management costs orders.294 
Under these orders the IRC will still be able to award costs where proceedings are instituted vexatiously or 
without reasonable cause. 

8.8 The Commission is also concerned that there may be cases where a party is unable to present his or her 
case properly or to negotiate a fair settlement because he or she cannot afford legal representation. This may 
arise, for example, where a legally represented employer or employee is determined to have the matter go to 
a hearing. In these cases it may be appropriate for the IRC to make a costs order to allow the litigation to 
proceed on an equitable footing. 

Recommendation 31 - costs in proceedings under the Industrial Relations Act 1988 (Cth) 

Each party to proceedings shall bear his or her own costs subject to 

• a disciplinary or case management costs order 

• an order for costs in favour of a party where the court is satisfied that the order is 
necessary to permit that party to present his or her case properly or to negotiate a fair 
settlement taking into account the resources of the parties and the likely costs of the 
proceedings to each party. 

 



9. Federal tribunals 
Introduction 

9.1 In addition to the tribunals that review administrative decisions,295 the Commonwealth has established 
other tribunals and Commissions to hear and determine claims under particular federal laws. For example, 
the National Native Title Tribunal conducts inquiries and makes determinations in relation to claims or 
issues concerning native title.296 The Human Rights and Equal Opportunity Commission (HREOC) hears and 
determines complaints brought under federal anti-discrimination laws.297 This chapter examines whether 
federal tribunals and Commissions should have a power to award costs and, if so, the types of costs orders 
they should be able to make. 

The current situation 

9.2 Most tribunals and Commissions do not have power to order one party to pay the legal costs of the other 
party to proceedings. Accordingly, each party bears his or her own costs. However, some tribunals are able 
to award costs under the legislation establishing them.298 

Can federal tribunals award costs? 

9.3 An issue arises as to whether federal tribunals are able to make enforceable costs orders. If the ability to 
make costs orders involves an exercise of judicial power then they may only be made by courts established 
under Chapter III of the Constitution.299 As tribunals are not Chapter III courts they would not be able to 
apply or authorise coercive measures to enforce any costs orders they may make. 

9.4 In Brandy v HREOC300 the High Court also held that a tribunal cannot enforce its determinations by 
registering them in the Federal Court. This means costs orders cannot be enforced in this way either. 

9.5 It is not clear whether the ability to enforce costs orders is an exercise of judicial power. The High Court 
has suggested that federal tribunals can make binding orders and decisions against the Commonwealth.301 
However, their powers in relation to other parties are uncertain. 

9.6 The government is currently considering how to respond to the decision in Brandy. One solution is to 
allow the court system to exercise those powers found by the High Court to be judicial. This approach will 
allow determinations to be enforced but does not address the general issue of whether tribunals may make 
costs orders. 

9.7 The following recommendations are formulated on the assumption that tribunals do have constitutional 
power to make costs orders and that an effective mechanism for enforcing these costs orders will be 
available. 

Responses to the Commission's draft recommendations 

9.8 In DRP 1 the Commission proposed that in proceedings before a federal tribunal each party should bear 
his or her own costs subject to disciplinary and case management costs orders.302 This recommendation 
received general support.303 However, some responses expressed concerns about whether it is appropriate or 
necessary 

• to have a single costs rule for all federal tribunals given the different functions that each performs304 

• to allow all tribunals to make disciplinary and case management costs orders. 



The Commission's view 

Power of tribunals to award costs 

9.9 Most tribunals are intended to be a fair, just, informal, economical and quick mechanism to resolve 
disputes arising under particular federal legislation. They are usually established to avoid the cost and 
complexity of court proceedings. The need for a particular tribunal to award costs will depend on the 
complexity of its jurisdiction, the nature of the parties who come before it and the procedures it uses. It is 
therefore not possible to provide a single costs allocation rule for all federal tribunals. 

9.10 The Commission considers that the preferable approach is for the legislature to determine whether it is 
appropriate and necessary for a tribunal to be able to order costs. 

Disciplinary and case management costs orders 

9.11 The Commission accepts that it is probably not necessary for all tribunals to have the power to make 
disciplinary and case management costs orders. However, it considers that tribunals which are able to award 
costs should be given the power to make a disciplinary and case management costs order. 

Recommendation 32 - each party should bear his or her own costs in tribunal proceedings 

In proceedings before a federal tribunal each party should bear his or her own costs unless the 
legislation establishing the tribunal provides otherwise. 

 



10. Appeals against costs allocation orders 
Maintaining the current situation 

10.1 In most jurisdictions an appeal against a costs order may only be made with the leave of the court.305 As 
the awarding of costs is a matter for the discretion of a court, leave to appeal will only be given if it can be 
shown that the trial judge's discretion has miscarried either by reason of some manifest error or by 
consideration of irrelevant matters.306 In DRP 1 the Commission proposed that the current situation regarding 
appeals against costs orders should continue.307 This proposal was generally supported,308 although one 
submission considered that the appellate court's discretion to grant leave to appeal should not be limited.309 

The Commission's view 

10.2 Costs orders must be determinative and must not become the subject of protracted and expensive 
appeals. It would be counterproductive if, for example, costs orders intended to achieve a disciplinary or case 
management outcome were undermined by an unlimited right of appeal, or if costs orders were allowed to 
become a substantive issue in dispute, adding to the total costs of litigation rather than reducing them. Costs 
orders should be treated primarily as ancillary to orders available to a court to manage and control the 
litigation. Accordingly, costs orders should be subject to appeal only in limited circumstances. 

Recommendation 33 - appeals against an order for costs 

There should be no right of appeal against an order for costs. An appeal against a costs order 
may, however, be made with the leave of the appellate court. Leave to appeal should only be 
given if it can be shown that the discretion as to costs miscarried at first instance either by 
reason of some manifest error or by consideration of irrelevant matters. 

 



11. Disciplinary and case management costs orders 
Introduction 

11.1 In this chapter the Commission recommends a range of disciplinary and case management costs orders 
that may be used by a court or tribunal to enforce its control of the litigation process. Disciplinary costs 
orders include costs orders made in relation to controlling the conduct of proceedings310 and to filtering 
claims and defences.311 Case management costs orders are costs orders made to encourage settlement of the 
dispute or to control the costs of the proceedings. They include costs orders associated with formal 
settlement procedures312 and the capping of costs.313 

11.2 To perform their functions efficiently and without unnecessary cost to the community or to the parties, 
courts and tribunals have developed (and are continuing to develop) rules and procedures to deal with 

• the use of unnecessary or unduly expensive procedures 

• claims or defences that are unreasonable or are frivolous or vexatious 

• matters that are argued in the wrong jurisdiction (eg small claims in a superior court) or that are more 
appropriately dealt with in another dispute resolution forum 

• cases where settlement is not fully or seriously explored by the parties at all or not until a late stage of 
the proceedings 

• matters where the likely cost of the proceedings is out of proportion to the complexity or value of the 
issues in dispute. 

The ability to make disciplinary and case management costs orders is an important mechanism for 
encouraging parties and their legal representatives to comply with these rules and procedures.314 Courts and 
tribunals should have the power to make such orders regardless of whether the general costs allocation rule is 
that costs follow the event or that each party bear his or her own costs. 

Controlling the conduct of proceedings 

The Commission's draft recommendation 

11.3 In DRP 1 the Commission proposed that a court or tribunal should be able to make a disciplinary costs 
order against a party, his or her legal representative or any other person involved in the litigation who, in the 
opinion of the court or tribunal, 

• does not comply with a procedural rule or an order of the court or tribunal 

• causes unnecessary delays 

• significantly increases the costs of the matter by unreasonably pursuing one or more issues on which 
he or she fails 

• causes the other party to incur costs that were not necessary for the economic and efficient conduct of 
the proceedings, including costs incurred as a result of seeking leave to amend his or her pleadings or 
particulars or seeking an extension of time 

• engages in conduct that, in the opinion of the court or tribunal, hinders the efficient and just 
determination of the issues in dispute 

• has unreasonably refused to negotiate a settlement or participate in alternative dispute resolution 



• otherwise abuses the processes of the court.315 

Many of the grounds set out in this proposal were based on the laws and practices already used by courts and 
by some tribunals to control the conduct of proceedings that come before them. Some of these laws and 
practices are contained in the rules of each court and tribunal.316 Others have been developed by the courts in 
the exercise of their general discretion as to costs.317 

11.4 The Commission also proposed that where a court or tribunal is satisfied that there are grounds for a 
disciplinary costs order, it may make such orders as to costs as it considers appropriate including an order 
that the party, legal representative or other person (as the case may be) pay all or part of the costs incurred by 
the other party to the proceedings or by the court or tribunal as a result of the breach, delay, conduct or abuse 
of process.318 In some cases a disciplinary costs order may be used to deprive a successful party of all or part 
of his or her costs. 

Responses to the draft recommendation 

11.5 There was general support for the Commission's proposal.319 However, concerns were expressed about a 
few of the proposed grounds. 

11.6 The Federal Court considered that courts should continue to be able to refuse to award a successful 
party the costs of issues on which he or she fails even where it was reasonable to pursue those issues.320 
However, the Commission considers that this approach may deter parties from pursuing meritorious claims 
and defences in circumstances where it is reasonable to do so. Given the disciplinary nature of these costs 
orders it is appropriate that they be limited to situations where issues are pursued unreasonably.321 

11.7 Some responses considered that allowing a disciplinary costs order to be made against a party or his or 
her legal representative who engages in conduct that was not necessary for the economic and efficient 
conduct of the proceedings may conflict with the professional obligation of a lawyer to vigorously pursue the 
interests of his or her client.322 The Commission considers that a lawyer also has an obligation to conduct 
litigation efficiently and without unnecessary expense to his or her client, to the other parties, to the court or 
tribunal and to the community. In R v Wilson and Grimwade323 the Supreme Court of Victoria described this 
responsibility in the following terms. 

Let it be understood ..., without qualification, that part of the responsibility of all counsel in any trial, criminal or civil 
is to cooperate with the court and each other so far as is necessary to ensure that the system of justice is not betrayed: 
if the present adversary system of litigation is to survive, it demands no less. ... This is not to deny that counsel are 
entitled and obliged to deploy such skill and discretion as the proper protection of their clients' interest demands. 
Whether the cost of legal representation be privately or publicly borne, counsel are to understand that they are 
exercising a privilege as well as fulfilling a duty in appearing in a court of law; and neither privilege nor duty will 
survive the system of justice of which the court is part. 

A lawyer must balance his or her obligations to the client and to the justice system when determining how to 
conduct the proceedings. Moreover, the rule does not prevent a party or his or her lawyer from pursuing the 
case vigorously it simply requires that party or lawyer to bear the costs incurred by the other parties as a 
result of the decision to conduct the matter in that way when it is not necessary to do so. 

11.8 One submission was concerned that it may be difficult to know when a refusal to negotiate or to 
participate in ADR may be unreasonable and that this could cause some parties to accept unfair 
settlements.324 The Commission is confident that courts and tribunals will develop appropriate guidelines as 
to when a refusal may be considered to be unreasonable. For example, a party's refusal to participate in ADR 
may be considered unreasonable if it contributes to the proceedings being unnecessarily protracted.325 

11.9 Concern was also expressed about allowing a court or tribunal to make a disciplinary costs order in 
favour of itself. This was considered to be unjust and to create a conflict of interest. The Commission agrees 
with this concern and has amended its recommendation accordingly. 



The Commission's view 

11.10 The imposition of costs on parties who do not comply with court or tribunal rules, directions and 
orders is an important part of a court or tribunal's ability to control the proceedings brought before it. The 
economic and efficient progress of proceedings reduces the costs of litigation to the parties, to the court or 
tribunal and to the community. For this reason the Commission considers it appropriate for courts to have 
specific powers to make disciplinary costs orders against parties, lawyers and any other persons involved in 
the litigation who breach their rules and directions or who otherwise abuse the litigation process. It is also 
appropriate for some tribunals to have these powers.326 

11.11 Before making a disciplinary costs order the court or tribunal must give the parties an opportunity to 
make submissions.327 This reflects the current law and practice and ensures that orders are made in 
accordance with natural justice. 

Recommendation 34 - grounds for a disciplinary costs order 

At any stage of proceedings a court or tribunal should be able to make a disciplinary costs order 
against a party, his or her legal representative or any other person involved in the litigation who, 
in the opinion of the court or tribunal, 

• does not comply with a procedural rule or an order of the court or tribunal 

• causes unnecessary delays 

• significantly increases the costs of the matter by unreasonably pursuing one or more 
issues on which he or she fails 

• causes the other party to incur costs that were not necessary for the economic and 
efficient conduct of the proceedings, including costs incurred as a result of seeking leave 
to amend his or her pleadings or particulars or seeking an extension of time 

• engages in conduct that, in the opinion of the court or tribunal, hinders the efficient and 
just determination of the issues in dispute 

• has unreasonably refused to negotiate a settlement or participate in alternative dispute 
resolution 

• otherwise abuses the processes of the court. 

Recommendation 35 - terms of a disciplinary costs order 

If the court or tribunal is satisfied that there are grounds for a disciplinary costs order, it may 
make such orders as to costs as it considers appropriate including an order that the party, legal 
representative or other person (as the case may be) pay all or part of the costs incurred by the 
other party to the proceedings as a result of the breach, delay, conduct or abuse of process. 

 
Special orders against legal and other representatives 

The current situation 

11.12 Courts already have an express power to order a party's solicitor to pay or forego costs where the court 
is satisfied that he or she is responsible for costs having been incurred improperly or without reasonable 
cause or that extra costs have been incurred by undue delay or any other misconduct or default.328 The ability 
to make representatives responsible for the costs arising from their conduct recognises that in many cases a 
party has little or no control over the way his or her case is conducted. There have been concerns that these 
orders are rarely made and that as a result the parties often bear the costs of their lawyers' poor conduct. 



The Commission's draft recommendation 

11.13 In DRP 1 the Commission proposed that this power be extended to making costs orders against 
barristers and other representatives who may appear on behalf of parties in courts or in jurisdictions such as 
the Administrative Appeals Tribunal.329 This proposal received general support.330 

The Commission's view 

11.14 The Commission recommends that courts and, where appropriate, tribunals should have the power to 
order a party's legal or other representative to pay or forego costs where the court or tribunal is satisfied that 
he or she is responsible for costs having been incurred improperly or without reasonable cause or that extra 
costs have been incurred by undue delay or any other misconduct or default. These orders would be in 
addition to the other disciplinary costs orders recommended by the Commission. Before making such an 
order the court or tribunal should invite and consider submissions from the representative who may be the 
subject of the order.331 

Recommendation 36 - costs orders against legal and other representatives 

A court or tribunal should be able to 

• disallow the costs as between the representative and the party 

• direct the representative to repay to the party any costs which the party has been ordered 
to pay to any other party 

• direct the representative to pay to any other party the costs incurred by that party 

where, in the opinion of the court or tribunal, the representative was responsible for all or part of 
the costs being incurred improperly or without reasonable cause or being wasted by undue delay 
or by any other misconduct or default. 

 
Filtering unreasonable claims and defences 

Introduction 

11.15 There are situations where a claim or defence is unreasonable but cannot be struck out under the rules 
controlling vexatious and frivolous litigation.332 While case management is a more appropriate mechanism 
for identifying and dealing with these types of claim or defence, the costs allocation rules may contribute to 
the filtering process by imposing a financial sanction on parties who conduct litigation without reasonable 
cause. For example, the courts have held that a successful party who unnecessarily or unreasonably 
commences, continues or encourages litigation may be denied an appropriate amount of his or her costs.333 

The Commission's draft recommendation 

11.16 In DRP 1 the Commission invited comments on whether a court or tribunal should be able to order a 
party or his or her legal representative to pay the costs incurred by the other parties to the proceedings as a 
result of a claim or defence that, in the opinion of the court or tribunal, is not well grounded in fact or is not 
warranted by existing law or a good faith argument for the extension, modification or reversal of the existing 
law.334 

11.17 This proposal was based on the wording of Rule 11 of the US Federal Rules of Civil Procedure.335 
Rule 11 has been used by the courts to streamline the litigation process by deterring baseless claims, 
defences and motions336 and to encourage a party to make reasonable inquiries into the facts and the law 
before filing a claim, defence or motion so as to prevent situations where all the parties incur unnecessary 
costs in litigating a matter which a 'modicum of investigation' would have avoided.337 



11.18 DRP 1 also sought comments on an alternative, stricter model where a court or tribunal could order a 
party or his or her legal representative to pay the costs incurred by the other parties to the proceedings as a 
result of a claim or defence that, in the opinion of the court or tribunal, is not well grounded in fact or is 
unreasonable. A claim or defence would be unreasonable if 

• it is not warranted by existing law or is merely arguable or speculative, or 

• it is not a good faith argument for the extension, modification or reversal of the existing law that is 
appropriately dealt with by the court or tribunal. 

Responses to the draft recommendation 

11.19 While there was general support for a rule allowing a court or tribunal to order costs against a party 
who pursues an unreasonable claim or defence,338 a number of concerns were expressed in relation to both 
proposals. Some responses were concerned that such a rule should not discourage test cases or exclude 
claims and defences that may develop the law.339 There was also concern that the term 'unreasonable' be 
defined.340 Other responses argued that the rule should not apply to lawyers as it would conflict with their 
other professional obligations341 including their duty to follow a client's instructions.342 

The Commission's view 

11.20 The Commission considers that parties wishing to pursue unreasonable claims or defences should be 
required to pay the costs that may be incurred by the other parties as a result. Such a rule will not discourage 
test cases provided they are well grounded in fact or are based on a good faith argument for the extension, 
modification or reversal of the existing law. 

11.21 The Commission also considers that it is appropriate for lawyers to be subject to the rule given their 
role in the conduct of proceedings. The costs rules should encourage parties and their representatives to 
proceed only with claims or defences which are well grounded in fact or are based on a good faith argument 
for the extension, modification or reversal of the existing law. 

11.22 This approach recognises that the parties are often in a better position than the court or tribunal to 
make this assessment, especially at the start of proceedings when the issues to be litigated should be 
identified. The rule will also help to counter any risk that the 'material effect' and public interest exceptions 
to the costs indemnity rule may lead to an increase in unreasonable claims or defences.343 

11.23 The Commission has altered its proposed rule in light of the comments it received to DRP 1 to provide 
some guidance as to what constitutes an unreasonable claim or defence. 

11.24 As with other costs orders, before making an order under this rule the court or tribunal must give the 
party or his or her lawyer (as the case may be) an opportunity to make submissions.344 

Recommendation 37 - unreasonable claims or defences 

A court or tribunal should be able to order a party or his or her legal representative to pay the 
costs incurred by the other parties to the proceedings as a result of an unreasonable claim or 
defence. 

A claim or defence will be unreasonable if, in the opinion of the court or tribunal, it is not well 
grounded in fact, or 

• not based on the existing law or on a good faith argument for the extension, modification 
or reversal of the existing law. 

 



Filtering claims and defences that are frivolous, vexatious or in the wrong 
jurisdiction 

Vexatious litigants and frivolous proceedings 

11.25 Courts already have specific powers to deal with vexatious litigants and vexatious proceedings.345 In 
some courts these powers are expressed in terms of 'vexatious or frivolous' proceedings. A vexatious litigant 
has been considered by the courts to be a person who persistently and without reasonable cause sues or 
prosecutes others. Proceedings will be vexatious if they are 

• instituted with the intention of annoying or embarrassing the other party 

• brought for collateral purposes, and not for the purposes of having the court adjudicate on the issues to 
which they give rise 

• irrespective of the motive of the litigant, so obviously untenable or manifestly groundless as to be 
utterly hopeless.346 

The meaning of 'frivolous' is less clear. It is often used as an adjunct to 'vexatious'. When it has been 
considered the courts have interpreted it as describing cases that are obviously unsustainable347 or so 
obviously untenable that they cannot possibly succeed.348 The courts have been very cautious in regard to 
exercising their power to stay or dismiss vexatious or frivolous proceedings. 

11.26 As a person who is vexatious will often not be deterred from pursuing his or her action by the risk of 
an adverse costs order, the primary role of the costs allocation rules is to reinforce the court's control of the 
proceedings and its powers to stay or dismiss the action. This approach was supported by the responses to 
DRP 1.349 The Commission considers that the courts should continue to have specific powers for dealing 
with these types of proceedings and litigant and that the powers should also be available, where appropriate, 
to tribunals.350 

Recommendation 38 - vexatious or frivolous proceedings 

Federal courts and tribunals should be able to award costs against a party whose proceedings are 
stayed or dismissed on the ground of being vexatious or frivolous. 

 
Proceedings in an inappropriate jurisdiction 

11.27 Where a plaintiff litigates successfully in a superior court for relief within the jurisdiction of a lower 
court, he or she will either be denied costs or receive a substantially lower amount unless the court orders 
otherwise.351 In practice, a superior court will generally allow a plaintiff to recover full costs if the action, 
although small, raises an important point of law352 or has some other feature that means it was properly 
brought in that court.353 The Commission considers that this rule should remain. 

Costs and the use of alternative dispute resolution 

11.28 The Commission does not consider it appropriate to use the costs allocation rules to force people to use 
ADR schemes. For example, a party who pursues a claim in court should not lose his or her right to recover 
costs if successful on the ground simply that he or she failed to use an alternative dispute resolution scheme 
first. The use of costs allocation rules in this way would increase the risk of some classes of litigant being 
effectively denied the chance to seek judicial determination of their case. In any event, there are already a 
number of financial and other incentives for using court-based and industry-based ADR schemes in 
preference to courts. 

11.29 However, the costs allocation rules can be used to encourage parties to participate in ADR as a means 
of resolving the matter or narrowing the issues in dispute. One approach is for courts, tribunals and legal 
advisers to make the parties aware of the existence of ADR schemes and for case management to identify 



and direct appropriate cases to ADR. Where a party has an opportunity to participate in ADR and 
unreasonably refuses to do so a court or tribunal should be able to take this into account when considering 
whether to make a disciplinary costs order.354 A disciplinary costs order may also be used as a sanction for 
non-compliance with a direction or rule requiring the parties to use ADR. 

Encouraging settlement 

Influence of costs allocation rules 

11.30 The costs indemnity rule and other costs allocation rules seem to have little influence on the rate of 
settlement. The possibility of an adverse costs order is often used to draw to a party's attention the 
advantages of settlement. However, consultations indicated that settlement is most likely to occur after full 
disclosure of each party's case so that the issues in dispute can be identified and each party is able to assess 
the relative strength of its case and the reasonableness of any settlement offers. In some cases the possibility 
of an adverse costs order may be a factor in favour of settlement but it is rarely the determinative one. 

Strengthening the link between settlement and costs allocation rules 

11.31 The link between costs allocation rules and settlement can be strengthened by indirect and direct 
means. Costs rules are one mechanism for encouraging compliance with case management and other court 
procedures designed to identify quickly the issues and evidence in dispute. They help courts and tribunals 
create the necessary conditions for settlement to be seriously explored. A court or tribunal can also influence 
the attitude of the parties towards settlement by indicating to the parties that it will take into account their 
conduct in relation to settlement negotiations when considering the terms of any costs order.355 Courts and 
tribunals may also use formal settlement procedures to encourage parties to resolve the matter before it goes 
to trial. 

Current formal settlement procedures 

11.32 Most courts already have rules that link the question of costs to the acceptance or refusal of a formal 
settlement offer.356 Under these rules, either party to proceedings may serve an offer on the other party. 

• If a defendant refuses an offer by the plaintiff and the plaintiff obtains judgment for an amount equal 
to or greater than the offer, the defendant is liable for the plaintiff's solicitor and client costs from the 
day the offer was made in addition to the plaintiff's party and party costs up to that date. 

• Where a plaintiff refuses a defendant's offer and the plaintiff obtains judgment for less than the offer, 
the defendant is liable for the plaintiff's costs up to the date of the offer and the plaintiff must pay the 
defendant's costs incurred after the date of the offer. In this situation costs are assessed on a party and 
party basis. 

In some instances a court may make similar orders where an informal offer which exceeds the result was 
made by letter before the hearing (Calderbank letters).357 

An alternative model 

11.33 In DRP 1 the Commission invited comments on an alternative procedure for formal settlement 
offers.358 This alternative model was developed in light of recommendation 2 which will reduce the gap 
between a plaintiff's actual and recoverable costs. This will in turn reduce the incentive for a defendant to 
consider an offer from the plaintiff. The model sought to 

• replace the gap between a plaintiff's party and party costs and his or her solicitor and client costs with 
a percentage uplift of the plaintiff's reasonable costs as the incentive for a defendant to accept an offer 
from the plaintiff 



• ensure that the incentives for making or accepting an offer are the same for each party by requiring the 
defendant to pay a proportion of the plaintiff's reasonable costs notwithstanding that the verdict is for 
an amount less than the defendant's offer359 

• require the party making the offer to provide details of how the amount was determined so that the 
other party is able to assess the reasonableness of the offer and, if the matter goes to trial, the court or 
tribunal is able to determine whether the verdict was better or worse than the offer. 

Responses to the alternative model 

11.34 The majority of responses did not support the model proposed by the Commission.360 Some 
submissions considered that the percentage uplift was an arbitrary measure that could create a windfall for 
the plaintiff that is inconsistent with the principle that costs orders are indemnities for costs incurred and not 
penalties against the unsuccessful party.361 Others were concerned that the proposal for ensuring that each 
party has the same incentive to make or accept an offer would prejudice defendants as they would remain 
liable for a proportion of the plaintiff's costs even though they had offered to settle for an amount in excess 
of the verdict.362 A few responses questioned the need for a party making an offer to provide details of how it 
was determined.363 

The Commission's view 

11.35 Incentives for settlement are an important part of the legal system. The Federal Court noted in its 
submission that even a small reduction in the rate of settlement would increase the workload of courts well 
beyond their capacity.364 

11.36 Costs allocation rules can contribute to the settlement process by encouraging compliance with 
procedures that help create the necessary conditions for settlement and by allowing courts and tribunals to 
have regard to any informal attempts by the parties to settle. The costs rules should not discourage the use of 
Calderbank letters and other mechanisms which parties use to settle their disputes before a hearing.365 

11.37 Costs allocation rules can also contribute to the settlement process as part of a formal procedure for 
settlement. The Commission supports the use of formal settlement procedures that encourage the parties to 
settle on reasonable terms and to do so sooner rather than later in the proceedings. The existing procedures 
seem to be well suited to cases such as personal injury claims where liability is rarely in issue and the dispute 
generally concerns quantum. In these cases the procedures provide a significant incentive to the defendant to 
make an offer and to consider any counter offer from the plaintiff. The incentive for both offer and counter 
offer is the amount of the plaintiff's reasonable costs from the date of the offer. The existing procedures seem 
less suited to other cases (such as trade practices claims) where liability is the principal issue. 

11.38 In light of the responses to DRP 1 the Commission does not recommend any particular changes to the 
existing procedures. However, these procedures should be monitored by the courts to assess their impact 
more closely. It is likely that they will need to be developed further as changes to the methods of assessing 
costs result in changes to the proportion of the actual costs incurred by a party that may be recovered under 
costs orders. Any further developments should take into account the following points. 

• Changes to existing procedures should be based on further research, undertaken by a body such as the 
CJRC after the recommendations in this report have been implemented, on 

― whether the gap between a party's 'reasonable costs' (as contemplated in recommendation 2) and 
his or her actual costs is, on average, less than the current gap between party and party costs and 
solicitor and client costs 

― if so, whether the reduction in that gap has any effect on settlement rates 

― whether the use of Calderbank letters and formal settlement procedures in cases where the 
principal issue in dispute is quantum is greater than their use in cases where liability is the 
principal issue. 



• In light of this research, consideration should be given to whether, and in what types of matter, formal 
settlement procedures should provide an incentive both to plaintiffs and defendants to make offers and 
to consider counter offers in order to be effective. It is possible that in some types of matter the 
procedure needs only to provide an incentive to one of the parties. 

• When devising the incentive to make offers or to consider counter offers the relationship with actual 
costs incurred is only one factor to be considered. It is equally, if not more, important to ensure that 
the incentive does not encourage wasteful expenditure (which an actual costs indemnity will tend to 
do). Generally the incentives should operate even handedly unless there are good grounds for 
providing an incentive only to one party. 

• When considering whether to apportion costs under the procedure the court or tribunal must have 
regard to whether the person making the offer allowed the other party a reasonable time to assess the 
offer.366 

• Costs orders available under settlement procedures should be subject to disciplinary and other case 
management costs orders. 

Capping costs 

A power to cap costs 

11.39 In DRP 1 the Commission proposed that a court or tribunal should be able to specify the maximum 
amount that may be recovered pursuant to an order for costs.367 The maximum amount specified in such an 
order would not include an amount that a party is ordered to pay pursuant to a disciplinary costs order. The 
Commission suggested that the relative resources of the parties should be one of the factors considered by a 
court or tribunal when deciding whether to cap the costs.368 

11.40 The proposal was based on the Federal Court's power to cap costs.369 The Court has indicated that the 
amount set under the rule should be reasonable having regard to the amount of the claim, the complexity of 
the issues, the extent of the work involved in the matter up to and including the hearing and the costs 
otherwise likely to be incurred.370 However, in Woodlands v Permanent Trustee Company Limited & 
Others371 the Court adopted a different approach. In that case it set a cap of $12 500 having regard to the 
capacity of the applicants to pay this amount and to the fact that, had the proceedings been commenced in the 
Supreme Court of New South Wales, the respondents could not have recovered more than $12 500 as the 
applicants were entitled to the costs indemnity available under the Legal Aid Commission Act 1979 
(NSW).372 

Concerns about a power to cap costs 

11.41 Although most submissions supported a power to cap costs,373 some expressed concerns. 

11.42 A number of submissions were concerned that if the maximum amount specified by the court is too 
low the rule may cause the parties additional hardship by increasing the gap between their solicitor and client 
costs and the costs they recover.374 Some submissions questioned the ability of the courts to set a realistic 
cap.375 One response considered that, in order to ensure an appropriate cap is set by the court, the parties may 
have to disclose information that may signal their litigation strategy or otherwise prejudice the conduct of 
their case.376 

11.43 Responses to the proposal were also concerned that the imposition of a cap may hinder a party's ability 
to prepare and present his or her case377 and that the same cap should apply to all the parties to the 
proceedings.378 A number of submissions objected to the court or tribunal having regard to the relative 
resources of the parties when deciding whether to cap the costs.379 

11.44 One submission noted that the certainty about costs provided by a cap could be achieved more 
satisfactorily by establishing a clear basis for determining what costs are recoverable under a costs order.380 



This would allow parties to accurately predict the actual costs of proceedings and to conduct their cases 
accordingly. 

The Commission's view 

11.45 The power to cap the costs that each party may recover allows a court or tribunal to set a budget so that 
management of the case may be tailored according to appropriate financial limits. The imposition of a cap 
allows each party to make an informed assessment of the costs and risks involved and to weigh them against 
the potential benefits. It can encourage the efficient and economic conduct of the proceedings. The 
imposition of a cap does not prevent a party who wants to spend more than the specified amount from doing 
so it simply prevents those additional costs being passed on to the other party. 

11.46 The Commission is confident that courts and tribunals, with the assistance of the parties, can determine 
a maximum amount that is realistic in the circumstances of the case. The amount of information a party 
discloses under the rule will depend on how he or she balances, on the one hand, the party's desire to ensure 
that the court or tribunal has sufficient information to set a realistic cap against, on the other hand, the desire 
to maintain the confidentiality of information that is not otherwise required to be disclosed to the court. 

11.47 Notwithstanding the Federal Court's decision in Woodlands,381 the Commission considers that the 
general power to set a cap should be based on an objective assessment of the costs reasonably required to 
resolve the dispute and should apply to both parties. This general power should be viewed as part of the 
budgeting and case management function of the courts. Limiting the power to an objective assessment of 
what is reasonably required for the case will limit the scope of the court's inquiry and allow the cap to be 
determined quickly and economically. 

11.48 The Commission's proposed 'material effect' exception to the costs indemnity rule will allow a court or 
tribunal to tailor a costs order (including the imposition of a cap) in light of a party's resources.382 This will 
require a lengthier inquiry but should be required less frequently. 

11.49 The Commission supports the use of a power to cap costs. It should still be possible to make a 
disciplinary costs order where a cap has been specified. That is, the maximum amount specified in such an 
order should not include any costs a party may be ordered to pay pursuant to a disciplinary costs order. 

Recommendation 39 - capping costs 

A court or tribunal should be able to specify, by order made at a directions hearing, the 
maximum amount that may be recovered pursuant to an order for costs. An amount that a party 
is ordered to pay pursuant to a disciplinary costs order is in addition to the maximum amount 
specified by the court or tribunal. 

 



12. The 'material effect' exception 
Introduction 

12.1 In this chapter the Commission recommends that the rule that costs follow the event should not apply to 
people whose ability to present their case properly or to negotiate a fair settlement is materially and 
adversely affected by the risk of having to pay the other party's costs. In these cases the court should be able 
to make another costs order such as capping the liability for costs or requiring each party to bear his or her 
own costs. The chapter examines the need for the exception and its likely operation in light of the responses 
to DRP 1. 

The need for this exception 

12.2 AJAC was concerned that the costs indemnity rule may deter people from pursuing meritorious claims 
or defences because of the risk of having to pay a portion of the other party's costs in addition to their own 
costs if unsuccessful.383 This concern was confirmed by many of the responses to IP 13. It was widely 
recognised that the costs indemnity rule can deter, or help to deter, some litigants from pursuing genuine 
claims or defences.384 The people most likely to be adversely affected in this way are those who may lose 
their home, car or livelihood or suffer some other substantial hardship if required to pay the other party's 
costs.385 

12.3 The Commission is satisfied that the risk of costs following the event can materially and adversely 
affect the ability of some people to properly present their case or, more significantly, to negotiate a fair 
settlement. It considers that the costs allocation rules must provide some protection to people with 
meritorious cases who are affected in this way. 

The Commission's draft recommendation 

12.4 In DRP 1 the Commission proposed that a court should be able to make alternative costs orders, such as 
a cap on the costs payable, when it is satisfied that a party's ability to present his or her case properly or to 
negotiate a fair settlement would be materially and adversely affected if he or she were required to pay the 
other party's costs.386 To assist the court and the parties to identify these cases the Commission suggested that 
there be a presumption that a party's ability to present his or her case properly or to negotiate a fair settlement 
would be affected in this way if he or she would suffer substantial hardship if required to pay the other 
party's costs. This presumption would allow a party who satisfies the criteria to know before proceedings are 
commenced or a defence is filed that he or she may pursue his or her claim or defence without the risk of an 
adverse costs order. However, he or she would still be subject to disciplinary and case management costs 
orders including those that may flow from an assessment of the case's merits. 

Responses to the draft recommendation 

Concern that the exception is unjust to successful parties 

12.5 A number of submissions considered that the exception is unjust as it would deny a successful party the 
right to recover his or her reasonable costs simply because the other party has limited financial resources.387 
One submission opposed the exception on the basis that it was contrary to the doctrine of legal equality.388 
Many of these responses expressed the view that financial hardship should be addressed through legal aid, 
other assistance schemes and contingency fees and not by altering the costs allocation rules.389 

12.6 The Commission accepts that the exception may lead to wealthier litigants having to bear a greater costs 
burden than may be the case under the current costs allocation rules. However, the Commission does not 
accept that this is unjust. As outlined in chapter 2, there are many factors to be considered when determining 
a just allocation of costs. The allocation is not simply a matter of determining who has 'won' the case. The 
current costs allocation rules recognise this by framing the power to award costs as a discretion. A 
fundamental factor that must be taken into account in any system of justice is the need to ensure that the 



costs allocation rules do not result in a party being unable to present his or her case properly or to negotiate a 
fair settlement. 

12.7 In addition, the Commission does not accept that the exception will infringe the doctrine of legal 
equality.390 Equality under the doctrine cannot be limited to formal equality. It must acknowledge and 
address the practical reality of social and economic inequality. Social and economic inequality have 
implications for equality before the law. The exception focuses on enabling parties to present their case and 
to negotiate fair settlements activities which are intrinsic to legal equality. Without that ability parties would 
not be legally equal they would not be equal before the law. 

12.8 The Commission considers that the financial circumstances of the parties is a relevant and rational basis 
for allowing courts and tribunals to determine whether and to what extent a party should be liable for the 
other party's costs. This is not a novel approach. The Commonwealth has already specified that the financial 
circumstances of the parties is a matter to be considered by the court when it is deciding whether to make an 
order for costs in family law proceedings.391 

12.9 The disadvantages experienced by people with limited financial resources are only partly addressed by 
legal assistance schemes and contingency fee arrangements. These schemes and arrangements are not 
available to all litigants and in most cases they do not relieve an assisted litigant from the risk of an adverse 
costs order. The Commission considers that the exception will complement legal assistance schemes and 
contingency fee arrangements. 

Concern that the exception will cause hardship to a successful party 

12.10 Some responses were concerned that the exception could cause substantial hardship to a successful 
litigant who, being unable to recover the reasonable legal costs of his or her case, may be forced to give up 
his or her home, car or livelihood in order to pay his or her legal costs.392 This situation may arise where both 
parties have limited financial resources and are relying on the recovery of costs if successful to pay for the 
litigation. 

12.11 Under the proposed scheme, a court will be able to consider the financial circumstances of all the 
parties when determining the terms of an alternative costs order. As far as possible, the terms of such an 
order should not prejudice the ability of any party to present his or her case properly or to negotiate a fair 
settlement. For example, the court or tribunal may decide that in the circumstances of the case it is 
appropriate that each party bear his or her own costs. Alternatively, it may decide that costs should continue 
to follow the event but subject to a cap that each party can afford. 

12.12 In addition, a successful party who will suffer substantial hardship because he or she is unable to 
recover all or part of his or her costs from the unsuccessful party as a result of a court or tribunal order under 
the exception may apply to the federal legal assistance indemnity fund for the reasonable costs he or she has 
incurred.393 

Concern that the exception will encourage unmeritorious litigation 

12.13 A number of submissions were concerned that the exception would encourage unmeritorious litigation 
and discourage settlement.394 This concern is based on the view that the risk of an adverse costs order deters 
claims and defences that are without merit and acts as an incentive to settle the dispute rather than proceed to 
a hearing. 

12.14 The extent to which the costs indemnity rule deters unmeritorious claims and defences and encourages 
settlement cannot be measured accurately. In chapter 11 the Commission recommends a number of 
disciplinary costs orders that will enhance the ability of courts and tribunals to filter and control claims and 
defences that are frivolous, vexatious or without merit.395 Disciplinary and case management costs orders 
will also encourage parties to seriously consider settling their dispute.396 

12.15 The Commission considers that the availability of disciplinary and case management costs orders will 
ensure that litigants wishing to pursue unmeritorious claims or defences are not encouraged by the possibility 
of an alternative costs order under the exception. 



Concern about the criteria for determining substantial hardship 

12.16 In DRP 1 the Commission suggested that, when considering whether a party would suffer substantial 
hardship, a court should have regard to whether the party would lose his or her home, motor vehicle or 
livelihood as a result, in part or whole, of having to pay the other party's costs.397 

12.17 Responses to this proposal were concerned that 

• the list of factors should not be exhaustive398 

• the court should also have regard to whether the party would be made bankrupt as a result of having to 
pay the other party's costs399 

• a party with an asset worth far more than the expected amount of adverse costs should not obtain the 
benefit of a costs order under the exception as he or she will not suffer substantial hardship as a result 
of an adverse costs order400 

• there are cases, such as the enforcement of a mortgage or other security interest, where a party's house 
or car is the subject of the proceedings and will be lost regardless of whether there is an adverse costs 
order401 

• the rule could be abused by corporate entities and individuals who re-arrange their financial affairs in 
order to satisfy the criteria for 'substantial hardship'402 

• the factors do not contemplate financial hardship that may be suffered by a corporation as a result of 
adverse costs orders.403 

12.18 The Commission does not favour a non-exhaustive list of factors for determining substantial hardship. 
Such a list may create uncertainty and the potential for lengthy and expensive argument. In any event, when 
deciding whether a party's ability to properly present his or her case or to negotiate a fair settlement will be 
materially and adversely affected if he or she is required to pay the other party's costs, the court may have 
regard to any relevant factors. The court is not limited to the substantial hardship test, the main purpose of 
which is to create a presumption that certain parties may come within the exception. However, the 
Commission does accept that the list of factors for determining substantial hardship should include whether a 
party will be made bankrupt as a result of an adverse costs order. 

12.19 The situation where a person may lose a house or motor vehicle but be left with significant assets may 
be addressed in a number of ways. For example, where a person will have to sell a house worth $1 million if 
required to pay an adverse costs order for $150 000, a court 

• may not be satisfied that the person would suffer substantial hardship if the property is sold 

• may be satisfied that substantial hardship exists but does not consider that the party's ability to present 
his or her case properly or to negotiate a fair settlement is materially and adversely affected by the risk 
of adverse costs 

• even if satisfied that the exception applies, may take the party's financial resources into account when 
settling the terms of the alternative costs order (for example, the cap may be set higher to reflect the 
underlying wealth). 

12.20 It is unlikely that a party to proceedings seeking the sale of his or her home or motor vehicle under a 
security would be able to claim substantial hardship on the basis that he or she will lose the home or motor 
vehicle if required to pay the other party's costs. If the party is unsuccessful he or she will lose the home or 
motor vehicle regardless of an adverse costs order. In any event, even if substantial hardship could be shown 
the other party could rebut the presumption by showing that, as the loss of the house or motor vehicle is 
inevitable if the party loses the case, the risk of an adverse costs order would not materially affect the ability 
of the party to conduct his or her case properly or to negotiate a fair settlement. 



12.21 The Commission accepts that the rule could be abused by corporate entities and individuals who 
establish trusts, transfer assets or otherwise arrange their financial affairs in order to satisfy the criteria for 
'substantial hardship'. This problem already arises where parties seek to avoid an order for security of costs, a 
costs order or the judgment itself. One solution is for a court, when determining whether a party's ability to 
litigate is materially affected by the risk of an adverse costs order, to consider whether the applicant appears 
to have arranged his or her financial affairs so as to divest him or herself of legal title to assets or income at a 
time when the litigation was pending or had commenced. If so, the court may refuse to make an order under 
the exception. A court may also have regard to any trusts, relatives or other third parties that may support the 
litigation when settling the terms of a costs order. 

12.22 The Commission also accepts that the factors for determining substantial hardship have little 
application to corporations. This means a corporation that will suffer financial hardship as a result of an 
adverse costs order will not be presumed to come within the exception. However, a corporation may still 
obtain a costs order under the exception if it can nonetheless satisfy the court that the risk of an adverse costs 
order will materially and adversely affect its ability to present its case properly or to negotiate a fair 
settlement. The financial impact on the corporation of an adverse costs order may be considered by the court 
when making its determination. 

Concern about who should determine substantial hardship 

12.23 In DRP 1 the Commission invited comments on whether an administrative body, such as a legal aid 
commission, should assess claims of substantial hardship rather than a court.404 Responses to this issue were 
equally divided.405 Some submissions suggested that applications should be assessed by a court registrar.406 
There was also concern that the question of substantial hardship should be determined in accordance with the 
principles of natural justice.407 

12.24 The Commission considers that substantial hardship should be determined by a judge. 

• The exception must work in harmony with, and as part of, the judge's management of the case. The 
questions of whether substantial hardship exists and how the case should be managed because of it are 
related and need to be dealt with together. Assessment by an administrative body or a registrar would 
seriously fragment the management process.  

• The conduct of applications for substantial hardship will need to be rigorously controlled applications 
should not become a trial within a trial.408 The Commission considers that the authority and powers of 
a judge allow him or her to control the conduct of applications more effectively than an administrative 
body or registrar might be able to.  

• The exception must work in harmony with, and as part of, the judge's management of the case. The 
questions of whether substantial hardship exists and how the case should be managed because of it are 
related and need to be dealt with together. Assessment by an administrative body or a registrar would 
seriously fragment  ood that the unsuccessful party would always seek a review. This would add to the 
expense of the proceedings and cause further delays. Some parties may use the review process to 
exhaust the resources of the other party. It is therefore preferable for a judge to determine the issue and 
to limit appeals to the circumstances discussed in chapter 10. 

12.25 The Commission expects the courts to develop and publish guidelines on the procedures and evidence 
for determining substantial hardship409 and to publish decisions that will help guide the conduct and 
determination of future applications. 

Concern about considering the parties' financial resources when making an order 

12.26 In DRP 1 the Commission suggested that the court should have regard to the resources of the parties 
and to the circumstances of the case when deciding on the terms of an order made under the exception.410 It 
also suggested that, when considering the 'resources of the parties', the court must have regard to the 
financial circumstances of each party and to whether the financial capacity of any of the parties is being 



affected in whole or part by legal aid, contingency fees, insurance, fighting funds, tax deductibility or any 
other factor.411 

12.27 There were concerns that 

• when considering the 'resources of the parties' a court should not have regard to legal aid,412 
insurance413 or tax deductibility414 

• only the financial circumstances of the person seeking an order under the exception should be 
considered.415 

12.28 The Commission considers that the orders made under the exception should reflect, as far as possible, 
the extent to which a party could satisfy an adverse costs order without the risk of such an order materially 
affecting his or her ability to present his or her case properly or to negotiate a fair settlement. The extent to 
which a party can pay an adverse costs order is affected by such mechanisms as legal aid, insurance and tax 
deductibility. By helping a party to meet the costs of his or her own representation, these mechanisms can 
help preserve whatever financial resources he or she may have available to pay an adverse costs order. 
Without this information a court would find it difficult to determine an appropriate cap or other order. 

12.29 The Commission also considers that orders made under the exception should be just in all the 
circumstances of the case. To this extent the financial circumstances of each party may be relevant. 
However, in all cases the only factors relevant when determining whether any alternative costs order needs to 
be considered are the financial resources of the party seeking the order and, after that threshold test has been 
satisfied, in most cases the main factor when determining an appropriate order will be the capacity of the 
applicant to pay an adverse costs order. 

Concern about whether courts and tribunals are able to consider legal aid 

12.30 One submission was concerned that legal aid legislation in most States and Territories would have to 
be amended to allow courts to consider legal aid as a financial resource.416 It argued that under the Legal 
Services Commission Act 1977 (SA), for example, a court may not take into account the fact that a party is 
receiving legal assistance when it makes a costs order and it is an offence to disclose the fact or terms of a 
grant of legal aid to a court.417 

12.31 The Commission does not agree with this interpretation of the legislation. The relevant provisions of 
this Act 

• preserve the right of an assisted person to recover costs notwithstanding that he or she has not actually 
incurred any costs because of the grant of assistance418 the Act would not prevent a court from 
considering a grant of assistance when making an order under the exception 

• make it an offence for members and employees of the Legal Services Commission and its committees 
to disclose information about people applying for assistance419 it is not an offence for an assisted party 
to provide information about the assistance he or she may be receiving. 

Accordingly, the Commission does not consider there is any need to amend legal aid legislation as 
suggested. 

Concern that financial information may be exploited 

12.32 Some submissions were concerned that the information about a party's financial resources that must be 
disclosed under the exception may be exploited by the other parties to the proceedings.420 For example, if the 
information disclosed by a party indicates that his or her grant of legal aid is almost exhausted the other party 
may decide to prolong the litigation or make a low settlement offer knowing that the party is facing financial 
difficulties. 



12.33 This is an important issue but not a new one. It is already common for each party to proceedings to 
assess the resources of the other parties and, in some cases, for a party with substantial resources to try to 
take advantage of the other party's weaknesses (financial or otherwise). 

12.34 The guidelines to be developed by the courts to implement the exception should address this issue. 
They should seek to limit the opportunities for information about a party's financial resources to be exploited. 
For example, the guidelines might allow indicative costs orders to be made at the beginning of proceedings 
on the basis of general information about whether a party expects to be supported by legal aid throughout the 
proceedings. A final order would be made only after evidence at the end of the proceedings on what legal aid 
was in fact made available. 

12.35 The court's management of the case to ensure that it is conducted efficiently and economically will 
also help to reduce the opportunities for a party who has substantially greater resources to take advantage of 
the other party.421 

Concern about how the exception will work in practice 

12.36 A number of responses expressed concern about how the exception would work in practice.422 In 
particular, many considered that the tactical advantage of obtaining an order under the exception would 
cause applications to be vigorously pursued and opposed.423 As a result, applications would be long and 
expensive. The court and the parties may have to deal with complex issues concerning the applicant's 
financial circumstances such as identifying and valuing his or her assets and property. 

12.37 It is important that applications under the exception are not abused or allowed to become a source of 
delay and additional costs. The courts should strictly control the time and cost of applications. In most cases 
an applicant's financial circumstances should be provided by affidavit.424 Formal valuation evidence should 
rarely be necessary. If there is insufficient information for a court to make an order under the exception at the 
time of the application it may, at that time, indicate the costs order it is likely to make at a later stage of the 
proceedings. 

12.38 The cost and complexity of proceedings under the exception are difficult to anticipate. However, the 
Commission expects that applications under the exception will involve a similar level of time and resources 
as applications for security of costs or for an order specifying a cap under the Federal Court Rules. It may 
take some time to establish procedures and precedents that will guide the process and discourage applications 
that are outside the criteria. 

Concern that courts should be able to review an order if circumstances change 

12.39 A few submissions considered that courts should be able to review an order made under the exception 
if the applicant's circumstances change during the course of the litigation.425 The Commission is concerned 
that providing a general right of review could lead to uncertainty and encourage further disputes. A 
preferable approach is for the court, if it considers it necessary, to make the costs order subject to there being 
no change in the applicant's circumstances. If a court considers it is unable to make an order under the 
exception at an early stage of proceedings it may, at that time, provide an indication of the order it is likely to 
make at a later stage.426 

The Commission's view 

12.40 The Commission recommends that a court should be able to vary the rule that costs follow the event 
where it is satisfied that a party's ability to present his or her case properly or to negotiate a fair settlement is 
materially and adversely affected by the risk of an adverse costs order. Such a power will provide some 
assistance to people who are unable to pursue meritorious cases or to negotiate fair settlements because of 
the risk of costs following the event. 

12.41 The central objective of the recommendation is to ensure that the costs indemnity rule does not impede 
access to courts and tribunals. The exception will improve access to justice by helping parties to have access 



to effective dispute resolution mechanisms necessary to protect their rights or interests. It will complement, 
but not replace, the assistance available under legal aid schemes and contingency fee arrangements. 

12.42 The recommendation focuses on the ability of the parties to present their case properly or to negotiate 
a fair settlement. The presumption based on substantial hardship will assist the court and the parties to 
identify cases where it is appropriate to make a costs order under the exception. It will allow a party who 
satisfies the criteria to know before proceedings are commenced or a defence is filed that he or she may 
pursue his or her claim or defence without the risk of an adverse costs order. However, substantial hardship 
is not the only indicia of 'material effect' and it will be possible for the courts to consider all the 
circumstances of a case when deciding whether, and on what terms, a costs order should be made under the 
exception. 

12.43 The Commission acknowledges that applications under the exception have the potential, at least in the 
beginning, to be an expensive and time-consuming interlocutory step in proceedings. However, the exception 
must be understood in the context of an enhanced scheme of disciplinary and case management costs orders 
that will control unreasonable claims and defences and promote settlement. The Commission is confident 
that courts will develop procedures and precedents which will ensure that applications under the exception 
are resolved quickly, economically and efficiently. 

12.44 The Commission's recommendation will allow courts to tailor costs orders to meet the circumstances 
of the parties so that neither is stopped from presenting his or her case properly or from negotiating a fair 
settlement because of the risk that costs will follow the event. Costs orders under the exception will permit a 
court to limit a party's liability for adverse costs so that the risk is in proportion to the party's capacity to pay. 

Recommendation 40 - alternative costs orders where a party's ability to litigate or negotiate is 
materially and adversely affected 

A court may, at any stage of the proceedings, upon the application of a party, make an 
alternative costs order if it is satisfied that the risk of having to pay the other party's costs if 
unsuccessful will materially and adversely affect the ability of the party to 

• present his or her case properly or 

• negotiate a fair settlement. 

Recommendation 41 - presumption that a party's ability will be materially affected 

The court shall presume, unless satisfied otherwise, that a party's ability to present his or her 
case properly or to negotiate a fair settlement will be materially and adversely affected if the 
court is satisfied that the party would suffer substantial hardship if required to pay the other 
party's costs. 

Recommendation 42 - substantial hardship 

When determining whether a party would suffer substantial hardship the court shall have regard 
to whether the party will 

• lose or be forced to vacate his or her home 

• lose a motor vehicle or the use of a motor vehicle reasonably necessary for domestic, 
employment or business purposes 

• lose his or her employment or livelihood 

• be made bankrupt 



as a result, in part or whole, of being required to pay the other party's costs. 

Recommendation 43 - orders the court may make if satisfied that a party's ability will be 
materially and adversely affected 

If a court finds that a party's ability to present his or her case properly or to negotiate a fair 
settlement will be materially and adversely affected if costs follow the event, the court may 
make such orders as to costs as it considers just having regard to the resources of the parties and 
to the circumstances of the case. The orders the court may make include an order that 

• each party bear his or her own costs 

• the affected party, if unsuccessful, only pay the successful party's costs up to a cap set by 
the court 

• another person, group, body or fund, in relation to which the court has power to make a 
costs order, is to pay all or part of the costs of one or more of the parties. 

An order under this provision will be subject to the court's power to make disciplinary costs 
orders. 

Recommendation 44 - determining the resources of the parties 

When considering the 'resources of the parties' the court must have regard to the financial 
circumstances of each party and to whether the financial capacity of any of the parties to pay an 
adverse costs order is being affected in whole or part by legal aid, contingency fees, insurance, 
fighting funds, tax deductibility or any other factor. 

 



13. Public interest costs orders 
Introduction 

13.1 Public interest litigation is an important mechanism for clarifying legal issues to the benefit of the 
general community. In this chapter the Commission examines the concept of public interest litigation and the 
current approach to cost allocation in such matters. The Commission concludes that public interest litigation 
is of significant benefit to the community and that it should not be impeded by costs allocation rules. 

What is public interest litigation? 

13.2 No clear definition of public interest exists in legislation or case law. The courts have preferred to leave 
the definition open and to determine the question of public interest on the basis of the circumstances of each 
case. However, the courts give some guidance as to how the question is to be approached. A widely accepted 
approach is to see whether the case affects the community or a significant sector of the community or 
involves an important question of law. It also seems that particular types of cases are more likely to be found 
to be in the public interest. These include cases involving issues of national security or concerning the 
efficient and fair administration of justice. For the purposes of this report, public interest litigation includes 
test cases. 

Current cost allocation in public interest litigation 

Current approach 

13.3 Courts are able to vary the usual order that costs follow the event where they are satisfied that the case 
is in the public interest. For example, in some public interest cases they have declined to award costs against 
an unsuccessful plaintiff427 or ordered an unsuccessful respondent to pay the other party's costs on an 
indemnity basis.428 In Woodlands & Ballard v Permanent Trustee & Ors429 the Federal Court ordered that the 
maximum costs that could be recovered on a party and party basis would be $12 500. The public interest in 
the case was a significant factor in making the order. 

13.4 However, these orders are relatively uncommon. In most cases the courts have tended to take the view 
that a party should not be deprived of his or her right to seek costs if successful,430 or be required to pay 
indemnity costs if unsuccessful,431 merely because the litigation may be in the public interest. 

At what stage in public interest proceedings may a costs order be made? 

13.5 Although courts may award costs at any stage of proceedings,432 they will usually make no order until 
the matter is finished and the result, conduct of the parties and the level of public interest can be considered. 

The need for reform 

The benefits of public interest litigation 

13.6 The benefits that arise from public interest litigation include 

• development of the law leading to greater certainty, greater equity and access to the legal system and 
increased public confidence in the administration of the law (which in turn should lead to less disputes 
and less expenditure on litigation) 

• economies of scale 

• impetus for reform and structural change to reduce potential disputes (for example, a test case can 
encourage the development of rules and procedures designed to ensure greater compliance with a 
particular law) 



• contribution to market regulation and public sector accountability by allowing greater scope for 
private enforcement 

• reduction of other social costs by stopping or preventing costly market or government failures. 

13.7 For example, public interest litigation has made a significant contribution to the development of 
environmental law.433 

Costs allocation rules and public interest litigation 

13.8 Costs allocation rules can significantly influence the bringing and conduct of public interest litigation 
and test cases.434 In particular, the costs indemnity rule generally has a deterrent effect on this type of 
litigation. 

13.9 In an address to an International Conference on Environmental Law in 1989, Justice Toohey stated 

There is little point in opening the doors to the courts if litigants cannot afford to come in. The general rule in 
litigation that 'costs follow the event' is in point. The fear, if unsuccessful, of having to pay the costs of the other side 
(often a government instrumentality or wealthy private corporation), with devastating consequences to the individual 
or environmental group bringing the action, must inhibit the taking of case to court. In any event, it will be a factor 
that looms large in any consideration to initiate litigation.435 

13.10 Some jurisdictions have introduced systems of one-way fee shifting where a party found to be acting 
in the public interest, usually the plaintiff, is able to recover costs if successful but pay nothing if 
unsuccessful.436 

13.11 The Commission considers that the significant benefits of public interest litigation mean it should not 
be impeded by the costs allocation rules. 

Other reforms 

13.12 It is important to recognise that reforms to the costs allocation rules are just one of a number of factors 
that may reduce the barriers to public interest litigation. For example, public interest litigation could also be 
facilitated by reforms to the rules of standing and other technical barriers, and by increasing the assistance 
available to one or more of the parties under public interest litigation funds.437 

A public interest costs order 

The Commission's draft recommendation 

13.13 In DRP 1 the Commission proposed that a court or tribunal should be able to make a public interest 
costs order if it is satisfied that 

• the proceedings will determine, enforce or clarify an important right or obligation affecting the 
community or a significant sector of the community 

• the proceedings involve the resolution of an important question of law 

• the proceedings otherwise have the character of public interest or test case proceedings.438 

Responses to the draft recommendation 

13.14 Most responses supported the introduction of a public interest costs order.439 However, concerns were 
raised that 

• the orders may impinge on individual rights440 

• the proposed criteria are uncertain441 which may 



― allow the court too much opportunity to avoid making an order442 

― allow the court to make an order in inappropriate cases 

• the orders will encourage litigation, much of which may be unmeritorious443 

• the orders are unnecessary as the common law is sufficient444 

• applications for an order will add to the expense and time of proceedings.445 

13.15 A number of submissions argued that public interest litigation should be supported by a public fund 
and not by changes to the costs allocation rules.446 The Commission considers that both of these mechanisms 
should be available. Public interest litigation funds are discussed in chapter 18. 

The Commission's view 

13.16 The proposed criteria for determining whether proceedings are in the public interest reflect those 
already developed by the courts. They preserve the ability of a court or tribunal to determine whether 
litigation is in the public interest in light of all the circumstances of the case. 

13.17 The Commission acknowledges that there is a risk that applications for public interest costs orders 
could become an expensive and time-consuming interlocutory step in proceedings. However, the 
Commission is confident that courts will develop procedures and precedents which will ensure that 
applications are resolved quickly, economically and efficiently. The making of indicative costs orders will 
also assist in an efficient resolution of issues.447 The Commission expects that applications will require a 
similar level of time and resources as applications currently made pursuant to the court's discretion as to 
costs. 

13.18 The Commission does not expect public interest costs orders to result in a flood of litigation. Existing 
legislative provisions aimed at encouraging public interest litigation have not led to a significant increase in 
the number of litigants.448 Moreover, the rule must be understood in the context of an enhanced scheme of 
disciplinary and case management costs orders that will improve the ability of courts and tribunals to control 
unreasonable claims and defences and to ensure that proceedings are conducted in an efficient and 
economical manner.449 

13.19 A court or tribunal should be able to make a public interest costs order notwithstanding that one or 
more of the parties to the proceedings has a personal interest in the matter. The extent of the private or 
commercial interest of each party to public interest litigation should be considered by the court when 
deciding the terms of any costs order. 

Recommendation 45 - public interest costs orders 

A court or tribunal may, upon the application of a party, make a public interest costs order if the 
court or tribunal is satisfied that 

• the proceedings will determine, enforce or clarify an important right or obligation 
affecting the community or a significant sector of the community 

• the proceedings will affect the development of the law generally and may reduce the need 
for further litigation 

• the proceedings otherwise have the character of public interest or test case proceedings. 

A court or tribunal may make a public interest costs order notwithstanding that one or more of 
the parties to the proceedings has a personal interest in the matter. 

 



Objects clause 

13.20 One submission suggested an objects clause could be used to help guide the parties and the courts 
when considering whether the circumstances of a case warrant the making of a public interest costs order.450 
Objects clauses have been used frequently in legislation to aid interpretation of an Act.451 For example, the 
Environmental Planning & Assessment Act 1979 (NSW) and the Nature Conservation Act 1992 (Qld) both 
use objects clauses to clarify their purposes. 

13.21 The Commission considers that an objects clause would make the rules for public interest costs orders 
more certain and would help to ensure that courts make such orders in appropriate cases. The legislation 
establishing public interest costs orders should include a clause stating that the object of such orders is to 
assist the initiation and conduct of litigation that affects the community or a significant sector of the 
community or that will develop the law. 

Recommendation 46 - objects clause 

The legislation establishing public interest costs orders should state that the object of such 
orders is to assist the initiation and conduct of litigation that affects the community or a 
significant sector of the community or will develop the law. 

 
Terms of a public interest costs order 

The Commission's draft recommendation 

13.22 In DRP 1 the Commission proposed that if the court or tribunal is satisfied that there are grounds for it 
to make a public interest costs order, it may make such orders as to costs as it considers appropriate having 
regard to 

• the resources of the parties, including whether any party is in receipt of legal aid or other assistance or 
is able to claim its legal costs as a tax deduction 

• the likely cost of the proceedings to each party 

• the ability of each party to present his or her case properly or to negotiate a fair settlement 

• the extent of any private or commercial interest each party may have in the litigation. 

The orders the court or tribunal may make, subject to disciplinary costs orders, should include an order that 

• each party bear his or her own costs 

• the party applying for the public interest costs order, regardless of the outcome of the proceedings, 
shall 

― not be liable for the other party's costs 

― only be liable to pay a specified proportion of the other party's costs 

― be able to recover all or part of his or her costs from the other party 

• another person, group, body or fund, in relation to which the court or tribunal has power to make a 
costs order, is to pay all or part of the costs of one or more of the parties.452 

The terms of this proposal received broad support.453 



Concerns about the possible terms of a public interest costs order 

13.23 The Commission is aware of the concern that an 'innocent' party should not be deprived of its right to 
recover costs merely because the litigation is in the public interest.454 The Commission recognises this 
view455 but considers that there may be public interest cases where an order giving immunity against an 
adverse costs order is reasonable in light of all the circumstances of the matter. For example, where a party 
has a substantial commercial interest in the outcome it may be appropriate to grant an immunity to the other 
party if he or she has little or no personal interest in the matter and is properly pursuing it in the public 
interest. 

Concerns about the court having regard to the parties' financial resources 

13.24 Some submissions queried the relevance of legal aid or tax deductibility when settling the terms of a 
public interest costs order.456 The Commission considers that public interest costs orders should reflect, as far 
as possible, the extent to which a party could satisfy an adverse costs order without such an order affecting 
the party's ability to pursue the litigation. The extent to which a party can pay an adverse costs order is 
affected by such mechanisms as legal aid, insurance and tax deductibility. Without this information a court 
would find it difficult to determine an appropriate cap or other order.457 

The Commission's view 

13.25 In formulating the terms of a public interest costs order, the court should consider all the circumstances 
of the proceeding and of the parties before them. The aim of the order should be to assist the litigation to 
proceed. Public interest costs orders should be subject to disciplinary and case management costs orders. 

Recommendation 47 - terms of a public interest costs order 

If the court or tribunal is satisfied that there are grounds for it to make a public interest costs 
order, it may make such orders as to costs as it considers appropriate having regard to 

• the resources of the parties 

• the likely cost of the proceedings to each party 

• the ability of each party to present his or her case properly or to negotiate a fair settlement 

• the extent of any private or commercial interest each party may have in the litigation. 

The orders the court or tribunal may make include an order that 

• costs follow the event 

• each party bear his or her own costs 

• the party applying for the public interest costs order, regardless of the outcome of the 
proceedings, shall 

― not be liable for the other party's costs 

― only be liable to pay a specified proportion of the other party's costs 

― be able to recover all or part of his or her costs from the other party 

• another person, group, body or fund, in relation to which the court or tribunal has power 
to make a costs order, is to pay all or part of the costs of one or more of the parties. 

An order under this provision will be subject to the power of the court or tribunal to make 



disciplinary and case management costs orders. 

Recommendation 48 - determining the resources of the parties 

When considering the 'resources of the parties' the court must have regard to the financial 
circumstances of each party and to whether the financial capacity of any of the parties to pay an 
adverse costs order is being affected in whole or part by legal aid, contingency fees, insurance, 
fighting funds, tax deductibility or any other factor. 

 
Timing of a public interest costs order 

13.26 In DRP 1 the Commission proposed that a public interest costs order should be made at any stage of 
the proceedings.458 This received general support.459 

13.27 The Commission considers that a public interest costs order will facilitate public interest litigation 
most effectively if made at the start of proceedings. This will assist the parties to know their position 
throughout the proceedings. The Commission recognises that the issue may lead to a substantial dispute 
between the parties that might be more easily resolved if the order was not made until the conclusion of the 
proceedings. However, it considers that, on balance, the court should be empowered to make the order at any 
time including at the start of the proceedings.460 

Recommendation 49 - timing of a public interest costs order 

The court or tribunal may make a public interest costs order at any stage of the proceedings 
including at the start of the proceedings. 

 
Reviewing a public interests costs order if circumstances change 

13.28 A few submissions considered that courts should be able to review a public interest costs order if the 
circumstances of the case change during the course of the litigation.461 The Commission is concerned that 
providing a general right of review could lead to uncertainty and encourage further disputes. A preferable 
approach is for the court, if it considers it necessary, to make the costs order subject to there being no change 
in circumstances. 

13.29 Alternatively, where there is insufficient information for a court to make a public interests costs order 
at the start of proceedings it may, at that time, indicate the costs order it is likely to make at the end of the 
proceedings subject to any change in circumstances coming to light in the course of the proceedings.462 

Statutory power to commence proceedings 'in the public interest' 

13.30 The Commission is aware that some statutory authorities have the power to commence certain 
proceedings if they are in the public interest. For example, the ASC may bring proceedings on behalf, or in 
the name, of persons who have suffered damage as a result of conduct that has been the subject of an ASC 
investigation.463 The ASC must be satisfied that it is in the public interest for it to commence such an action. 
In determining this question it takes into account factors such as the financial capacity of the person who has 
suffered damage, the seriousness of the alleged conduct or breach and whether the action is an appropriate 
test case. A decision to commence the proceeding may be subject to challenge under the Administrative 
Decisions (Judicial Review) Act 1977 (Cth). The ASC bears the cost of the proceedings but may recover its 
costs if the action is successful.464 

13.31 The Commission considers that actions commenced under such powers are significantly different in 
nature to the public interest litigation considered in this chapter. The regulatory agency takes action 
effectively on behalf of others and with a defined costs regime for the action. It is not necessary for the 
broader public interests costs regime discussed in this chapter to apply. Accordingly, while cases of this kind 



may often have the character of public interest or test proceedings, in the Commission's view it would not be 
appropriate for the court to make a public interest costs order in these cases. 

Maintenance and champerty 

13.32 Private financing of proceedings has become a common and acceptable method of assisting individuals 
or groups with limited resources to gain access to the courts. This is reflected in the increasing trend for 
litigation to be financed by groups such as trade unions, special interest groups and government 
organisations. The common law crime and tort of maintenance prohibits a person with no interest in the 
litigation from financing a party unless there is a legally justifiable motive. The courts recognise that the 
charitable support of claims and the existence of a common interest are justifiable motives, but the 
application of these exceptions has failed to produce consistent guidelines. The law also prohibits a person or 
group financing litigation to share in its proceeds. This is called champerty. 

13.33 The laws of maintenance and champerty have the potential to impede public interest litigation. They 
are rarely enforced and have been abolished in the United Kingdom,465 Victoria466 and New South Wales.467 
The Commission has discussed the issues surrounding maintenance and champerty in previous reports.468 

13.34 The Commission re-affirms its previous recommendation that maintenance should be abolished as a 
crime, a tort and as the basis of a defence to an action for breach of contract.469 It also supports the abolition 
of the law of champerty, notwithstanding concerns that this could lead to abuses of justice by the undesirable 
outside financing of, and speculation in, lawsuits.470 The Commission considers that these abuses can be 
controlled by a court's inherent power to terminate proceedings if an abuse occurs and by awarding costs 
against a maintainer who has supported an unsuccessful party. Contracts involving maintenance and 
champerty should continue to be illegal if they are contrary to public policy.471 



14. Costs allocation agreements 
What are costs allocation agreements? 

14.1 A costs allocation agreement arises where parties agree on how the costs incurred as a result of 
litigation are to be quantified or apportioned between them. Such an agreement may be made before or after 
litigation has commenced. These agreements are already being used in some situations. For example, some 
contracts include provisions requiring one party to pay the legal costs of another party on a full indemnity 
basis if there is a dispute. The extent to which these provisions have been enforced by the courts is not clear. 
In Maher v Network Finance Ltd472 the New South Wales Court of Appeal held that a mortgagee could 
recover its litigation costs pursuant to the terms of the mortgage. The Federal Court Rules recognise 
agreements between parties as to the payment of all or part of the costs incurred as a result of proceedings.473 

Advantages of costs allocation agreements 

14.2 The use of costs allocation agreements has a number of advantages. An agreement requires parties to 
consider the question of costs before, or at an early stage of, litigation. It can provide greater certainty as to 
the amount of costs and how they are to be borne. An agreement also allows the parties greater flexibility to 
deal with costs in the manner most appropriate to the circumstances of their case. Costs allocation 
agreements have been used for these purposes in test cases involving the finance industry. 

Disadvantages of costs allocation agreements 

14.3 There are some disadvantages. In particular, there is a risk that an agreement may be unreasonable or 
unjust, especially where one party enjoys greater bargaining power.474 In some cases it could be used to 
impose a costs burden that would deter a weaker party from pursuing his or her rights. This would effectively 
be an ouster of the court or tribunal's jurisdiction to hear any dispute between the parties. The introduction of 
safeguards to ensure that agreements do not contain terms that are unreasonable or unjust could add to the 
duration and expense of the substantive proceedings. 

The Commission's draft recommendation 

14.4 In DRP 1 the Commission considered that, on balance, the disadvantages outweigh the advantages of 
costs allocation agreements.475 It proposed that the terms of a costs allocation agreement should be subject to 
any court or tribunal order as to the costs arising from litigation between the parties.476 Most responses 
supported the draft recommendation.477 

The Commission's view 

14.5 The Commission considers that a costs allocation agreement should be subject to any court or tribunal 
order as to the costs arising from litigation between the parties. The power of the court or tribunal to make a 
costs order should not be limited only to cases where it finds that the agreement is unconscionable or 
otherwise unenforceable. 

14.6 The Commission also considers that only a costs allocation agreement made in contemplation of 
particular proceedings should have effect. Costs clauses in loan agreements, leases and other contracts 
should therefore not be enforceable where, as in most cases, they are not made in light of particular 
proceedings that have already commenced or are likely to commence. This will help to ensure that each party 
has accepted the terms of a costs agreement after considering the nature of the dispute, the likely costs and 
other relevant factors. It will reduce the risk of costs clauses in mortgages or other standard agreements being 
used to impose a costs burden on a weaker party who may be unaware of the clause or of its significance in 
any subsequent dispute. 

14.7 The Commission recognises that in practice this recommendation will mean that costs allocation 
agreements will rarely be used. The alternative of allowing agreements made at anytime to be enforced 
subject to safeguards against unfair or unjust provisions would be counterproductive, inviting lengthy and 



costly disputes which could undermine the value of having such agreements. The Commission's 
recommendation will not affect the ability of each party to decide not to seek costs against the other party or, 
if costs have been awarded, not to enforce that award. 

Recommendation 50 - costs allocation agreements to be subject to costs orders 

Where the parties to proceedings have made a costs allocation agreement in contemplation of 
the particular proceedings being determined by the court or tribunal, costs shall be apportioned 
in accordance with the terms of that agreement subject to any costs orders made by the court or 
tribunal. A costs agreement not made in contemplation of the particular proceedings should not 
be enforceable. 

 



15. Disclosure of costs 
Introduction 

15.1 This chapter examines the need for litigants to know what cost allocation rules apply to their matter and 
how those rules may operate in the circumstances of their case. It also looks at the need for litigants to be 
regularly informed about the costs of their matter. The Commission's recommendations focus on the 
obligations of courts, tribunals and lawyers to provide this information. 

The need for disclosure 

15.2 Throughout the Commission's consultations and public hearings it was evident that people in the 
community need more information about the courts and the legal system and that information about costs 
needs to be given early and frequently.478 Many of the difficulties people had experienced with the legal 
system may have been avoided by the provision of clear, simple and independent information about the law, 
lawyers and use of the courts.479 

15.3 AJAC noted that there is considerable support within the community, including the legal profession 
itself, for requirements that lawyers disclose to clients information about fees and related matters at the 
earliest opportunity.480 A number of jurisdictions already have rules requiring lawyers to provide written 
information on such matters as how their fees are determined and an estimate of the total cost of the 
litigation.481 The federal Government will be legislating to require lawyers in federal matters to inform their 
clients about likely costs, lawyers' charges, alternative dispute resolution and complaints mechanisms about 
lawyers.482 The early provision of this information means a client is in a much better position to make 
decisions about engaging a lawyer, pursuing litigation or seeking alternative courses of action. 

Information to be provided about the costs rules 

15.4 In DRP 1 the Commission proposed that clients be made aware of the costs allocation rules that apply to 
their matter and of how those rules may operate in the circumstances of their case.483 The Commission 
favoured the approach used in family law proceedings where a lawyer, before entering a fee agreement, must 
give his or her client a copy of a pamphlet prepared by the Family Court setting out the main costs rules. 
Although this approach focuses on the costs between solicitor and client, it is a useful model for helping 
clients understand the relevant costs allocation rules. 

15.5 The Commission also proposed that the current legislation and rules requiring lawyers to disclose fee 
arrangements to their clients be amended to include a requirement to provide information about the relevant 
costs allocation rules and advice on their ramifications.484 A failure to provide such information should 
attract the same sanction as a failure to comply with other requirements under the relevant fee disclosure 
rules. 

15.6 These proposals received substantial support from all sectors of the community.485 The Commission 
endorses the suggestions that the pamphlet 

• should contain a list of independent help contacts486 

• should be provided in languages other than English, or alternatively, should include contact details for 
translations.487 

15.7 The Commission acknowledges that there is a cost associated with the publication and distribution of 
such pamphlets. However, the Commission considers that this is outweighed by the overall benefit that it 
will bring to the community. 



Recommendation 51 - courts and tribunals to prepare a pamphlet on their costs allocation 
rules 

Each court and tribunal should prepare a short, easy to read pamphlet describing the costs 
allocation rules applying to each type of proceeding that the court or tribunal can deal with. 
Copies of the pamphlet should be freely available to legal practitioners and to members of the 
public. 

Recommendation 52 - party to be given pamphlet and written advice of relevant costs 
allocation rules 

A party's legal representative should give the party 

• a copy of the relevant costs pamphlet when the party first seeks advice about litigation 
• written advice of the relevant costs allocation rules and how they operate when the party 

first gives instructions to the legal representative to file a claim, defence or cross-claim. 

Recommendation 53 - unrepresented party to be given pamphlet on relevant costs allocation 
rules by court or tribunal 

A court or tribunal should give a copy of the relevant costs pamphlet to a party who is not 
legally represented when the party files a claim, defence or cross-claim. 

 
Disclosure of costs to client 

The problem 

15.8 In too many cases parties are receiving little or no information on the costs they are incurring until the 
end of the proceedings. This information can be an important consideration when a party is deciding 
whether, and in what way, to proceed and can assist in the efficient and economic management of the case. 
While the fee disclosure rules in some jurisdictions try to address this problem, there will be situations where 
it is necessary for a court or tribunal to order a party's legal representative to provide details of the costs 
incurred and an estimate of future costs. 

The Commission's draft recommendation 

15.9 In DRP 1 the Commission recommended that a court or tribunal should be able to require a legal 
representative to provide his or her client with details of costs incurred and estimates of further costs based 
on different assumptions specified by the court or tribunal.488 The costs of preparing this information should 
be borne by the legal representative. 

Responses to the draft recommendation 

15.10 This recommendation received general support.489 However, some concern was raised about the ability 
of courts to ensure compliance with these orders.490 The Commission recognises this concern. It recommends 
that a legal representative who has been ordered to provide his or her client with a statement of past and 
future costs should file with the court or tribunal a certificate certifying that the legal representative has 
complied with the order. The Commission considers that the court has a responsibility to ensure that lawyers 
comply with its orders and to make further investigations where necessary. 

15.11 Concern was also raised about whether these orders may unnecessarily interfere with the lawyer-client 
relationship.491 The Commission considers that disclosure of this kind is part of the advice and service that a 
lawyer should provide to his or her client and is entirely consistent with the lawyer-client relationship. Such 
orders will assist lawyers to fulfil their obligations to disclose all relevant information to their clients. Similar 
provisions are currently operating in the Family Court of Australia492 and have recently been introduced in 
the District Court of Western Australia.493 



Recommendation 54 - power to order lawyers to inform clients of the costs incurred 

At any stage of the proceedings a court or tribunal may order the legal representatives of the 
parties to provide their respective clients with a statement of the costs they have incurred, the 
basis on which that amount has been determined and an estimate of the further costs that will be 
incurred if the matter proceeds. The court or tribunal may specify assumptions on which the 
estimate is to be based and may require separate estimates to be prepared for different sets of 
specified assumptions. The costs of preparing this information should be borne by the legal 
representatives. 

Recommendation 55 - compliance with a disclosure order 

A legal representative who has been ordered to provide his or her client with a statement of past 
and future costs must file with the court or tribunal a certificate certifying that the legal 
representative has complied with the order. 

 
No power to order disclosure of costs to the other party 

15.12 There may be situations where it is appropriate that the parties exchange details of the costs each has 
incurred up to particular stages of the proceedings. This disclosure would help reinforce to each party the 
need to consider the total costs of the litigation when deciding whether to proceed to the next stage or to 
resolve the dispute through alternative means. It would also help each party to make an informed assessment 
of the costs and risks involved in the proceedings and to weigh them against the potential benefits. 

15.13 However, there are disadvantages in requiring exchange of this information. There is a risk that a party 
will deliberately inflate its costs to intimidate the other party. There is also a risk that a party may decide to 
prolong litigation because, on the basis of the disclosure, it considers the other party has almost exhausted its 
resources. These orders also impinge on the confidential relationship between a client and his or her legal 
representative. 

15.14 Because of these disadvantages, the Commission does not consider that courts and tribunals should 
have the power to order the parties to provide each other with a statement of the costs they have incurred. 
Concerns about the amount that may have to be paid pursuant to an adverse costs order are better dealt with 
by the rules allowing courts and tribunals to cap the amount of costs that may be recovered.494 

 



16. Costs orders against non-parties 
Introduction 

16.1 The Commission considers that in appropriate cases courts and tribunals should be able to order costs 
against a person regardless of whether he or she is formally a party to proceedings.495 This is already the law 
and practice in most Australian courts.496 This chapter looks at whether any changes need to be made to how 
this power is exercised, particularly in relation to certain types of people who may be involved in 
proceedings. The chapter also examines the apportionment of costs where there are two or more unsuccessful 
parties. 

General principle for ordering costs against a non-party 

The current situation 

16.2 While the general principle is that an order for costs is only made against a party to the litigation, in 
appropriate cases the court may award costs against a person who is not a party.497 When deciding whether to 
award costs against a person who is not a party to proceedings a court must take into account the connection 
between that person and the proceedings and the causal connection between that person and the costs.498 The 
connection must be real and direct and it must be material to the issue of costs. The courts have indicated that 
it may be appropriate to order a person who is not a party to pay costs where that person is the effective 
litigant standing behind an actual party or where there has been a contempt or abuse of the process of the 
court.499 The rules of some courts specify the non-parties against whom a costs order may be made.500 

No proposed reforms 

16.3 The Commission does not propose any changes to the general principles developed by the courts 
concerning when it is appropriate to order a person who is not a party to pay all or part of the costs of the 
proceedings. However, in its recommendations concerning disciplinary and case management costs orders 
and public interest costs orders the Commission has proposed a number of exceptions to the general principle 
that costs orders should only be made against parties to the proceedings.501 For example, under a disciplinary 
costs order a court may require a party's legal representative to pay the costs arising from particular 
misconduct. 

Amicus curiae 

The role of amicus curiae 

16.4 The courts have a discretion to permit an appearance by an amicus curiae (friend of the court). The role 
of a friend of the court is traditionally limited to assisting the court on points of law which may not otherwise 
have been brought to its attention.502 A friend may only appear where there is good cause for doing so and 
the court considers it proper.503 Usually a friend may not file pleadings, demand service of papers, lead 
evidence, examine witnesses or lodge an appeal. In some jurisdictions the court will accept a written brief 
rather than oral submissions by a friend.504 He or she may also be able to introduce evidence with the leave 
of the court.505 A friend of the court is not bound by the outcome of the proceedings. The role of a friend and 
the circumstances where one may be appointed have received little examination in Australian courts.506 

Costs and friends of the court 

16.5 The involvement of a friend of the court can add to the cost of proceedings to the parties and to the 
court. The extent to which a friend will increase the costs of the proceedings depends on the part he or she is 
to play in them. For example, submitting a written brief will have little impact on the costs but where a friend 
presents lengthy oral argument or leads evidence the additional costs can be significant. However, the role of 
a friend and the nature of his or her participation should be specified by the court when granting leave to 
appear. A court should permit a friend to do only those things that are necessary for him or her to fulfil his or 
her role. 



16.6 Although it would seem that a friend of the court cannot recover his or her costs,507 the question of 
whether costs can be awarded against a friend does not appear to have been addressed in Australia. One 
response to IP 13 argued that the uncertainty about a friend's liability for costs has deterred many people and 
organisations who may otherwise have sought to intervene in proceedings on that basis.508 

The Commission's draft recommendation 

16.7 In DRP 1 the Commission proposed that, provided a friend's role and manner of participation are 
specified by the court when granting him or her leave to appear, as a general rule a friend should not recover 
or be liable for costs other than pursuant to a disciplinary or case management costs order.509 However, 
where a court allows a friend to play a greater part in the proceedings than was originally specified it should 
also address at that time the question of whether and to what extent the friend should pay any additional costs 
that may result. 

16.8 Although one response considered this approach to be too restrictive,510 other submissions supported the 
proposal.511 

The Commission's view 

16.9 The Commission considers that friends of the court can make a valuable contribution to the 
development of the law and resolution of disputes.512 People or organisations wishing to appear as a friend 
should not be deterred by the risk of an adverse costs order. The need to obtain the court's leave to appear is 
sufficient protection against frivolous or unreasonable interventions. It is not appropriate for a friend to 
recover costs given that he or she is participating in the proceedings voluntarily. However, to ensure that the 
court is able to control the proceedings it must be able to make disciplinary and case management costs 
orders against all those who appear before it. In light of these factors, the Commission recommends that a 
person appearing as a friend of the court should not recover or be liable for costs other than pursuant to a 
disciplinary costs order. 

16.10 Provided the role and manner of participation of the friend are specified by the court when granting 
him or her leave to appear, the cost to the parties of the friend's involvement can be factored into their 
respective budgets for the case. This may influence how they conduct the proceedings. If a friend's role 
changes at a later stage of the proceedings then the parties may incur costs in addition to those which they 
have provided for under their budgets. In this situation it is appropriate that the friend's liability for costs be 
reviewed by the court. 

Recommendation 56 - costs allocation rules and amicus curiae (friend of the court) 

An amicus curiae (friend of the court) should not recover or be liable for costs other than 
pursuant to a disciplinary or case management costs order. Where a court allows a friend to play 
a greater part in the proceedings than was originally specified the court should also address at 
that time the question of whether and to what extent the friend should pay any costs incurred by 
the parties as a result of the friend's greater involvement. 

 
Other intervenors 

The current situation 

16.11 In some cases a person may be able to intervene in proceedings to protect his or her interests which 
may be different from those of the parties.513 Intervention may be granted as of right or by leave of court. 
With the exception of the right of the Attorney-General to intervene in any civil litigation that may affect the 
prerogatives of the Crown,514 in Australia the courts have no inherent power to permit a third party to 
intervene in proceedings. However, courts have been given the power to allow intervention either under 
specific statutes or under rules of court.515 

16.12 A person accepted as an intervenor becomes a party to the proceedings with all the privileges of a 
party. He or she can appeal, tender evidence and participate fully in all aspects of the argument.516 An 



intervenor may seek or be subject to orders for costs. Unless there are special circumstances an intervenor 
will not be ordered to pay more than the additional costs incurred by a party as a result of the intervention.517 
It seems that costs orders are rarely made in favour of intervenors.518 

No change to the current law 

16.13 At this stage the Commission considers that no changes should be made to the current costs rules 
applying to intervenors.519 An intervenor should be subject to the costs allocations rules applying to the 
proceedings in which he or she has intervened. 

Personal liability for costs of liquidators, trustees and other representatives 

Litigation involving people with no personal interest in the proceedings 

16.14 Litigation is often commenced, defended or instigated by people who are performing particular duties 
or functions pursuant to legislation or a legal instrument such as a deed or will. In most cases these people 
(referred to as 'representatives' in this report) have no personal interest in the proceedings. They include 
trustees, executors and liquidators. Although in most cases any adverse costs order arising from the 
proceedings will be met by the estate or fund, a representative may become personally liable for the other 
party's costs if the estate or fund is unable to satisfy the order or if the representative has acted outside the 
terms of his or her authority or otherwise behaved improperly or negligently. 

16.15 A number of responses to IP 13 indicated that the risk of personal liability for costs may affect the 
ability of a representative to pursue actions that may be in the best interests of the fund or estate.520 In these 
situations the costs allocation rules create a conflict of interest between the representative and the fund or 
estate he or she is administering. 

The Commission's view 

16.16 The Commission considers that this problem should be addressed. However, the costs allocation rules 
are not an appropriate mechanism for solving these problems. The costs allocation rules should establish a 
general framework for the allocation of costs and should not create special costs rules for people performing 
particular functions or duties. The Commission considers it preferable that the personal liability of 
representatives for costs be addressed in the legislation governing each type of representative. 

Multiple parties 

Apportioning costs between multiple defendants 

16.17 Joining parties can create special problems where the plaintiff succeeds against some parties but not 
others. While it is still a matter of discretion, the courts have developed particular orders for these situations. 
Under a Bullock order521 the plaintiff pays the successful defendant's costs and adds them as a disbursement 
to the plaintiff's costs against the unsuccessful defendant. Under a Sanderson order522 the unsuccessful 
defendant pays the costs of the successful defendant. A court will not make these orders unless satisfied that 
it was reasonable and proper for the plaintiff to have sued the successful defendant and that there was 
something in the conduct of the unsuccessful defendant that makes the order a proper exercise of 
discretion.523 

16.18 Where costs are awarded against all the defendants they will be jointly and severally liable for the 
payment of those costs unless the court or tribunal orders otherwise. In many cases this will not be an issue 
as the defendants will be backed by the same insurer. However, where one defendant has assets and the 
others do not, that defendant will effectively be liable for all the costs. 

Apportioning costs between multiple plaintiffs 

16.19 In some cases there will be more than one plaintiff. Where costs are awarded against all the plaintiffs 
they will be jointly and severally liable for the payment of those costs unless the court or tribunal orders 



otherwise. If some of the plaintiffs are successful and others are not the court will usually allow only the 
successful parties to recover their costs. In some situations the court may make a Bullock or a Sanderson 
order in favour of the successful defendant. 

Is there a need for reform? 

16.20 The current rules and practices for allocating costs where there are multiple plaintiffs or defendants 
may be inadequate. In DRP 1 the Commission invited comments on whether any reforms are needed and, if 
so, the nature of those reforms.524 It also suggested that one option for reform would be to introduce costs 
allocation rules requiring the court or tribunal to apportion a costs award between the unsuccessful parties. 
Each unsuccessful party would only be liable for the portion of costs awarded against it. There would be no 
joint liability. To avoid argument about how liability for costs should be apportioned between the 
unsuccessful parties certain presumptions could apply.525 

16.21 Few submissions commented on the allocation of costs where there are multiple parties. Although 
there was some support for apportioning a costs award between the unsuccessful parties in certain types of 
litigation,526 the need for, and appropriateness of, such reforms is still not clear. 

Further investigation required 

16.22 The Commission does not propose any changes to the current law. However, the adequacy of the rules 
and practices for allocating costs where there are multiple plaintiffs or defendants should be reviewed in light 
of recent moves to limit the liability of some professional advisers and tradespeople to the proportion to 
which they were responsible for the loss.527 

Representative actions 

What is a representative action? 

16.23 Representative actions are proceedings in which one person takes legal action on behalf of a number of 
people who are affected by a common problem.528 The rules of most Australian courts provide for 
representative actions where a number of people have the same interest in the proceedings.529 There is also 
special provision for representative proceedings in the Federal Court under Pt IVA of the Federal Court Act. 

Representative procedures: concurrent interests 

16.24 The representative procedure used in most Australian courts is similar to the one available under the 
Federal Court Rules. 

Where numerous persons have the same interest in a proceeding the proceedings may be commenced, and, unless the 
Court otherwise orders, continued, by or against, any one or more of them as representing all or as representing all 
except one or more of them.530 

This procedure is available where a number of parties have the same interest to secure a determination in one 
action rather than in separate actions.531 Costs will usually be awarded against the party representing the 
other members of the group if their claim or defence is unsuccessful. The courts have held that the 
represented parties are not liable for costs if the action is unsuccessful.532 If the action is successful then the 
court may award costs in favour of the representative party. 

Pt IVA of the Federal Court Act 

16.25 Pt IVA of the Federal Court Act provides a comprehensive regime for representative actions in the 
Federal Court. A person (the representative party) may bring an action on behalf of seven or more persons 
where all have claims against the same person. The claims must give rise to at least one substantial common 
issue of law or fact and must be in respect of, or arise out of, the same, similar or related circumstances.533 It 
does not matter that the relief sought for each person represented is not the same.534 In proceedings brought 
under Pt IVA, the Court can award costs against the representative party, a person appointed by the Court to 



represent a sub-group or an individual group member who has been given leave to appear.535 The Court 
cannot award costs against any other person on whose behalf the proceedings have been commenced. 

No changes to the current law 

16.26 The Commission does not propose any changes to the specific costs allocation rules currently applying 
in representative proceedings. 



17. Unrepresented litigants 
The current situation 

17.1 In Cachia v Hanes536 the High Court held that a successful litigant who is not represented by a lawyer is 
not entitled to be recompensed for work done in the preparation and conduct of his or her case. The Court 
also held that, in the absence of legislation or rules of the court to the contrary, it is not permissible for the 
loss of earnings of a litigant incurred in the course of presenting or conducting his or her case to be recovered 
as a disbursement. In addition, an unrepresented party can only recover the costs of any legal assistance he or 
she may have obtained from a lawyer if that lawyer appears on the court's record. An unrepresented litigant 
who gives evidence may be able to recover his or her expenses as a witness. 

Legislation in the United Kingdom 

17.2 In the United Kingdom unrepresented litigants may recover their costs for work done and for any other 
expenses or losses incurred in connection with the legal proceedings.537 These costs may be allowed on 
taxation or other determination.538 The amount recoverable for any item is capped at two-thirds of the 
amount which would have been allowed if the litigant had been represented by a solicitor539 unless the 
litigant appeared in the High Court or the Court of Appeal, in which case the same amount paid for work 
done by a solicitor may be allowed.540 Where the taxing officer concludes that the litigant has not suffered 
any pecuniary loss in doing any work to which the costs relate, the litigants may only recover £2 for each 
hour that was reasonably spent on the work.541 

Should unrepresented parties recover costs? 

17.3 Most responses to IP 13 and DRP 1 supported the introduction of rules to allow unrepresented litigants 
to recover costs.542 However, two main concerns were raised. 

• The costs rules should not encourage parties to appear without legal representation.543 Proceedings 
involving an unrepresented litigant tend to be longer, place greater demands on the court and cause the 
other party to incur additional costs. The lack of legal knowledge of many unrepresented parties places 
a great burden on court administration or on the court itself to ensure that the work necessary for the 
litigation is done.544 This inevitably increases legal costs for the opposing party and the demand on 
court resources.545 

• An unrepresented litigant should not be able to recover costs that cannot be recovered by a represented 
litigant.546 For example, a represented litigant must bear the cost of having to use his or her own time 
and resources to instruct lawyers, receive advice and attend court. Similar limits should be placed on 
the costs that an unrepresented litigant may recover. 

The Commission's view 

17.4 The Commission considers that an unrepresented litigant should not be excluded from recovering his or 
her costs. This is especially important where the other party has been the subject of a disciplinary cost order. 
If an unrepresented party cannot recover costs then such an order will be ineffective. It is also important that 
courts are accessible without legal representation. Legal representation should be used because of the value it 
brings to the litigant and to the court system. It should not be driven simply by the costs allocation rules. 

17.5 An unrepresented litigant should be entitled to recover disbursements and to recover his or her own 
costs for preparing and presenting the case. However, to ensure that the interests of all parties and of the 
court system are taken into account, an unrepresented litigant's own costs should be limited to lump sum 
amounts set out in a schedule. These amounts should be calculated according to the type and complexity of 
the matter. In appropriate circumstances a court may allow an unrepresented litigant to recover costs in 
excess of the relevant lump sum. 



17.6 The Commission accepts that an unrepresented litigant should not be in a better position than a 
represented litigant. Accordingly, the lump sum amounts should be calculated on the basis that the costs 
recoverable by an unrepresented litigant 

• should not exceed the reasonable costs of a lawyer performing the work reasonably required to 
conduct the litigation 

• should not exceed the amount of costs actually incurred by the litigant 

• should not include costs that would not be recoverable by a represented litigant. 

Recommendation 57 - unrepresented parties may recover costs 

A party who does not have legal representation should be able to recover his or her costs in 
accordance with the relevant rules. 

Recommendation 58 - the costs an unrepresented party may recover 

An unrepresented party who is awarded costs may recover disbursements (including witness 
expenses and any reasonable legal costs) and his or her own costs for work reasonably 
necessary to prepare and conduct his or her case subject to the following conditions. 

• The party's own costs should be limited to that allowed under a schedule setting out lump 
sum amounts according to the type and complexity of the matter. These amounts should 
not exceed the reasonable costs of a solicitor performing the same work. 

• An unrepresented litigant should not be able to recover any costs in relation to the 
litigation that would not be recoverable by a represented litigant. 

• A court may allow an unrepresented litigant to recover costs in excess of the relevant 
lump sum in appropriate circumstances provided that it does not exceed the amount of 
costs actually incurred by the litigant. 

 



18. Indemnity schemes 
Introduction 

18.1 One mechanism for altering the impact of the costs indemnity rule and of the exceptions to that rule 
proposed by the Commission is to increase the availability of indemnities against adverse costs orders. An 
indemnity 

• allows people who would otherwise not be prepared to risk an adverse costs order to litigate 

• allows a party to recover at least part of his or her costs if successful against a party who has been 
given an indemnity 

• compensates parties who incur costs as a result of successful appeal or of a case being aborted due to 
the judicial officer or jury being unable to determine the matter. 

An indemnity may also be available to a party who may suffer substantial hardship because he or she is 
unable to recover all or part of his or her costs as a result of a court or tribunal order under the 'material 
effect' exception discussed in chapter 12. 

18.2 Indemnities may be provided through legal assistance schemes, public interest litigation funds, appeals 
assistance funds and private schemes. These indemnities may be funded by various methods including 
government grants, a small levy on all court users, interest earned on solicitors' statutory trust accounts547 or 
insurance premiums. They need to be structured so that they do not undermine the fair allocation of other 
government funding such as that for legal aid. 

Legal assistance indemnity schemes 

The current situation 

18.3 Some legal assistance schemes provide assisted litigants with an indemnity against an adverse costs 
award. For example, the Legal Aid Commission Act 1979 (NSW) provides that, except in certain 
circumstances, where a court or tribunal orders a legally assisted person to pay costs the Legal Aid 
Commission is liable to pay the costs up to a specified sum (now $12 500).548 The limit of $12 500 was 
sufficient to pay the full costs in 59 of the 71 matters paid under the scheme in the period 1992-94. 

18.4 Most other legal aid commissions are not required to pay all or any part of the costs awarded against an 
assisted party but may choose to do so.549 The Legal Aid Commission of Western Australia can be ordered 
by a court to pay all or part of the costs awarded against an assisted party provided such an order is just and 
equitable and that the unassisted party would suffer undue hardship if no order were made.550 

The impact of indemnity schemes 

18.5 In IP 13 the Commission invited comments on the impact indemnity schemes may have on access to, 
and conduct of, litigation.551 Most of the responses to the issue considered that such schemes help to ensure 
an assisted litigant suffers no greater deterrence in protecting legal rights than a non-assisted litigant while 
protecting the ability of non-assisted litigants to recover at least a proportion of their costs if successful.552 
The main concerns about indemnity schemes were that the amount of costs that may be recovered is often 
less than the costs that an unassisted party is entitled to recover553 and that a party with an indemnity may be 
less willing to settle his or her matter.554 

The Commission's draft recommendation 

18.6 Many of the submissions to IP 13 supported an increase in the availability of indemnity schemes.555 In 
light of this response the Commission proposed that the Commonwealth should establish a legal assistance 
indemnity fund to provide eligible litigants with an indemnity against an adverse costs award.556 This 
proposal received general support.557 



A federal legal assistance indemnity fund 

18.7 The Commission recommends that the Commonwealth should establish a federal legal assistance 
indemnity fund to provide litigants who satisfy certain criteria with an indemnity against an adverse costs 
order. The fund should also be available to reimburse a party who may otherwise suffer substantial hardship 
because he or she is unable to recover all or part of his or her costs as a result of a court or tribunal order 
under the 'material effect' exception discussed in chapter 12.558 A federal indemnity scheme could be 
administered by the Attorney-General or by State and Territory legal aid commissions. 

Features of a federal legal assistance indemnity fund 

18.8 The federal legal assistance indemnity fund should have the following features. 

• The indemnity fund should 

― provide an indemnity against an adverse costs order to a person who satisfies a merit test and a 
means test (an assisted litigant) 

― reimburse the costs incurred by a successful party who would otherwise suffer substantial 
hardship because he or she is unable to recover all or part of his or her costs from the 
unsuccessful party as a result of a court or tribunal order under the 'material effect' exception to 
the rule that costs follow the event. 

• The indemnity fund should only pay costs up to a specified limit. If there is no limit the fund would be 
exposed to an unlimited liability and be difficult to fund adequately. The limit should be set at an 
amount that reflects the reasonable costs of litigation in most cases. 

• An assisted litigant should not be liable for the payment of the whole or part of the costs awarded 
against him or her except where the scheme determines that liability exists. 

• The fund should be available to all parties to the proceedings who have been awarded costs against an 
assisted litigant provided they have separate interests in the proceedings. This means each successful 
party can recover his or her costs from the fund up to the limit of the indemnity. 

• The assistance should be available in all proceedings except that the fund should have a discretion as 
to whether and to what extent the costs will be paid in 

― an appeal against quantum 

― an action where the assisted litigant succeeds against some but not all of the other parties 

― an action where the assisted litigant unreasonably refused an offer of compromise 

― family law proceedings. 

• The indemnity should not apply to disciplinary costs orders made against an assisted litigant or against 
a party who has been granted an immunity against all or part of an adverse costs order under the 
'material effect' exception. 



Recommendation 59 - federal legal assistance indemnity fund 

The Commonwealth should establish a legal assistance indemnity fund to 

• provide an indemnity against an adverse costs order to a person who satisfies a merit test 
and a means test 

• reimburse the costs incurred by a successful party who would otherwise suffer substantial 
hardship because he or she is unable to recover all or part of his or her costs from the 
unsuccessful party as a result of a court or tribunal order under the 'material effect' 
exception to the rule that costs follow the event. 

 
Public interest litigation fund 

The Commonwealth test case scheme 

18.9 The federal Attorney-General's Department administers a non-statutory scheme that provides funding 
for public interest litigation and test cases. Until recently the scheme only funded cases concerned with an 
important unresolved question of Commonwealth law. In June 1995 the Prime Minister announced that the 
scheme would be expanded. Over the next four years $2.9 million will be available under the scheme for 
cases of national importance arising under Commonwealth, State or Territory laws or under the common 
law.559 

18.10 In practice few grants have been made under the scheme. For example, during 1993-94 the Department 
contributed $47 301 and agreed to provide a further $50 000 towards public interest litigation and test 
cases.560 The scheme does not provide an indemnity against an adverse costs order to an assisted party.561 

Proposed reform 

18.11 In IP 13562 and DRP 1563 the Commission invited comment on whether there should be a fund to 
indemnify a party in public interest litigation against an adverse costs order. There was general support for 
the establishment of such a fund.564 

The Commission's view 

18.12 The Commission recommends that the Commonwealth test case fund should, in appropriate cases, 
indemnify an assisted party against the whole or part of an adverse costs order. It also recommends that a 
court should be able to direct the fund to meet all or part of the costs of one or more parties to the 
proceedings pursuant to its powers to make public interest costs orders. 

Recommendation 60 - public interest litigation fund 

The assistance available to litigants under the Commonwealth test case fund should include an 
indemnity against the whole or part of an adverse costs order. The fund should also be subject to 
the power of a court to make a public interest costs order whereby the fund may be required to 
pay all or part of the costs of one or more of the parties to the proceedings. 

 
Appeals assistance funds 

The current situation 

18.13 The Commonwealth and most State and Territories have established statutory schemes to enable a 
court to issue a costs certificate to an unsuccessful respondent in an appeal that succeeds on a point of law or 
results in a change to the amount of damages awarded by the trial judge.565 The court must also be satisfied 
that it is proper for the respondent to be given a certificate. A costs certificate entitles the respondent to an 
indemnity against any costs awarded to the appellant. The extent of the indemnity provided by a costs 



certificate is specified in the legislation establishing the scheme. In most schemes the indemnity will be an 
amount equal to the appellant's costs of the appeal and the respondent's costs calculated as one half of the 
costs payable to the appellant up to a prescribed maximum amount.566 The schemes are funded from either 
general revenue567 or from a levy on court and tribunal application fees.568 

Appeals assistance funds to be retained 

18.14 The Commission considers that appeals assistance funds should be maintained.569 It is not appropriate 
that private parties bear the full costs of an appeal due to an error of law by a court or where an appeal is 
required due to the uncertainty of the law. These funds should also be available to compensate parties who 
have incurred the costs of a trial or hearing that is aborted through no fault of the parties. The responses to 
DRP 1 were of the view that governments should continue to provide appeal assistance funds.570 

Features of appeals assistance funds 

18.15 Appeals assistance funds should have the following features. 

• A certificate for costs should be available in the following situations 

― an appeal which is successful on a question of law or an amount of damages awarded 

― in the case of criminal appeals, an appeal against conviction or penalty which is successful 

― a case aborted due to the death or disability of the judicial officer hearing the matter 

― a case aborted due to the dismissal or lack of agreement of a jury. 

• The court hearing the matter should determine whether to grant a certificate for costs relating to all or 
a specified part of the proceedings. 

• The amount of costs that may be granted should be the reasonable costs of each party to the 
proceedings up to a limit prescribed for each court and tribunal. The limit should be an amount that 
reflects the reasonable costs of litigation in most cases. 

• The costs of an appeal should include the costs of earlier appeals provided the earlier appeal was due 
to an error of law or the uncertainty of the law. 

• The Commonwealth, a State, a Territory or a corporation with paid up capital of $200 000 or more 
should not be eligible to apply for a grant of a costs certificate. 

18.16 A certificate should not be granted in relation to the obligation to pay costs pursuant to a disciplinary 
costs order. To allow an indemnity in these cases would negate the impact of the order on the party being 
sanctioned by the court or tribunal. 

The Commission's view 

18.17 The Commission recommends that the federal appeals assistance fund should be available in all 
appeals before federal courts or tribunals including criminal appeals. The fund should have the features set 
out in paragraph 18.15. 

Recommendation 61 - federal appeals assistance fund 

The federal appeals assistance fund should be available in all appeals before federal courts or 
tribunals including criminal appeals. 

 



Private indemnity schemes 

18.18 An indemnity against an adverse costs order may be provided under some industry dispute resolution 
schemes. These schemes allow for a consumer to be indemnified in test cases where the matter is referred to 
court for resolution. For example, the Banking Industry Ombudsman may, on the submission of a bank, 
allow test cases to be resolved by a court on the condition that the bank pay the other side's costs on a 
solicitor and client basis.571 

18.19 Indemnities may also be provided under insurance schemes. The Law Society of England and Wales is 
to run an 'after the event' insurance scheme which will pay any costs awarded against a party who has 
entered a conditional fee agreement with his or her solicitor in personal injury litigation.572 A wider insurance 
scheme providing an indemnity in all cases conducted on a conditional fee basis is being organised by a 
private firm.573 This form of insurance is not available in Australia. 

18.20 The Commission considers that private indemnity schemes can make a valuable contribution to 
improving access to the court system. It supports their continued development. 

A retrospective costs reimbursement scheme 

18.21 One submission to the Commission proposed a scheme for the retrospective reimbursement of costs 
incurred by an unsuccessful litigant whose case subsequently makes a significant contribution to the 
operation and application of Australian law.574 Under the scheme, an unsuccessful party in a civil case that is 
subsequently followed, applied or cited as support by an Australian superior court would be entitled to an 
annual payment of, say, 4 per cent of the final costs paid by him or her and recorded by the court minus any 
assistance received under litigation support provisions up to a maximum of 72 per cent of those costs. The 
payments could be claimed up to 10 years after the highest decision. Payments would cease if the decision is 
overturned or overruled by a relevant higher court. 

18.22 The Commission has focused in this report on arrangements designed to improve the ability of parties 
with limited resources to enforce or defend their rights through the courts. A retrospective costs 
reimbursement scheme has a different focus, acting more as a financial incentive for the development of the 
law through the courts than as a mechanism for providing access to justice. It is also likely to be difficult and 
expensive to administer. Accordingly, the Commission does not support the introduction of such a scheme. 



19. Enforcing costs orders 
Introduction 

19.1 The ability of the costs allocation rules to achieve their objectives depends on a party being able to 
enforce a costs order made in his or her favour. For example, if costs cannot be recovered then costs 
allocation rules will be ineffective as a means of financing litigation, sanctioning misconduct or contributing 
to the settlement of disputes. This chapter looks at the enforcement mechanisms currently available to parties 
who have been awarded costs. 

Current enforcement mechanisms 

19.2 Costs orders are often difficult to enforce, especially against a party who has few or no resources or who 
is determined not to pay. Costs orders are recovered as a judgment debt in the same way as an order for 
damages or other monetary relief. The main court enforcement mechanisms include 

• an order that the judgment debt be paid by instalments 

• an examination notice requiring a debtor to attend court and to be examined about his or her financial 
circumstances 

• a garnishee order allowing the creditor to deduct all or part of the judgment debt from the debtor's 
wages or bank account 

• a writ of execution allowing certain property of the debtor to be seized and sold by officers of the 
court with the proceeds going to the creditor. 

Consultations suggested that these enforcement mechanisms can be expensive, cumbersome, time-
consuming and often ineffective. They usually involve the preparation, filing and service of further court 
documents and, in many cases, require further attendances at court. Even after pursuing these processes it 
may still not be possible to obtain payment from a party who is determined not to pay. 

Security for costs 

19.3 One mechanism for ensuring that all or part of a costs order will be enforced is an order for security for 
costs. Most courts are able to order a party to pay money into the court or otherwise give security for 
payment of costs.575 The purpose of this order is to ensure that litigants do not unreasonably or by artificial 
means avoid a costs order made against them and to ensure that those who stand to benefit from the litigation 
also run the risk of its burdens. In practice, most orders for security for costs are made against the plaintiff. 
An order for security for costs also focuses the attention of the parties and the court on the possible 
apportionment and expected amount of the costs of the litigation at an early stage of the proceedings. 

19.4 When deciding whether to order security for costs the court must balance the risk of exposing an 
innocent defendant to the expense of defending the action with the risk of unnecessarily shutting out from 
relief a plaintiff whose case if litigated would result in the relief being granted. The discretion to order 
security must be exercised in light of all the circumstances of the case. However, relevant factors include 

• whether the plaintiff has a bona fide claim with strong prospects of success 

• whether requiring security will be oppressive or bring the action to an end 

• the means of the plaintiff and of any persons who stand behind the litigation 

• whether the wrongful conduct of the defendant might be seen to contribute significantly to the 
plaintiff's impecunious condition 



• whether the plaintiff is resident outside the jurisdiction 

• whether there has been delay in applying for security 

• the amount of costs likely to be incurred. 

It seems that in most cases a natural person will not be required to give security in the absence of special 
circumstances.576 

19.5 Although there is some support for increasing the availability of security for costs,577 the Commission 
considers that there is little potential for expanding the role of these orders. Increasing their availability also 
increases the risk of a party being prevented from having his or her case determined by the court or tribunal. 
It would also undermine the financing role of the costs indemnity rule discussed in chapter 4. 

Mareva injunctions 

19.6 Mareva injunctions578 are designed to prevent the removal or dissipation of assets where that would 
defeat the enforcement of the successful party's judgment. They may also be used to preserve the assets of a 
party ordered to pay costs.579 However, Mareva injunctions will usually only be granted where there is a risk 
that the assets of the other party will be removed or dissipated so as to defeat the enforcement of the court's 
orders.580 The Commission considers that Mareva injunctions are of limited assistance given the cost of 
obtaining them and their relatively narrow application. 

The Commission's view 

19.7 The Commission considers that more work is required to develop better ways of ensuring that costs 
awards can be enforced quickly and without additional expense to the enforcing party. The inability to 
enforce costs orders quickly, cheaply and effectively is a major problem that undermines the purposes of 
making costs orders. However, it must also be recognised that no enforcement regime will be able to address 
the situation where a party who has been ordered to pay costs does not have the means to satisfy that order. 

19.8 The Commission considers that, in light of the importance of costs orders to litigants and the litigation 
process, courts should have a greater role in ensuring compliance with costs orders. For example, it may be 
appropriate for the court that makes a costs order to monitor compliance and to deal with complaints about 
non-payment. 

19.9 Enforcement may also be enhanced through the case management processes being developed by courts 
and tribunals. For example, there may be situations where it is appropriate for a court to stay proceedings 
until an interim disciplinary costs order has been paid. This and other enforcement mechanisms should be 
examined in the context of reforms to the way in which courts and tribunals control the proceedings that 
come before them. 



20. Implementation 
Introduction 

20.1 This chapter looks at a number of issues concerning the implementation of the Commission's 
recommendations. In particular, it makes recommendations about the need for Australian courts to have the 
same costs allocation rules, the development of rules and procedures for administering the new rules, the 
relationship of this report with other reforms to the litigation process and the need for the operation of the 
rules to be regularly reviewed. 

Uniform costs allocation rules 

The need for uniformity 

20.2 In general, most Australian jurisdictions already have the same costs allocation rules. This is 
particularly important given that most Australian courts are able to exercise some federal jurisdiction.581 It is 
only in criminal proceedings that costs allocation rules vary substantially between the States and Territories. 
This means that the parties to an action under a federal law (other than a prosecution) will be subject to the 
same costs rules regardless of which court deals with the proceedings. 

20.3 The Commission considers it undesirable to substantially alter the costs allocation rules for proceedings 
before federal courts and tribunals without the same changes being adopted by State and Territory courts and 
tribunals. Nor is it desirable to have one set of costs allocation rules for federal matters and another for 
matters brought under State or Territory law. In either case, a lack of uniformity would create confusion, add 
to the expense of litigation and encourage forum shopping whereby a party will choose to litigate in the court 
or tribunal with the most favourable costs rules. It is also unfair for people to be treated differently depending 
on where the litigation is conducted. 

20.4 The Commission recommends that, as far as possible, the changes to the costs allocation rules 
recommended in this report should be adopted in all Australian courts and tribunals. 

Recommendation 62 - uniform costs allocation rules 

As far as possible the reforms to the costs allocation rules recommended by the Commission 
should apply in federal, State and Territory courts and tribunals. 

 
One mechanism for achieving national reforms 

20.5 One mechanism for encouraging the uniform adoption of reforms to the costs allocation rules is the 
Standing Committee of Attorneys-General (SCAG). SCAG comprises the Attorneys-General of the 
Commonwealth, each State and Territory and New Zealand. It seeks to achieve uniform legislation in 
appropriate cases or to harmonise legislative and other action within the portfolio responsibilities of its 
members. 

Recommendation 63 - Standing Committee of Attorneys-General 

The federal Government should, through the Standing Committee of Attorneys-General, 
encourage the uniform adoption of reforms to the costs allocation rules in federal, State and 
Territory courts and tribunals. 

 
Developing rules and procedures prior to implementation 

20.6 Many of the Commission's recommendations give rise to a number of practical issues that need to be 
considered before they are implemented. For example, practice directions will need to be developed for 



applications under the 'material effect' or the public interest exceptions to the costs indemnity rule to ensure 
that they do not become an expensive and time-consuming interlocutory step in civil proceedings. 

20.7 The courts will need to develop rules and procedures which will allow applications under the exceptions 
to be resolved quickly, economically and efficiently. These procedures will be supported by the 
Commission's recommendations for a system of disciplinary and case management costs orders which will 
help courts control unreasonable claims and defences and promote settlement. 

20.8 It is desirable that procedures are in place when the new costs allocation rules come into effect. One 
way to develop these procedures is for members of the judiciary, lawyers and representatives of those who 
use the litigation process to examine and report on how the rules are likely to operate in practice and on what 
procedures, if any, will be necessary if the new rules are to operate efficiently and economically. As these 
issues will be relevant to all Australian courts, the Commission suggests that the Attorney-General should 
ask the AIJA to coordinate this process and oversee the development of any rules, practice notes and other 
guidelines which may be required. The federal Government should provide the AIJA with the resources it 
needs to coordinate this process. 

Recommendation 64 - assessing the impact of new costs allocation rules prior to 
implementation 

Before the costs allocation rules recommended by the Commission are implemented, the federal 
Attorney-General should arrange for an examination by members of the judiciary, lawyers and 
other interested individuals and organisations of the way in which the rules will probably work 
in practice. The Attorney-General should ask the Australian Institute of Judicial Administration 
to coordinate this examination and, in light of that examination, to coordinate the development 
of rules, guidelines and practice notes for implementation of the new rules. 

 
Controlling the conduct of court and tribunal proceedings 

20.9 The most effective way to control the costs of litigation is to control the issues and the evidence that 
may be disputed in each case. Courts and tribunals are currently working on how their procedures can be 
used to control the conduct of litigation and thereby the cost.582 Costs allocation rules can make an important 
contribution to the effectiveness of these procedures. For example, the disciplinary and case management 
costs orders recommended by the Commission are intended to promote compliance with procedural rules and 
directions of courts and tribunals. 

20.10 The Commission considers that costs allocation rules should be seen and developed as part of a 
package of procedural controls, case management systems and other mechanisms for controlling the costs of 
litigation. 

Recommendation 65 - mechanisms for controlling litigation and the costs allocation rules 

The costs allocation rules recommended by the Commission should be adopted as part of a 
package of procedural controls, case management systems and other mechanisms for controlling 
the conduct, and thereby the costs, of litigation. 

 
Reviewing costs allocation rules 

20.11 In chapter 2 the Commission indicated that particular costs allocation rules have been formulated to 
achieve particular outcomes. For example, disciplinary costs orders are intended to enhance the ability of 
courts and tribunals to control the proceedings that come before them. The 'material effect' exception to the 
costs indemnity rule is designed to negate the deterrent effect the risk of an adverse costs order may have on 
people of limited means who wish to pursue meritorious claims or defences. 

20.12 It is important that the operation of costs allocation rules is regularly monitored and assessed to 
determine whether the rules are achieving the desired outcomes. The assessment should also examine 



whether the rules are making dispute resolution more expensive and, if so, whether that additional expense is 
justified by the desired outcome. The AIJA would be an appropriate body to coordinate the monitoring and 
assessment of the operation of costs allocation rules. 

Recommendation 66 - review of the operation of costs allocation rules 

The federal Attorney-General should arrange for the operation of costs allocation rules to be 
monitored and assessed by a body such as the Australian Institute of Judicial Administration to 
ensure that they are achieving the desired outcomes without unnecessary expense to the court, 
tribunal, parties or community. 
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Appendix B: Abbreviations 
AAT Administrative Appeals Tribunal 
AAT Act Administrative Appeals Tribunal Act 1975 (Cth) 
ABS Australian Bureau of Statistics 
ABS Survey Australian Bureau of Statistics Legal and accounting services, Australia 

1992-93 ABS Sydney 1995 
ADR alternative dispute resolution 
AIJA Australian Institute of Judicial Administration 
AJAC Access to Justice Advisory Committee 
AJAC Report AJAC Access to justice: an action plan Access to Justice Advisory 

Committee Canberra 1994 
ALRC Australian Law Reform Commission 
ALRC 27 ALRC Report No 27 Standing in Public Interest Litigation AGPS Canberra 

1985 
ALRC 46 ALRC Report No 46 Grouped Proceedings in the Federal Court AGPS 

Canberra 1988 
ALRC 68 ALRC Report No 68 Compliance with the Trade Practices Act 1974 ALRC 

Canberra 1994 
ALRC 69(1) ALRC Report No 69 Part I Equality Before the Law: Justice for Women 

ALRC Sydney 1994 
ALRC 69(2) ALRC Report No 69 Part II Equality Before the Law: Women's Equality 

ALRC Sydney 1994 
ALRC DRP 1 ALRC Draft Recommendations Paper No 1 Litigation costs rules ALRC 

Sydney 1995 
ALRC IP 13 ALRC Issues Paper No 13 Who should pay? A review of the litigation costs 

rules ALRC Sydney 1994 
ARC Administrative Review Council 
ATLA Association of Trial Lawyers of America 
ATO Australian Taxation Office 
CJRC Civil Justice Research Centre 
CJRC Report T Beed & I McEwin Lawyers in civil litigation CJRC Sydney 1990 
CJRC Study D Worthington & J Baker The costs of civil litigation CJRC Sydney 1993 
CLAFs contingency legal aid funds 
Constitution Constitution Act 1900 (Cth) 
DCM differential case management 
DPP Director of Public Prosecutions 
Family Law Act Family Law Act 1975 (Cth) 
Federal Court Act Federal Court of Australia Act 1976 (Cth) 
HREOC Human Rights and Equal Opportunity Commission 
IR Act Industrial Relations Reform Act 1993 (Cth) 
IRC Industrial Relations Court of Australia 
IRT Immigration Review Tribunal 
ISC Insurance and Superannuation Commission 
Justice Statement Attorney-General's Dept The Justice Statement Attorney-General's Dept 

Canberra 1995 
LAFS Legal Aid and Family Services, Attorney-General's Dept (Cth) 
LEI legal expenses insurance 
NSWLRC DP 36 New South Wales Law Reform Commission Discussion Paper No 36 

Barratry, Maintenance and Champerty Sydney 1994 
RRT Refugee Review Tribunal 
SCAG Standing Committee of Attorneys-General 
SSAT Social Security Appeals Tribunal 
Supreme Court Rules (ACT) Rules of the Supreme Court of the Australian Capital Territory (ACT) 
Supreme Court Rules (Qld) Rules of the Supreme Court of Queensland (Qld) 
Supreme Court Rules (Tas) Rules of the Supreme Court of Tasmania(Tas) 
Supreme Court Rules (Vic) Rules of the Supreme Court of Victoria (Vic) 



Appendix C: Overseas costs allocation rules 
Cost allocation rules in the United States 

The American Rule 

The American rule is that each party to proceedings must bear his or her own costs except where the 
litigation is vexatious or an abuse of process.583 In support of this rule the United States Supreme Court has 
argued that 

since litigation is at best uncertain one should not be penalised for merely defending or prosecuting a law suit, and 
that the poor might be unjustly discouraged from instituting actions to vindicate their rights if the penalty for losing 
included the fees of their opponents' counsel ...584 

One-way fee shifting 

Since the 1960s both Congress and State legislatures have introduced laws that provide that a successful 
plaintiff can recover his or her costs but a successful defendant cannot. This is a form of one-way fee 
shifting. These laws are intended to promote social reform by encouraging litigation in public interest 
matters, such as civil rights and the environment.585 They are generally not available in actions in tort or 
contract. The extent to which these laws promote litigation is unclear. At least one study has criticised the 
use of one-way fee shifting as a mechanism for implementing social change as it relies on litigants, lawyers 
and judges whose reasons for acting may be inconsistent with what the legislature hoped to achieve.586 

A costs indemnity rule in the United States 

In 1994 the Common Sense Legal Reforms Bill587 (the Bill) was introduced into Congress. The Bill proposes 
to introduce a loser pays rule for certain federal litigation. Supporters of the Bill argue that the introduction 
of a costs indemnity rule is needed to control the amount of litigation in the United States. 

Level of litigation in the United States 

Concerns have been expressed that without the costs indemnity rule there would be an epidemic of 
unreasonable litigation. The high level of litigation said to exist in the United States is often given as an 
example of what could happen in Australia. However, the high level of litigation in the United States is the 
product of a number of factors, many of which do not exist in Australia. For example 

• in the United States many people rely heavily on obtaining compensation in the courts as there is no 
comprehensive medical insurance scheme and only a limited welfare system 

• the amount of damages awarded in United States courts tends to be more generous than in Australian 
courts, possibly because damages are assessed by a jury rather than a judge 

• lawyers in the United States are able to enter contingency fee agreements based on a percentage of the 
damages award these types of agreements are not proposed in Australia (except in Queensland). 

There may also be doubts about the extent to which the level of litigation in the United States is due to 
individual litigants. Various studies have indicated that 

• tort cases make up a very small proportion of all cases588 

• most new cases filed in the federal courts are criminal589 

• most civil proceedings are commenced by the United States government and business.590 

The high level of litigation in the United States is the product of many factors. It is not possible to attribute 
the level to any single factor such as the costs allocation rule. 



Other overseas experience 

United Kingdom 

The general rule in the United Kingdom is similar to that in Australia. Costs are at the discretion of the court. 
In civil proceedings the discretion will usually be exercised so as to order an unsuccessful party to pay the 
costs of the successful party. The exceptions to this rule are similar to those in Australia. 

In contrast to the United States, the United Kingdom has a social welfare structure that provides some 
financial support to individuals who may otherwise have looked to the legal system for compensation. It also 
has a legal aid program which operates mainly in the area of criminal law. The legal aid program has 
recently come under considerable criticism for the lack of sufficient resources available for civil law 
litigation. 

European countries other than the United Kingdom 

The basic rule prevailing in most other European countries is that the losing party must pay not only his or 
her own costs but also those of the winner.591 There is variety among the countries in the nature and range of 
the exceptions and qualifications to this rule. There are three broad classes of exception 

• those that focus on the conduct or state of mind of the successful party 

• those that recognise special situations in which the unsuccessful party's good faith seems to deserve 
special recognition, such as justifiable doubts about the interpretation of a document or statute 

• those that recognise differences in the economic position of the parties and seek to prevent economic 
hardship. 

Distinctive procedural devices offered in European codes include 

• Excusable ignorance of material facts. Under the Swedish code, if the plaintiff prevails on the basis 
of facts of which the defendant had no actual or constructive knowledge the costs will be split among 
the parties.592 

• Substantial mutual doubts about facts. Where each party litigates in good faith on the basis of doubts 
about the facts the costs may be split between the parties. 

• Doubts about the law . The Norwegian code permits a splitting of costs in the event of legal doubts. In 
Italy the court may split costs between the parties where a change in legislation or case law during the 
course of the proceedings impacts on a case. 

• Appeals. An appellant who does not succeed must pay the costs of the other party. However, if a 
successful appeal is due to new facts that could have been presented in the lower court, costs of the 
appeal can be awarded against the appellant.593 

• Unnecessary procedures. The prevailing party is entitled to reimbursement only for those costs that 
were necessary to obtain a favourable decision.594 A restrictive calculation method for costs is 
preferred to promote procedural economy and enforce openness and co-operation. In some countries 
this excludes the fee of the advocate. If a party causes costs by unnecessary or uneconomical 
procedural acts it will be barred from demanding reimbursement for its own costs and must reimburse 
the other party regardless of the outcome.595 In some instances costs caused by unnecessary procedures 
must be paid by the attorneys or representatives who negligently initiated the procedures,596 or by the 
court if it handled the case inappropriately.597 

• Actions among relatives. Courts divide costs between parties who are related to each other by blood 
or marriage regardless of outcome in recognition of the special economic and social ties and 
dependencies that often exist between such parties.598 



Japan 

The general rule in Japan is that the loser pays the winner's costs. The recoverable costs do not include 
attorney's fees except where they are part of the damages award. Because attorney's fees tend to be the 
largest component of legal costs incurred by a party, it is rare for a Japanese party to enforce the relatively 
small costs award made in his or her favour. The items that can be recovered include 

• court filing fees 

• service of document fees 

• travelling expenses, lodging expenses and daily allowances of witnesses and court interpreters 

• fees and expenses incurred in obtaining expert opinions 

• typing expenses for preparing complaints 

• translation costs 

• travelling expenses, daily allowances and lodging expenses of counsel if the hearing is conducted 
outside the original jurisdiction of filing. 

A judge has a discretion as to the amount of these costs that will be allowed in the costs award and can 
apportion the costs according to the level of success of either party. These principles apply at all levels of the 
civil court system. The family court has special rules because of the emphasis on conciliation in that court. 
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Appendix E: List of consultations 
Public hearings 

The following people made oral submissions at the Commission's public hearings. 

Ahrens, Michael & Salgo, Andrew - Baker & McKenzie Sydney 
Alfris, Eva Melbourne 
Baker, Trevor St - ERM Consultants Pty Ltd Brisbane 
Bannister, Alan Adelaide 
Bates, Gerry - Tasmanian Greens Hobart 
Beasley, Robert Townsville 
Bride, Edward Perth 
Carter, Peter - Australian Plaintiff Lawyers Association (Qld) Brisbane 
Collins, Richard Perth 
Creswick, Phyllis Sydney 
Damate, Ernie - President, Filipino Community (Vic) Melbourne 
Darveniza, Brendan Melbourne 
Del Borello, Peter Perth 
Drakopoulos, Thomas - Ethnic Communities Council of Queensland Brisbane 
Fisher, Douglas & Reilly, Anthony - Environmental Defenders Office (Qld) Brisbane 
Gardiner, Pamela Darwin 
Goldwasser, Irene Melbourne 
Goreznski, Peter Sydney 
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Gunawan, Lyn Melbourne 
Haigh, David - James Cook University Townsville 
Halliday, Peter - Law Watch Australia Melbourne 
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Keford, Jacki - Solicitor Melbourne 
Keim, Stephen - Barrister Brisbane 
Law, Veronica Brisbane 
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Macklin, Tony - Barrister Brisbane 
Mason, Barbara - Crime Stoppers Brisbane 
McCartney, Peter Melbourne 
McDonald, Colin - Barrister Darwin 
Nelthorpe, Dennis - Australian Federation of Consumer Organisations Melbourne 
O'Shea, Paul - Financial Counselling Services (Qld) Brisbane 
Reich, Anne - Consumer Credit Legal Centre Sydney 
Reilly, Anthony - South Brisbane Immigration and Community Legal Service Brisbane 
Rice, Simon - Kingsford Legal Centre Sydney 
Roderick, David Adelaide 
Ryall, John Hobart 
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Silvester, Lex - Barrister Darwin 
Skyring, Alan Sydney 
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Stenning, Henry Sydney 
Tilmouth, Sydney - Barrister and Member, Criminal Law Section, Law Council of Australia Adelaide 
Uren QC, Graham - Victorian Bar Council Melbourne 
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Appendix F: List of recommendations 
2. A general framework for costs allocation rules 

Recommendation 1 — power to award costs 

Each federal court should have the power to award costs and to determine by whom and to what extent costs 
are to be paid in relation to the whole or any part of proceedings before it. The power to order costs should 
be exercised in accordance with the relevant court rules. 

Recommendation 2 — reasonable costs to be recovered where costs are ordered 

A party who is awarded costs should be entitled to recover the reasonable costs that he or she has incurred in 
the course of preparing and conducting the litigation or that part of the litigation specified in the costs order. 
The reasonable costs are those costs reasonably required to prepare and conduct the litigation. 

Recommendation 3 — court or tribunal may indicate likely costs order 

A court or tribunal should, at any stage of proceedings, be able to indicate the costs order it is likely to make 
at the end of the proceedings subject to any change in circumstances coming to light in the course of the 
proceedings. 

Recommendation 4 — interim orders as to costs 

At any stage of proceedings a court or tribunal may, either on its own motion or on the application of a party, 
make an interim order as to how all or part of the costs 

• arising from a particular stage of the proceedings, or 

• of the whole proceedings 

are to be apportioned pursuant to the relevant costs allocation rules. 

Recommendation 5 — interim costs order enforceable immediately 

An interim costs order may be enforced immediately unless the court or tribunal orders otherwise. 

Recommendation 6 — submissions before a costs order may be made 

Before making a costs order the court or tribunal should invite and consider submissions from the parties and 
from any other person who may be the subject of the order. 

3. Practical impact of the costs rules 

Recommendation 7 — coordinated collection program for court and tribunal statistics 

The Commission supports the recommendation by AJAC that the Australian Institute of Judicial 
Administration and the Australian Bureau of Statistics undertake a statistical collection program for 
Australian courts and tribunals. The collection of these statistics should have two objectives 

• the identification of best practice court procedures for use in the improvement of court efficiency and 
case management 

• the collection of information on the characteristics of litigants to assist policy makers to identify 
access problems suffered by particular groups in the community. 



These statistics should be made publicly available. The Australian Institute of Judicial Administration and 
the Australian Bureau of Statistics should be provided with adequate resources to undertake their roles in this 
program. 

4. Civil proceedings 

Recommendation 8 — the costs rules for civil proceedings 

In civil proceedings, costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 

• the court determining that the risk of having to pay the other party's costs if unsuccessful will 
materially and adversely affect the ability of a party to 

― present his or her case properly or 

― negotiate a fair settlement 

• the rules relating to public interest costs orders. 

Recommendation 9 — the general costs rules for appeals in civil proceedings 

In appeals in civil proceedings costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 

• the court determining that the risk of having to pay the other party's costs if unsuccessful will 
materially and adversely affect the ability of a party to 

― present his or her case properly or 

― negotiate a fair settlement 

• the rules relating to public interest costs orders 

• the appeal succeeding on a ground not raised at first instance which could and should have been raised 
at that time. 

Recommendation 10 — orders the court may make if appeal succeeds on ground not 
previously raised 

If a court finds that the appeal in civil proceedings succeeded on a ground not raised at first instance that 
could and should have been raised, the court may make such orders as to the costs of the appeal as it 
considers just. The orders the court may make include an order that 

• each party bear his or her own costs of the appeal 

• the unsuccessful party only pay the successful party's costs of the appeal up to a cap set by the court. 

An order under this provision will be subject to the court's powers to make disciplinary and case 
management costs orders and other costs orders where it is satisfied that the risk of having to pay the other 
party's costs if unsuccessful will materially and adversely affect the ability of a party to properly present his 
or her case or to negotiate a fair settlement. 



5. Administrative law proceedings 

Recommendation 11 — costs rules for judicial review proceedings 

In judicial review proceedings, costs shall follow the event subject to 

• the rules relating to disciplinary and case management costs orders 

• the court determining that the risk of having to pay the other party's costs if unsuccessful will 
materially and adversely affect the ability of a party to 

― present his or her case properly or 

― negotiate a fair settlement 

• the rules relating to public interest costs orders. 

Recommendation 12 — costs rules in the Administrative Appeals Tribunal 

In proceedings before the AAT each party should bear his or her own costs subject to 

• the provisions of particular legislation 

• disciplinary and case management costs orders 

• an order for costs in favour of a party where the AAT is satisfied that the order is necessary to permit 
that party to present his or her case properly or to negotiate a fair settlement taking into account the 
resources of the parties and the likely costs of the proceedings to each party. 

Recommendation 13 — costs rules in other merit review tribunals 

In proceedings before federal merit review tribunals (other than the AAT) each party should bear his or her 
own costs unless the legislation establishing the tribunal provides otherwise. 

Recommendation 14 — the general costs rules for appeals in judicial review proceedings 

The costs allocation rules for appeals in civil proceedings should apply in appeals in judicial review 
proceedings. 

Recommendation 15 — costs allocation rules for appeals from the Administrative Appeals 
Tribunal to the Federal Court 

Appeals from the AAT to the Federal Court should be subject to the costs allocation rules for appeals in 
judicial review proceedings. 

Recommendation 16 — costs allocation rules for appeals to the Federal Court from the IRT 
and RRT 

Appeals from the Immigration Review Tribunal and the Refugee Review Tribunal to the Federal Court 
should be subject to the costs allocation rules for appeals in judicial review proceedings. 

Recommendation 17 — costs allocation rules for appeals to the Administrative Appeals 
Tribunal from other merit review tribunals 

Appeals from merit review tribunals such as the Social Security Appeals Tribunal and the Veterans Review 
Board to the AAT should be subject to the costs allocation rules for proceedings before the AAT. 



6. Family law proceedings 

Recommendation 18 — general rule in family law proceedings 

Each party to family law proceedings shall bear his or her own costs subject to 

• a disciplinary or case management costs order 

• an order for costs in favour of a party where the court is satisfied that the order is necessary to permit 
that party to present his or her case properly or to negotiate a fair settlement taking into account the 
resources of the parties, including whether either party is in receipt of legal aid or another form of 
assistance, and the likely costs of the proceedings to each party 

• an order made in relation to the costs of a child's separate representative. 

Recommendation 19 — costs orders in favour of separate representatives 

At any stage of family law proceedings the court may, on its own motion, order the parties to make provision 
for reimbursing the legal aid commission for all or a defined part or parts of the costs of the legal aid 
commission in providing representation of the child or children the subject of the proceedings unless such an 
order would be contrary to the best interests of the child or children. 

Recommendation 20 — costs orders against separate representatives 

A separate representative in family law proceedings should not be liable for the costs of the other parties 
other than pursuant to a disciplinary or case management costs order. 

Recommendation 21 — the general costs rules for appeals in family law proceedings 

Each party to an appeal in family law proceedings shall bear his or her own costs subject to 

• a disciplinary or case management costs order 

• a public interest costs order 

• an order for costs in favour of a party where the court is satisfied that the order is necessary to permit 
that party to present his or her case properly or to negotiate a fair settlement taking into account the 
resources of the parties, including whether either party is in receipt of legal aid or another form of 
assistance, and the likely costs of the proceedings to each party 

• the appeal succeeding on a ground not raised at first instance that could and should have been raised at 
that time. 

Recommendation 22 — orders the court may make 

If a court finds that the appeal succeeded on a ground not raised at first instance that could and should have 
been raised at that time, the court may make such orders as to the costs of the appeal as it considers just. The 
orders the court may make include an order that the successful party pay all or part of the unsuccessful 
party's costs of the appeal. An order under this provision will be subject to the court's powers to make 
disciplinary and case management costs orders. 



7. Criminal proceedings 

Recommendation 23 — successful accused in criminal proceedings to recover costs 

The prosecution shall pay the reasonable costs of an accused who is successful in obtaining a dismissal, 
acquittal or withdrawal of charges in a criminal proceeding unless the court is satisfied that, in all the 
circumstances of the case, some other order as to costs should be made. 

When considering whether to make some other order as to costs the court should have regard to 

• whether the dismissal, acquittal or withdrawal of charges was based on technical grounds or the public 
interest 

• whether the accused unreasonably declined an opportunity before a charge was laid to explain his or 
her version of the events or to produce evidence likely to exonerate him or her which could have 
avoided a prosecution 

• whether the accused conducted the defence in a way that unreasonably prolonged the proceedings 

• whether the accused was acquitted on a charge, but convicted on another 

• whether the accused unreasonably failed to comply with directions of the court. 

Recommendation 24 — definition of 'criminal proceeding' 

For the purposes of recommendation XR, 'criminal proceeding' includes summary proceedings, committals, 
trials and any associated proceeding. 

Recommendation 25 — other orders the court may make 

If the court is satisfied that some other costs order should be made, the court may order that 

• no costs be awarded to the accused 

• part of the costs be awarded to the accused. 

Recommendation 26 — definition of reasonable costs 

The reasonable costs of a criminal trial shall include the reasonable costs of the committal and of any 
previous trials concerning the same indictment. 

Recommendation 27 — no costs for successful prosecution 

In criminal proceedings the prosecution should not be able to recover costs unless 

• the court is satisfied that the accused unreasonably failed to comply with the court's directions 

• the legislation creating the offence provides for a right to recover costs. 

Recommendation 28 — costs in criminal appeals 

In criminal appeals the prosecution shall pay the reasonable costs of an accused who successfully appeals 
against a conviction or sentence or who successfully defends an appeal by the prosecution unless the court is 
satisfied that, in all the circumstances of the case, some other order as to costs should be made. 

When considering whether to make some other order as to costs the court should have regard to 



• whether the accused succeeded on technical or public interest grounds 

• whether the accused conducted the appeal in a way that unreasonably prolonged the proceeding 

• whether the accused was successful on only some of the grounds of appeal and failed on others 

• whether the accused unreasonably failed to comply with directions of the court 

• whether the appeal succeeded on a ground not raised at first instance which could and should have 
been raised at that time. 

Recommendation 29 — no costs for prosecution on successful appeal 

The prosecution should not be able to recover the costs of a successful criminal appeal unless 

• the court is satisfied that the accused unreasonably failed to comply with the court's directions 

• the legislation creating the offence provides for a right to recover costs.A6.1 

Recommendation 30 — other orders the court may make 

If the court is satisfied that some other costs order should be made, the court may order that 

• no costs be awarded to the accused 

• part of the costs be awarded to the accused. 

8. Industrial Relations Court of Australia 

Recommendation 31 — costs in proceedings under the Industrial Relations Act 1988 (Cth) 

In proceedings under the Industrial Relations Act 1988 (Cth), each party shall bear his or her own costs 
subject to 

• a disciplinary or case management costs order 

• an order for costs in favour of a party where the court is satisfied that the order is necessary to permit 
that party to present his or her case properly or to negotiate a fair settlement taking into account the 
resources of the parties and the likely costs of the proceedings to each party. 

9. Federal tribunals 

Recommendation 32 — each party should bear his or her own costs in tribunal proceedings 

In proceedings before a federal tribunal each party should bear his or her own costs unless the legislation 
establishing the tribunal provides otherwise. 

10. Appeals against costs allocation orders 

Recommendation 33 — appeals against an order for costs 

There should be no right of appeal against an order for costs. An appeal against a costs order may, however, 
be made with the leave of the appellate court. Leave to appeal should only be given if it can be shown that 
the discretion as to costs miscarried at first instance either by reason of some manifest error or by 
consideration of irrelevant matters. 



11. Disciplinary and case management costs orders 

Recommendation 34 — grounds for a disciplinary costs order 

At any stage of proceedings a court or tribunal should be able to make a disciplinary costs order against a 
party, his or her legal representative or any other person involved in the litigation who, in the opinion of the 
court or tribunal, 

• does not comply with a procedural rule or an order of the court or tribunal 

• causes unnecessary delays 

• significantly increases the costs of the matter by unreasonably pursuing one or more issues on which 
he or she fails 

• causes the other party to incur costs that were not necessary for the economic and efficient conduct of 
the proceedings, including costs incurred as a result of seeking leave to amend his or her pleadings or 
particulars or seeking an extension of time 

• engages in conduct that, in the opinion of the court or tribunal, hinders the efficient and just 
determination of the issues in dispute 

• has unreasonably refused to negotiate a settlement or participate in alternative dispute resolution 

• otherwise abuses the processes of the court. 

Recommendation 35 — terms of a disciplinary costs order 

If the court or tribunal is satisfied that there are grounds for a disciplinary costs order, it may make such 
orders as to costs as it considers appropriate including an order that the party, legal representative or other 
person (as the case may be) pay all or part of the costs incurred by the other party to the proceedings as a 
result of the breach, delay, conduct or abuse of process. 

Recommendation 36 — costs orders against legal and other representatives 

A court or tribunal should be able to 

• disallow the costs as between the representative and the party 

• direct the representative to repay to the party any costs which the party has been ordered to pay to any 
other party 

• direct the representative to pay to any other party the costs incurred by that party 

where, in the opinion of the court or tribunal, the representative was responsible for all or part of the costs 
being incurred improperly or without reasonable cause or being wasted by undue delay or by any other 
misconduct or default. 

Recommendation 37 — unreasonable claims or defences 

A court or tribunal should be able to order a party or his or her legal representative to pay the costs incurred 
by the other parties to the proceedings as a result of an unreasonable claim or defence. A claim or defence 
will be unreasonable if, in the opinion of the court or tribunal, it is 

• not well grounded in fact, or 



• not based on the existing law or on a good faith argument for the extension, modification or reversal of 
the existing law. 

Recommendation 38 — vexatious or frivolous proceedings 

Federal courts and tribunals should be able to award costs against a party whose proceedings are stayed or 
dismissed on the ground of being vexatious or frivolous. 

Recommendation 39 — capping costs 

A court or tribunal should be able to specify, by order made at a directions hearing, the maximum amount 
that may be recovered pursuant to an order for costs. An amount that a party is ordered to pay pursuant to a 
disciplinary costs order is in addition to the maximum amount specified by the court or tribunal. 

12. The 'material effect' exception 

Recommendation 40 — alternative costs orders where a party's ability to litigate or negotiate 
is materially and adversely affected 

A court may, at any stage of the proceedings, upon the application of a party, make an alternative costs order 
if it is satisfied that the risk of having to pay the other party's costs if unsuccessful will materially and 
adversely affect the ability of the party to 

• present his or her case properly or 

• negotiate a fair settlement. 

Recommendation 41 — presumption that a party's ability will be materially affected 

The court shall presume, unless satisfied otherwise, that a party's ability to present his or her case properly or 
to negotiate a fair settlement will be materially and adversely affected if the court is satisfied that the party 
would suffer substantial hardship if required to pay the other party's costs. 

Recommendation 42 — substantial hardship 

When determining whether a party would suffer substantial hardship the court shall have regard to whether 
the party will 

• lose or be forced to vacate his or her home 

• lose a motor vehicle or the use of a motor vehicle reasonably necessary for domestic, employment or 
business purposes 

• lose his or her employment or livelihood 

• be made bankrupt 

as a result, in part or whole, of being required to pay the other party's costs. 

Recommendation 43 — orders the court may make if satisfied that a party's ability will be 
materially and adversely affected 

If a court finds that a party's ability to present his or her case properly or to negotiate a fair settlement will be 
materially and adversely affected if costs follow the event, the court may make such orders as to costs as it 
considers just having regard to the resources of the parties and to the circumstances of the case. The orders 
the court may make include an order that 



• each party bear his or her own costs 

• the affected party, if unsuccessful, only pay the successful party's costs up to a cap set by the court 

• another person, group, body or fund, in relation to which the court has power to make a costs order, is 
to pay all or part of the costs of one or more of the parties. 

An order under this provision will be subject to the court's power to make disciplinary and case management 
costs orders. 

Recommendation 44 — determining the resources of the parties 

When considering the 'resources of the parties' the court must have regard to the financial circumstances of 
each party and to whether the financial capacity of any of the parties to pay an adverse costs order is being 
affected in whole or part by legal aid, contingency fees, insurance, fighting funds, tax deductibility or any 
other factor. 

13. Public interest costs orders 

Recommendation 45 — public interest costs orders 

A court or tribunal may, upon the application of a party, make a public interest costs order if the court or 
tribunal is satisfied that 

• the proceedings will determine, enforce or clarify an important right or obligation affecting the 
community or a significant sector of the community 

• the proceedings will affect the development of the law generally and may reduce the need for further 
litigation 

• the proceedings otherwise have the character of public interest or test case proceedings. 

A court or tribunal may make a public interest costs order notwithstanding that one or more of the parties to 
the proceedings has a personal interest in the matter. 

Recommendation 46 — objects clause 

The legislation establishing public interest costs orders should state that the object of such orders is to assist 
the initiation and conduct of litigation that affects the community or a significant sector of the community or 
will develop the law. 

Recommendation 47 — terms of a public interest costs order 

If the court or tribunal is satisfied that there are grounds for it to make a public interest costs order, it may 
make such orders as to costs as it considers appropriate having regard to 

• the resources of the parties 

• the likely cost of the proceedings to each party 

• the ability of each party to present his or her case properly or to negotiate a fair settlement 

• the extent of any private or commercial interest each party may have in the litigation. 

The orders the court or tribunal may make include an order that 

• costs follow the event 



• each party bear his or her own costs 

• the party applying for the public interest costs order, regardless of the outcome of the proceedings, 
shall 

― not be liable for the other party's costs 

― only be liable to pay a specified proportion of the other party's costs 

― be able to recover all or part of his or her costs from the other party 

• another person, group, body or fund, in relation to which the court or tribunal has power to make a 
costs order, is to pay all or part of the costs of one or more of the parties. 

An order under this provision will be subject to the power of the court or tribunal to make disciplinary and 
case management costs orders. 

Recommendation 48 — determining the resources of the parties 

When considering the 'resources of the parties' the court must have regard to the financial circumstances of 
each party and to whether the financial capacity of any of the parties to pay an adverse costs order is being 
affected in whole or part by legal aid, contingency fees, insurance, fighting funds, tax deductibility or any 
other factor. 

Recommendation 49 — timing of a public interest costs order 

The court or tribunal may make a public interest costs order at any stage of the proceedings including at the 
start of the proceedings. 

14. Costs allocation agreements 

Recommendation 50 — costs allocation agreements to be subject to costs orders 

Where the parties to proceedings have made a costs allocation agreement in contemplation of the particular 
proceedings being determined by the court or tribunal, costs shall be apportioned in accordance with the 
terms of that agreement subject to any costs orders made by the court or tribunal. A costs agreement not 
made in contemplation of the particular proceedings should not be enforceable. 

15. Disclosure of costs 

Recommendation 51 — courts and tribunals to prepare a pamphlet on their costs allocation 
rules 

Each court and tribunal should prepare a short, easy to read pamphlet describing the costs allocation rules 
applying to each type of proceeding that the court or tribunal can deal with. Copies of the pamphlet should 
be freely available to legal practitioners and to members of the public. 

Recommendation 52 — party to be given pamphlet and written advice of relevant costs 
allocation rules 

A party's legal representative should give the party 

• a copy of the relevant costs pamphlet when the party first seeks advice about litigation 

• written advice of the relevant costs allocation rules and how they operate when the party first gives 
instructions to the legal representative to file a claim, defence or cross-claim. 



Recommendation 53 — unrepresented party to be given pamphlet on relevant costs allocation 
rules by court or tribunal 

A court or tribunal should give a copy of the relevant costs pamphlet to a party who is not legally represented 
when the party files a claim, defence or cross-claim. 

Recommendation 54 — power to order lawyers to inform clients of the costs incurred 

At any stage of the proceedings a court or tribunal may order the legal representatives of the parties to 
provide their respective clients with a statement of the costs they have incurred, the basis on which that 
amount has been determined and an estimate of the further costs that will be incurred if the matter proceeds. 
The court or tribunal may specify assumptions on which the estimate is to be based and may require separate 
estimates to be prepared for different sets of specified assumptions. The costs of preparing this information 
should be borne by the legal representatives. 

Recommendation 55 — compliance with a disclosure order 

A legal representative who has been ordered to provide his or her client with a statement of past and future 
costs must file with the court or tribunal a certificate certifying that the legal representative has complied 
with the order. 

16. Costs orders against non-parties 

Recommendation 56 — costs allocation rules and amicus curiae (friend of the court) 

An amicus curiae (friend of the court) should not recover or be liable for costs other than pursuant to a 
disciplinary or case management costs order. Where a court allows a friend to play a greater part in the 
proceedings than was originally specified the court should also address at that time the question of whether 
and to what extent the friend should pay any costs incurred by the parties as a result of the friend's greater 
involvement. 

17. Unrepresented litigants 

Recommendation 57 — unrepresented parties may recover costs 

A party who does not have legal representation should be able to recover his or her costs in accordance with 
the relevant rules. 

Recommendation 58 — the costs an unrepresented party may recover 

An unrepresented party who is awarded costs may recover disbursements (including witness expenses and 
any reasonable legal costs) and his or her own costs for work reasonably necessary to prepare and conduct 
his or her case subject to the following conditions. 

• The party's own costs should be limited to that allowed under a schedule setting out lump sum 
amounts according to the type and complexity of the matter. These amounts should not exceed the 
reasonable costs of a solicitor performing the same work. 

• An unrepresented litigant should not be able to recover any costs in relation to the litigation that would 
not be recoverable by a represented litigant. 

• A court may allow an unrepresented litigant to recover costs in excess of the relevant lump sum in 
appropriate circumstances provided that it does not exceed the amount of costs actually incurred by 
the litigant. 



18. Indemnity schemes 

Recommendation 59 — federal legal assistance indemnity fund 

The Commonwealth should establish a legal assistance indemnity fund to 

• provide an indemnity against an adverse costs order to a person who satisfies a merit test and a means 
test 

• reimburse the costs incurred by a successful party who would otherwise suffer substantial hardship 
because he or she is unable to recover all or part of his or her costs from the unsuccessful party as a 
result of a court or tribunal order under the 'material effect' exception to the rule that costs follow the 
event. 

Recommendation 60 — public interest litigation fund 

The assistance available to litigants under the Commonwealth test case fund should include an indemnity 
against the whole or part of an adverse costs order. The fund should also be subject to the power of a court to 
make a public interest costs order whereby the fund may be required to pay all or part of the costs of one or 
more of the parties to the proceedings. 

Recommendation 61 — federal appeals assistance fund 

The federal appeals assistance fund should be available in all appeals before federal courts or tribunals 
including criminal appeals. 

20. Implementation 

Recommendation 62 — uniform costs allocation rules 

As far as possible the reforms to the costs allocation rules recommended by the Commission should apply in 
federal, State and Territory courts and tribunals. 

Recommendation 63 — Standing Committee of Attorneys-General 

The federal Government should, through the Standing Committee of Attorneys-General, encourage the 
uniform adoption of reforms to the costs allocation rules in federal, State and Territory courts and tribunals. 

Recommendation 64 — assessing the impact of new costs allocation rules prior to 
implementation 

Before the costs allocation rules recommended by the Commission are implemented, the federal Attorney-
General should arrange for an examination by members of the judiciary, lawyers and other interested 
individuals and organisations of the way in which the rules will probably work in practice. The Attorney-
General should ask the Australian Institute of Judicial Administration to coordinate this examination and, in 
light of that examination, to coordinate the development of rules, guidelines and practice notes for 
implementation of the new rules. 

Recommendation 65 — mechanisms for controlling litigation and the costs allocation rules 

The costs allocation rules recommended by the Commission should be adopted as part of a package of 
procedural controls, case management systems and other mechanisms for controlling the conduct, and 
thereby the costs, of litigation. 



Recommendation 66 — review of the operation of costs allocation rules 

The federal Attorney-General should arrange for the operation of costs allocation rules to be monitored and 
assessed by a body such as the Australian Institute of Judicial Administration to ensure that they are 
achieving the desired outcomes without unnecessary expense to the court, tribunal, parties or community. 
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