Terms of Reference

I, ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO -

@) the function of the Law Reform Commission, in pursuance of references to the Commission made
by the Attorney-General, of reviewing laws to which the Law Reform Commission Act 1973 applies, of
considering proposals for the making of laws to which that Act applies and of considering proposals for
uniformity between laws of the Territories and laws of the States;

(b) the special interest of the Commonwealth in the welfare of the Aboriginal people of Australia;
(c) the need to ensure that every Aborigine enjoys basic human rights;

(d) the right of Aborigines to retain their racial identity and traditional life style or, where they so desire, to
adopt partially or wholly a European life style;

(e) the difficulties that have at times emerged in the application of the existing criminal justice system
to members of the Aboriginal race; and

()] the need to ensure equitable, humane and fair treatment under the criminal justice system to all
members of the Australian community.

HEREBY REFER the following matter to the Law Reform Commission, as provided by the Law Reform
Commission Act,

TO INQUIRE INTO AND REPORT UPON whether it would be desirable to apply either in whole or in part
Aboriginal customary law to Aborigines, either generally or in particular areas or to those living in tribal
conditions only and, in particular:

@ whether, and in what manner, existing courts dealing with criminal charges against Aborigines
should be empowered to apply Aboriginal customary law and practices in the trial and punishment of
Aborigines;

(b) to what extent Aboriginal communities should have the power to apply their customary law and practices
in the punishment and rehabilitation of Aborigines; and

) any other related matter.

IN MAKING ITS INQUIRY AND REPORT the Commission will give special regard to the need to ensure
that no person should be subject to any treatment, conduct or punishment which is cruel or inhumane.

DATED this ninth day of February 1977
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PART I:
INTRODUCTION
1. The Reference and its Background

1. A Reconsideration of Basic Questions. On 9 February 1977, the then Federal Attorney-General, Mr RJ
Ellicott QC, referred to the Commission the question:

whether it would be desirable to apply either in whole or in part Aboriginal customary law to Aborigines, either
generally or in particular areas or to those living in tribal conditions only.

The Terms of Reference went on to specify particular questions — namely, whether existing courts should
be able to apply Aboriginal customary law to Aborigines, and whether Aboriginal communities should have
the power to apply their customary laws and practices in the punishment and rehabilitation of Aborigines.
These questions are not new. One hundred and forty years earlier, the British House of Commons Select
Committee on Aborigines had stated that to require from Aborigines ‘the observation of our laws would be
absurd and to punish their non-observance of them by severe penalties would be palpably unjust’.! But these
views were not reflected in the actual recommendations of the House of Commons Select Committee, nor in
subsequent policy decisions.? Indeed, in the same year, the Colonial Office had directed the Governor of
New South Wales to ensure that all Aborigines within his jurisdiction were to be treated as British subjects.
Aborigines and non-Aborigines were to be governed by the one, introduced, law?*

I would submit, therefore, that it is necessary from the moment the Aborigines of this Country are declared British
Subjects they should, as far as possible, be taught that the British Laws are to supersede their own, so that any native,
who is suffering under their own customs, may have the power of an appeal to those of Great Britain, or, to put this in
its true light, that all authorized persons should in all instances be required to protect a native from the violence of his
fellows, even though they be in the execution of their own laws.*

Thus no specific recognition was to be given to Aboriginal customary laws and practices. Australian law,
civil and criminal, substantive and procedural, was to be applied to Aborigines to the exclusion of their own
laws except in the rare cases where legislation made specific provision to the contrary.® This, and other
governmental policies applied since 1788 at the national, State and local levels, have had a drastic impact on
Aboriginal customs and culture. The resulting destruction of traditional Aboriginal life and values in many
areas has made the task of recognition nearly 200 years later both difficult and very different from what it
would have been had Aboriginal peoples been treated with, from the first, as distinct peoples with their own
institutions of government and laws. A basic question, implicit in the Terms of Reference, is whether the
impact of the introduced culture and legal system, and the associated drastic changes in Aboriginal society,
still permit measures for the recognition of Aboriginal customary laws. If they do, what form should such
recognition now take?

2. Developments Towards Recognition. This underlying question has already had to be considered by
Australian governments and other bodies, in a variety of contexts. In recent years, a number of factors have
tended towards a reappraisal of the position that no specific recognition should be given to Aboriginal
customary rules and practices. These have included:

o the perception that denying all recognition to distinctive and long-established Aboriginal ways of
belief and action may be unjust;

. the apparent failure of the legal system to deal effectively or appropriately with ‘many Aboriginal
disputes;

British House of Commons, Select Committee on Aborigines (British Settlements), Report, House of Commons Parl Paper 425, 1837, 84.
See para 24, 58.

Glenelg to Bourke, 26 June 1837, Historical Records of Australia (hereafter HRA) set 1, vol 19, 47.

Report by Grey on the Method for Promoting the Civilization of Aborigines, Enclosure in correspondence, Lord John Russell to Sir George
Gipps, 8 October 1840, HRA ser 1, vol 21, 35.

5 cf MC Kriewaldt, “The Application of the Criminal Law to the Aborigines of the Northern Territory of Australia’ (1960) 5 UWALRev 1, 20.
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o published statistics indicating disproportionately high levels of Aboriginal contact with the criminal
justice system, which have been seen as symptoms of failure and discrimination within that system;
and

o the movement away from policies of ‘assimilation’ and ‘integration’ towards policies based on ‘self-
management’ or ‘self-determination’ at federal level and to varying degrees also at State and Territory
level.

Changes in government policy towards Aborigines have increasingly led to the acceptance of the idea that
Aborigines have (within certain limits) the ‘right’ to retain their racial identity and traditional lifestyle. This
idea is made explicit in the Commission’s Terms of Reference. To assist in the exercise of this right, steps
have begun to be taken by Australian legislatures to recognise Aboriginal traditions and the Aboriginal
heritage in a variety of ways. These have included:

o the conferral in some areas of land rights based in part on traditional affiliations with land, and
recognising traditional rights to use or control land:®

o a degree of protection of Aboriginal sacred sites and other aspects of the Aboriginal heritage;’
o the protection of Aboriginal hunting, gathering and fishing rights;®

o the recognition of traditional Aboriginal marriages for certain purposes;’

o some provision for traditional distribution of property on death.*°

Similarly the courts, confronted with the reality of Aboriginal adherence to different or conflicting rules or
values, have attempted to take Aboriginal customary laws and traditions into account in ways such as:

e the exercise of sentencing discretions;"
o the application of defences based on provocation, duress and claim of right;*?
o treating loss of traditional status and privileges as a compensable injury in road accident cases.*®

It is true that both legislative and judicial instances of recognition tend to be particular rather than general,
that they may. be confined to particular jurisdictions, and that they often depend upon the exercise of
discretions rather than existing as of right. It has been a very piecemeal approach to the problems by the
general legal system,* but nevertheless it constitutes an important aspect of the background to the Reference.

3. Pressures for Change. The Reference also reflects concerns about the need for a reassessment of relations
between the dominant non-Aboriginal population and Australia’s indigenous peoples. The forces behind this
reassessment are important to an understanding of the Reference. The pressures for change gained impetus
from the 1967 Referendum, which, by an overwhelming majority, empowered the Commonwealth
Parliament to make special laws for Aborigines.” Subsequent developments have included:

6 See para 77, 212.
7 See para 78.

8 See para 79.

9 See para 74, 80.

10 See para 76.

11 See para 71.

12 See para 72.

13 See para 73.

14 In this Report the terms ‘general legal system’ and ‘general law’ will be used to refer to the body of federal, State and Territory laws
(including the common law) applying in Australia. The term ‘Aboriginal customary laws’ will be used to refer to the distinctive rules,
traditions, customs and practices adhered to by groups of traditionally oriented Aborigines. See further para 99-100.

15 In the Referendum, 5183113 (89.34%) voted in favour of the proposal; 527007 (9.08%) against; 91464 (1.58%) votes were informal.



the enactment of legislation to recognise Aboriginal land, or to allow claims to be made to land, in the
Northern Territory, South Australia and elsewhere;'®

attempts to establish representative Aboriginal bodies (successively the National Aboriginal
Consultative Committee, then the National Aboriginal Conference) to act as an advisory body to the
Federal Government;*’

the establishment of the Aboriginal Development Commission (as successor to the Aboriginal Land
Fund Commission) to assist in providing economic independence for Aborigines;

demonstrated Aboriginal self-management in particular fields, with the emergence of Aboriginal
Medical and Legal Services, Aboriginal Child Care Agencies, Aboriginal Hostels Ltd and Aboriginal
schools (eg Yipirrinya, NT);

proposals for a Makarrata or treaty of commitment, developed by the Aboriginal Treaty Committee."®

4. Catalysts for the Reference. These events, though significant, did not provide any specific impetus for an
inquiry into the recognition of Aboriginal customary laws. Apparently a number of concerns led the then
Federal Minister for Aboriginal Affairs, Mr Viner, to press the then Attorney-General to raise the matter with
the Standing Committee of Attorneys-General in June 1976."° Matters emphasised as demonstrating at least
the need for flexibility in the administration of the law, included:

the Report of the Western Australian Royal Commission into events at Skull Creek, Laverton;*

the decision of Justice Wells in R v Sydney Williams.?* His Honour sentenced Williams, who had been
convicted of the manslaughter of an Aboriginal woman, to a two-year suspended sentence on his
agreeing to submit himself to the tribal elders to be ruled and governed by them for one year and to
obey their lawful directions.”® The decision was construed (or rather misconstrued) as a form of
licensing of ‘traditional punishment’ and aroused considerable controversy;

the inadequacy of statistics showing the extent Aborigines figure in the criminal justice system;?
relations between Aboriginal Legal Services and State-supported legal aid schemes;

the question of implementing this Commission’s recommendations in its Report on Criminal
Investigation (1975) as they related specifically to Aborigines,” in particular the recommendations

relating to interpreters, prisoner’s friends during police interrogations and the introduction of a
notification system when an Aboriginal person is arrested?*

Impetus for the Reference came also from concerns expressed by other public figures and commentators. In
1976, Senator Bonner introduced a private member’s Bill, the Aborigines and Torres Strait Islanders

See para 77.

The NAC, which replaced the NACC in 1978, was wound up in June 1985 pursuant to recommendations made by Dr HC Coombs in a
Report on The Role of the National Aboriginal Conference, AGPS, Canberra, 1984. It has been announced that a replacement body, to be
called the Aboriginal and Tomes Strait Islander Congress, will be established: see L O’Donoghue, Proposal for an Aboriginal and Islander
Consultative Organisation, AGPS, Canberra, 1985.

See Senate Standing Committee on Constitutional and Legal Affairs, Two Hundred Years On ..., AGPS, Canberra, 1983.

The matter was again raised by the Commonwealth at meetings of the Standing Committee of Attorneys-General on 16-17 October 1976 and
24-25 March 1977, and by Hon | Medcalf, the then WA Attorney-General, in July 1977. This Reference was given to the ALRC in February
1977, and later discussions were inconclusive.

Report of the Laverton Royal Commission 197576, Perth, Government Printer, 1976.

(1976) 14 SASR 1. See para 493.

Formally of course, as Senator Durack on behalf of the then Attorney-General pointed out, in reply to a question from Senator Jessop, “the
decision was made by a South Australian court under State law and is therefore in no way the responsibility of the Commonwealth’:
Commonwealth of Australia 69 Parl Debs (Sen) (7 September 1976) 452.

See para 394-9.

This later became the subject of two Reports, the first by the House of Representatives Standing Committee on Aboriginal Affairs:
Aboriginal Legal Aid, AGPS, Canberra, 1980; the second by Mr JP Harkins, Inquiry into Aboriginal Legal Aid, 3 vols, AGPS, Canberra,
1985.

ALRC 2, Criminal Investigation, AGPS, Sydney, 1975, para 371-7.

Correspondence, Minister for Aboriginal Affairs, Mr Viner to the Attorney-General, Mr Ellicott QC (10 July 1976).



(Admissibility of Confessions) Bill, into the Senate.”” The Bill was modelled on this Commission’s
recommendations in its Report on Criminal Investigation (1975), but also sought to incorporate the
guidelines for the police interrogation of Aboriginal suspects enunciated by Justice Forster in R v Anunga.”®
The Bill did not proceed past second reading stage. In 1974, GJ Hawkins and RL Misner submitted three
reports on the Criminal Justice System in the Northern Territory to the Minister for the Northern Territory.
The Reports outlined the inadequacy of the criminal justice system in dealing with Aboriginal offenders and
called for a full-scale review.”® Similar concerns about the inappropriateness and ineffectiveness of existing
mechanisms to deal with law and order in Aboriginal communities in the Northern Territory were shared by
many Aborigines. In particular, the positive step taken by the Yirrkala Council was a key factor leading to
the Reference.®® The “Yirrkala proposal’ and the more general issues it raises, will be discussed later in this
Report.®! But it is helpful to set out here some of the background to that proposal. In 1975, the Council for
Aboriginal Affairs®? visited Arnhem Land. Aboriginal leaders from Ngukurr, Groote Eylandt and Yirrkala
appealed to the Council to help them reduce the despair in the communities, brought about especially by
drunkenness. The resulting recommendations of the Council for Aboriginal Affairs related primarily to
Yirrkala where Aboriginal leaders sought power to appoint local Aboriginal orderlies having limited powers
of arrest and detention unimpeded by outside police intervention, with charges being heard by a magistrate
sitting with Aboriginal assessors or justices of the peace. They expressed:

strongly-held objections to direct action by European police, to the incarceration of Aborigines at Nhulunbuy, to the
hearing of Aboriginal cases in a European setting, and to the kind and scale of penalties imposed according to
European standards.

The members of the Council for Aboriginal Affairs endorsed these proposals in principle, and suggested they
be put into effect, at least at Yirrkala but also in other Aboriginal communities ‘prepared and able to accept

similar responsibilities’.*

5. The Reference and its Scope. In a sense the giving of the Reference was itself a recognition of the
existence of Aboriginal customary laws and of the continuing adherence by Aborigines to their customary
laws and traditions. On the other hand the Terms of Reference do not imply that the formal recognition of
Aboriginal customary laws is the best response to the problems identified. The initial question in the Terms
of Reference is whether Aboriginal customary laws should be recognised. In this respect, the Commission’s
task differs from that of the Aboriginal Land Rights Commission, which, as stated by Commissioner
Woodward in his First Report, was not to recommend:

whether Aborigines should be granted rights in land, since the government had already decided that they should. My
task was simply to advise on how such rights should be granted.**

In addition to the basic question whether Aboriginal customary laws should be recognised, the Reference
required the Commission to report upon two matters in particular:

(@)  whether existing courts should be empowered to apply Aboriginal customary law and practices in the
trial and punishment of Aborigines; and

(b) to what extent Aboriginal communities should have the power to apply their customary law and
practices in the punishment and rehabilitation of Aborigines.

The first question is largely subsumed in the more general and basic question on which the Commission is
asked to report — that is, the recognition of Aboriginal customary laws. Thus it is necessary to consider
whether the general law (both substantive and procedural) should be modified to take account of Aboriginal

27 Commonwealth of Australia 69 Parl Debs (Sen) (15 September 1976) 695-700.

28 (1976) 11 ALR 412.

29 G Hawkins & R Misner, Restructuring the Criminal Justice System in the Northern Territory, 3rd Report, unpublished, Canberra, 1974, 19.
See also RL Misner, ‘Administration of Criminal Justice on Aboriginal Settlements’ (1974) 7 Syd L Rev 257. See para 683, 685.

30 Hon RI Viner MHR, Minister for Aboriginal Affairs, Commonwealth of Australia 112 Parl Debs (H of R) (24 November 1978) 3449.

31 See para 820-832.

32 Dr HC Coombs (Chairman), Emeritus Professor WEH Stanner and Mr BG Dexter, then Secretary, Department of Aboriginal Affairs.

33 Council for Aboriginal Affairs, Report on Arnhem Land, AGPS, Canberra, 1975, 17-20. See further para 678. See also Report of the House
of Representatives Standing Committee on Aboriginal Affairs Present Conditions of Yirrkala People, AGPS, Canberra, 1974, 69-75; Interim
Report from the House of Representatives Standing Committee on Aboriginal Affairs, Alcohol Problems with Aboriginals, Northern
Territory Aspects, AGPS, Canberra, 1976, para 64-70, 98-9.

34 Aboriginal Land Rights Commission, First Report (Commissioner, Justice AE Woodward), Canberra, AGPS, 1973, para 4.



customary laws, for example, whether defences to criminal charges should embrace customary law elements,
whether rules of evidence require modification, and whether it would be appropriate for Australian law to
enforce Aboriginal customary laws (eg through the creation of offences for violation of those laws). Issues of
recognition also arise in the field of ‘personal law’ — for example, in relation to Aboriginal traditions of
marriage, child care and property distribution — and in a number of other areas. On the other hand, bearing
in mind the background of the Yirrkala proposal and similar suggestions, the second specific question in the
Terms of Reference might be thought to raise issues of a distinct kind. This question refers to the application
of ‘customary law and practices in the punishment and rehabilitation of Aborigines’. In fact, most of the
developments in Australia in the area of local ‘justice mechanisms’ have involved increasing Aboriginal
input in various ways in the application of the general law, rather than in the specific application of
Aboriginal customary laws or practices. In addition, it is not clear whether this second question is restricted
to the treatment of Aboriginal offenders against the general law or whether it extends to offences against
Aboriginal customary laws, regardless of whether they constitute offences against the general law. As will be
seen, there are difficulties with either assumption.* Some have assumed that the question intended to be
asked was whether Aboriginal communities should have control over their own law and order problems.
These questions are about autonomy — a matter going to the heart of relationships between Aborigines and
non-Aborigines. And the solutions are likely to go well beyond legal reforms, to matters of an economic,
social and political kind. To treat the recognition of Aboriginal customary laws as the channel for Aboriginal
self-determination is to distort the issues.*® These difficulties have not prevented the Commission from
examining a wide range of matters. Indeed, they support the view that such a wide-ranging inquiry is
necessary. But it is as necessary to keep in mind that some of the demands being voiced by Aboriginal
people and their organisations are essentially demands for self-government or autonomy, at least in certain
areas, and that such demands are not able to be satisfied simply through recognition of Aboriginal customary
laws and traditions. But the issues dealt with in this Report are important in their own right, however much it
is necessary to place them in their proper context as part, and only part, of a wider debate.

6. Matters to be taken into Account. A variety of principles were set out in the Terms of Reference as
relevant to the questions asked. Those principles do not point in anyone direction, nor do they provide any
clear rationale for recognition. They allow more than one response, including the conclusion that Aboriginal
customary laws should not be recognised. The Commission was directed to have special regard in particular
to ‘the need to ensure that no person should be subject to any treatment, conduct or punishment which is
cruel or inhumane’. In addition the Commission was required to consider:

o The special interest of the Commonwealth in the welfare of the Aboriginal people of Australia. In
recent years the Commonwealth has recognised the special needs of Aboriginal people, and has
provided special programs to respond to these demonstrated needs. An important stimulus has been
the fact that since 1967 the Commonwealth has had legislative power to enact laws for Aboriginal
people under s 51(26) of the Constitution.

o The need to ensure every Aborigine enjoys basic human rights. International human rights standards
enunciated in treaties to which Australia is a party may sometimes appear to conflict with the ‘right of
Aborigines to retain their racial identity and traditional lifestyle’. The emphasis on individual human
rights, as distinct from the collective authority implicit in tradition, poses difficulties in certain areas.
However, while the impression may be given that the ‘right to retain a traditional lifestyle’ is to be
exercised only on the conditions laid down by the majority culture and legal system, the matter is not
so simple. Values such as humane treatment and equality are an important aspect of the case which
Aborigines assert for fairer and more equal treatment within Australian society. In many respects
human rights arguments support, rather than contradict, the claims for recognition of Aboriginal
customary laws and traditions.*’

o The right of Aborigines, should they wish to do so. to retain their racial identity and traditional life
style. This principle has frequently been articulated as an important one underlying recognition of

35 See para 679, 688-91.
36 See ch 39 for further discussion of these underlying issues.
37 These issues are discussed in detail in Chapter 10.



Aboriginal customary law.*® Adopting this objective has wider implications. As Professor Stanner put
it:

Any such policy must become an empty platitude unless Aboriginal communities are given an extensive right
to preserve and develop their system of law. No culture is selfsustaining: the ‘custom’ or ‘way of life’
depends on the observance of jural rules and moral evaluations under sanctions. In undertaking to let the
Aborigines who choose to do so ‘to retain their racial identity and traditional life style’ the Government has
undertaken to meet the necessary conditions of their doing s0.*

Support for traditional authority is necessary if Aborigines are to be able to retain their traditional life
style. The erosion of traditional authority of Aboriginal leaders and the resultant weakening of
Aboriginal customary laws have often been cited as an argument for the recognition of customary
laws,*° although they have also been referred to as a justification for continued non-recognition, on the
ground that it is ‘too late’ for anything else.**

o Difficulties in applying the existing criminal justice system to Aborigines. As is widely acknowledged,
the criminal justice system has not been particularly effective in dealing with law and order problems
in Aboriginal communities.*” The high rates of Aboriginal imprisonment, and the inappropriateness of
imprisonment as a form of ‘treatment’ or ‘rehabilitation’ of Aboriginal offenders, are symptoms of
underlying difficulties, which have long concerned both Aborigines and non-Aborigines. The
Reference was to a large extent impelled by concerns, such as those of the Yirrkala people, over the
inadequacies of the criminal justice system.*?

o The need to ensure equitable, humane and fair treatment under the criminal justice system to all
members of the Australian community. The failure of the general legal system to accommodate
Aboriginal customary laws can produce injustice in particular cases. As Elizabeth Eggleston pointed
out:

It seems unjust to an Aboriginal defendant who is ignorant of white law and acts in accordance with tribal law
to subject him to criminal punishment in the ordinary courts. It seems equally unjust to convict an Aborigine
who acts under the compulsion of tribal law, even though he knows his action is contrary to white law. He
may have no real choice but to act in accordance with tribal law.*

But the Reference is not limited to crimes involving Aborigines only. The Commission is required to
have regard to the interests of all members of the Australian community.

7. The Reference and Changing Patterns of Aboriginal/Non-Aboriginal Relations. The Reference was
given to the Commission at a time of significant redefinition of the relations between Aborigines and non-
Aborigines, a process which is continuing. Given the rapid and far-reaching changes occurring in Aboriginal
communities, the need for reassessment of laws and administrative practices affecting the Aborigines is
clear. For the same reason, any changes in these laws and practices will need to be reassessed in due course.
‘In this sense the recommendations in this Report are provisional. They are provisional for another reason,
too. Although the Commission has held discussions on the Reference and on its recommendations
throughout Australia, especially with Aboriginal people and their organisations, the Commission is not an
Aboriginal body and does not speak for Aboriginal people. The recommendations in this Report will have to
be considered and discussed between the Government and Aboriginal people affected: recommendations to
this effect are made later in this Report. These considerations have required the Commission to adopt certain
basic guidelines:

o flexibility to cope with change, and caution that one does not inadvertently limit the scope for change;

38 See para 103, 107, 127.

39 Professor WEH Scanner, Submission 6 (20 February 1977) 7.

40 id, 3; N Williams, Submission 41 (15 October 1977) 24; Commission of Inquiry into Poverty, Law & Poverty in Australia. Second Main
Report (Commissioner: R Sackville), AGPS, Canberra, 1975, 28. See also para 104-5.

41 cf para 119, 122-4.

42 W Clifford, ‘An Approach to Aboriginal Criminology” (1982) 15 ANZJ Crim 3, 8-9; EM Eggleston, Fear, Favour or Affection. Aborigines
and the Criminal Law in Victoria, South Australia and Western Australia, ANU Press, Canberra, 1976, 170-2, 178-80; Misner, 260, 283;
House of Representatives Standing Committee on Aboriginal Affairs, Aboriginal Legal Aid, 1980, 7-24, 36-61.

43 See para 4.
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o sensitivity in dealing with matters to some extent outside the Commission’s experience;

o adherence to the principle that Aboriginal people should be involved, as far as possible, in decisions
that affect them, and in the implementation of these decisions;

o a policy of minimum intervention in the way Aborigines choose to live their lives.

The Commission believes that its recommendations for the recognition of Aboriginal customary laws — as
well as the way they have been arrived at — reflect these principles. But it is unrealistic to think that the
whole range of problems that Aboriginal people experience with the legal system can be solved in any single
program for reform. The Commission’s proposals are presented as its assessment of what is appropriate,
within the Terms of Reference, at the present time. In Part VIII of this Report, the Commission will discuss
in more detail the implementation of its proposals, and the ways in which new or changing needs may be
dealt with in the future.



2. The Commission’s Work on the Reference

Special Needs for Consultation and Discussion

8.The Scope of the Problem. In its discussions on the recognition of Aboriginal customary laws, the
Commission found expectations that something should be done, but often little appreciation of the
complexity of the issues. In assessing what needs to be done, the Commission has sought to take into account
the wide variety of factors relevant to the problem, but especially the views of Aboriginal people. In doing
so, the Commission had to engage in interdisciplinary and field research and investigations in ways which
were new to it, and not necessarily suited to a body composed exclusively of lawyers. The Commission has
carried out extensive discussions with anthropologists, sociologists, historians, judges, lawyers, magistrates,
and the police; with Aboriginal communities, many individual Aborigines, and organisations such as
Aboriginal legal services, Aboriginal child care agencies and land councils, and with government
departments both at the State and federal level. The Commission did not have the resources to undertake
definitive or exhaustive consultations. But its program of seeking information has been extensive. It has been
conducted over the 9 years of work on this Reference and has taken many forms. Three discussion papers
and numerous field trip reports and research papers were produced and widely distributed. Research or field
trips were made to most parts of Australia, especially to remote areas where the more traditionally oriented
Aborigines live. Public hearings were held around Australia. A number of overseas trips were undertaken
and a great deal of information about overseas developments received. A large number of submissions were
made by many individuals and organisations; these submissions vary from short letters to detailed papers. A
summary of the Commission’s program is set out in the following paragraphs.

The Commission’s Program

9. Field Trips. In the initial stages of the Reference field trips were undertaken principally to gain as much
information as possible. Later trips also had this function, but in addition they allowed tentative proposals to
be put to people and organisations for consideration and discussion. Field trips have covered the top end of
the Northern Territory, Alice Springs and the Central and Western Deserts (including the North West
Reserve of South Australia, now Pitjantjatjara land), Cape York Peninsula, the Torres Strait Islands, the
Kimberleys, the Eastern Goldfields of Western Australia, the capital cities, and major community centres
with large Aboriginal populations. These field trips formed the basis for published Field Trip Reports as well
as other less formal reports prepared by the Commission.*®

10. Discussion Paper 17 (1980). In November 1980, the Commission issued its Discussion Paper 17,
Aboriginal Customary Law: Recognition? This was circulated to several thousand interested organisations
and individuals. Copies were sent to all Aboriginal communities in Australia, to councils and advisors in
those communities and to Government officials. The Commission was anxious to communicate its proposals
to both Aboriginal men and women in the more remote communities. It therefore had prepared a summary of
the Paper in a simple English version.*® Separate taped cassettes spoken in a male and female voice were
made. Copies of these tapes were sent to Aboriginal communities, to regional officers of the Department of
Aboriginal Affairs and to the Aboriginal Legal Services in remote areas. The simple English version was
translated into three Aboriginal languages, Pitjantjatjara, Warlpiri and Gupapuyngu, and sent to communities
where those languages are spoken.

11. Public Hearings. The Commission conducted public hearings to enable people to comments on its work
and on the Reference generally. In particular between March and May 1981 the Commission conducted the
most extensive series of public hearings in its history. Over nine week s, hearings were held at 32 venues in
all States of Australia and the two mainland Territories. As well as the capital cities, the Commission held
hearings in country towns and cities and in many Aboriginal communities. These hearings were
supplemented by others in Arnhem Land, Alice Springs and Kalgoorlie during later field trips to those
areas.”’” The hearings produced 3029 pages of transcript and were unique for a number of reasons. They
provided an opportunity for Aboriginal people, in many cases for the first time, to express their views on the

45 See Appendix 13.1 for a summary of field trips.
46 This was prepared by Stephen Muecke.
47 For the program of hearings, see Appendix B.3.



general legal systems, and on the continued existence and importance to them of their customary laws. Many
of the hearings took the form of meetings where few or no prepared submissions were presented. The
Commission’s tentative proposals were presented to the meetings and comments sought. Many meetings
were held with the aid of interpreters. On a number of occasions separate meetings were held for men and
women. Sometimes this was necessary because some aspects of customary laws could not be discussed with
both men and women present. It was also done to ascertain the particular views of Aboriginal women.
Discussion ranged widely during the public hearings. Most aspects of the Commission’s tentative proposals
ca me under scrutiny. In addition issues were raised which had not been dealt with, including matters which
fell entirely outside the Terms of Reference. Although no clear cut solutions emerged, there was strong
support for appropriate forms of recognition of Aboriginal customary laws, and a desire to see something
effective done.

12. Later Research and Discussion Papers. In January 1982 it was decided to publish a series of research
papers on various aspects of the Reference. Fifteen such papers were produced between March 1982 and
June 1984;* these were distributed to interested persons and individuals and provoked a good deal of
comment and response. Discussion Paper 18, Aboriginal Customary Law — Marriage, Children and the
Distribution of Property, was produced in August 1982 as a summary of the tentative proposals in the first
five research papers. The Institute for Aboriginal Development in Alice Springs and the Pitjantjatjara
Council organised the translation of Discussion Paper 18 into Eastern Arrente, Warlpiri and Pitjantjatjara;
these translations were recorded on cassette tapes and distributed throughout Central Australia. Discussion
Paper 18 formed the focus for discussions during visits to central Australia in October 1982 and the Eastern
Goldfields district of Western Australia in May 1983. In March 1984 the Commission produced Discussion
Paper 20, Aboriginal Customary Law — The Criminal Law, Evidence and Procedure, which summarised its
tentative conclusions in the Research Papers on these topics. Both Discussion Papers were widely
distributed.

13. Seminars. In the early stages of the Reference, a number of seminars were organised to consider the
scope and methodology of the Reference. The Commission, in conjunction with the Australian Institute of
Aboriginal Studies, held a Working Seminar on the Reference in May 1983 in Sydney, opened by the
Minister for Aboriginal Affairs, the Hon C Holding MHR. Papers were presented on key issues in all the
major areas covered by the Reference. A report of the working seminar was prepared and distributed.*® In
addition Commissioners and Commission officers involved in the Reference attended numerous conferences
and seminars and presented papers on the Reference.*

14. Honorary Consultants. In accordance with its usual practice, the Commission nominated for
appointment by the Attorney-General a large group of honorary consultants, including knowledgeable
Aborigines and other experts in the relevant disciplines, to provide advice on the legal, social, administrative
and anthropological issues. Meetings with consultants, to which other interested persons were invited, were
held in all capital cities and in Alice Springs. These proved invaluable in provoking discussion and opinions
from participants.”* However, the Commission’s normal methods of consultation were much less appropriate
for seeking information from more traditional Aborigines, especially those from remote communities. Hence
the need for meetings and other forms of discussions with Aboriginal communities. This will be equally
important in the consideration and implementation of the Commission’s proposals.

15. Other Forms of Discussion and Consultation. In addition to the activities described in the preceding
paragraphs, the Commission sought to maintain close contact with organisations with special responsibilities
or interests in the area covered by the Reference, both in Australia and overseas. Most important among
these were Aboriginal organisations and the many Federal, State and Territory governmental agencies

48 See Appendix B.4 for a list of Papers.

49 See Australian Law Reform Commission-Australian Institute of Aboriginal Studies, Report of a Working Seminar on the Aboriginal
Customary Law Reference, Sydney, May 1983.

50 See MD Kirby, ‘TGH Strehlow and Aboriginal Customary Law’ (1980) 7 Adel L Rev 172; MD Kirby, ‘should we Recognise Aboriginal
Tribal Laws?” in Reform the Law, Oxford University Press, Melbourne, 1983, 121; BM Debelle, ‘Aborigines, the Law and the Future’ (1981)
57 (11) CAB 4; BM Debelle, ‘Aboriginal Customary Law: Progress Report” in G Nettheim (ed) Human Rights for Aboriginal People in the
1980s, Legal Books, Sydney, 1983, 63; JR Crawford, ‘The Australian Law Reform Commission’s Reference on the Recognition of
Aboriginal Customary Law’ (1984) 17 Verfassung and Recht in Uberset 133; PK Hennessy, ‘Aboriginal Customary Law and the Australian
Criminal Law: An Unresolved Conflict’, in B Swanton (ed) Aborigines and Criminal Justice, Australian Institute of Criminology, Canberra,
1984, 336.

51 See section on Participants for a list of honorary consultants on the Reference.



involved. Contacts were made with law reform agencies and other bodies in Papua New Guinea, the United
States, the United Kingdom and Canada. Much helpful information was obtained from indigenous peoples’
organisations and government officers overseas, especially in Canada and the United States. There were also
many more formal comments on the Commission’s work, in the form of over 500 written submissions,52 and
of published comments, reviews and notices.”® The Commission expresses its gratitude to the very many
people and organisations who contributed in these different ways.

The Views of Aboriginal People

16. The Need for Aboriginal Involvement. In Discussion Paper 17 the Commission stated

Questions in this paper affect all Aborigines. They must be consulted and their views considered. The Commission
will not make its final recommendations until it has consulted them and other Australians.>*

It is obvious that any recommendations for the recognition of Aboriginal customary laws require careful
consultation with Aboriginal people who would be affected by that recognition. But consultation is not
enough. The Commission believes that proposals for recognition of Aboriginal customary laws, which are
special to and would specially affect Aboriginal people, require their general acceptance. The Commission
has been keenly aware of the remarks of Justice Woodward in the two reports of the Aboriginal Land Rights
Commission:

I am convinced that an imposed solution to the problem of recognising traditional Aboriginal land rights is unlikely to
be a good or lasting solution. Although a result reached, so far as possible, by process of consultation and agreement
will undoubtedly take longer to achieve, it is far more likely to be generally acceptable and to have a permanent
effect.®

The same is true of the recognition of Aboriginal customary laws generally.

17. The Extent of Aboriginal Involvement. In the ways already indicated, the Commission has sought the
views of Aboriginal people and organisations throughout Australia. In this process a considerable onus has
been cast on Aboriginal organisations (eg Aboriginal Land Councils, Child Care Agencies and Legal
Services) and individuals to articulate Aboriginal needs and demands. Although the Commission made
mistakes in consultation (for example in failing to implement at an earlier stage better systems of seeking the
views of Aboriginal women), steps were taken, within the limits of the Commission’s resources, to correct
these deficiencies when they were pointed out. In a number of cases return trips were made to Aboriginal
communities where it was indicated to the Commission that further consultation was desired.*’ In the case of
Groote Eylandt, for example, Commission staff returned in October 1985 to discuss issues raised in the
Report of the Groote Eylandt Aboriginal Task Force.*®

18. Discussions with Aboriginal Women. One important need which became clear as the Commission’s
work progressed was the need to implement better systems of consultation with Aboriginal women. As was
pointed out in the Report of the Field Trip to the Pitjantjatjara lands, there was a great reluctance by the men

52 A list of written submissions to the Commission is set out as Appendix B.5.

53 See eg K Maddock, ‘Aboriginal Customary Law’, in P Hanks & B Keon-Cohen (ed) Aborigines and the Law, George Allen & Unwin,
Sydney, 1984, 212; TGH Strehlow, Aboriginal Customary Law, Strehlow Research Foundation, Pamphlet No 5, Adelaide, 1978; D Bell,
‘Aboriginal Women and the Recognition of Customary Law in Australia’ in Commission on Folk Law and Legal Pluralism, Papers on the
Symposium on Folk Law and Legal Pluralism, Xlth International Congress of Anthropological and Ethnological Sciences, Vancouver,
August 19-13 1983, Ottawa, 1983, vol 1, 491; D Bell & P Ditton, Law: The Old and the New. Aboriginal Women in Central Australia Speak
Out, 2nd edn, Aboriginal History, Canberra, 1984; D Vachon, ‘Customary Law: The ALRC Discussion Paper’ (1981) 6 LSB 229; PR
Wilson, Black Death White Hands, George Allen & Unwin, Sydney, 1982, 70-2, 106-10; Panel Discussion (CJ Kirkbright, P Ditton, D
Weisbrot), ‘Customary Law’, in G Nettheim (ed) Human Rights for Aboriginal People in the 1980s, Legal Books, Sydney, 1983, 84; N Rees,
‘What do we Expect?’ (1983) 8 ALB 10.

54 ALRCDPI17,7.

55 Aboriginal Land Rights Commission, First Report, AGPS, Canberra, 1973, para 8; Second Report, AGPS, Canberra, 1974, para 8.

56 See ch 39 for further discussion.

57 See ALRC ACL Report Report 7, Central Australia (October 1982) 1-2; ALRC ACL Field Report 8, Eastern Goldfields, Western Australia
(May 1983) 1.

58 The Groote Eylandt Aboriginal Task Force, Report, Angurugu, 1985, para 3.4 recommended that the ALRC ‘undertake an investigation into
the incorporation of Groote Eylandt Customary Laws within the judicial system presently operating in Groote Eylandt in close consultation
with the leaders of the Aboriginal Communities’. For discussion see para 459-63, 683.



to involve the women in discussion, and by women to contribute to such discussion in large mixed groups.™
Consequently, women’s views were not always adequately presented to the Commission.

‘Womens business’ was rarely, if ever taken into account, very often for the simple reason that it was not the
province of Aboriginal men. ‘It is not their business’, Pincher Numiari of Wattle Creek, NT in explaining to Southern
Koorie people how Aborigines live in the north, said of women, ‘Our women have their own secret business too,
called jarata. I don’t know much about it, because | am a man. The Mudbura, Walbiri, Pitjantjatjara, all have this
business too.” He then went on to discuss his views as a man.%

The Commission’s early response to this need took the form of separate women’s meetings during the initial
round of Public Hearings, and of tapes prepared on different occasions using a female voice both in English
and some Aboriginal languages. The Commission was also assisted by a substantial report, prepared by Dr
Diane Bell and Ms Pam Ditton, setting out the views of Aboriginal women living in Central Australia on the
issues covered by the Reference. The report,® was requested by the Central Australian Aboriginal Legal Aid
Service, and involved discussions with many Alyawarra, Warlpiri, and Warumungu women, together with
women from Murray Downs, Willowra, Anningie, Tennant Creek, Ngurrantiji, and from the town camps in
Alice Springs. Subsequently the Commission relied heavily on advice given by Dr Bell and Ms Ditton as
consultants to the Commission, which ensured that the Commission was much better equipped to listen to
Aboriginal women on its return visit to Central Australia in October 1982.°> Women were also major
participants in the meetings and hearings in south- western Australia and in parts of Queensland. There was
also discussion with Aboriginal organisations such as the Federation of Aboriginal Women and the
Aboriginal Child Care Agencies. The views of Aboriginal women in all parts of Australia are of great
importance in ensuring that balanced and representative views are presented. As Bell and Ditton comment,
this has not always been the case:

Women made it abundantly clear that they did have a role and that they should be consulted on community affairs.
How this is to be effected is more difficult to decide. Women had some suggestions as to the modifications required
in the legal institutions with which they are in daily contact, others were apparent to us as we explored the literature
on law reform and reconciled this with our understanding of women’s roles. Immediately obvious is the lack of
attention paid to women in the consultative process, the paucity of data on this topic of women’s roles, and from what
little exists and the comments we collected in response to our questions, the critical need to allow that women have a
role in the maintenance of the system.%

19. The Adequacy of Consultation. There are difficulties, for an inquiry such as this, in ensuring proper
consultation with Aboriginal people. Expressions of opinion from Aboriginal Councils, for example, may or
may not represent the views of the local community. Many of the proposals are necessarily of a technical
kind, on which non-specialists would find it difficult to express clear or concluded views. Many of the more
articulate Aboriginal representatives come from urban or semi-urban areas, and their views may not be
representative of rural or more traditionally oriented people.®* Assessing the adequacy of the Commission’s
discussions with Aboriginal people requires first a statement of its purpose. The Commission has already
drawn attention to its rather specialised role,*® which is not to speak for Aboriginal people, but to articulate
what it believes to be helpful and workable proposals for the recognition of Aboriginal customary laws at the
present time, against a background of the general arguments for and against such recognition. What action
should be taken on those recommendations is a matter for the relevant Governments and Parliaments, in
consultation with Aboriginal people. For the Commission’s purposes, discussion with Aboriginal people was
relevant to allow the Commission:

o to suggest difficulties, needs and problems to be addressed, and ways in which this might be done; and

o to assess in a provisional way the general acceptability or otherwise of proposals.
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61 ibid.
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20. The Commission’s Assessment. On this basis, and despite the difficulties already referred to, the
Commission believes that its program of seeking information and of discussion has been sufficient to enable
it to make the recommendations that are made in this Report. There was widespread agreement among
Aboriginal people on certain general matters, such as the need for the ‘two laws’ to work together. A number
of Aboriginal communities expressed a keen desire for the general legal system to support those with
traditional authority in their endeavours to deal with offenders in their own communities. For some, at least,
the general Australian law was considered too weak. It did little, in particular, to solve alcohol-related
conflicts. But Aboriginal people also wanted to ensure that they maintained the option to ‘send their people
through the white court system’.%® Thus there was support for the general idea of recognition of Aboriginal
customary laws alongside the general law. There were, of course, disagreements and differences of emphasis
when it came to the detailed implementation of these objectives. These differences of opinion are another
indication of the complexity of the issues. The difficulties inherent in understanding Aboriginal laws and
traditions and in formulating an acceptable legal response to them presented real obstacles to consultation.
As the then Deputy National Chairman of the National Aboriginal Conference commented:

These are considerations for Aboriginals to anguish over and to decide. They cannot be rushed to suit the timetables
of government Commissions. You cannot condense thousands of years of wisdom into a take it or leave it package.®’

An additional feature was the way in which, as debate proceeded and the Commission’s tentative proposals
evolved, earlier views and perceptions of the issues tended to change. As one observer noted:

This is a particularly difficult time for the Commission to be undertaking this reference. In several senses, it is aiming
at a ‘moving target’. Historical and anthropological views regarding the aboriginal/white interface are changing and
developing rapidly. To a large degree, this is the result of recognition that there are real problems to be solved ...%

On the other hand, as attention was focused on specific measures or proposals in particular areas a measure
of agreement emerged, both as to the Commission’s basic approach and its particular recommendations.
Taking into account all these factors, the Commission makes the recommendations set out in Chapter 37 in
the belief that these recommendations are desirable on their merits at the present time, and that they are
likely to gain the general support of the Aboriginal people affected by them.®® However, for the reasons that
have been given, this judgment needs to be confirmed by the Government though direct consultation with
appropriate Aboriginal organisations and people. Recommendations to this effect, and discussion of other
related issues of implementation of this Report, are set out in Chapter 39.
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67 R Riley, ‘Aboriginal Law and its Importance for Aboriginal People’ in HW Finkler (comp) Papers of the Symposium on Folk Law and Legal
Pluralism, XIth International Congress of Anthropological and Ethnological Sciences, Vancouver, Canada, August 19-23, 1983. Ontario,
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3. Aboriginal Societies: The Experience of Contact

21. The Relevance of History. The questions raised by the Commission’s Terms of Reference have been in
one form or another the subject of debate and discussion since the earliest days of contact between
Europeans and Aborigines. Government policies concerning the recognition or repression of Aboriginal
culture and traditional life, and the place of Aboriginal people in the new society, have fluctuated, influenced
by changing circumstances and public attitudes, by Aboriginal actions and reactions and by other factors.
Indeed, so far as the recognition of Aboriginal culture and traditions is concerned it is possible to discern
something of a cyclical process, with periods of tolerance, ‘protection’ or even qualified approval
interspersed with periods of rejection when attempts were made to eradicate traditional ways and to
‘assimilate’ Aborigines, in the sense of absorbing them and denying them any separate identity. A similar
cyclical pattern has long been identified in United States Indian policy.” The identification of such patterns
or trends is of little help in leading to conclusions on matters of law or policy. But it does demonstrate the
need for an historical understanding, for awareness of earlier debates and proposals. This Chapter sets out a
brief account of the impact of European settlement on Aboriginal peoples, and of the development of
‘Aboriginal policy’. Chapter 4 is an account of the contact between Aboriginal customary laws and traditions
and the introduced, now Australian, legal system. Against this background Chapters 5 and 6 analyse the
extent to which, and the ways in which, Aboriginal customary laws may now be recognised by the Australian
legal system. Chapter 5 deals with the arguments that the common law itself is capable of incorporating or
recognising Aboriginal customary laws, in particular through a reassessment of the view that Australia was a
‘settled colony’. Chapter 6 deals with the ways in which courts and legislatures do now recognise Aboriginal
customary laws in particular contexts. This survey forms the necessary historical and empirical basis for the
analysis, in Part Il of this Report, of the issues of principle and definition underlying proposals for the
recognition of Aboriginal customary laws.

Changing Policies Towards Aboriginal People

22. The Initial Impact. Aboriginal people have occupied’ Australia for at least 40 000 years.”* However,
very little is known about the history of human occupation during this enormous length of time, even in
outline, and practically nothing of the social, political and cultural changes that must have occurred.”
Recorded Aboriginal history is a history of contact, with Macassan or Indonesian traders or fishermen,” with
European, especially British, navigators and with British colonists and settlers. At the time of the arrival of
the First Fleet in 1788, there was, of course, no single Aboriginal nation. Australia (including Tasmania)
contained a large number of groups occupying more or less discrete areas and with considerable diversity in
terms of language and culture.” Conflicts between settlers and Aborigines, and the devastation caused by
introduced diseases and alcohol, reduced the Aboriginal population during the first hundred years of
settlement from an estimated 300 000 to 60 000.”® Most of those who survived had their traditional ways of
life destroyed or at least suppressed. In the confined area of Tasmania the effects of white settlement were
devastating, bringing Tasmanian Aborigines to the verge of extinction.’ It has been conservatively estimated
that at least 10 000 Aborigines died violently in Queensland between 1824 and 1908."

23. Early Years of British Settlement. Governor Phillip’s instructions on first settlement in 1788 had been to
maintain peaceful and friendly relations with the native inhabitants. Aborigines were defined to be British
subjects and entitled to the protection of British law.” The reality was to be very different.”® As the frontiers
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of settlement expanded more and more Aboriginal land was taken and violence often erupted. The
Aborigines, having no recognised title to the land but being regarded as British subjects for the purposes of
the law, were likely to be treated violently if they resisted encroachments upon their land. Reece states that:

Racial conflicts arose primarily from the rapid expropriation of the Aborigines’ land — a process which had been
going on steadily since first settlement. In this the white settlers had been assisted by soldiers and police and there
was little reason for anyone to think that killing Aborigines was a crime, especially when it was done to protect sheep
and cattle, and settlers’ lives.®

The economic and political realities were masked by a view of Aborigines as primitive, if not sub-human, a
view which revealed fundamental ignorance of Aboriginal cultures. Europeans were, Stanner has said:

... unable to see, let alone credit, the facts that have convinced modern anthropologists that the Aborigines are a
deeply religious people. That blindness ... profoundly affected European conduct toward the Aborigines. It reinforced
two opposed views — that they were a survival into modern times of a protoid form of humanity incapable of
civilization, and that they were decadents from a once-higher life and culture. It fed the psychological disposition to
hate and despise those whom the powerful have injured ... It allowed European moral standards to atrophy by tacitly
exempting from canons of right, law, and justice acts of dispossession, neglect, and violence at Aboriginal expense.®

24. Colonial Attitudes Harden. Thus with the expansion of settlement and continuing clashes on the
frontiers, attitudes hardened. Throughout the first half of the century, and beyond 1850, reprisals and
punitive expeditions were common, and ‘martial law’ was sometimes declared, for example in Tasmania
(1828-32)* and in the Bathurst area on the mainland in 1824. ‘A number of massacres occurred, the best
documented being the Myall Creek Massacre in 1838 in northern New South Wales (resulting in the
conviction and execution of seven of the eleven convicts and assigned servants charged with the murders).®
Some liberal minded Governors attempted to improve the plight of the Aborigines. For example, Governor
Bourke, and to a lesser extent Governor Gipps, sought to inhibit pastoral expansion by refusing the
protection of the law to whites either beyond the boundaries of squatter’s licences in the case of Bourke,®* or
in certain interdicted areas in the case of Gipps.?® But given the difficulties of law enforcement in the
interior, there was little chance of controlling depredations; indeed many punitive expeditions throughout the
century were officially or unofficially sanctioned. Depredations and punitive expeditions continued well into
this century, especially in northern regions.® Aboriginal responses varied with time, place and circumstance,
and included reprisals which sometimes led to trials and convictions for acts which Aborigines themselves
regarded as fully justified.®” But trials were rare, compared with the large number of incidents on both sides.

25. Protection. The reduction in the Aboriginal population, and a growing consciousness of the general
mistreatment of Aboriginal people, combined with the need for more effective regulation of labour in
pastoral areas to bring about changes in policy. The House of Commo ns Select Committee on Aborigines,
which had reported in 1837, had recommended that there should be missionaries for Aboriginal people,
protectors for their defence and special codes of law to protect them. Protectors were appointed, mostly by
executive order, in New South Wales, South Australia and Western Australia at about this time; they were
supposed to protect Aborigines from abuses and to provide the remnant populations around towns with some
rations, blankets and medicine.®® With limited formal powers they had even more limited success, and by the
mid-nineteenth century the office of protector had for the most part either terminated or been vested ex
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officio in policemen. It was not until much later in the century that more formal and extensive policies of
‘protection’ were formulated, aimed at isolating and segregating full-blood Aborigines on reserves and at
restricting contact (and interbreeding) between them and outsiders, while attempting to assimilate half-
castes, and especially their children. The right to marry was limited, as were other civil rights. For full-blood
Aborigines there was some de facto tolerance or allowance of a continuing traditional way of life, although
the missions which were sometimes entrusted with the running of reserves and the care of their populations
were often unsympathetic and sometimes overtly hostile to traditional ways. Legislation applying the policy
of protection was adopted in Victoria in 1867, Western Australia in 1886, Queensland in 1897, New South
Wales in 1909, South Australia and the Northern Territory in 1910-11.%° Church missions and Government
settlements were set up and Aborigines were moved onto them. Special laws prohibited the consumption of
alcohol, restricted the movement of Aborigines and regulated their employment. There were systematic
efforts through the establishment of ‘boarding houses’ to take ‘part-Aboriginal’ children away from their
parents and to educate them in European ways.*® The policy of protection was reinforced and the legislative
restrictions and controls made more comprehensive during the first half of the century.”* Its influence carried
over into the period of assimilation, as can be seen from the euphemistic provisions of the Welfare
Ordinangze 1953 (NT) with its paternalistic arrangements for ‘wardship’ of incompetent (Aboriginal)
persons.

26. Assimilation. Continuing difficulties, and criticisms of the treatment of Aboriginal people especially in
central and northern Australia, led in 1936 to demands by the States and by voluntary bodies for increased
Commonwealth involvement in Aboriginal affairs. At the 1936 Premiers’ Conference in Adelaide, it was
agreed that while Commonwealth control might not be practical there should be regular meetings between
the State and Commonwealth officers responsible for Aboriginal affairs.”® At the first such meeting, held in
Canberra in 1937, the Commonwealth and the States agreed that the objective should be the absorption at
least of “the natives of Aboriginal origin but not of the full blood’.** In a sense ‘assimilation’ was that aspect
of the policy of protection concerned with the ‘future’ of Aborigines (mostly of ‘mixed blood’) in settled
areas. In the 1950s ‘assimilation’ became a widely accepted goal for all Aboriginal people and was adopted
as policy by the Commonwealth and by all State Governments. The policy was defined at the 1961 Native
Welfare Conference of Federal and State Ministers in these terms:

The policy of assimilation means that all Aborigines and part-Aborigines are expected to attain the same manner of
living as other Australians and to live as members of a single Australian community, enjoying the same rights and
privileges, accepting the same customs and influenced by the same beliefs as other Australians.*®®

Steps were taken to achieve this result. Expenditure on health, housing, education and training programs
began to be increased in the Northern Territory and in the States. The decline in the Aboriginal population in
the north and centre was halted and reversed in the 1950s, and in southern and eastern Australia the
Aboriginal population was increasing rapidly. In the 1960s a concerted effort was made to review and repeal
restrictive and discriminatory legislation, especially by the Commonwealth Government, and the
mechanisms of ‘protection’ were phased out. Access to social security benefits for Aborigines came in 1960,
Aborigines became entitled to vote at federal elections in 1962,% and the wardship system in the Northern
Territory was dismantled in 1964. State legislation prohibiting access to alcohol for Aborigines was repealed
and in most jurisdictions Aborigines became entitled to full award wages. In 1967 the Constitution was
amended by referendum so that Aborigines would in future be counted in the Census,®” and to authorise the
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Commonwealth Parliament to pass laws specifically for the benefit of Aboriginal people.®® An Office of
Aboriginal Affairs was established by the Commonwealth Government to instigate and oversee programs of
assistance for Aborigines.

27. Integration. While these developments were taking place, the general notion of assimilation was itself
increasingly being questioned. That policy took no account of the value or resilience of Aboriginal culture,
nor did it allow that Aborigines might seek to maintain their own languages and traditions. A basic
assumption of the policy was that Aborigines would inevitably, and probably willingly, become like white
Australians in terms of their ‘manner of living’, ‘customs’ and ‘beliefs’. The paternalism, and arrogance, of
such assumptions was discredited. There was also a greater awareness of Aboriginal problems by non-
Aboriginal Australians. The language of ‘assimilation’, with the underlying assumption that Aboriginal
equality could only be achieved by the loss of Aboriginal identity, was abandoned. The term ‘integration’
was sometimes used by the critics of the assimilation policy to denote a policy that recognised the value of
Aboriginal culture and the right of Aboriginals to retain their languages and customs and maintain their own
distinctive communities,*® but there was a deliberate effort on the part of the Commonwealth authorities to
avoid one-word descriptions of complex policies, and to focus on developing new approaches to problems
rather than on long-term aims. The initial emphasis was on increased funding and improved programs in
areas such as health, education and employment, to try to ensure that formal equality was accompanied by
real social and economic advances. But measures were also adopted to in crease funding for Aboriginal
community development projects, and the first steps were taken towards the granting of land rights. In 1972
a separate federal Department of Aboriginal Affairs was established, and in 1973 the Woodward
Commission was appointed to investigate how land rights for Aborigines could be implemented. The Report
led eventually to the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).

28. Self-Management or Self-Determination. In recent years the policy of the Commonwealth has been
based on what has been described as ‘the fundamental right of Aboriginals to retain their racial identity and
traditional lifestyle or, where desired, to adopt wholly or partially a European lifestyle’,'® and has
encouraged Aboriginal participation or control in local or community government, and in other areas of
concern. This approach, variously described as a policy of self-management or self-determination, has been
accompanied by government support programs managed by Aboriginal organisations. For example the
Aboriginal Development Commission was established in 1980 to help further the economic and social
development of Aboriginal people, to promote their development and self-management and to provide a base
for Aboriginal economic self-sufficiency. The functions of the Aboriginal Development Commission are to
assist Aboriginal people to acquire land, to engage in business enterprises and to obtain finance for housing
and other personal needs.'® Other Aboriginal organisations, both governmental and non-governmental, are
proving increasingly important: these include land councils, incorporated community support groups, child
care agencies, alcohol rehabilitation services, medical services, hostels, legal services and cultural
organisations. Attempts have continued to establish a body which can represent Aboriginal and Torres Strait
Islander opinion on all matters of policy, through giving advice to the Commonwealth and in other ways.'*
The Commonwealth’s policy has been formulated by the Federal Minister for Aboriginal Affairs in the
following way:

This Government looks to achieve further progress for the Aboriginal and Torres Strait Islander people through the
two principles of consultation and self-determination, that is, with the involvement of the Aboriginal people in the
whole process ... All our policies, each of our programs and projects, have been and will continue to be fashioned in
discussions with Aboriginal people and their organisations at national and community levels.'**
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There are, clearly enough, differences between the phrases ‘self-management, ‘consultation’, and ‘self-
determination’.'®® Full self-determination in a particular field implies more than either management by or
consultation with the ‘self” involved.

Impacts of Settlement on Aboriginal People

29. The Continuing Impact of Settlement. Changes in policy, even when addressed to problems created by
the past, do not erase the past. The history of forced resettlement on reserves, the placing of many thousands
of children in institutions, and the loss of land and culture are evident in the disadvantages still experienced
by many Aboriginal people today. Even without forcible removal, Aborigines often had little choice but to
‘come in’ to the cities, rural centres or pastoral stations.’®® The coming together in settlements and missions
of many different groups with different languages and customs created new tensions. The availability of
Western medical skills, education and technology increased the degree of contact with the outside world and
Anglo-Australian ways. The increasing availability of television in rural areas and the advent of satellite
communications have added further pressures. Alcohol continues to have a devastating effect. Payments of
social service benefits cut across traditional kinship rules. Aborigines seeking education for their children
may find that Western education tends to undermine traditional lifestyles and social structures.

30. Impact on Traditional Authority. Traditional authority and Aboriginal customary laws have been
markedly affected by the processes of settlement and dispossession. Indeed, as Dr von Sturmer has pointed
out:

Traditional authority was undermined even where there was no dispossession, certainly none of the sort that
Aborigines were aware of. This may even be true of pastoral properties where people may have been aware that they
are moving into new sorts of relationships but may have continued to believe that they owned/controlled the land. |
recall that the people at Aurukun with whom | worked were quite shocked when | told them in 1970 that the
government, not they, owned the land. And in many of the pastoral properties it seems that Aborigines believed they
were ‘working’ the land in conjunction with the European pastoralists.’®’

The reasons for the undermining of traditional authority go much deeper than references to alcohol, to
material goods or to the influence of the mass media would suggest. The general non-recognition of
Aboriginal customary laws was another factor.'® While the outstation movement and the granting of land
rights are aspects of what has been seen as a ‘revival’ of Aboriginal traditionality and culture, it remains true
that from the earliest days, European contact tended to undermine Aboriginal laws, society, culture and
religion — a process which is a continuing one. Aboriginal people continue to face difficult choices about
their lives and their place in their own communities. An example is the encouragement now given to the
establishment of Aboriginal organisations. Aborigines elected to hold office in community councils are often
younger, school-educated Aborigines who are more skilled in the ways and concepts of the wider Australian
society than the elders. This can produce tensions or divisions within a community, cutting across and
undermining traditional lines of authority. On the other hand this pattern is not universal’ in some
communities the holders of traditional authority continue to exercise their influence through the elected
office holders, while elsewhere a clear distinction may be drawn between the powers exercised by the elected
council and the authority of older men or women. The granting of land, the impact of mining and the
payment of royalty money has similarly. had a significant effect on traditional Aboriginal authority.®®
Whatever the advantages to be gained by Aborigines from mining operations on Aboriginal land, or from the
incorporation or registration of councils, such processes necessarily involve the members of the particular
group in change and in redefinition of their relation to each other and to the wider society. These processes
are Often painful, difficult and contentious.

31. Measuring Present Disadvantage. The extent of past dislocation and dispossession is well documented,
but it is more difficult to assess its impact on current poverty and disadvantage among widespread and
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diverse Aboriginal populations. Statistics on poverty and disadvantage are inadequate and there has been a
reluctance to collect or keep statistics identifying Aborigines as a separate group. Moreover statistics tend to
show symptoms, not causes, and there is sometimes an assumption that the social realities they reflect are a
product of external factors operating on passive (Aboriginal) populations. Statistics used to demonstrate
disadvantage may also be reflecting cultural differences, and a preference by Aborigines to retain their own
way of life despite those disadvantages. Nonetheless the symptoms, and the statistics, are important:

[Aborigines] probably have the highest growth rate, the highest birth rate, the highest death rate, the worst health and
housing and the lowest educational, occupational, economic, social and legal status of any identifiable section of the
Australian population.**

There are other well known figures:

A survey by the Aboriginal Development Commission in June 1983 showed that 6003 Aborigines
were on the waiting lists of housing organisations and that an additional 2000 houses were needed to
house fringe-dwellers.***

The 1981 National Population and Housing Census indicated that the annual Aboriginal income per
head was approximately one-half of that of the Australian population as a whole.*?

1981 census figures show that approximately 12.5% of all Aborigines 15 and over have never attended
school. This compares with 1% for the non-Aboriginal population.**®

Aboriginal unemployment is almost three times the rate of unemployment for non-Aborigines. Some
23474 Aborigines (1 in 8) were unemployed as at September 1985.'** Twenty-five per cent of all
unemployed Aborigines were under 20.

The average life expectancy for Aborigines is much lower than for non-Aborigines. In 1981 the
average life expectancy for Aborigines living in country areas in New South Wales was approximately
49 years for males and 56 years for females.'

The prevalence of the eye disease, trachoma, has been estimated to be 15 times greater for Aborigines
than for non-Aborigines. In some areas of the Northern Territory and Western Australia up to 77% of
Aborigines are affected.'*

The number of Aboriginal children in substitute care arrangements is alarmingly high. In New South
Wales, for example, as at 30 June 1981, 15% of children in substitute care (excluding adoption) were
Aborigines (587 of 3836 children), although Aborigines make up less than 1% of the total population
of New South Wales.'"" This represents 5% of all Aboriginal children in substitute care compared to
0.4% of all non-Aboriginal children. In Western Australia, over 54% of the children (937 of 1710) in
foster care placements are classified as Aboriginal or Torres Strait Islander; and over 58% of the
children (821 of 1411) in residential child care establishments are similarly classified."®

Aborigines are grossly over-represented in Australian criminal statistics, both in terms of conviction
rate and the rate of imprisonment. Aboriginal arrest rates are significantly higher than those for non-
Aborigines. For example, in the Northern Territory in 1977-78, 78% of those arrested were

110
111
112

113
114
115
116
117

118

National Population Inquiry, Population & Australia. A Demographic Analysis and Projection, AGPS, Canberra, 1975, vol 2, 455.
Aboriginal Social Indicators 1984, Department of Aboriginal Affairs, Canberra, 1984, 22-9.

id, 48 ($6000 pa compared with a national average of $12 000). For earlier studies see eg Commission of Inquiry into Poverty, Second Main
Report, Law and Poverty in Australia (Commissioner: R Sackville) AGPS, Canberra, 1975, 262.

Aboriginal Social Indicators 1984, 36.

Commonwealth Employment Service Statistics: Department of Employment and Industrial Relations, September 1985.

NSW Department of Health, ‘Aboriginal Mortality in NSW Country Regions 1980/81” (unpublished) Sydney, October 1983, 4. And see
Aboriginal Social Indicators 1984, 10.

National Trachoma and Eye Health Program, Report, Royal Australian College of Opthalmologists, Sydney, 1980, Table 1.7.

Cited in Aboriginal Children’s Research Project (NSW), Draft Principal Report, Sydney, 1982, 75. cf the Project’s Discussion Paper No 3,
Assimilation and Aboriginal Child Welfare — the NSW Community Welfare Bill, Sydney, 1981, 8, which points to the high rates of
breakdown of foster care and adoption placements when Aboriginal children are placed with non-Aboriginal families.

Information provided through WELSTAT, Department of Social Security, Canberra. Figures as at 30 June 1981. See further para 346.



Aborigines, but Aborigines made up only 25% of the population.'® Aborigines are statistically less

likely to be released on bail, and more likely to be convicted than non-Aborigines. They are
statistically more likely to receive a prison sentence than non-Aborigines.'?

o The homicide rate on Queensland Aboriginal reserves was, according to statistics gathered between
1979-81, 39.6 per 100 000 or some ten times both the national and Queensland average.** The assault
rate on Aboriginal reserves in Queensland was 226.05 per 100 000, while the Queensland rate was
43.85 per 100 000.'* Aborigines in Queensland have an imprisonment rate of 410 per 100 000, seven
times greater than the general population in that State.*®

It is against this background of deprivation and dislocation that any examination of Aboriginal customary
laws must take place. As the House of Representatives Standing Committee on Aboriginal Affairs reported:

While it would be difficult to suggest that in 1980 Aboriginals are still being subjected to the level of overt
oppression and persecution that they have suffered during the past 200 years, the disadvantaged position which
Aboriginals hold in society reflects this historical pattern. As a group, Aboriginals still cannot participate fully,
effectively and equally in the day-to-day life of a community, notwithstanding the fact that changes in the law and
social attitudes have occurred. The recent history of Aboriginal people is one of hostile dealings with non-Aboriginals
and with policies of governments which have had an extraordinary impact on the Aboriginal people’s consciousness.
This has helped separate Aboriginals as a group within Australian society. It is reinforced by a common resentment
by Aborigines of past treatment and control by non-Aborigines and by a lack of trust of authorities including the
courts, the police and the welfare.'?*

32. The Variety of Aboriginal Experiences. However there are among Aboriginal people enormous
variations in experiences and circumstances. Such variations must always have existed, but they also reflect
the extent to which Aborigines have been subjected to external contact, and the very different responses
different groups have adopted to such contact. For certain purposes at least, it may be necessary to
distinguish Aborigines living in more remote areas whose life is still predominantly traditionally oriented
from those Aborigines who have been living for some considerable time in or around cities or larger country
towns, and who have modified their ways of life and social organisation to a greater or lesser extent to reflect
their changed circumstances and the new pressures upon them. Three bro ad groups are commonly
identified: traditionally oriented Aborigines, ‘fringe-dwelling” Aborigines and urban Aborigines. However
there are many difficulties in attempting to adopt classifications which do not take into account fluctuations
in the composition and nature of the different groups, or the extent to which groups converge. Such
classifications fail to take account of important Aboriginal distinctions along lines of tribe, kinship, sex and
region. Nor should it be assumed that there is any inevitable or regular movement away from more
traditional to less traditional ways of life. The situation varies greatly in different areas, and is influenced by
such factors as economic development, the level of Aboriginal and non-Aboriginal population, the degree of
government intervention or non-intervention, land rights, the outstation movement and the internal dynamics
of particular communities. Some social, economic and legal difficulties are common to Aboriginal people
wherever they live, and there are many continuities or similarities in Aboriginal responses to such
difficulties.® But it is important to be aware of varying legal and other needs and demands of Aborigines in
remoter areas compared with those in urban or semi-urban areas, and of the consequent need for care and
flexibility in formulating recommendations for change.

33. A Demographic Survey. The Commonwealth Department of Aboriginal Affairs estimates that there are
approximately 167 600 Aborigines,*?® representing 1.1% of the population of Australia. In contrast with the
non-Aboriginal population, a considerable proportion of the Aboriginal population lives outside the
metropolitan area. In 1981 some 128 000 Aborigines (80% of the total) were then living outside major urban
centres.®” Proportionately many more Aborigines live in the Northern Territory (23.6% of the total
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population) than in any other State or Territory. However, the total number of Aborigines in each of
Queensland, New South Wales and Western Australia is higher than in the Northern Territory. What these
figures do not bring out is the fact that Aborigines in Australia today live in communities which vary
enormously in size, character and location. These include small, remote communities, outstations, missions,
government reserves (though the numbers of both of these have declined greatly in the last decade), groups
on pastor al properties, pastoral properties owned by Aborigines, residents of country towns, camps in and
around larger urban centres (eg Alice Springs, Port Augusta, Bourke), and communities in metropolitan
areas. The Department of Aboriginal Affairs has made surveys of all Aboriginal communities in each State
and the Territories. This statistical survey*?® contains not only demographic details, but also information as to
the educational, health, employment, community services (water supply, sewerage, electricity), housing and
welfare services available. The figures obtained are very approximate, but they do give some idea of the
situation. The 1977 Survey estimated the total population in these communities to be 125 097. In 1978, it
was 135 600; in 1981, 208 485."*° Approximately two-thirds lived in or around cities and towns. In 1981
there were 893 Aboriginal communities, 500 of which were in urban areas or on reserves or camps in urban
areas. According to the 1981 survey, the numbers in each community were as follows: of 893 communities,

44% had up to 50 members

18% had from 50-100 members
16% had from 100-200 members
8% had from 200-300 members
4% had from 300-400 members
2% had from 400-500 members
8% had more than 500 members

Thus 86% of these communities had fewer than 300 members and 90% fewer than 400. Indeed if urban
communities are subtracted, 92% of these communities number less than 400. There were then 116
communities numbering more than 400, of which only 37 were not in or around urban areas. In all
communities at least half the population would be children.**

34. Traditionally Oriented Aborigines. For practical purposes there are no Aboriginal people who have not
had at least some contact with Australian society. A group of nine members of the Pintubi language group,
remade contact with their relations at an outstation in Western Australia in October 1984 after living for
more than twenty years in complete isolation near Lake Mackay."®" This process of ‘coming in’ had been
occurring, even in the remote areas of Australia, for a considerable time. For particular groups the following
dates of first substantial contact have been given:

Language group  Date of first substantial contact

Walmatjarri 1930-40

Mantjiltjarra 1930-50

Mangala mid-1930s or earlier

Pintupi 1950-early 1960s (Northern)
Ngatatjarra 1930-40

Nakaku probably 1930-40"%

‘Coming in’ did not mean that the areas from which groups and families came remained unpopulated or
unvisited. And some family groups remained outside the orbit of European influence (though not necessarily
‘uncontacted’) until very recently. The following dates have been given for the time the last members of a
language group left their nomadic life and joined relatives on settlements and missions:
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Language group Date of last stay in desert ~ Point of entry

Walmatjarri 1974 La Grange (WA)

Mantjiltjarra 1972 Wiluna (Warri and Yatungka) (WA)
Mangala 1968 La Grange (WA)

Pintupi 1968 Papunya (NT)

(Northern) Ngatatjarra 1965 Warburton (WA)

Nakaku 1963 Etnabella (SA)"*

The gradual effects of contact have been, in most cases, so clear and disturbing that nearly 30 years ago a
leading scholar sympathetic to Aboriginal people and Aboriginal tradition, in referring to Aboriginal
societies and cultures that had ‘the minimum of association with Europeans’, could confidently assert that:

Aboriginal traditional life as a functioning reality and as a major emphasis will have virtually disappeared from the
face of this continent within the next ten years or so.***

At that time the evidence suggested an acceleration of the disappearance of traditional Aboriginal cultures
and societies. That process has been stemmed (at least to some extent) by developments such as the gradual
modification and eventual abandonment of the policy of assimilation, the upsurge of interest, as well as
advantages, in developing and emphasising Aboriginal identity, the spread of the ‘homeland’ or ‘outstation’
movement and the conferral of land rights based on traditional affiliations. Even before the land rights
movement really took shape, the concern in some States to protect Aboriginal sites of significance was a
contributing factor.*** Non-Aboriginal Australians have consistently tended to understate the continuity and
flexibility of Aboriginal traditions and patterns of living, including their capacity to adapt to changing
circumstances. The point was made by Professor Berndt in a submission to the Commission:

Today, | would still say that while change is proceeding at a rate greater than ever before, what passes for a
traditional Aboriginal life-style continues and is still significant in a number of areas. However, while Aboriginal
identification, among other things, has sustained the continuing importance of this life-style, it is substantially
different from what it was in most areas, say, two decades ago.™*®

Thus it is possible to suggest that there has been a revival, in some areas and in some respects, of traditional
ways,"’ assisted perhaps by a climate of opinion more accepting of Aboriginal traditions, and of Aboriginal
self-management or self-determination.’® Alternatively, what is perceived as a ‘revival’ may be only a more
open assertion of practices, beliefs and traditions which had not been suppressed as much as concealed.**
Whichever is the better view of these processes, the conferral of land rights based on traditional associations
with land has undoubtedly been an important factor.**® The availability of land has been one factor in the
‘outstation’ movement, which has resulted in many Aboriginal people moving from towns, missions or
settlements to remote areas of northern and central Australia to establish small communities (‘homeland
centres’) where they may retain and develop or redevelop a more traditional lifestyle. Such places have
provided, in many cases, an environment where traditional leadership may be re-established, controls placed
on the availability of alcohol, and traditional family and kin ties strengthened.' In recent years the
movement has gained momentum, particularly in the Northern Territory. In 1978, there were 113 outstations
or homeland centres in the Northern Territory with approximately 3300 residents. By 1981, there were 158
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such centres with a population of approximately 4100 residents.*** Aborigines living on outstations come

into contact with the legal system to a much lesser extent than do other Aborigines. These developments do
not however solve the problems of isolation and socio-economic disadvantage. Few Aborigines living in
remote communities are employed. Compared with earlier years, few participate in the pastoral industry,
which now requires a reduced, and predominantly seasonal, labour force. Traditionally oriented Aborigines
have limited access to health and education facilities — a problem also for non-Aborigines residing in
remote areas. Adequate sanitation and water supplies are high priorities, as are improved means of
communication.**® There are also problems in providing appropriate educational facilities in remote regions.
The alternative of leaving the community for schooling in cities many miles aw ay can be fraught with
difficulties.

35. Urban Aborigines.*** Urban Aborigines include those living in towns (such as Alice Springs, Bourke and
Lismore), or in capital cities (including communities such as La Perouse and Redfern in Sydney, Fitzroy in
Melbourne and Port Adelaide). Most city dwellers live in conventional houses and make use of general
services such as schools, hospitals and shopping facilities. Unemployment problems are particularly severe,
making it difficult to pay the sums necessary for rental accommodation. The creation of Aboriginal Hostels
Ltd and the provision of Aboriginal housing have to some extent reduced, but by no means fully met, these
housing needs. Discrimination in the work force, in acquiring accommodation and in relation to the law is
evident in the city areas, and is exacerbated, in some cases, by poor Aboriginal/police relations. Kin
obligations and other practices such as sharing can create conflicts with welfare and housing authorities and
may place heavy demands on the economic resources of city dwellers, but they may also help people
overcome problems of limited resources.**®

36. Fringe Dwellers or Town Campers. Between these two groups is a large number of Aborigines for
whom traditional Aboriginal law, culture and ways of life have been extensively modified by residence close
to towns or cities. Fringe-dwellers (or town campers) have been defined as:

... any group of Aboriginals living at identified camp sites near or within towns or cities which form part of the socio-
cultural structure of the towns and cities, but which have a lifestyle that does not conform to that of the majority of
non-Aboriginal residents and are not provided with essential services and housing on a basis comparable to the rest of
the community.1*¢

In its Report on strategies to overcome the economic and social problems of fringe dwellers, the House of
Representatives Standing Committee on Aboriginal Affairs estimated that there were in 1982 between 15650
to 19600 town campers in approximately 206 communities in mainland Australia,**’ and identified three
types of people who lived in town camps. They were the permanents (who had been forced into fringe
settlements by loss of employment opportunities or lack of facilities in their home communities, by the
effects of government policy, by pressures of urban life, or possibly in an attempt to flee from tribal authority
and laws), the transients, and the homeless drifters.**® The Committee found that employment opportunities
in the camps were few' and that most of the income of the communities was derived from government
services.™ Alcoholism and alcohol abuse present continuing problems,™* although town campers have their
own strategies for living and coping with problems.”® For example, there is evidence that women are
demonstrating leadership and strength in Aboriginal town camps.™® Fringe communities in general face
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transport.

143 See generally E Young, Tribal Communities in Rural Areas, Development Studies Centre, Canberra, 1981, 15-40.

144 See F Gale, Urban Aborigines, ANU Press, Canberra, 1972; CD Rowley, Outcasts in White Australia, Penguin, Ringwood, 1972; JW Brown,
R Hirschfeld, D Smith, Aboriginals and Islanders in Brisbane, Commission of Inquiry into Poverty, Research Report, AGPS, Canberra,
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problems of inadequate housing™ and lack of water, sewerage, transport and other facilities.">® The
Department of Aboriginal Affairs has stated that educational problems are ‘almost certainly worse for all
children coming from fringe areas than for their peers from elsewhere’.**® Social disruption and frequent
conflict with the police and the courts are similarly part of fringe dwelling life."™>” These are characteristic
examples of the economic and social deprivation shared both by remote and urban Aboriginal communities.
They do not, for the most part, involve questions of the recognition of Aboriginal customary laws, although
issues such as the policing of town camps and local justice mechanisms are relevant.**®

154 id, 116-34.

155 id, 138, 151-4.

156 id, Evidence, 16. For further information see Department of Aboriginal Affairs, Town Campers Assistance Program, Annual Report, AGPS,
Canberra, 1985.

157 For a telling account see R Bropho, Fringedweller, Alternative Publishing Cooperative Limited, Sydney, 1980.

158 See below para 758, 767, 844-7, 862.



4. Aboriginal Customary Laws and Anglo-Australian Law
After 1788

Aboriginal Societies and Their Laws

37. The Character of Aboriginal Customary Laws. British settlers who came into contact with the
Australian Aborigines came into contact with a people having their own well-developed structures, traditions
and laws. These were not the same (or even necessarily similar) for the different Aboriginal groups, and the
risk of inaccuracy inherent in any generalisation about them has been greatly increased by the impact of
settlement and the interactions between Aborigines and settlers. Despite such differences, an ‘Aboriginal
commonality’ has been perceived,™ and some basic generalisations can be made. In particular, it can be said
that mechanisms for the maintenance of order and resolution of disputes, that is, a system of law, existed
within Aboriginal groups. Responsibilities for maintaining the law varied with the context and the persons
involved, and the roles which individuals played were strongly influenced by considerations of kinship. This
was one major reason why, except with respect to certain very serious infringements of a fundamental or
religious character, there was no consistent or inevitable correlation between wrongdoing and response. By
contrast, in the ‘religious’ realm the sanctions for violations of the law were perceived as ‘supernatural’,
even where human agency might be involved. Rules of behaviour were thought of as inscribed in social
relations and in features of the landscape. These rules dealt with many aspects of life, and included
responsibilities of various kinds for land and for objects and ideas associated with land, complex structures
of kinship and family groupings, patterns and rules of marriage and. child care, and procedures for the
conduct and resolution of disputes. This variety was stressed by Dr Diane Bell, who commented that
customary laws need to be seen as:

both a body of rules backed by sanctions and as a set of dispute resolution mechanisms. At a more informal level it
was also a series of accepted behaviours which allowed daily social life to proceed. The formal rules ate backed by
sanctions and ate clearly articulated in terms of what one should do and why. These shade into more informal areas of
behavioural controls which may never be clearly stated, but which are the staff of interpersonal relationships, the self-
regulating patterns of interaction.*®

There is a considerable body of literature which seeks to record and analyse these traditions and patterns of
behaviour — part of a much larger body of writing on Aboriginal societies themselves. However, so far as
Aboriginal traditions and societies today are concerned, more is known about some aspects of some of these
societies than about others. For example, more is known about kinship and marriage,'® the role of women,*
local economic activities (including hunting, fishing and foraging)'®® and Aboriginal myths and religion'®*
than about such matters as concepts of authority or the dynamics of dispute resolution® or the precise ways
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the Notion of “The Marginal Man”*, in RM Berndt and CH Berndt (ed) Aborigines of the West, 2nd rev edn, University of Western Australia
Press, Perth, 1980, 28.

163 See the works cited in para 882-7.

164 See eg WEH Scanner, ‘Religion, Totemism and Symbolism’ (1962) in WEH Stanner, White Man Got No Dreaming, Australian National
University Press, Canberra, 1979,106; TGH Strehlow, Aranda Traditions, Melbourne University Press, Melbourne, 1968; Elkin (1979) ch
I1X; E Kolig, The Silent Revolution, Institute for the Study of Human Issues, Philadelphia, 1981; Berndt & Berndt (1985) chs VIII & IX;
Maddock (1982) chs 5, 7.

165 On the importance of land as a source of authority see TGH Strehlow, ‘Geography and the Totemic Landscape in Central Australia: a
functional study’ in RM Berndt (ed) Australian Aboriginal Anthropology, U of WA Press, Perth, 1970, 92. For examples of particular
systems of conflict resolution see NM Williams, ‘Two Laws: Managing Disputes in a Contemporary Aboriginal Community’, unpublished,
Canberra, 1983; J Taylor, Submission 388 (11 October 1983); N Peterson, ‘Buluwandi: A Central Australian Ceremony for the Resolution of
Conlflict’ in RM Berndt (ed) Australian Aboriginal Anthropology, U of WA Press, Perth 1970 200; AP Elkin, ‘The Kopara: the Settlement of



in which contact with Europeans and British law affected those societies, and their responses to such
influences.'®® In particular few attempts have been made to describe in any systematic way the character of
Aboriginal customary laws."®’

38. The Survival of Aboriginal Customary Laws. Despite the lack of detailed knowledge in certain areas,
there are many indications that Aboriginal customary laws and traditions continue as a real controlling force
in the lives of many Aborigines.’® It is not necessary to describe those laws and traditions in detail. Some
understanding of them is necessary, however, if appropriate forms of recognition are to be formulated. This
Report will examine proposals for recognition in a range of different social and legal fields, and the relevant
aspects of Aboriginal customary laws or traditions be discussed in these specific contexts. But the
continuance of Aboriginal customary laws and traditions has been paralleled by changing legal and
administrative policies towards its ‘recognition’ or ‘suppression’ — and a brief outline of these is necessary,
in the same way as an understanding of the history of Anglo-Australian policy towards Aborigines which
was outlined in Chapter 3.

Australian Law as Applied to Aborigines

39. The Application of British Law to Aborigines. With the colonisation of Australia after 1788, a new legal
regime was applied, based on the common law. The Colonial Office treated Australia, for the purposes of its
acquisition and the application of English law, as a settled colony, that is, one uninhabited by a recognised
sovereign or by a people With recognisable institutions and laws.® Thus there were no treaties concluded
with Aboriginal group,*™ and no arrangements were made with them to acquire their land, or to regulate
dealings between them and the colonists. They were treated as individuals, not as groups or communities.
The decision to classify the ‘new’ country of Australia as a settled colony, rather than as conquered or ceded,
meant that the new settlers brought with them the general body of English law, including the criminal law.
The application of that law to Aborigines was in practice less certain, especially for offences (especially
killings) committed by one Aborigine against another. For some time the practice was to apply English law
at least to offences committed by colonists against Aborigines and by Aborigines against colonists,*”* so as to
provide a measure of protection for each group against the other. However the amenability of Aborigines to
English law presented many problems, whether the victims were colonists'’? or other Aborigines. In 1829 the
New South Wales Supreme Court advised the Attorney-General that it would be unjust to apply English law
to the killing of an Aborigine by members of another tribe.*”® Similar doubts were entertained in South
Australia'”* and in Melbourne.*”
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40. Jack Congo Murrell’s Case. That the Aborigines were British subjects seemed to have been
conclusively settled, so far as colonial courts were concerned, by the various proclamations'’ and statutes*’’
establishing the Australian colonies, but the implications of this status for the application of English law took
surprisingly long to establish. The decisive case was R v Jack Congo Murrell,*”® in which the Full Court of
the New South Wales Supreme Court held unanimously that it had jurisdiction to try one Aborigine for the
murder of another. The Full Court had to deal with two distinct cases. In Murrell’s case, the defendant
alleged that he was so drunk he could not help killing. In the other case, the defendant relied on Aboriginal
customary laws. His victim was, apparently, a member of the group which had killed his brother: ‘this was
clearly a case of obedience to the native custom of revenge killing’.'"® The argument for the defence was
lucidly put by Alfred Stephen:

This country was not originally desert, or peopled from the mother country, having had a population far more
numerous than those that have since arrived from the mother country. Neither can it be called a conquered country as
Great Britain was never at war with the natives, not a ceded country either, it, in fact, comes within neither of these,
but was a country having a population which had manners and customs of their own, and we have come to reside
among them: therefore in point of strictness and analogy ‘to our law, we are bound to obey their laws, not they to
obey ours. The reason why subjects of Great Britain are bound by the laws of their own country is, that they are
protected by them; the natives are not protected by those laws, they are not admitted as witnesses in Courts of Justice,
they cannot claim any civil rights, they cannot obtain recovery of, or compensation for, those lands which have been
torn from them, and which they have probably held for centuries. They are not therefore bound by laws which afford
them no protection.*®

In response, the Court simply denied that the binding quality of the laws was contingent upon their
effectiveness as ‘protection’:

If the offence had been committed on a white, he would be answerable, was acknowledged on all hands, but the Court
could see no distinction between that case and where the offence had been committed upon one of his own tribe.
Serious cases might arise if these people were allowed to murder one another with impunity, our laws would be no
sanctuary to them. For these reasons the Court had jurisdiction.*®

Despite the reality of the coexistence of two laws for Aborigines, the case came to be regarded as having
settled the question for Australian law.*® But in practice, both before and after 1836, the law was applied
differentially and, especially in remoter areas, haphazardly, so that few killings (whether an Aborigine was
offender or victim) were prosecuted.™®

41.The Application of the Law in Practice: Colonial Policy. Such recognition as was given to Aboriginal
customary laws and traditions was thus a matter of ‘administrative flexibility’, or simply the result of a
policy of non-involvement in Aboriginal quarrels or disputes which did not affect the British settlements.
Colonial Office policy required that every effort be made to live peacefully with and respect local
Aborigines. Governor Phillip and later Governors were directed to ‘educate and Christianize the Aborigines,
to protect their persons and the enjoyment of their possessions, to prevent and restrain violence and injustices
towards them, and to punish any of our subjects who harmed them’. Thus the Aborigines were to be
protected by the punishment of white offenders ‘according to the degree of the offence’.’® Similarly,
Governor King, in his Port Regulations of 1800, warned that ‘If any of the natives are killed, or violence
offered to their women, the offenders will be tried for their lives’.*®* However, official ambivalence soon
emerged; it is recorded that during Governor King’s time, ‘(military) officers kept the crowd back to give
native duellists room to spear each other, according to native custom, in the streets of Sydney, and then led
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troops out against the natives for spearing whites’.'*® In his Port Regulations and Orders of 1810, Governor
Macquarie stated:

The natives of this territory are to be treated in every respect as Europeans; and any injury or violence done or offered
to the men or women natives will be punished according to law in-the same manner and in equal degree as if done to
any of his Majesty’s subjects or foreigners residing there.'®’

But Macquarie’s famous Proclamation to the Aborigines of 4 May 1816*® is ambivalent as to whether
Aborigines were to be considered British subjects, subject to British law. The proclamation imposed certain
restrictions upon Aborigines and stated that tho se who wished to be considered under the protection of the
British Government and who were ‘disposed to conduct themselves in a peaceful, inoffensive, and honest
manner’ would, upon application to the Secretary’s office on the first Monday of each month, be provided
with a passport signed by the Governor which would entitle them to protection so long as they did not break
his regulations against carrying arms. This in effect made protection of the law for an Aborigine a privilege
to be granted or withheld at the Governor’s discretion. Macquarie’s Proclamation of 1816 also represented
the first explicit regulation of Aboriginal traditional practices as such. The Proclamation prohibited
Aborigines from carrying any spears, and prohibited them from pursuing their customary punishment against
transgressors of customary law at or near Sydney or other settlements, stating that such practices were
repugnant to British laws.*®

42. The Exercise of the Prerogative of Mercy. Such prohibitions were legally unnecessary, on the theory,
established by Murrell’s case, that Aborigines were British subjects equally subject to British law.*® But the
reality in many cases was that Aborigines neither understood nor felt allegiance to that law. In such cases,
judicial punishments was usually mitigated through the Governor’s exercise of the prerogative of mercy,
under which he could remit or mitigate punishment for all offences other than treason and wilful murder
(where he was limited to postponing execution until the Monarch’s pleasure was known). Another safeguard
for Aborigines lay in the fact that in the Colony, the Attorney-General exercised the functions of a Grand
Jury. Without his initiative, an Aborigine would not be sent for trial. Thus both the initiation and final review
of criminal prosecutions against Aborigines lay with the Government. According to Bridges:

On the whole executive review took much of the sting out of major sentences in that a significant proportion of
capital sentences imposed on natives were commuted to transportation which in effect often becomes a term for
Cockatoo or Goat Islands (in Sydney Harbour) for instruction in secular and religious matter preparatory to an early
release. A review of the cases tried (for the period 1788-1855) leads one to believe that with the sole exception of
Charley, no Aboriginal was executed who would not have qualified for death also under native laws ... Governor
Gipps stated explicitly that this was the test applied by the Executive Council in his time.**

While the attitude of Gipps’ Executive Council may have been enlightened for its time, in practice, law
enforcement and the activities of private citizens were not at all consistent with it.'%

43. Early Enquiries into Aboriginal Policy and the Law. Meanwhile there was considerable debate and
controversy in Britain over the treatment of native peoples in Britain’s overseas colonies, including the
Australian Aborigines. In 1835 the Aboriginal Protection Society was established in Britain. The Society
helped to bring about the establishment of a Select Committee of the House of Commons to examine the
conditions of Aborigines in British settlements. As has been noted,'®® the Committee in its Report in 1837
recognised the absurdity and injustice inherent in applying British notions of law automatically to Aboriginal
people. However, the Committee reaffirmed the position that Aborigines should be subject to that law,
provided that its full rigours were tempered by the exercise of discretions, for example, by reducing the
penalty in certain cases. The Committee stated that:
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when British law is violated by the Aborigines within the British dominions, it seems right the utmost indulgence
compatible with a due regard for the lives and properties of others, should be shown for their ignorance and
prejudices. Actions which they have been taught to regard as praiseworthy we consider as meriting the punishment of
death. It is of course impossible to adopt or sanction the barbarous notions which have urged the criminal to the
commisgion of the offence, but neither is it just to exclude them from our view in awarding the punishment of his
crimes.

The Committee recommended further study on the possibility of special measures for Aborigines:

To determine under what special regulations they should be placed is a task to be performed only by those who can
study the case with the aid of the most minute and close observation. It should therefore be part of the duty of the
Protector to suggest to the Local Government, and through it to the local legislature, such short and simple rules as
may form a temporary and provisional code for the regulation of the Aborigines, until advancing knowledge and
civilisation shall have superseded the necessity for any such special laws.*®

This — one of the first of many suggestions for special laws and special studies — does not appear to have
been taken particularly seriously by the Australian colonies.

44. Grey’s Report (1840). In 1840, the British Government set out its views on the application of British
laws to Aborigines, in a despatch to all Governors in Australia and New Zealand.’® These despatches
contained a Report from Captain (later Sir George) Grey with the advice that his recommendations:

appear ... fit for adoption generally within your Government subject to such modifications as the varying
circumstances of the Colony may suggest.*®’

Grey was critical of allowing Aborigines to exercise their customary law in any circumstances. He stated:

1. The Aborigines of Australia having hitherto resisted all efforts which have been made for their civilization. it
would appear that. if they are capable of being civilized. it can be shewn that all the systems, on which these efforts
have been founded, contained some common error. or that each of them involved some erroneous principles: the
former supposition appears to be the true one, for they all contained one element, they all started with one recognized
principle, the presence of which in the scheme must necessarily have entailed its failure.

2. This principle was that. although the Natives should, as far as European property and European subjects were
concerned. be amenable to British laws, yet, so long as they only exercised their own customs upon themselves and
not too immediately in the presence of Europeans. they should be allowed to do so with impunity.

3. This principle originates in Philanthropic motives and a total ignorance of the peculiar traditional laws of this
people.

In Grey’s view, English law should entirely supersede customary law, in order to protect an Aborigine from
the violence of his fellows, and to prevent the older natives from obstructing the civilisation of members of
their tribe. Grey commented:

... I do not hesitate to assert my full conviction, that whilst those tribes, which are in communication with Europeans,
are allowed to execute their barbarous laws and customs upon one another, so long will they remain hopelessly
immersed in their present state of barbarism.*®®

Grey’s views on punishment, which echoed those of the Select Committee, were clear:

12. To punish the Aborigines severely for the violation of laws to which they are ignorant, would be manifestly cruel
and unjust, but to punish them in the first instance slightly for the violation of true laws would inflict no great injury
on them...

13. | imagine that this course would be more merciful than that at present adopted, viz., to punish them for the
violation of a law they are ignorant of, when this violation affects a European, and yet to allow them to commit this
crime as often as they like, when it only regards themselves.'*°
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In addition to the House of Commons inquiry and Captain Grey’s Report, several early inquiries on related
questions were conducted within the Australian colonies, though none were specifically concerned with
Aboriginal law.?®

45. Continuing Judicial Doubts and Reservations. The Colonial Office entertained no doubts that
Aborigines were to be treated as British subjects for all purposes, but the appropriateness and justice of
applying this principle was questioned by members of the colonial judiciary even after the decision in R v
Jack Congo Murrell.”®* In 1841, Justice Cooper of the South Australian Supreme Court still held the view
that it was:

... impossible to try according to the forms of English law, people of a wild and savage tribe whose country although
within the limits of the province of South Australia, has not been occupied by Settlers, who have never submitted
themselves to our dominion and between whom and the Colonists there has been no social intercourse.”%

Similar views were expressed by Justice Willis in Melbourne in 1841 in the Bon Jon case.?® Justice Willis
stated that ‘there is no express law which makes the Aborigines subject to our Colonial Code’. The case did
not proceed and Bon Jon was handed over to the Protectorate to be educated. The Chief Protector, Robinson,
was accused by the victim’s kin of being an accessory to his escape®® and Bon Jon himself was murdered in
a payback killing,”® thus lending weight to the argument of Stephen in Murrell’s case that ‘the British were
not filling a void with their laws and it was absurd to ignore native law while its practice continued’.”®®
Willis requested Governor Gipps to bring the question to Lord Stanley’s notice for reference to the Law
Officers.?’” Gipps himself considered having legislation passed to clarify the position that Aborigines were
amenable to the courts like any other of Her Majesty’s subjects.’”® However he was advised by the Supreme
Court that Murrell’s case had decided the matter and that no legislative action was necessary.?® In South
Australia Justice Cooper remained unwilling to concede that Aborigines should always be tried for offences
under British law. In 1846, an Aborigine was brought before the court for killing another Aborigine. Justice
Cooper argued that he required a legislative direction if such cases were to be justiciable and the accused was
discharged because no competent interpreter was available.?’® In 1848, Justice Cooper accepted jurisdiction
but indicated before the trial commenced that ‘in the case of conviction he would stay any execution required
by law and specifically refer the case to the Governor’.”*' In Western Australia, Captain Grey’s Report,
which confirmed the view of the British authorities that Aborigines were and should be subject to European
law for offences committed on each other, was rejected by Governor Hurt. According to Hasluck:

In spite of the indication given by the Secretary of State of his views, Hurt held to his own opinion regarding disputes
between natives, and during his term no notice was taken of acts by natives against natives in accordance with their
own law.??

By contrast Hutt’s successor, Governor Fitzgerald, adopted a policy of ‘cognisance of all aggravated cases of
assault committed even by bush natives inter se’.#*2 This policy produced considerable debate, and attempts
were made in successive years to mitigate its effects by reduced sentences or by non-prosecution. But there
were cases in which severe penalties were imposed.?*

46. The Problem of Aboriginal Evidence. Applying British law to Aborigines produced special difficulties
in the presentation of Aboriginal evidence. In theory Aborigines were British subjects, but in practice they
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were not, and perhaps could not be, given the same rights as British subjects in judicial proceedings. The
paradox caused considerable concern to colonial administrators. Captain Grey put the problem thus:

15. The greatest obstacle that presents itself in considering the application of British Law to these Aborigines is the
fact that, from their ignorance of the nature of an oath, or of the obligations it imposes, they are not competent to give
evidence before a Court of Justice

17. The fact of the Natives being unable to give testimony in a Court of Justice is a great hardship on them, and they
consider it as such: the reason that occasions their disability for the performance of this function is at present quite
beyond their comprehension and it is impossible to explain it to them. | have been a personal witness to a case in
which a Native was most undeservedly punished for the circumstance of the Natives, who were the only persons who
could speak as to certain exculpatory fact s, not being permitted to give their evidence ...

19. The Natives being ignorant of our Laws, of the forms of our Courts of Justice, of the language in which the
proceedings are concluded, and the sentence pronounced upon them, it would appear that but a very imperfect
protection is afforded to them by having present in the Court merely an interpreter ... who knows nothing of legal
proceedings and can be but very imperfectly acquainted with the Native language: it must also be borne in mind that
the natives are not tried by a jury of their peers, but by a jury having interests directly opposed to their own and who
can scarcely avoid being in some degree prejudiced against Native offenders ...?°

Attempts were made in South Australia, New South Wales and Western Australia to relax the rules regarding
the administering of oaths and the admissibility of evidence for Aborigines, and in some instances to enable
magistrates to award summary punishment in certain offences.”® But these early attempts were defeated by
hostile local legislatures, or disallowed by British law officers as being ‘contrary to the principles of British
jurisprudence’.”*” Any such special measures for Aborigines, it was said, were:

dangerous in its tendency and faulty in principle. By thus establishing inequality in the eye of the law itself between

the two classes, on the express ground of national origin, we foster prejudices, and give a countenance to bad
H 218

passions.

In 1839 the British Aboriginal Protection Society commented on the paradox of regarding Aborigines as
British subjects while at the same time refusing Aboriginal testimony, unless they had been converted to
Christianity:

It is evident that the rejection of the Evidence of these Natives renders them virtually outlaws in their Native Land
which they have never alienated or forfeited. It seems to be a moral impossibility that their existence can be
maintained when in the state of weakness and degradation, which their want of civilisation necessarily implies; they
have to cope with some of the most cruel and atrocious of out species, who carry on their system of oppression with
almost perfect impunity so long as the Evidence of Native Witnesses is excluded from Our Courts.?"

Local opponents, echoing WC Wentworth’s comparison of Aboriginal evidence with ‘the chatterings of the
ourang-outang’, managed to postpone the enactment of such legislation for many years.??°

47. Non-Recognition in other Contexts: Land Rights and Civil Law. As this brief account reveals, most, if
not all, of the debate was focused on the criminal law (and on problems of Aboriginal evidence in criminal
cases). This obscured what was perhaps the more fundamental point, which was never questioned or debated
— that is, the complete absence of recognition of Aboriginal rights to land, or of the recognition of
Aboriginal customary laws in the civil law. Aborigines were not treated as trespassers on Crown land, but the
Crown freely alienated land to settlers who then displaced local Aborigines, often by force.?* Aboriginal
marriages were not recognised’?? and rights to the custody of children were precarious or non-existent.
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Although Aborigines as British subjects had formal capacity to make contracts, to own property, and to sue
in the courts,”*® in practice these facilities were irrelevant.

48. Phases of the Non-Recognition Policy. Despite doubts and uncertainties, it was firmly established by
1850 that no formal recognition of Aboriginal customary laws should be accorded. This remained the
situation until this century. Instead the emphasis moved to policies based on ‘protection’ (with the
underlying expectation that Aboriginal identity and tradition was a rapidly passing phenomenon).”* But
there was a distinguishable phase during the 1920s and 1930s when some attempt was made to recognise
Aboriginal customary laws. These legislative and administrative responses are of considerable interest.

Protest and Reform in the 1920s and 1930s

49. The Need for Change. By the 1920s the problems of the frontier had changed from those of first contact
to those of coping with the reality that fairly large Aboriginal populations had survived settlement. What was
to be the future of Aboriginal society? What institutions should be created for Aborigines?®*® At the time
conditions for Aborigines were particularly bad. Poverty, ill health and malnutrition were endemic. Events
such as the Kimberley Massacre (1927), the mistreatment of lepers in the far north-west of Western
Australia, clashes between Aborigines and the Japanese in Arnhem Land, and disagreement over the
provision of minimum wages for Aborigines employed in the pastoral industry, captured public attention.?®
In 1928 the Commonwealth Government responded to pressure from, among others, the Association for the
Protection of Native Races, by requesting the Queensland Chief Protector, JW Bleakley, to report on
conditions in central and northern Australia. His report described the lack of effective shelter and clothing,
the problems of malnutrition and health, and the operation of institutions provided for half-caste
Aborigines.”” Bleakley made only passing comments on the injustice of applying British law to crimes
involving tribal law, and on the possibility of some form of tribal court.”® At this time the Western
Australian Government set up a Royal Commission into Aboriginal conditions under Moseley.”* Later the
Queensland Government set up Aboriginal Courts and Aboriginal police on the reserves.?*® The efforts of all
State Premiers eventually led to the calling of the 1937 Conference of Protectors involving Commonwealth
and State administrators.**

50. Attention Given to Aboriginal Customary Laws. Meanwhile attention was also being paid to the
possibility of reform of the criminal law as applied to Aborigines. In 1931 the Commonwealth Minister for
Home Affairs (Interior), the Hon A Blakeley MHR, advocated that for the Northern Territory Aborigines,
there should be:

a simple tribunal, presided over by a person or persons with a thorough knowledge of native customs, who can sift
native evidence. | do not want a court restricted by all kinds of legal technicalities and procedures.?*?

The following year, the Hon Archdale Parkhill MHR, Blakeley’s successor as Minister for the Interior, was
advised by Sir Hubert Murray?* that there should be no legislation abrogating the general law to allow for
the operation of native law. British law must prevail, as was the practice in Papua. Murray considered that
customary law was sufficiently taken into account in the Magistrates Court and the Supreme Court in the
Northern Territory by way of ‘substantive defence as negativing criminal intent or, more frequently in
mitigation of sentence’. But he did suggest some changes in the Northern Territory, including machinery to
ensure that evidence of native custom could properly come before the court in mitigation of sentence, a
greater emphasis on Aboriginal customary law in determining criminal intent, and regular sittings of the
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Supreme Court in Arnhem Land, the Roper and McArthur River districts, the Daly and Victoria River
districts, Tennant Creek, Darwin and Alice Springs. Murray also urged the abolition of the jury system for
offences between Aborigines, and the use of assessors or special juries in cases where Aborigines and non-
Aborigines were involved. Similar calls for reform were made from a number of quarters. In 1933, a panel of
60 jurors presented a petition to Acting Judge. Sharwood of the Supreme Court in Darwin®* calling for
Aborigines to be tried in accordance with customary law in circumstances where the offence was known to
be of a tribal nature. They pointed out that very often tribal elders were charged with an offence for inflicting
punishment on another Aborigine in accordance with customary law. The jurors sought:

the establishment of a tribal court, especially created to deal with cases of the nature abovementioned, functioning
under milder laws of punishment than our present criminal system provides. It is known that if one Aboriginal
unlawfully and violently injures another, his tribe will see to his proper punishment, irrespective of what the white
man does to him. It is strongly urged that the whole question should be investigated and reported to the Government
by men who have lived amongst the natives and have knowledge of their codes, and by men who have studied their
laws and customs from a scientific point of view, and by men who are genuinely and sympathetically interested in the
Aborigines. Such men are the likeliest to point out the best manner in which to achieve the desired result. Leaving the
matter igaghe hands .of those who have no knowledge of the Aboriginal would only result in a remedy worse than the
disease.

In the same year the Aborigines Friends’ Association argued that:

In all cases of breaches of law in which Aborigines are concerned, full consideration should be given to tribal
traditions and customs, in order that full justice may be done. It would be the duty of the field officers not only to be
familiar with tribal language, laws, traditions and customs, but to explain to the Aboriginal so much of the white
man’s law as he is expected to obey. Many casa could very well be dealt with in the locality in which they arise,
whereby many complications and much expense and inconvenience would be avoided.?*®

In addition, the press and missionary and other bodies made representations on the need for a positive policy
on Aborigines to the Commonwealth.%’

51. Tuckiar’s Case. At this time attention focused on a case involving the killing of a white man, Constable
McColl, at Woodah Island in the Gulf of Carpentaria by an Aborigine named Tuckiar. The incident occurred
against a background of considerable tensions within the Aboriginal communities in Arnhem Land, due in
part to increased mission activities and to the operation of Japanese pearlers. Three Japanese fisherman were
killed in 1932 by a group of Aborigines, and another five were killed in 1933.%%® Constable McColl and three
other constables were sent to inquire into these Killings: during this expedition McColl was fatally speared.
Three Aborigines were sentenced to 20 years gaol by Justice Wells in 1934 for their part in the killings.?*
Protests were made about comments the trial judge was reported to have made,?*® but it was the trial and
conviction of Tuckiar, for the murder of McColl, that produced the greatest indignation. Justice Wells
sentenced Tuckiar to death. In doing so he refused to take account of the accused’s background and customs,
despite recent legislation specifically allowing him to do so.*** This refusal to take account of mitigating
circumstances where a white man had been killed, and the fact that similar difficulties had arisen in at least
four other cases, led to a large public meeting at Kings Hall, Sydney in 1934 and the involvement of the
Prime Minister and the Australian High Commissioner in London.?* Public pressure led ultimately to the
case being appealed to the High Court. The Court unanimously quashed the conviction, concluding among
other things, that the judge’s comments on the accused’s failure to give evidence amounted to a
misdirection.?* It also held that evidence of McColl’s good character should not have been allowed. As the
joint judgment said:

the purpose of the trail was not to vindicate the deceased constable but to inquire into the guilt of the living
Aboriginal ... The prisoner should not have been exposed to the danger of the jury’s regarding the matter as a
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dilemma between an imputation on the dead and the conviction of an Aboriginal. That danger is likely to have been
much increased by the manner in which the Judge expressed himself ...2%

The conviction was quashed, the Court holding that the public statement by Tuckiar’s counsel precluded the
ordering of a new trial. Tuckiar was released but disappeared on his way home.?** In his foreword to White
and Black in Australia, published in London in 1935, Burton commented:

The story of that thai is pathetic and tragic reading; but the glaring injustice and inhumanity of it aroused afresh the
indignation of Australia.**®

With public feeling running high on the perceived injustice of a strict application of British laws to
Aborigines, a number of steps were taken or proposed by the Commonwealth Government in the Northern
Territory, and by several States, to make the criminal law more responsive to Aboriginal needs. This was
done by reforms at the substantive and at the sentencing level.

Administrative Responses

52. Northern Territory Responses. The Commonwealth Government, acting in response to public pressure
and on the advice of Sir Hubert Murray introduced some wide-ranging reforms. In 1933, juries were
abolished in the Northern Territory for all offences except those punishable by death.?’ The court was given
a discretion not to apply the death penalty to an Aborigine convicted of murder, but could impose such a
penalty as just and proper in the circumstances. In determining the appropriate sentence the court was able to
take into account any relevant native law and custom and any evidence in mitigation.?*® According to Elkin
(writing in 1945), the potential of this provision was not fully realised because personnel with an adequate
knowledge of customary law, anthropology and psychology were not available.*® There were also other
difficulties with the legislation. Some judges were reluctant to take native custom into account in cases
involving a white victim.?° Justice Wells in Tuckiar’s case (probably the first case under the legislation) was
reported to have described the Crimes Ordinance 1934 (NT) as ‘ill-considered legislation hampering both
judge and counsel’.?*! In 1946, a judge hearing a case involving a tribal killing at Milingimbi was reported to
have told the jury that ‘the idea pre valent in the community that native wrong-doers should not be punished
by the white man’s law was sloppy sentimentality and should be discouraged’.?? In 1939 the Evidence
Ordinance (NT) removed the requirement for Aborigines to take an oath before giving evidence in civil and
criminal matters®® and enabled Aboriginal testimony to be taken through an interpreter, reduced to writing
and used in evidence in later proceedings without further appearance by the witness. In the same year, EWP
Chinnery, the Director of Native Affairs in the Northern Territory and Commonwealth Adviser on Native
Affairs, announced plans for the introduction of Courts for Native Matters. The Native Administration
Ordinance 1940 (NT) enabled the establishment of such courts, limited in jurisdiction to matters arising
between Aborigines and between the Administration and Aborigines. Draft regulations were prepared,
similar to those applying to the village courts in Papua New Guinea at the time. Patrol officers were sent to
Sydney University for training in anthropology, native administration and law. However the war years and
post-war difficulties effectively put an end to the proposal, which was not proceeded with.?*

53. Western Australian Responses. Malnutrition and disease, the continuing decline in the Aboriginal
population in Western Australia, the failure to pay Aborigines adequate wages (if any at all, north of the
Pilbara) and criticism of the conditions under which lepers were taken by lugger to Broome from Darwin,
helped to persuade the Western Australian Government to establish a Royal Commission, headed by a Police
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Magistrate, D Moseley. Moseley’s task was to inquire into the ‘social and economic conditions of
Aborigines’ and including questions relating to the trial of Aboriginal offenders, the administration of the
Aboriginal Department and recent allegations of mistreatment.”® Moseley’s Report, published in 1935,
included a discussion of the problem of:

the bush native who commits what under our law would be a crime but which is perfectly in order according to his
tribal customs — which amount to his law. In such a case, the whole procedure, from the moment of arrest, seems
inappropriate.2%

Nonetheless Moseley rejected any customary law defence for criminal charges, referring to the conflict in the
role of the police who must, at the same time, arrest and protect Aborigines.”®” In his view, imprisonment
was not an appropriate form of punishment, whipping in front of the members of the tribe being preferable.
A proposal had been made for an Aboriginal court, to consist of a resident magistrate, the Chief Protector or
his nominee, some person to be nominated by the minister, and the head man of the tribe to which the
accused belonged, but Moseley rejected this idea, preferring instead the establishment of special courts for
trial of certain natives.”®® He stated:

For the North of the State, | should prefer to see the divisional protector, if a man with the qualifications ... can be
obtained, clothed with magisterial powers, so that on his patrol he could, on the spot, investigate complaints,
explaining when the white point of view conflicts with the black, and exercising his influence over the members of
the tribe.?*

In the event the kind of special court preferred by the Chief Protector, but not supported by Moseley, was
established in 1936 by the Native Administration Act 1905-1936 (WA).?®® This Act was largely concerned
with the reorganisation of the Aborigines Department in Western Australia, and was otherwise thoroughly
assimilationist in nature.?®! The court was to consist of a special magistrate, nominated by the Governor, a
headman of the accused’s tribe if practicable, and the Commissioner of Native Affairs or a Protector
nominated by him. Its jurisdiction was limited to offences committed by Aborigines against Aborigines. The
Act allowed for customary laws to be taken into account in mitigation of punishment.?®* These courts were
ad hoc courts, to be established by proclamation when the need arose. They were in fact constituted on a
number of occasions between 1936 and 1954 when the relevant provisions were repealed.?®® There was a
maximum penalty of 10 years for offences previously punishable by death. The proceedings were final and
without appeal.”®®* The Act also provided that offences committed by whites on Aborigines (which were not
part of the jurisdiction of the special court) should be tried summarily by a magistrate, thus abolishing jury
trials.”®® Perhaps more significant was a provision®®® which prohibited entirely the obtaining, and the use in
evidence, of admissions and confessions of Aboriginal defendants for offences punishable by death or
imprisonment. Section 61 also provided that no plea of guilty could be entered for any offence unless the
court was satisfied as to the accused’s understanding of the nature of the occasion, his awareness of his fight
to trial, and that he had acted without duress. The Protector’s approval was required before such a plea could
be entered.?®” Despite these safeguards, Elkin was critical of what he considered to be excessive power to
imprison (up to 10 years) given to the magistrates, on the grounds that there was no appeal, that the power
was not given to justices of the peace in respect of non-Aboriginal defendants, and that it far exceeded that
exercised by the Papua New Guinea courts at the time.?®®
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54. The Conference of Protectors. 1937. This burst of activity led to the question of Aboriginal courts being
discussed by the States and Commonwealth at the 1937 Protectors’ Conference.?®® The Conference resolved:

That the jurisdiction of the Court for Native Affairs shall be confined to cases in which both parties are natives.

That mixed cases — those in which a native is involved against a white man or a man of other race — be dealt with
by the ordinary courts of the State or territory.

That natives be not allowed to plead guilty in any case, except with the approval of the Chief Protector.

That a native charged before a white man’s court shall have adequate representation by counsel or a protector, or
both.

That no confession or statement before trial shall be sought or obtained, or, if obtained,; it shall be disregarded by the
court ...

That for the purpose of this resolution a native shall be a native as defined by this conference.?”® The definition of
‘native’ was to be based on the definition contained in the Native Administration Act 1905-1936 (WA), that is, ‘a
person of Aboriginal descent with a quarter or more of Aboriginal blood”.?™

The resolution relating to native courts was rather inconclusive. No vote appears to have been taken on the
guestion whether such courts should be established, the Commonwealth, Queensland and Western Australian
administrations being the only participants in the debate.?”> The Commonwealth representative considered
that native courts are ‘all right when the case is one between natives®”> but stated that the Commonwealth
had not established such courts for offences between natives in the Northern Territory.?’ Bleakley, the Chief
Protector of Aboriginals in Queensland, advised the conference that the Queensland Government had
rejected the idea of a special court. Instead guilty pleas by Aborigines were restricted and special provision
for legal defence and pleas in mitigation was made.””® Neville, the Commissioner for Native Affairs, Western
Australia, argued that:

A special court for natives should deal only with offences between natives. Where white men are concerned, the trial
should be in the ordinary courts of the State ... In my opinion, not only tribal offences, but all offences between
natives, including charges of murder, should be heard before a native court, such court to consist of a special
magistrate appointed by the Crown and a nominee of the Chief Protector. It should be given practically a free hand.
Difficulty was experienced in obtaining convictions by juries of white men charged with assaulting natives.
Invariably, the white man was acquitted, and consequently juries have been abolished in such cases. In Western
Australia, all such cases are now heard by a magistrate; they are not dealt with by Justices. Tribal practice is accepted
as evidence in a native court)?®

55. Queensland Aboriginal Courts. In Queensland the Aboriginals Preservation and Protection Act 1939
provided for the establishment of Aboriginal police on Reserves,”’” gave formal legal status to Aboriginal
courts established on Reserves,?’® and provided that the Superintendent of the Reserve could constitute the
court.?”® These courts were intended to maintain order on the Reserves and to hear charges for breaches of
the Aboriginal regulations. Dealing with minor cases they were different in nature and purpose from the
Western Australian special courts.”® They continue still in the form of Queensland Aboriginal Courts: as
such they are dealt with in Chapter 29.%*

56. Outcome of the 1930s Debates. During the 1920s and 1930s there was thus a considerable degree of
interest in the reform of the law as it related to Aborigines. But many of the reforms suggested or introduced
at this time were short lived. Although a few speakers favoured them, no resolution directly supporting
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systems of native courts was passed by the 1937 Conference of Protectors.”®” The Northern Territory Courts
for Native Matters never sat.”®® The Western Australian Native Courts sat on only a few occasions from 1939
before ceasing to exist in 1954.% The Queensland Aboriginal Courts alone have continued to exist.?®® The
longest surviving of the Northern Territory changes — the sentencing discretion in Aboriginal murder cases
— was repealed in 1983.%°

57. From the 1940s to the 1970s. Questions of Aboriginal affairs policy, including the recognition of
Aboriginal tradition, receded as matters of public concern or controversy during and after the Second World
War. The framework of policy in the pre-war years had remained, as has been seen, very much a paternalistic
one of protection, with little general concern for Aboriginal rights or Aboriginal customary laws.*®” Various
factors, including the obvious failure of those policies to achieve the ‘advancement’ or to further the interests
of Aboriginal people, eventually led to the dismantling of the institutions of protection, but the movement
was towards assimilation, that is, a policy not merely of treating Aborigines as equal with all other
Australians, but of attempting to make Aboriginal life-styles the same in all respects as those of the general
community.®® Against that prevailing opinion there was no movement towards recognising distinct
Aboriginal traditions or ways of life. Such recognition as existed in the 1950s and 1960s was essentially
local or particular, the result of judicial decisions or administrative acts in specific cases, which did not
challenge the underlying policies.”®°

Conclusion

58. A Denial of Right. Thus the customary laws and practices of Aboriginal people were denied any formal
recognition by the general law as it applied in Australia. Recognition was denied not only in cases arising
between Aborigines and settlers, but also in cases between Aborigines themselves. The refusal to accord
recognition extended to Aboriginal customary laws as they related to land, enabling vast areas of land to be
granted to settlers by the Crown without regard to prior Aboriginal occupation.?® Policies of non-recognition
continued, with only minor exceptions or modifications, until recent times. Those exceptions or
modifications were largely of an informal kind, without any secure statutory basis. They included the use of
discretions not to prosecute and sentencing discretions, and, in some cases, policies of ‘benign neglect’ with
respect to internal Aboriginal disputes. But general non-recognition remained the rule, whether in the context
of the criminal law,®" customary land rights,® recognition of Aboriginal marriages®®® or child care
arrangements.?** This general non-recognition has been changed in various ways over the last decade or so,
but it nonetheless constitutes the essential background to the Commission’s Reference, and is its basic
starting point. To what extent (if at all) and in what ways should the original denial of recognition now be
reversed or varied, so as to take account of continuing Aboriginal adherence to various forms of their laws
and traditions?

59. Recognition Now: Common Law or Legislation? In answering this question, it is first necessary to see
to what extent the courts may be able, without any comprehensive legislative provision on the subject, to
recognise Aboriginal customary laws and tradition under the present law. This could happen in two broad
ways. First, the common law rules for the recognition of custom (or for the recognition of indigenous rights
or institutions in territories acquired by the Crown) might be able to be used to recognise at least some
aspects of Aboriginal customary laws. Secondly, apart from any common law rules dealing with custom as
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such, it may be that the general law (whether common law or statutory) already allows for various forms of
recognition. These possibilities are discussed in turn in the following two Chapters.



5. Recognition of Aboriginal Customary Laws at Common
Law: The Settled Colony Debate

60. An Issue of Continuing Relevance. One way, it has been argued, in which a degree of recognition of
Aboriginal customary laws may be achieved is through the application — or reapplication — of common
law rules for the recognition of custom. The argument usually centres on the question whether it is correct to
classify Australia as a settled colony, but it can also be put in terms of claims to customary or usufructuary
rights or to the recognition of ‘local custom’. On whatever basis, it can be argued that Aboriginal custom has,
either generally or in specific contexts such as customary land claims, a legitimate claim to recognition in
Australian law.”*® The common law’s approach to the process of settlement, and to the Aboriginal inhabitants
of Australia, remains the subject of considerable debate. This has involved, among other things, a re-
examination of the methods by which British sovereignty was acquired over Australia, and of the
appropriateness of the classification of Australia as a settled colony which was an integral part of that
process. Thus, it is said, it is necessary to recognise that Australia as a country was conquered, not settled. To
take the view that Australia was settled is, on this view, to continue the ‘convenient fiction’?®® that on
settlement it was uninhabited in the sense of having neither civilised inhabitants nor settled laws. In the
words of the Minister for Aboriginal Affairs, the Hon Clyde Holding MHR:

We must not dwell on the past, but at the same time we have to be prepared to face up to the past and what has
happened in order to apply effective solutions to the future. We have to face the fact that Australia as a country was
conquered, not settled. If you take the view that Australia was settled then you see it as a colony which was
uninhabited and had no system of law. But in the Gove case, although the plaintiffs were unsuccessful, Mr Justice
Blackburn did hold that Aboriginal customary law was recognizably a system of law.2%’

On the other hand the view that Australia was conquered, has been challenged as equally inconsistent with
the facts.?®® This Chapter examines the two distinct ways in which the common law might recognise
Aboriginal customary laws. These are, first, through the recognition of customary rights or titles, and,
secondly, through reclassification of Australia as a conquered colony. These will be dealt with in turn.

Recognition of Custom at Common Law

61. The Recognition of Native Customs under the Common Law. Quite apart from the dichotomy between
‘settled’ and ‘conquered’ colonies, the common law itself has at least potentially the capacity to recognise
some customary rights or titles. This could occur in two distinct ways. The common law rules for recognition
of custom, if received in the relevant colony or territory, could apply to bring about the recognition of at least
some local customs. Alternatively, in the specific context of rights over land, the common law could directly
or indirectly recognise ‘communal native title’ as such — either because a doctrine of communal native title
as a personal or proprietary right in land under the Crown is recognised as part of the common law, or
because the Crown’s recognition of such title (eg by proclamation or other executive act) is treated as
effective by the courts. Something should be said about each of these methods.

62. The Common Law and Custom. The common law has always allowed that local customs which meet its
criteria for recognition could be applied as law.?*® No clear limits seem to have been set to the customs that
could be recognised in this way. They have included distinctive forms of land tenure, special rules of
inheritance, rights to use common land or the seashore for particular purposes, rights of way, hunting, fishing
and foraging rights and rights to hold a market. But the categories of customary rights are not, it seems,
closed, and those that have been recognised do not fit into any defined class or classes.*® The courts have
controlled claims to local customary rights more through the application of the general criteria for
recognition; and in practice relatively few claims to local customs have been recognised. Briefly, the

295 See eg B Hocking, ‘Does Aboriginal Law Now Run in Australia?” (1979) 10 Fed L Rev 161; B Hocking, ‘Is Might Right? An Argument for
the Recognition of Traditional Aboriginal Title to Land in the Australian courts’, in E Olbrei, Black Australians: The Prospects for Change,
Students Union, James Cook University, Townsville, 1982, 207; G Mclntyre, ‘Aboriginal Land Rights — a Definition at Common Law’, id,
222. See further para 67, 900-4.

296 Coe v Commonwealth of Australia (1979) 24 ALR 118, 137 (Murphy J).

297 Australian Law Reform Commission — Australian Institute of Aboriginal Studies Report of a Working Seminar on the Aboriginal
Customary Law Reference Sydney, 1983, 2.

298 See the works cited in para 66.

299 See CK Allen, Law in the Making, Oxford University Press, 7th edn, Oxford, 1964, 112-60 for a full account.

300 For cases where customary adoptions were recognised see para 384.



common law requires that the custom not be inconsistent with any statute or fundamental principle of
common law, that it have existed ‘from time immemorial’, that it have been exercised continuously and
peaceably, as of right, that it should be sufficiently certain both as to its content and its beneficiaries, and that
it be regarded as ‘reasonable’ by the court.™ The requirements of antiquity and reasonableness are
particularly relevant for present purposes. The common law came to equate ‘time immemorial’ with the year
1189 AD, the limit of ‘legal memory’ (although it was sufficient that there was no evidence against the
custom’s continuation since 1189 and that it could have existed then).*** Clearly, the year 1189 AD is
irrelevant to conditions in British colonies: after one early decision applying it,**® colonial courts required
only that the custom be shown to have existed for a sufficiently long but unspecified period of time.*** Even
so0, the proof of long continuance by a claimant and his predecessors has often, and especially among groups
with predominantly or exclusively oral cultures, been a matter of great difficulty.*® The requirement of
‘reasonableness’ also allows courts to avoid recognising customs regarded as unconscionable or ‘repugnant’;
this power was quite often used both in England®** and abroad.®” It has never been decided whether the
common law rules relating to recognition of local custom were received in Australia, and the application of
those rules to Aboriginal customs has not yet been examined by Australian courts.*® The attitude of early
courts to Aboriginal customary laws was such that recognition was most unlikely to have been accorded: the
Supreme Court in Murrell’s case, for example, stated that Aborigines ‘had no law but only lewd practices
and irrational superstitions contrary to Divine Law and consistent only with the grossest darkness’.>”® By
contrast Justice Blackburn in Milirrpum’s case (a case dealing with communal native title rather than local
custom in the strict sense) had no difficulty in finding that ‘the social rules and customs’ of the clans in
question constituted a system of law.*’® But in other respects his decision illustrates the formal and
evidentiary difficulties that are likely to stand in the way of claims to local custom. Given these difficulties,
as well as the general coverage by statute of most of the areas in which ‘local Aboriginal custom’ might be
relied on in Australia, it is clear that any such common law recognition is likely to be, at best, peripheral to
the questions dealt with in this Report.®** The Australian experience bears this out: after nearly 200 years
there is no case where the common law rules for recognition of custom have been relied on in this context.

63. Communal Native Title. A second way in which the common law in settled colonies might recognise at
least Aboriginal customary law rights in land is through a doctrine of ‘communal native title’. This would
involve the recognition of a special collective right vested in an Aboriginal group by virtue of its long
residence and communal use of land or its resources. In Milirrpum’s case Justice Blackburn held that such a
doctrine had no application to a settled colony, or, at least, to Australia as a settled colony.*** However at
Feast three, and perhaps all six, of the judges of the Canadian Supreme Court who discussed the question in
Calder v Attorney-General of British Columbia®? disagreed with this view in relation to British Columbia
(also a settled colony), and later Canadian decisions have also taken a different view.*** So far as Australia is
concerned the question is clearly still an open one, as the High Court recognised in Coe v Commonwealth.*®
It is currently before the High Court in a case, Mabo v Queensland and the Commonwealth, involving a
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claim to communal native title or ownership of Murray Island in the Torres Strait, ownership said to have
been recognised by Great Britain, Queensland and the Commonwealth on and after the acquisition of British
sovereignty in 1879.%*° The claim in Mabo’s case — and other Aboriginal claims to land on the basis of
traditional associations — can be regarded as claims to the recognition of one important aspect of customary
laws (in this case, the customary law of Torres Strait Islanders) . The question of Aboriginal land rights is not
directly dealt with in this Report.®’ The importance of traditional land claims, and of land rights issues
generally, must be acknowledged,*® but their resolution, though it may help to create more secure conditions
in which traditionally oriented Aborigines may live, will still leave unresolved a range of questions related to
the recognition of Aboriginal customary laws. These questions, which are the focus of this Report, must be
specifically addressed, and cannot be left to the very limited protection of the common law rules relating to
recognition either of local custom or communal native title.

The Settled Colony Debate

64. The Distinction Between Settled and Conquered Colonies. A more usual — though not necessarily
more fruitful — approach to the question of common law recognition of customary law is through a
reassessment of the way in which the basic common law rules with respect to colonial acquisition were
applied to Australia in 1788 and thereafter. It has been argued that such a reassessment would open the way
to wider recognition of customary laws by the common law.**? It is clear that these rules were the vehicle by
which recognition of Aboriginal laws was denied. From the first days of settlement, the interaction of British
administrative policies and legal principles relating to the colonies provided the foundation for asserting of
English law at the expense of the customary laws and practices of Aboriginal groups.**® The general
principles for the introduction of English law into a ‘settled’ as distinct from a ‘conquered’ colony were laid
down by Blackstone in 1765.%%* Justice Blackburn in Milirrpum’s case put the distinction thus:

There is a distinction between settled colonies, where the land, being desert and uncultivated, is claimed by right of
occupancy, and conquered or ceded colonies. The words ‘desert and uncultivated’ are Blackstone’s own; they have
always been taken to include territory in which live uncivilized inhabitants in a primitive state of society. The
difference between the laws of the two kinds of colony is that in those of the former kind all the English laws which
are applicable to the colony are immediately in force there upon its foundation. In those of the latter kind, the colony
already having law of its own, that law remains in force until altered.??

As the Privy Council pointed out in passing in Cooper v Stuart, New South Wales had been regarded as ‘a
tract of territory, practically unoccupied, without settled inhabitants or settled land, at the time when it was
peacefully annexed to the British dominions’.*?® The classification of the British acquisition of Australia as
acquisition by settlement might therefore seem to be established, although it is possible that the question may
be reopened in the High Court. Two of the four justices in Coe v Commonwealth®* thought the point
arguable, though two did not. Chief Justice Gibbs held that:

It is fundamental to our legal system that the Australian colonies became British possessions by settlement and not by
conquest. It is hardly necessary to say that the question is not how the manner in which Australia became a British
possession might appropriately be described. For the purpose of deciding whether the common law was introduced
into a newly acquired territory, a distinction was drawn between a colony acquired by conquest or cession, in which
there was an established system of law of European type, and a colony acquired by settlement in a territory which, by
European standards, had no civilized inhabitants or settled law. Australia has always been regarded as belonging to
the latter class ...*%®
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On the other hand, Justice Jacobs pointed out that there was no Privy Council decision directly on the matter
and that the plaintiffs should be entitled to argue the point.*? Justice Murphy considered neither Cooper v
Stuart nor Milirrpum to have settled the point:

Although the Privy Council referred in Cooper v Stuart to peaceful annexation, the aborigines did not give up their
lands peacefully: they were killed or removed forcibly from the lands by United Kingdom forces or the European
colonists in what amounted to attempted (and in Tasmania almost complete) genocide. The statement by the Privy
Council may be regarded either as having been made in ignorance or as a convenient falsehood to justify the taking of
aborigines’ land.?’

Discussion of Australia’s status on colonisation has not been limited to judicial pronouncements. The Select
Committee of the House of Commons on Aborigines stated in 1837:

The land has been taken from them without the assertion of any other title than that of superior force and by the
commission under which the Australian colonies are governed, Her Majesty’s Sovereignty over the whole of New
South Wales is asserted without reserve. It follows that Aborigines must be considered within the allegiance of the
Queen and as entitled to her protection. Whatever may have been the injustice of this encroachment, there is no
reason to suppose that either justice or humanity would now be consulted by receding from it.*?

Cook’s secret instructions had provided that he should acquire territory ‘with the consent’ of the Natives. But
they also empowered him to take possession of ‘uninhabited country’, by setting up ‘Proper Marks and
Inscriptions’ as “first discoverers and possessors’.*?® According to Castles, each of the steps taken by Cook
‘demonstrated that he was following those parts of his instructions which assumed that Australia was to be
treated as uninhabited”.** Subsequent extensions of British rule were made:

on the assumption that the entire continent was to be acquired through settlement and not conquest. The last lingering
doubts, if there were any, were firmly removed when the British authorities refused to give any form of legal
recognition to John Barman’s claim that he could acquire land rights by treating with Aboriginal tribes in the Port
Phillip district.®*

65 The Australian Courts Act 1828 (Imp) s 24. Thus British law was applied in the colony from the first.
But problems regarding its application led in 1828 to the passing of the Australian Courts Act,**? s 24 of
which provided that:

... all laws and statutes in force within the Realm of England at the time of passing of this Act ... shall be applied in
the administration of justice in the Courts of New South Wales and Van Diemen’s Land respectively, so far as the
same can be applied within the said colonies ...

The decisive date was deliberately made the date of the passing of the Act, 25 July 1828, in order to gain the
benefit of Peel’s criminal law reforms introduced during the 1820s. Section 24, in effect, reaffirmed that
New South Wales was a settled colony, but provided a later date of reception for reasons of convenience.
British law, both common law and statute law, as at this date was thus declared to be the law of the two
eastern colonies New South Wales and Van Diemen’s Land — but only so far as it ‘could then be reasonably
applied within the said colonies’. South Australia was not founded until 1836, and the relevant date of
reception is 28 December 1836.%* In Western Australia, the State was deemed to have been established on 1
June 1829 for the purposes of determining the application of Imperial Acts.*** Except so far as it has been
altered by Australian Parliaments or courts, or by Imperial Acts applying to Australia, British law as it
existed at these dates is still the law applicable to all citizens, including Aborigines. By this means the
Australian colonies directly inherited a vast body of English statute and common law.

66. The Settled/Conquered Colony Debate. Had Australia been treated as a ‘conquered’ colony, Aboriginal
customary laws, to the extent that they had not been expressly abrogated, would presumably have been
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recognised, at least in their application to Aborigines.>* The recognition of Aboriginal customary laws now,
it has therefore been argued, depends at least in part on a reassessment of the initial classification of
Australia for the purposes of the application of law. The Commission has received several submissions
arguing that the ‘settled’ colony notion should be rejected in the strongest terms as an initial step in its
inquiry. As one submission put it:

I suggest that the Commission should take the opportunity to reject in the strongest terms possible the notion that has
hitherto prevented any recognition of customary law among the Australian aboriginal people, namely the doctrine
that upon colonisation Australia fell into the category of a settled colony, a land either without previous inhabitants or
whose inhabitants lacked any social organisation worth recognising ... [T]his myopic view of aboriginal society
(excusable as it might have been by the standards of the eighteenth and early nineteenth centuries) has been
conclusively shown by anthropologists and historians to be quite wrong as a matter of fact ... Yet the Australian
courts persist to the present day in maintaining the fiction of the uninhabited colony, on the ground that it is a
question of law which was authoritatively settled by the Privy Council in Cooper v Stuart (a reading of which
indicates that the Privy Council hardly addressed its mind to the question). It is neither correct nor just to say that it is
‘too late’ to change now. To acknowledge the error and to admit that the country was inhabited by human beings
whose customs could have been recognised (as they were recognised on the other side of the Torres Strait) does not
involve the overthrow of the established Australian legal order. It does involve the concession that justice has been
denied to the Aboriginal people through a fundamental misconception of fact from which legal consequences have
followed. We should be mature enough to make that concession. If we do not, the Australian legal system will
continue to rest on ... a dubious basis of either fraud or a mistake of fact.>%

The assumption, which underlay the proclamation of British sovereignty over Eastern and later Western
Australia and the subsequent gradual occupation of the continent, that Australia was legally ‘uninhabited’
because it was ‘desert and uncultivated’®*’ was, it has been argued, wrong as a matter of fact. In the light of
subsequent anthropological research, the assumption that Eastern Australia in 1788 had neither ‘settled
inhabitants’ nor ‘settled law’ cannot be sustained. Whether Eastern Australia was ‘desert and uncultivated’ in
Blackstone’s sense may be another question. There is now considerable evidence of Aboriginal techniques of
land management and conservation, including the deliberate use of fire,** but Aborigines were not in the
European sense a pastoral or farming people, if that was what was required. But unease at the insensitive
disregard for the facts of Aboriginal life, and at the way in which terms such as ‘peaceful annexation’ gloss
over the reality of the relations between European settlers and Aboriginal groups,® has been a significant
factor in recent suggestions that the question needs to be re-evaluated. There are other factors also. For
example, the classification of a country such as Australia was in 1788 as unoccupied territory (terra nullius)
might well be incorrect if that classification had to be made by the standards of modern international law.3*
But it does not follow that the position under international law in the eighteenth and early nineteenth century
was the same®" or that the international law category ‘unoccupied territory’ was synonymous with the
‘settled colony’ of the common law, or even that the acquisition of the Australian colonies is appropriately
re-classified as one by ‘conquest’. As Alfred Stephen, counsel in Murrell’s case, recognised, the actual
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process was complex, perhaps sui generis.**? Certainly the process of ‘conquest’ by attrition took much
longer than the acquisition of the territory of Australia as a matter of international law.**®

67. Legal and Moral Issues. To a considerable extent this reassessment or reevaluation of the processes of
British acquisition of Australia is an aspect of the moral and political debate over past and present relations
between Aboriginal and non-Aboriginal Australians. That debate is of great importance, quite apart from any
specifically legal consequences it may have. As a matter of present Australian law it is clear that the Crown’s
acquisition of sovereignty over Australia was an act of state unchallengeable in the courts.** The
classification of Australia as a ‘settled’ rather than a ‘conquered’ colony may also have been an act of state;
at least, it may now be a classification settled by legislative or judicial decision. Whether all the
consequences of that classification are legally beyond dispute — that is, beyond the reach of judicial
reassessment — is another question.>*> And it is another question again what the consequences would be of a
reassessment now of the status of the acquisition of Australia, and of its classification as uninhabited and
uncultivated. It is necessary to distinguish three separate issue s. The first is the acquisition of sovereignty by
the British Crown over Australia as a matter of international law (and the international consequences for the
Aboriginal inhabitants). The second is the application of British law to Australia, and the con sequences of
that application for the continued existence and enforcement of Aboriginal customary laws and traditions.
The third is the consequences of acknowledging now, as a result of an increased understanding of those laws
and traditions, that the processes of territorial acquisition and application of law involved a classification of
Australia which reflected the insensitivity shown (and perhaps aggravated the injustices caused) to the
Aboriginal peoples of Australia. A similar distinction was made by the Senate Standing Committee on
Constitutional and Legal Affairs in its report on the feasibility of an ‘Aboriginal treaty’ or Makarrata:

It may be that a better and more honest appreciation of the facts relating to Aboriginal occupation at the time of
settlement, and of the Eurocentric view taken by the occupying powers, could lead to the conclusion that sovereignty
inhered in the Aboriginal peoples at that time. However, the Committee concludes that, as a legal proposition,
sovereignty is not now vested in the Aboriginal peoples except insofar as they share in the common sovereignty of all
peoples of the Commonwealth of Australia. In particular, they are not a sovereign entity under our present law so that
they can enter into a treaty with the Commonwealth. Nevertheless, the Committee is of the view that if it is
recognised that sovereignty did inhere in the Aboriginal people in a way not comprehended by those who applied the
terra nullius doctrine at the time of occupation and settlement, then certain consequences flow which are proper to be
dealt with in a compact between the descendants of those Aboriginal peoples and other Australians.®*®

68. The Issue for the Commission. The issue for the Commission in the present Reference is the extent to
which Aboriginal customary laws and traditions should be recognised by the Australian legal system now,
nearly two hundred years after permanent European entry into Australia. The reassessment now of
Australia’s status as a settled colony would not as such bring about appropriate forms of recognition.
Whatever the position in 1788 or in 1837, it is much too late to suggest that justice to Aboriginal people
today can be achieved thro ugh attempts to*’ reconstruct or recreate the past. This is particularly the case
with respect to the recognition of Aboriginal laws and traditions, which are now in many respects different
from those the European settlers saw, but only dimly comprehended. The question is whether and how those
laws and traditions, as they now exist, should be recognised. The acknowledgment of past injustice provides
no particular answer to that question. What it may provide is a direction or a presumption, that where
recognition is possible it should occur, as an aspect of the acknowledgment of past wrongs (and perhaps as a
form of compensation to Aboriginal people thereby affected).>*® But such a presumption is hardly needed.
The case for the forms of recognition of Aboriginal customary laws and traditions recommended in this
Report is, in the Commission’s view, a clear one. What underlies those proposals, and the Commission’s
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general approach, is an acknowledgment of the present realities, and the present needs, of the Aboriginal
people of Australia.



6. The Recognition of Aboriginal Customary Laws and
Traditions Today

69. Introduction. As Chapter 5 concludes, the common law does not provide an appropriate general basis for
the incorporation or recognition of Aboriginal customary laws, or at least it has not done so so far. While the
common law rules for the recognition of custom, of communal native title, or of local laws and institutions in
territories acquired by the Crown may provide some scope for recognition, there is yet no basis in Australian
case law for such developments®*® and no good reason to predict that they will occur. Even if such
developments were to occur they would not, given the many changes in the lives of Aborigines affected, be
of general application, nor would they resolve many of the problems which now have to be faced in
recognising Aboriginal customary laws and traditions. But there are other ways in which Aboriginal
customary laws can be said to be ‘recognised’, as an examination of the ways in which Australian courts,
administrators and legislators have responded to Aboriginal customary laws will show. It may be that in an
unsystematic, indirect way Australian law does now sufficiently allow for the recognition of Aboriginal
customary laws and traditions, so that no new or more systematic form of recognition, and in particular no
special legislation for recognition is required. As was noted earlier, the general direction of Aboriginal affairs
policy began to change in the late 1960s and early 1970s, and the increased interest in these questions which
again came to be expressed® has been accompanied, at least in particular contexts and in a piecemeal way,
by measures to accommodate Aboriginal traditions and practices.*** This Chapter summarises briefly the
various ways in which Australian law can now be said to recognise Aboriginal customary laws and
traditions.

Recognition through the Courts

70. Judicial Responses. With their day-to-day experience of the difficulties and the potential for injustice
that can arise in applying the general law to traditionally oriented Aborigines, the courts have sometimes
been able to reduce the effects of non-recognition. Thus some judges, confronted with the reality of
Aboriginal adherence to different and often conflicting rules or values, have attempted to refine or mitigate
the general law’s basic non-recognition of those rules and values. This continues to occur in a variety of
ways. These include taking customary laws into account in determining sentence,** and in the application of
established defences such as provocation, duress and claim of’ right.®®® Courts have been prepared to
recognise that loss of traditional status and privilege may constitute compensable injury in road accident
cases.™ There has been one instance in which a traditional marriage was recognised for the purposes of
adoption legislation’.** Rules establishing special interrogation rules to protect some Aboriginal defendants
have also been enunciated or accepted by some courts.>*

71. Sentencing Discretions. The exercise of judicial discretions to take into account customary law in
mitigation of sentence was supported by the House of Commons Select Committee on Aborigines and by
Governor Grey in the 1830s*’ and has continued to occur. In the last decade there have been many cases,
especially in the Supreme Courts of the Northern Territory, South Australia and Western Australia, where
Aboriginal customary laws have been regarded as relevant in sentencing. These cases, and the principles
underlying them, will be discussed in Chapter 21 of this Report.

72. The Substantive Criminal Law. There have also been cases where Aboriginal customary law and
traditions have been claimed to be relevant to the determination of criminal responsibility. For example an
Aboriginal defendant may have been affronted by the disclosure of tribal secrets, or the use of certain
prohibited words. These acts, while regarded as particularly serious by many Aborigines, may be treated as
unimportant by non-Aboriginal Australians. The House of Lords held in Bedder v DPP*® that for the
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defence of provocation to be established, it was necessary both that the defendant actually lost his self-
control and that the circumstances were such that a reasonable man, with no physical or mental peculiarities
or specific cultural background, would have lost his self-control. On this basis the defendant’s cultural
background would be considered a peculiarity of the accused and irrelevant to the question of provocation.
Despite this decision, Justice Kriewaldt was prepared, in a series of Northern Territory decisions in the
1950s, to take account of the defendant’s Aboriginality in such situations.**® The courts took account, for
example, of the fact that an Aboriginal defendant had been provoked by the uttering of prohibited words, or
by the disclosure of tribal secrets.’® This approach has since been followed and extended, in Australia and
elsewhere.®®" It is likely that a similar approach would be taken in determining the reasonableness of acts
under other criminal law defences (for example duress).

73. Compensable Injury. In several cases, courts have held that loss of traditional status, which may result
from brain damage or other incapacity, could be included in assessing damages in road accident cases. In
Napaluma v Baker,* the plaintiff had begun to undertake the traditional ceremonies of the Pitjantjatjara
people and had been initiated. In assessing damages for loss of amenities resulting from the injuries, Justice
Zelling said:

... in the ordinary course of events, further secrets would be entrusted to him and he would, in our parlance, rise to
higher degrees. It is now certain that the plaintiff will not be advanced to further degrees in Aboriginal lore for two
reasons, firstly, he may not keep secret what is entrusted to him, and secondly, he has not the ability to pass on
accurately the secrets to others. Accordingly, he is left out of some ceremonies and he plays a merely minor passive
role in others and he is therefore less than a full member of the Aboriginal community. He will not play the part in
relation to reciprocal relationships with other Aborigines of his own peer group, nor will he be consulted, at least not
as much as others, in making tribal decisions. I feel that this position may worsen after his father’s death. At the
moment his father is an Aboriginal of high degree within the tribe. He looks after the plaintiff and as long as his
father is present | have no doubt that that will shield the plaintiff from much of his disabilities within tribal life. That
may well not be so, or at least be so to a less degree, when his father dies.3

Napaluma v Baker was followed in the Northern Territory case of Dixon v Davies.*** Loss of the ability to
participate in ceremonies has also been taken into account in assessing damages for assault.>® It is true that
such decisions can be regarded as only an application, in the particular circumstances of the case, of the
general principle that the plaintiffs actual loss is to be assessed in quantifying damages. They are nonetheless
a judicial recognition of the value attributed to traditional Aboriginal ways of life.

74. Traditional Marriage: A Northern Territory Decision. In an unreported decision in 1981, Chief Justice
Forster of the Northern Territory Supreme Court declined to take the view that a tribal marriage did not
count as a marriage for the purposes of an adoption. He held that the reference to ‘husband and wife jointly’
in the legislation®** included Aborigines living a traditional life who had been traditionally married according
to tribal custom and who felt bound by that custom.®*’ Other decisions on similar questions have not been
uniform. Either the court has concluded that traditional marriages could not be recognised®® or existing
common law rules (eg the presumption of marriage on cohabitation) have been manipulated to achieve a just
result.*® The general question of the recognition of traditional marriages is discussed in Part 11l of this

Report.®™

75. Interrogation Rules. It is not only at the substantive and sentencing levels that non-recognition of
Aboriginal customary laws and traditions can cause injustice. Aboriginal people, and particularly more
traditionally oriented Aborigines, are, because of language difficulties, differing concepts of time and
distance, cultural differences and other problems, at a considerable disadvantage when interrogated by
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police. In recognition of this, Justice Forster (as he then was) established certain guidelines for overcoming
these disadvantages in Anunga’s case.>”* What have come to be called the Anunga rules require:

o an interpreter to be present if the suspect is not fluent in English;

. the presence of a ‘prisoner’s friend’;

) great care in administering the caution (right to silence) and ensuring that it is understood;
) reasonable steps to obtain legal assistance if requested;

o the provision of substitute clothing and basic refreshments if needed,

) no questioning while the suspect is ill, drunk or tired.

As Justice Forster explained:

It may be thought by some that these guidelines are unduly paternal and therefore offensive to Aboriginal people. It
may be thought by others that they are unduly favourable to Aboriginal people. The truth of the matter is that they are
designed simply to remove or obviate some of the disadvantages from which Aboriginal people suffer in their
dealings with police.*"?

Similar special rules now exist in some other Australian jurisdictions and have been endorsed by the Federal
Police and by Police Departments in some States.*”® The extent to which such rules are necessary as a
recognition of the characteristics of traditionally oriented Aborigines when under police interrogation, will
be discussed in Chapter 22 of this Report.*"

Recognition through Legislation

76. Legislative Responses. In a number of respects Federal, State and Territory legislation now has the effect
of recognising aspects of Aboriginal customary laws and traditions. This is so, for example:

o in conferring land rights on the basis of traditional claims or associations;*”

o in the protection of sites which are sacred or significant as a matter of Aboriginal tradition;"®

o in making special provision to permit forms of traditional food-gathering;*’’

o in limited provisions recognising traditional Aboriginal marriages;*"®

o in recent initiatives recognising Aboriginal child care practice;*”

o in allowing a distribution of property on death which is more in accordance with Aboriginal family

and kin relationships;*°

o in establishing local courts or other machinery staffed by Aborigines, which may be more aware of
local circumstances and better able to take issues of Aboriginal tradition and custom into account.®*
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77. The Grant of Land Rights. The point has already been made that legislation conferring land on the basis
of Aboriginal tradition, or allowing traditional claims to land to be made, can be regarded as a recognition of
Aboriginal customary laws.*** The first and most important example of such legislation was the Aboriginal
Land Rights (Northern Territory) Act 1976 (Cth). The Act specifically recognises Aboriginal traditions in a
number of ways. In addition to the provisions for land grants and claims, s 71(1) provides that:

Subject to this section, an Aboriginal or a group of Aboriginals is entitled to enter upon Aboriginal land and use or
occupy that land to the extent that that entry, occupation or use is in accordance with Aboriginal tradition governing
the rights of that Aboriginal or group of Aboriginals with respect to that land ...

The Aboriginal Land Act 1978 (NT), which is complementary to the 1976 Commonwealth Act, likewise
regulates entry onto Aboriginal land through a form of recognition of traditional rights. Section 4 provides
that Aborigines entitled under Aboriginal tradition to enter or remain on Aboriginal land may do so under the
Act.*®® These Acts apply, of course, only to Aboriginal land. They do not protect customary interests or
rights of access in land which is not ‘unalienated Crown Land’ under the 1976 Act. In South Australia the
Pitjantjatjara Land Rights Act 1981 (SA) s 15 vests land in the Anangu Pitjantjatjaraku, the body corporate
of the Pitjantjatjara, in a way which in effect constitutes a recognition of traditional association with land.*
Legisgéation in a number of other States in various ways and to varying extents recognises customary land
use.

78. Sites and Sacred Sites. Before 1965 there was no legislation protecting Aboriginal sites, with the minor
exception of certain regulations in the Northern Territory. In 1965 the South Australian Government was the
first to enact such legislation, and all other States have since done s0.%* Interim Federal legislation designed
to protect areas and objects of ‘particular significance to Aborigines in accordance with Aboriginal
‘tradition’ has also been enacted.*®” Many thousands of sites have been recorded by State authorities; over
6000 by the Australian Institute of Aboriginal Studies, and over 3000 by the Heritage Commission —
although registration provides no guarantee of protection from development or interference. In addition, the
protection extended by these various Acts differs considerably, and they do not necessarily provide
protection for Aboriginal traditions as such. For example, definitions of ‘site’ or ‘relic’ that require some
‘trace ... of Aboriginal culture’®®® may well not extend to natural objects or sites which are sacred or
significant, while they may cover archaeological sites (eg kitchen middens) which have no special
significance to Aborigines now. On the other hand, such provisions may allow Aborigines to protect
traditional interests in sites in various ways.**® For example, in Onus and Frankland v Alcoa of Australia Ltd,
the High Court held that the traditional or customary law responsibilities of the plaintiffs with respect to a
particular site were a recognisable or sufficient interest to give them standing to challenge an industrial
development affecting that site.*® In response to a statement by a judge in the court below that the court
could not recognise matters of cultural significance outside the Western European or common law traditions
without legislative encouragement, Justice Murphy commented:

Australia is a nation composed of peoples deriving from a variety of cultures, which are not restricted to Western
European. Our people also adhere to a variety of religions many of which are not ‘Judeo-Christian’, and many have
no religion. ‘Western-European Judeo Christian culture’, if there is such a culture, has no privileged status in our
courts. Aboriginal culture is entitled to just as much recognition. If a cultural or religious interest founded on ‘Judeo-
Christian Western-European’ traditions is enough to establish standing, then a cultural or religious interest founded
on Aboriginal tradition is also enough.**

79. Hunting and Fishing Rights. The traditional rights of Aboriginal people to hunt and fish have received
legislative recognition, for example, in the form of reservations in pastoral leases.*** Thus s 106(2) of the
Land Act 1933 (WA) provides that the Aboriginal natives may at all times enter upon any unenclosed and
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unimproved parts of land the subject of a pastoral lease to seek their sustenance in the accustomed manner.
Section 47 of the Aboriginal Land Rights Act 1983 (NSW) makes provision for Aboriginal people, in certain
circumstances, to have access to land for the purpose of hunting and fishing. Recognition may also be
accorded by exempting Aboriginal people engaged in traditional hunting or fishing from the operation of
certain provisions of wildlife and fisheries legislation. The National Parks and Wildlife Conservation Act
1975 (Cth) s 71(1) for example empowers the Governor to make regulations on a wide range of matters, but
provides that these regulations should not in the absence of express provision, be interpreted as affecting
traditional use of land by Aborigines.** Recognition of hunting and fishing practices has also been extended
at the international level, under the Treaty between Australia and Papua New Guinea of 1978.%* These and
similar provisions in State and Federal legislation are important especially where Aboriginal people are
supplgg;enting their diet with bush foods of various kinds, in what are essentially traditional, established
ways.

80. Aboriginal Traditional Marriages. In particular cases and for particular purposes, traditional Aboriginal
marriage has been equated to ‘marriage’ under some Australian legislation. A number of Northern Territory
Acts recognise traditional marriage for certain specified purposes.*® Traditional marriage is also recognised
for the purposes of the Compensation (Commonwealth Government Employees) Act 1971 (Cth) and in
Victoria for the purposes of adoption and guardianship.’

81. Aboriginal Child Care Practices. The Northern Territory is the first Australian jurisdiction specifically
to recognise and protect Aboriginal child care practices. The Community Welfare Act 1983 (NT) s 69
provides for an Aboriginal child placement principle, in some respects similar to that in the Indian Child
Welfare Act 1978 (USA), and governing decisions with respect to Aboriginal children in need of care. A
similar provision applies in the case of adoptions of Aboriginal children in Victoria.>®

82. Traditional Distribution on Death. The Administration and Probate Act 1979 (NT) recognises
traditional Aboriginal marriage®*® and also makes provision for a ‘traditional distribution’ of property to be
ordered in appropriate cases where an Aborigine dies intestate.*®® Section 35 of the Aboriginal Affairs
Planning Authority Act 1972 (WA) also allows for a traditional distribution of the estate of a deceased
Aborigine on intestacy, although only in very limited circumstances.*™*

83. Aboriginal Courts. The second of the two specific questions in the Commission’s Terms of Reference
concerns the ways in which Aboriginal people may be empowered to apply their customary laws in the
resolution of disputes within their communities. This might take different forms, including the creation of
Aboriginal courts of various kinds. In fact there are ‘Aboriginal courts’ currently operating in Queensland
and Western Australia.

. Queensland Courts. Aboriginal courts operate on 14 ‘trust areas’ (former Aboriginal reserves)
throughout Queensland, although not always on a regular basis. These courts had their origins in the
Aboriginal Preservation and Protection Act 1939 (QId) which gave extensive powers to the Chief
Protector of Aborigines. Amendments to this Act in 1945 extended these powers to include Aboriginal
courts, police and gaols. Today the courts are staffed by Aborigines, but their jurisdiction is limited to
a range of minor offences committed within the trust areas.**?
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o Western Australian Courts. A system of Aboriginal courts operates at a number of Aboriginal
communities in the north-west of the State. These were introduced on an experimental basis under the
Aboriginal Communities Act 1979 (WA).*®

o South Australian Tribal Assessor. The Pitjantjatjara Land Rights Act 1981 (SA) provides for giving
effect to the customs and traditions of the Pitjantjatjara people in the hearing of certain disputes.
Section 35 enables a tribal assessor to be appointed . Any member of the Pitjantjatjara aggrieved by
any action of the body corporate and its members may appeal to the tribal assessor.*** In hearing the
appeal the assessor is not bound by the rules of evidence,"” and should observe and where appropriate
give effect to relevant customs and traditions.*®® The Maralinga Tjarutja Land Rights Act 1984 (SA)
contains similar provisions.*”’

Conclusion

84. Lessons from Experience. This summary gives a general indication of the extent to which, and ways in
which, Australian courts and legislatures already recognise Aboriginal customary laws and traditions. It is
true that such recognition tends to be limited and to represent a specific response to particular situations or
needs. But the range of legislative and judicial responses provides a background against which proposals for
further recognition must be considered, and it may also suggest ways in which recognition should be
extended. In this sense both the earlier attempts at forms of recognition,’® and the present range of
provisions and rules, are instructive. Few of the issues considered in this Report are new. In an area as
diverse, contentious and difficult as this, a sensible approach to reform may well be to build on the best
aspects of present practice, and to draw upon the experience and suggestions made by those who have
examined the issues over the years.

85. The Need for a Comprehensive Review. The value of this accumulated experience may be conceded, but
the fact remains that the recognition of Aboriginal customary laws by the general law has continued to be
erratic, uncoordinated and incomplete. One major reason is that recognition has occurred by way of
exceptions from a general, and continuing, rule of non-recognition. Moreover no thoroughgoing review of
the question of recognition has taken place in recent decades. The need for such a review, as required by the
Commission’s Terms of Reference, is clear. It may be that in particular legal contexts, Aboriginal customary
laws are already sufficiently recognised, or that further recognition now is undesirable in principle. But it
cannot be said that the present situation is the result of any consistent or coherent review of basic policy
issues and their application in practice. Such a review is undertaken in the remaining Parts of this Report.
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PART II:

THE RECOGNITION OF ABORIGINAL CUSTOMARY
LAWS: GENERAL PRINCIPLES

7. The Scope of the Report

Questions of Interpretation and Approach

86. The Terms of Reference: Narrow or Broad? The Terms of Reference were set out, and briefly
explained, in Chapter 1. The Commission is to examine:

whether it would be desirable to apply either in whole or in part Aboriginal customary law to Aborigines, either
generally or in particular areas or to those living in tribal conditions only and, in particular:

(a) whether, and in what manner, existing courts dealing with criminal charges against Aborigines should be
empowered to apply Aboriginal customary law and practices in the trial and punishment of Aborigines;

(b) to what extent Aboriginal communities should have the power to apply their customary law and practices in the
punishment and rehabilitation of Aborigines: and

(c) any other related matter.

It is clear that the focus of inquiry is the recognition of Aboriginal customary laws and practices. This has led
to the criticism that the Terms of Reference are ‘no wider than a bandaid’*® and that the Commission should
have been asked to concentrate on the real issues underlying law and order problems in Aboriginal
communities, in particular such matters as alcohol abuse, petrol sniffing, juvenile offenders, and more
fundamentally, lack of Aboriginal autonomy and land rights.*® The Terms of Reference do not cover the
whole range of general problems Aborigines have with the Australian legal system, this does not mean that
they leave only a restricted field for inquiry. It would be possible to regard Aboriginal customary laws as
restricted to the tradition al laws and practices followed by Aboriginal people before European contact, and
to deny that adaptive or modern forms are entitled to be called ‘customary laws’. Adopting such views would
lead to the conclusion either that Aboriginal customary laws no longer exist, or that they are such a restricted
or isolated phenomenon as not to warrant recognition. But it is also possible to take the view that Aboriginal
customary laws include modern versions or developments, that they deal with ways of life and social
ordering still followed by many traditionally oriented Aborigines today.*! Similarly, the notion of
‘recognition’ can be regarded in different ways — narrowly, as extending only to the incorporation or
enactment of particular rules (eg by way of codification), or widely, as covering a variety of methods of
recognition, reinforcement or accommodation of Aboriginal customs or traditions. In determining which
view of these questions to adopt, some assistance is given by the matters listed in the Terms of Reference as
relevant to the Commission’s inquiry. These are:

o the special interest of the Commonwealth in the welfare of the Aboriginal people of Australia;
o the need to ensure that every Aborigine enjoys basic human rights;

o the right of Aborigines to retain their racial identity and traditional lifestyle or, where they so desire, to
adopt partially or wholly a European lifestyle;

o the difficulties that have at times emerged in the application of existing criminal justice system to
members of the Aboriginal race; and
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o the need to ensure equitable, humane and fair treatment under the criminal justice system to all
members of the Australian community.**?

The breadth of these considerations strongly suggests that the Commission was intended, within the general
parameters of the ‘recognition of Aboriginal customary laws’, to consider practical measures addressing the
difficulties arising from the interaction between the general legal system and Aboriginal groups with their
own traditions and customary laws.

87. Purpose of this Part. The purpose of this Part is to consider these basic issues of definition and approach,
as well as the general arguments about the recognition of Aboriginal customary laws. As the Terms of
Reference suggest, arguments about whether Aboriginal customary laws should in principle be recognised
are of a wide-ranging character. They include, in particular, the arguments that special laws recognising
Aboriginal customary laws or traditions may be discriminatory or unequal, or that they may involve in some
cases at least a denial of other basic human rights. It is only if recognition is considered desirable in principle
that specific questions — for example, what changes in the law may be necessary to take account of
Aboriginal traditions and customary practices, and to what extent Aborigines should be empowered to apply
customary practices in maintaining law and order in their communities — arise for consideration. This
Chapter will discuss:

. the definition of ‘Aborigine’ for the purposes of the Reference (para 88-95); and
o the position of Torres Strait Islanders, and of Pacific Islanders in Australia (para 96-7): and
. the meaning of the term ‘Aboriginal customary laws’ (para 98-101).

The remaining chapters in this Part will go on to consider basic issues underlying the Reference as a whole,
that is to say:

o general arguments for and against the recognition of Aboriginal customary laws (Chapter 8);

o arguments from the notions of discrimination, equality and equal protection, and legal pluralism
(Chapter 9);

o arguments from the standpoint of basic human rights (Chapter 10).

Chapter 11 will then summarize the Commission’s general approach to the Reference and the different forms
that recognition may take and will outline the consequent scope of the Report. This leads to an examination
in detail of specific areas for recognition, in Parts I11-VII of this Report.

The Definition of ‘Aborigine’

88. Who is an Aborigine? The Terms of Reference refer to ‘the Aboriginal people of Australia’, to
‘Aborigines’, to ‘members of the Aboriginal race’, to ‘Aborigines ... living in tribal conditions’ and to
‘Aboriginal communities’. Questions of the definition of these terms, and in particular of ‘Aborigine’, arise
both generally and in relation to s 51(26) of the Constitution, which is the main source of Commonwealth
legislative power for this purpose.*”® It is possible that the ordinary definition and the constitutional
definition may diverge. In addition, alternative definitions are still in use by some State government
departments, and existing Commonwealth and State legislation contains a variety of formulations of
‘Aborigine’ or ‘Aboriginal’.***

89. Early Attempts at Definition. Early attempts at definition tended to concentrate on descent, without
referring to other elements of ‘Aboriginality’. This is not surprising, given that few (if any) persons of

412 See para 6.

413 Since 1967 the term ‘Aboriginal” does not appear in the Constitution. However the deletion of the phrase ‘other than the Aboriginal race in
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Aboriginal descent were not Aboriginal in this other sense. Problems of definition did however arise in
deciding whether descendants of unions between Aborigines and settlers were to be regarded as Aboriginal
for the purposes of various restrictive or discriminatory laws (eg disentitling Aborigines from voting or
enrolling to vote). In applying such restrictive laws it was necessary to identify who was Aboriginal, and
tests based on ‘quantum of blood’ were commonly applied.**®> The notion that Aboriginality was exclusively
a matter of descent, and that ‘preponderance of [non-Aboriginal] blood” meant that one was not Aboriginal,
became and remained influential, and were sometimes applied by courts with total disregard for context.*®
However the term ‘Aborigine’ in ordinary use has increasingly been taken to mean a person of Aboriginal
descent identifying as an Aborigine and recognised as such. Definitions based on ‘quantum of blood’ have
correspondingly been rejected as unsatisfactory, indeed discriminatory.

90. The Constitutional Question. Until recently, however, it has not been clear whether the meaning of
‘Aborigine’ for constitutional purposes was similarly wide. The problem arose as early as 1901 when
Attorney-General Denkin had to consider the meaning of ‘Aboriginal native’ for the purpose of s 127 of the
Constitution (repealed in 1967):

Section 127 of the Constitution makes a particular exception that in reckoning the numbers of the people of the
Commonwealth or a State, ‘Aboriginal natives shall not be counted’. The rule as to the construction of such
exceptions, where, as in this case, they are not remedial, is that they should be construed strictly. | am of the opinion
that half-castes are not ‘Aboriginal natives” within the meaning of this section, and should be included in reckoning
the population.**’

Section 127 was concerned with census-taking, a context requiring certainty of definition and as few
exceptions as possible.**® It was therefore an open question whether the exclusion of ‘the Aboriginal race in
any State’ from the power to make special laws for the people of any race, conferred by s 51(26) of the
Constitution, was to be interpreted in the same way. However a similar view was taken to the power as to the
prohibition though it was never directly tested in the courts. In 1961, the Solicitor-General, Sir Kenneth
Bailey, sought to define the words ‘Aboriginal race’ as then contained in s 51(26). He advised the House of
Representatives Select Committee on Voting Rights of Aboriginals that:

it has been the consistent view of this Department ... that certain persons of mixed blood properly belong to the
constitutional category of aboriginal natives. The test, metaphorically rather than scientifically stated, is whether the
aboriginal blood preponderates. Thus a half-caste. strictly so called, eg the offspring of one parent of pure aboriginal
and another of pure European descent would not answer the description of a person of ‘aboriginal race’. Persons of
the half-blood. strictly so called, ‘cannot be regarded as persons of any race’, as the then Solicitor-General Sir Robert
Garran, put it in an opinion given in 1921. But a person, for example. three of whose grandparents were full-blood
Aboriginals would I think answer the description of a person of ‘Aboriginal race’. The question therefore is basically
one of descent.***

The 1967 Referendum deleted the exclusionary provisions for Aborigines in s 51(26) and 127. and thus
significantly changed the issue of interpretation. It is one thing to interpret a reference to the ‘Aboriginal
race’ as an exclusion of power, and quite another to interpret a power to legislate for the people of any race
(including Aborigines). Yet earlier opinions continued, at least for a time, to be influential. In 1968 the then
Secretary of the Attorney-General’s Department discussed s 51(26) in the following terms:

the definition of race is a matter of law, for this purpose no working definition can extend the area of power ... | agree
with the view put by Sir Kenneth [Bailey]. I think myself that the view can confidently be held that a person who is
predominantly of Aboriginal descent is a person of the Aboriginal race for the purposes of s 51(xxvi). There may be a
case for seeking to include in the scope of legislation enacted in pursuance of s 51(xxvi) some persons who cannot be
said to be predominantly of Aboriginal descent, but ... the Constitutional problems in relation to s 51(xxvi) could be
finally determined only in the context of proposals for specific legislation and the particular circumstances to which
the legislation would apply.*®
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In 1974, the Department referred to its previous advice that, ‘in the absence of a High Court decision, no
assurance could be given that the expression “the people of any race” would include descendants in any
degree’, and advised that s 51(26) ‘would not support the application of any law, regardless of its content, to
persons in any degree descended from people of the Aboriginal race’.**

91. The Impact of a Broader Definition. By this time the Commonwealth had developed an administrative
definition of ‘Aborigines’ which was considerably broader than the old ‘preponderance of blood’ or
‘substantial descent’ tests:

It was realised very early in the development of Commonwealth involvement in Aboriginal affairs that definitions of
Aboriginality based on an interpretation of the constitution and relying on assessments of an individual’s
‘preponderance of blood’ were not satisfactory for administrative purposes. Assessments of degree of descent were
generally considered unreliable and capable of giving offence. Such definitions also failed to take sufficient account
of concepts of self-identification and community acceptance central to the rationale for Commonwealth Aboriginal
advancement programs and the remediation of Aboriginal’s state of disadvantage.*??

The current form of that definition states that:

An Aboriginal or Torres Strait Islander is a person of Aboriginal or Torres Strait Islander descent who identifies as an
Aboriginal or Torres Strait Islander and is accepted as such by the community in which he lives.*?®

Of course, the primary purpose of the definition is administrative, given its use to determine eligibility for
various entitlements or programs. For constitutional purposes, the question is a broader one: it is whether the
particular law is one ‘with respect to’ the people of any race for whom special laws are deemed necessary. It
is not a requirement for the validity of a law passed for Aboriginal people that the subjects or objects of the
law should all be ‘Aborigines’ according to some definition.*** Nonetheless whether a law meets the
description contained in s 51(26) depends in part on the identification of the ‘Aboriginal race’, or its
members as in some sense the beneficiary or object of the law. The question is whether the definition of
‘Aboriginal race’ for this purpose excludes persons who are, for example, ‘half-caste’ or who do not have
‘predominant Aboriginal blood”.**®

92. The High Court Adopts the Broader View. The High Court’s decision in Commonwealth v Tasmania*?®
makes it clear that this is not the case, and that the broader definition applies for the purpose of the
constitutional power. None of the justices (including the three dissentients) was prepared to hold that
Tasmanian Aborigines are not members of the ‘Aboriginal race’ for the purposes of s 51(26). Those who
addressed the question made it clear that those people are Aborigines for this purpose.“?” In particular Justice
Brennan stated that:

Though the biological element is ... an essential element of membership of a race, it does not ordinarily exhaust the
characteristics of a racial group. Physical similarities, and a common history, a common religion or spiritual beliefs
and a common culture are factors that tend to create a sense of identity among members of a race and to which others
have regard in identifying people as members of a race. As the people of a group identify themselves and are
identified by others as a race by reference to their common history, religion, spiritual beliefs or culture as well as by
reference to their biological origins and physical similarities, an indication is given of the scope and purpose of the
power granted by para (xxvi). The kinds of benefits that laws might properly confer upon people as members of a
race are benefits which tend to protect or foster their common intangible heritage or their common sense of identity.
Their genetic inheritance is fixed at birth; the historic, religious, spiritual and cultural heritage are acquired and are
susceptible to influences for which a law may provide. The advancement of the people of any race in any of these
aspects of their group life falls within the power.*?

Similarly Justice Deane said:

It is unnecessary, for the purposes of the present case, to consider the meaning to be given to the phrase ‘people of
any race’ in s 51(xxvi). Plainly, the words have a wide and non-technical meaning ... The phrase is, in my view,
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apposite to refer to all Australian Aboriginals collectively. Any doubt, which might otherwise exist in that regard, is
removed by reference to the wording of para(xxvi) in its original form. The phrase is also apposite to refer to any
identifiable racial sub-group among Australian Aboriginals. By ‘Australian Aboriginal’ I mean, in accordance with
what | understand to be the conventional meaning of that term, a person of Aboriginal descent, albeit mixed, who
identifies himself as such and who is recognised by the Aboriginal community as Aboriginal.*?®

It seems clear, therefore, that the broader ‘administrative’ definition does not diverge from the scope of
constitutional power under s 51(26).**°

93. State Definitions. At State level, the definition of ‘Aboriginal’ has varied quite considerably in the
past.”! In recent years most States have moved to a definition in terms of descent, although there is still a
good deal of variation even within the legislation of a single State.*** Some State Acts have adopted the
Department of Aboriginal Affairs working definition involving descent, self-identification and community
acceptance.*®

94. Practice under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). Section 3(1)(g) of the
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) defines an ‘Aboriginal’ as a person who is ‘a
member of the Aboriginal race of Australia’. There is no attempt to define the expression ‘Aboriginal
race’.*** The Aboriginal Land Commissioner, Justice Toohey, discussed this section in his Report on the
Finniss River Land Claim:

the definition of the Act is ‘genetic rather than social’ ... The dictionary definitions are framed in such a way that
people having mixed racial origins are not excluded from a race with which they are genetically linked. Despite
submissions made to the contrary there is nothing in the Act to compel the view that a person who is descended from
both Aboriginal and non-Aboriginal ancestors cannot be considered an Aboriginal. References to Aboriginal tradition
and sacred sites and the elements of traditional Aboriginal ownership do not operate to narrow the scope of the
definition. They are directed at the beliefs, roles and responsibilities of Aboriginal people, not at who is an
Aboriginal. Membership of a race is something which is determined at birth and cannot, in a sense, be relinquished,
nor can it be entered into by someone lacking the necessary racial origin. It is unnecessary and unwise to lay down
rigid criteria in advance. As situations arise in which the Aboriginality of claimants is put in issue, those situations
can be looked at. In saying this | adopt the comments of Mr Justice Woodward in his Second Report on Land Rights.

Differences between Aborigines should be allowed for, but any artificial barriers, in particular those based on degrees
of Aboriginal blood, must be avoided (para 62). This is not to say that persons whose predecessors were
predominantly non-Aboriginal will necessarily qualify as Aboriginals within the Act.**®

Although this passage does not refer to the elements of community identification or self-identification in the
working definition, the experience under the 1976 Act is significant in its acceptance of a broad definition of
‘Aborigine’, and in showing how that definition has been applied in practice in a closely related context.

95. The Commission’s View. Experience under Commonwealth and State legislation suggests that it is not
necessary to spell out a detailed definition of who is an Aborigine, and that there are distinct advantages in
leaving the application of the definition to be worked out, so far as is necessary, on a case by case basis.**
Constitutionally this presents no difficulties, as the High Court’s decision is Commonwealth v Tasmania
show.**” On the other hand, it has sometimes been suggested that a special and more restrictive definition of
‘traditional Aborigine’ should be adopted for the purposes of this Report and its implementation.**® There are
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several reasons why such a special definition is both unnecessary and undesirable. Restrictive definitions of
this kind have not been adopted in other related contexts.**® Experience so far does not suggest a need for
more stringent definitions.**® The application of the Commission’s recommendations in appropriate cases is
to be achieved by the substantive requirements of the provision in question, and by related evidentiary
requirements. Indeed, there may be cases where it is appropriate that provisions for the recognition of
Aboriginal customary laws should apply to persons who are not Aborigines. These questions have to
considered on their merits, and cannot be resolved through the adoption of any more-or-less restrictive
definition of ‘traditional Aborigine’.

The Position of Torres Strait Islanders and South Sea Islanders

96. Torres Strait Islanders. The indigenous peoples of Australia include both Aborigines and Torres Strait
Islanders, though the history of the two groups is very different.*! In general it appears that Torres Strait
Islander practices and customs are different from those even of North Queensland Aborigines, and more
adaptable to the general law. Torres Strait Islanders are strictly monogamous, mostly church-married.** The
most significant area of Islander ‘customary’ practice noted in the Field Report was that of adoption,
especially of extra-marital children, by grandparents or other members of the extended family.** In recent
years it appears that the practice has been followed of taking steps, after a year’s trial, to formalise such
adoptions under the general law.*** Torres Strait Islanders are not included in its Terms of Reference, which
clearly refer to Aborigines only. The need for separate consideration of Torres Strait Islanders is supported
by the acknowledged differences between the two groups, especially in the field of customary laws, and by
the difficulty of dealing with disparate groups in the same Report. It is also consistent with most legislative
and administrative practice. For example, the Racial Discrimination Act 1975 (Cth) s 3(1) defines an
Aborigine as ‘a descendant of an indigenous inhabitant of Australia but does not include a Torres Strait
Islander’ — the latter being defined separately. In September 1971 the definition of ‘Aboriginal’ adopted by
the Department of Aboriginal Affairs read:

An Aboriginal is a person of Aboriginal descent who claims to be an Aboriginal and is accepted as such by the
Community with which he is associated.

Following representations from Torres Strait Islanders in 1972, the definition was amended to read:

An ‘Aboriginal’ or ‘Torres Strait Islander’ is a person of Aboriginal or Islander descent who identifies as an
Aboriginal or Islander and is accepted as such by the Community with which he is associated.**®

However, difficulties could arise from the exclusion of Torres Strait Islanders from the scope of this Report
for all purposes. Irrespective of their differences, the fact remains that Islanders, are indigenous inhabitants
of parts of Australia, who, like Aborigines, have been greatly affected by European settlement. In other
respects too the Reference is relevant to both groups. Questions of local ‘community justice’ mechanisms are
equally relevant, since both groups face difficulties in the maintenance of order in isolated communities.
Other shared problems include the need for community development and for a measure of self-government.
The Terms of Reference are directed at the recognition of Aboriginal customary laws, rather than the distinct

B. communicates predominately in the local Aboriginal language,
C. has been initiated into the sacred traditional rites,
D. has direct patrilineal or matrilineal descent from an Aborigine,
E. accepts the system of customary law operating in that community as applicable to him,
F. considers himself and is considered by others in that community as a Traditional Aborigine.
Unless all the above six criteria are met, the person in question should not be considered a Traditional Aborigine and application of
Aboriginal Customary Law would not be permitted.
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traditions of Torres Strait Islander societies. To the extent that Torres Strait Islanders seek legal or
administrative changes to deal with their special problems, these will have to be the subject of separate
investigation. However the difficulties referred to above demonstrate that no clear-cut distinction can be
drawn for all purposes between Aborigines and Torres Strait Islanders. In the course of its inquiry the
Commission has been made aware of some of the problems shared by Aborigines and Torres Strait Islanders.
Some of the proposals in this Report can appropriately apply to both groups to deal with these shared
problems, for example, in the areas of local justice mechanisms**® and hunting and fishing rights.**” In Part
VIl of this Report the Commission recommends that a process of consultation take place with
representatives of Aboriginal communities who would be affected by the proposals in this Report. Given the
relevance of some at least of these recommendations to Torres Strait Islanders, they should also be part of
this process of consultation, with a view to the possible extension of specific recommendations to their own
situation.

97. South Sea Islanders. The Commission did receive submissions that South Sea Islanders should be
included with the scope of the Report.**® But the Commission’s Terms of Reference do not allow for any
such extension. In 1975, after an inter-departmental investigation,** it was decided that South Sea Islanders
should not be equated with the indigenous peoples of Australia for Commonwealth purposes. A further
variation of the Commonwealth’s administrative definition, to clarify the distinction between Torres Strait
Islanders and South Sea Islanders and to simplify the provision of documentary evidence of Aboriginality
from Aboriginal communities, was accordingly introduced in November 1975.*° South Sea Islanders do
have special needs in the light of their own history. The Interdepartmental Committee on South Sea Islanders
in Australia found that after 80 years in Australia, the 3000-3500 Islanders were a disadvantaged minority:

Their socio-economic status and conditions have generally been below those of the white community, thus giving the
group the appearance of being a deprived coloured minority. The Committee feels that it has accumulated sufficient
evidence that Islanders suffer some disadvantages ... Islanders in general are not fully aware of existing community
programs and benefits and ... a systematic effort should be made to ensure that such programs ... are brought directly
to the attention of, and are utilised by, eligible Islanders. Islanders are dispersed in small communities in a semi-rural
environment where there is little incentive for change ... They lack the financial resources and organisational skills
necessary to overcome the problems of dispersion and to develop programs of self help ...**

However the Committee concluded that this did not establish a case for equating South Sea Islanders with
the indigenous peoples of Australia.”? In the light of this conclusion, the Commission’s view is that the
Terms of Reference do not extend to South Sea Islanders.

The Definition of Aboriginal Customary Laws

98. A Composite Phrase. The phrase ‘recognition of customary laws’ is a highly ambiguous one. This is true
both of the term ‘recognition’ and, more obviously, of the term ‘Aboriginal customary laws’. With the
composite phrase, ‘recognition of Aboriginal customary laws’, the ambiguities are multiplied. There are
different ways in which a law or system of laws or values might be ‘recognised’.**® At a basic level, to say
that Australian law should ‘recognise’ Aboriginal customary laws is to say that it should acknowledge their
reality and existence, that it should take account of them as a phenomenon.** This sense of ‘recognition’,
though not a specifically legal one, is primary: without this level of ‘recognition’, which implies at least
some understanding or comprehension, questions of legal recognition cannot arise. The early Australian
experience demonstrates this clearly. Despite the willingness of particular administrators or judges to take
account of Aboriginal traditions and customary laws, the prevailing attitude was one of total non-recognition,
accompanied in most cases by blank incomprehension.”*® In the changed circumstances of today, the
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question at this primary level must be: what it is that is being recognized, and what are the implications of
that recognition? These questions are not confined to recognition of Aboriginal customary laws. According
to a recent study of the ‘law and custom’ of the Tswana, what is identified as customary law may be ‘a
loosely constructed repertoire rather than an internally consistent code’.*® This was written of a society with
an elaborate and much studied body of rules, and with developed formal institutions for resolving disputes.
Aboriginal societies are, in a number of respects, very different: is it possible to say that they have a body of
laws in any accepted sense?

99. Characteristics of Aboriginal Customary Laws. There are, as we have seen, no systematic accounts of
‘Aboriginal customary laws’ as such. There are no manuals or handbooks similar to those found in other
countries, in particular in Africa. There is no code of customary law such as the Natal Code of Native Law.
But there is a large body of material on Aboriginal traditions and ways of life, including detailed studies of
kinship, religion, and family structures.*’ Whether this can be regarded as ‘Aboriginal customary law’ may
be thought a rather arid definitional question, and it is one to which lawyers and anthropologists, in Australia
and elsewhere, have tended to give different answers.*® But it is necessary to distinguish clearly two
separate questions: first, what are the shared norms, rules, values or institutions accepted by particular
Aboriginal groups; second, whether some or all of that body of shared norms, rules, values or institutions can
properly be regarded as ‘Aboriginal customary laws’. As to the former question there is substantial
agreement in principle, although there is disagreement on some questions, and more is known about some
groups than others.”® For example, there have been disagreements, or at least differences in emphasis,
among anthropologists as to the existence of persons with instituted authority to resolve disputes. Elkin and
Hoebel emphasised the role of tribal elders or headmen.**® Meggitt acknowledged the existence of explicit
social rules among the Warlpiri, but in his view there did not appear to be any ‘group of elders’ who
exercised power:

In short, the community had no recognised political leaders, no formal hierarchy of government. People’s behaviour

in joint activities was initiated and guided largely by their own acknowledgment and acceptance of established
461

norms.

Hiatt said of the Gidjingali:

There was no institution to deal with such disputes, but there was a community of people with a set of common
values and a system of formally defined rights and obligations.*®?

Although writers may disagree on particular issues, all agree that there existed, in traditional Aboriginal
societies, a body of rules, values and traditions, more or less clearly defined, which were accepted as
establishing standards or procedures to be followed and upheld.*®® Furthermore, these rules, values and
traditions continue to exist, in various forms, today.***

100. Attempts at Definition. The classification of this body of rules, values and traditions as ‘law’ has,
however, caused divisions of opinion, especially for lawyers in the positivist tradition of jurisprudence, and
for anthropologists adopting definitions of ‘law’ from that tradition. The difficulty is greater because most
systems of indigenous customary laws include customs or principles which may appear to observers to be
more like rules of etiquette or religious beliefs, as well as other more obviously ‘legal’ rules and procedures
Yet these may all be treated by their adherents as indistinguishably ‘law’. The point has been made about
very different indigenous cultures and traditions. Comaroff and Roberts point out that:
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The stated rules found in Tswana communities, known collectively as mekgwa le melao ya Setswana, constitute an
undifferentiated repertoire, ranging from standards of polite behaviour to rules whose breach is taken extremely
seriously ... [T]he norms that are relevant to the dispute-settlement process are never distinguished or segregated.
Mekgwa le melao thus do not constitute a specialised corpus juris ...*°

Similarly, Elizabeth Eggleston, writing of the Australian Aborigines, commented that:

Law and religion were intimately bound up in Aboriginal society ... and any attempt to identify certain segments of
Aboriginal life as ‘legal’ involves the imposition of alien categories of thought on the tribal society. Some modern
Aborigines have made comparisons between their law and the Australian legal system on the basis of common
notions of rules and sanctions for their breach but they have also interpreted the word ‘law’ to mean ‘way of life’ and
‘religion’ ... This is not to deny that there was a system of ‘law’ in traditional Aboriginal society. | am using a
functional definition of ‘law': one which places primary emphasis on law as a means of social control ... The use of
the word ‘law’ to describe measures of social control in Aboriginal society is justified ... by the belief that every
society must have means for settling disputes, and must have law in this sense, no matter how difficult it might be to
identify binding rules or institutions corresponding to the legal system in our own society.*6®

It is significant that in Milirrpum v Nabalco Pty Ltd Justice Blackburn had no difficulty in treating the
institutions and traditions of the Aboriginal plaintiffs as a system of law. It had been argued by the Solicitor-
General that there must be a definable community, and also some recognised sovereignty giving the law a
capacity to be enforced, before a system could be recognised as a system of law. Justice Blackburn
disagreed:

Implicit in much of the Solicitor-General’s argument ... was ... an Austinian definition of law as the command of a
sovereign. At any rate, he contended, there must be the outward forms of machinery for enforcement before a rule
can be described as a law. He did not deny the deep religious sanctions which underlay the customs and practices of
the aboriginals: indeed, he stressed them, and contended that such sanctions as there were religious ... The inadequacy
of the Austinian analysis of the nature of law is well known ... The argument amounted to saying that in a system
where people merely behave in certain predictable or patterned ways, apparently without the inclination to behave
otherwise, and with no recognizable section of the community design ed for the repression of anti-social behaviour,
or the application of compulsion to ensure adherence to the pattern, or the determination of disputes, there is no
recognizable law. Where, it was asked, was there any indication of authority over all the clans, and where, beyond the
influence of the elders, was the authority within each clan? Feuds were admitted to be common: did not this show that
law was absent? None of these objections is in my opinion convincing ... The specialization of the functions
performed by the officers of an advanced society is no proof that the same functions are not performed in primitive
societies, though by less specially responsible officers. Law may be more effective in some fields to reduce conflict
than in others, as evidently it is more effective among the plaintiff clans in the field of land relationships than in some
other fiel4de§ ... [T]he same is patently true of our system of law. Not every rule of law in an advanced society has its
sanction.

Increasingly there is agreement on the need to emphasise the procedural aspects of traditional or customary
law systems, and to avoid assuming that the supposed characteristics of ‘advanced’ legal systems are
necessarily shared by other systems,*® or that institutions, procedures or rules which appear comparable
have similar consequences or functions:

Aborigines may talk about [spears or other presents given in response to a ‘wrong'] as ‘fines’ (eg, as in the case at
Oenpelli where someone other than one’s mother-in-law’s brother cuts one’s hair, and the latter then claims
payment). It would be wrong to go from the use of the term ‘fine’ to argue that the principles underlying its use by
Aborigines are closely analogous to those underlying its use by non-Aborigines. They are not.*®°

101. The Need for a Broad Approach. It is clear that narrow legalistic definitions of Aboriginal customary
laws will misrepresent the reality. Distinctively Aboriginal customs and traditions continue to exist: it is
these to which the Commission is directed by the Terms of Reference as ‘Aboriginal customary laws’. Their
characteristics, and their importance for Aboriginal people, can be acknowledged and recognised without
resorting to a precise definition, in the same way as Justice Blackburn in Milirrpum’s case rejected the
confines of an all-purpose legal definition of customary law:
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I do not believe that there is utility in attempting to provide a definition of law which will be valid for all purposes
and answer all questions. If a definition of law must be produced, I prefer ‘a system of rules of conduct which is felt
as obligatory upon them by the members of a definable group of people’ to ‘the command of a sovereign’, but I do
not think that the solution to this problem is to be found in postulating a meaning for the word ‘law’. I prefer a more
pragmatic approach ... What is shown by the evidence is, in my opinion, that the system of law was recognized as
obligatory upon them by the members of a community which, in principle, is definable, in that it is the community of
aboriginals which made ritual and economic use of the subject land. In my opinion it does not matter that the precise
edges, as it were, of this community were left in a penumbra of partial obscurity.*”

Exactly how Aboriginal customary laws are to be defined will depend on the form of recognition adopted:
the various forms of recognition will be discussed in more detail in Chapter 11.*’* But it is clear that
definitional questions should not be allowed to obscure the basic issues of remedies and recognition. It will
usually be sufficient to identify Aboriginal customary laws in general terms, where these are recognised for
particular purposes. This has been the practice both in Australia and elsewhere,*”? and it has not led to special
difficulties of application. In some contexts (eg customary law ‘offences’ under by-laws) more specific
provisions may be necessary, but these issues only arise in those contexts, and only once it is determined that
recognition is, in principle, desirable.*”
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8. Aboriginal Customary Laws: Recognition?
Introduction

102. Assessing the Different Arguments about Recognition. A wide variety of particular arguments have
been made for and against the recognition of Aboriginal customary laws. Most of these arguments are not
new: they have been debated in one form or another since settlement. This Chapter sets out the main
arguments made to the Commission, in submissions, at public hearings and in other ways. Specific
arguments about equality, non-discrimination and other basic human rights are addressed in the two
subsequent chapters. As far as possible the general arguments are presented in this Chapter through direct
quotation, especially of submissions, since they provide a vivid account of the issues. However in the
Commission’s view, the arguments are of differing value and cogency. The recognition of Aboriginal
customary laws may take a variety of forms.*”* The strength of the arguments depends to a considerable
extent on the particular form of ‘recognition” which is proposed. Criticisms of recognition, for example, may
be valid for one form of recognition but not for others.*” This needs to be taken into account in assessing the
arguments for, and against, the recognition of Aboriginal customary laws.

Arguments for the Recognition of Aboriginal Customary Laws

103. Aboriginal Customary Laws as a Continuing Aspect of Traditional Culture and Belief. A basic
precondition for the recognition of Aboriginal customary laws is the simple assertion that it exists as a real
force, influencing or controlling the acts and lives of those Aborigines for whom it is ‘part of the substance
of daily life.*”® The reality and relevance of customary laws as a guiding force for many Aborigines became
increasingly apparent during the public hearings and during the field trips.*’” The strength of this influence in
the case of traditionally-oriented Aborigines was attested by a Baptist Minister who discussed the
Commission’s proposals with older Warlpiri and Alyawarra men at Warrabri.

I found a tremendous depth of feeling in all discussions relating to their traditional law. It is so patently clear that
traditional law is much more than simply matters of crime and punishment. The term ‘law’ is quite inadequate in fact,
and does not accurately translate the various language terms used. Rather it is a religion — a way of life completely
governed by a system of beliefs ... The Dreaming is the ever-present unseen ground of being — of existence — which
appears symbolically and becomes operative sacramentally in ritual.

The Dreaming is the Law — almost a personification. Behaviour and misbehaviour flow logically from the
Dreaming, for Dreaming is a unitary principle involving determinism. It is the road that the individual must follow
from birth to death, and from it the re is no escape. The men to whom | spoke found it very difficult to correlate
particular aspects of their law to the ‘European’ law, for the reason I have tried to give above — that their law is an
extremely complex whole, and it is not possible to extract one piece without affecting the rest of the structure.*’®

This ‘tremendous depth of feeling’ exists for women of the same groups:

law [should] be seen as encompassing far more than the legal institutions which are the visible representations of the
new law in Aboriginal communities. Law ... has to do with peace maintaining strategies, resolution of conflict
mechanisms and the ability to enter into and sustain correct relationships with one’s kin and the country of one’s
ancestors. In all these areas of law women are important.*”®

This applies also, the Commission has been told, in other areas of Australia:

There can be no doubt that all persons at Port Keats believe that recognition by Australian authorities should be given
to the customary law of their region. All persons | spoke to on this point proffered their views unhesitatingly: there is
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a real need for a full and practical recognition of Aboriginal customary law. The principal reason for this is that
customary law is that law which the Port Keats people recognise as binding upon them and to which they owe their
prime allegiance. In considerations of personal duties and obligations a Port Keats Aborigine reflects upon what is
binding upon him first in his tribal law context before he considers formal Australian law (if he considers Australian
law at all) ... If practical recognition of customary law is accorded to the people at Port Keats it will conform with the
people’s self appraisal of what legal system binds them in their social and ceremonial conduct. Nor does the matter
stop there: a cogent reason for the need for full recognition of customary law in the Port Keats region is that it will
facilitate black and white Australians’ relations in the area. A hidden and quiet resentment is held by a significant
number of people with the present formal Australian law as seen to operate at Port Keats (and where applicable, in
Darwin). Australian law is seen as arrogant, ignorant and inept in its approach to Port Keats Aborigines: arrogant in
that it does not recognise the binding nature of customary law and asserts itself as the sole law applicable to the Port
Keats region; ignorant in that it does not take into account Aboriginal realities, Aboriginal offences, Aboriginal
approaches to things legal; inept in that Australian law proceeds in a social vacuum — stipulations, rules and
principles are operative at one level whilst tribal behaviour proceeds at another irrespective of the contents of that
law. The universalist pretensions of Australian law are a little absurd in the context of the Port Keats region. With
recognition given to their customary law by Australian authorities, the people would see this as a real attempt to
communicate with and have respect for Aborigine values.*®

In the words of a senior Aboriginal community worker with a State Department of Community Welfare:

Aboriginal Customary Law which is still recognised and practised in traditional areas today is the same law which
has been handed down from generation to generation and it must be recognised and respected by the Law Reform
Commission.*&

104. Adverse Consequences of Non-Recognition. The existence and strength of Aboriginal customary laws
need not, of itself, require specific legal recognition.*® One question is whether non-recognition has adverse
consequences for those following Aboriginal customary laws. Implicit in many of the claims for recognition
based on the reality of Aboriginal customary laws is the assertion that its non-recognition has been harmful,
and that these harmful consequences can be avoided or alleviated through some form of recognition. In some
specific ways the harmful effects of non-recognition are clear. Traditionally oriented Aborigines continue, in
very many cases, to marry in accordance with their traditional law rather than under the general law. Except
in the Northern Territory, these traditional marriages are not recognised for almost any purposes. The parties
may encounter difficulties with the general law, because their children are illegitimate, or because they
cannot adopt children, or in claiming compensation for accidents or social security benefits to which wives
or widows are entitled, and so on.*”®® In other contexts, similar difficulties may exist. Actions required by
Aboriginal customary laws may be prohibited, and punished, by the general law. Or an Aborigine may be
dealt with within his own group for acts contrary to customary laws, and then be subject to a form of ‘double
jeopardy’ through additional punishment under the general law.***

105. Impact of Non-Recognition on Traditional Authority. It is, however, often argued that the non-
recognition of Aboriginal customary law by the general law has had harmful effects extending far beyond
specific problems such as these. A Sub-committee of the Queensland Law Society commented that there are:

very few areas or communities in Queensland where the effects of European settlement have been less than
devastating on Aboriginal Customary Law and culture.*®

The non-recognition of customary laws in Australia has contributed to the undermining of authority in many
Aboriginal communities:

If the immediate consequences of the interaction between Aboriginals and European law is confusion, the long-term
effect has been the erosion of traditional culture and tribal authority. The authority of the community in general, and
of the elders in particular, is challenged whenever an individual is punished for doing something which he has never
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been told is wrong. Their power is eroded whenever offences committed within the community are tried and punished
by someone else and a strange punishment is imposed. Similarly knowledge of the ultimate ‘superiority’ of European
law is a further challenge to the power of the elders ... In our view the basic problems can be attacked only if an
attempt is made to restore and maintain the traditional authority of tribal Aboriginals so that, to the maximum extent
possible, European law is applied in tribal areas only at the request of the tribal community.*%

If such views are accepted, the question becomes, not whether Aboriginal customary laws should be
recognised, but what form of recognition is most likely to give appropriate support to Aboriginal
communities in maintaining order.

106. Aboriginal Support for Recognition. An essential pre-requisite of proposals for the recognition of
Aboriginal customary law is that they are supported by those Aborigines to whom they will apply. The
process of consultation in this Reference, both with men and women in Aboriginal communities and with
Aboriginal organisations, was described in Chapter 2. Although there are great difficulties in consulting with
Aboriginal communities, especially in remoter areas, difficulties which are greatly magnified when the
consultation has to occur on an Australia-wide basis, it was possible to overcome these to some degree. The
Commission found consistent support among Aboriginal communities, and Aboriginal people generally, for
the basic idea of recognition of Aboriginal customary laws. There was, understandably, great caution about
particular ways by which this recognition would occur. Many were concerned that ‘recognition’ might
involve the loss of Aboriginal control over their law,*®” and thus further deprivation. There was concern that
secret aspects of Aboriginal laws would have to be revealed, or that outsiders would seek to change these
laws.”®® But recognition, in the sense of greater support for Aboriginal law and better contact and
communication between the two systems, was strongly supported:

The Law Reform Commission needs to see some Aboriginal laws written into the non-Aboriginal law to be able to
deal with these problems in a fair way to both sides.*®

The National Aboriginal Conference commented that:

One particular area that requires a great deal of attention is the integration of traditional law and western law.**°

The support of Aborigines themselves for the concept of recognition is only a beginning. Major questions of
implementation remain. But this support is the essential foundation for recognition in any form, as well as a
vital argument in itself for appropriate forms of recognition.**

107. Australian Government Policy Towards Aborigines. Towards Aborigines. Federal Government policy
towards Aborigines, which is based on the notion of self-management or self-determination, has already
been referred t0.* This policy is reflected in the Commission’s Terms of Reference, which refer among
other things, to:

the right of Aborigines to retain their racial identity and traditional life-style or, where they so desire, to adopt
partially or wholly a European life-style.

To the extent that the exercise of the right to retain their racial identity and traditional lifestyle is prevented
or impeded by the law’s failure to recognise Aboriginal customary laws, or is accompanied by unnecessary
legal disabilities or disadvantages, that is itself a reason for recommending recognition. As Professor WEH
Stanner pointed out in 1977:
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No culture is self-sustaining: the ‘custom’ or ‘way of life’ depends on the observance of jural rules and moral
evaluations under sanctions. In undertaking to let Aborigines who choose to ‘to retain racial identity and traditional
life-style’ the Government has undertaken to meet the necessary conditions of their doing s0.%*

An acknowledgement of this view was given by the Commonwealth Minister for Aboriginal Affairs, the Hon
C Holding MHR in the House of Representatives on 8 December 1983. He commented that:

Aboriginal people have always had different concepts of guilt and innocence, crime and punishment. They have often
settled disputes by consensus, recognising that there can be collective responsibility for misdemeanour. However, it is
only recently, through such bodies as the Australian Law Reform Commission, that we have been prepared to see the
value of Aboriginal attitudes towards the exercise of authority and responsibility. As legislators, we, especially, can
learn much that can guide us to better laws, to a better view of the law, in these Aboriginal perceptions ... We must
also49rlow reassess many of our attitudes towards Aboriginal customary laws reflecting all aspects of Aboriginal
life.

108.The Maintenance of Order. One basis for recognition is the claim that Aboriginal customary laws can
be seen to work, while existing non-Aboriginal law and order mechanisms have not been particularly
effective in maintaining law and order in Aboriginal communities. According to Clifford:

our Western systems ... have proved as socially ineffective as they have proved technically sophisticated. If we now
wished to get nearer to the desirable balance between law and order and human rights, we need to develop customs
and practices in ways previously neglected ... When we think of Aboriginal customary law, therefore, we are not
graciously recognising an inferior species of social control, but looking at a source of inspiration for the invigoration
and improvement of the law of the land generally. Aboriginal problems with the criminal justice system are,
therefore, opportunities for Australian initiatives and development in the prevention of crime and the improvement of
criminal justice.*%®

Thus there is support for the reinforcement of traditional authority within Aboriginal communities to assist in
the maintenance of order:

The traditional Aboriginal punishment system is more effective in the case of the traditionally oriented Aboriginal
person because the punishments are couched in terms of traditional values and are therefore both relevant and of
impact. Punishments that are not based on the prevailing value system are either ineffective because they are
meaningless and are therefore not felt as punishment, or, they can be destructive and repressive because they are so
out of tune with prevailing values that they are considered barbaric and inhumane. This is a common reaction from
non-gﬁboriginal persons when they hear of acts of traditional Aboriginal law enforcement. The reverse is equally
true.

One view is that this support for traditional authority should be as wide-ranging as possible:

In my view either the conclusion should be reached that there is no scope in present day Australian society for the
application of Aboriginal customary law (except possibly in relation to sentence) or the other step should be taken of
providing, in certain circumstances, for Aboriginal customary law to be the law to be applied in the trial and
punishment of particular offenders ... Where ... land belongs to a Land Rights group upon the basis of traditional
ownership it is in my view appropriate for Aboriginal customary law to be applied within that area. It would be
applied by the elders of the tribe who traditionally control that area ... [I]n my view the scope [of tribal jurisdiction]
should be as wide as possible ... On the one hand, to give these powers to the traditional owners and, on the other
hand, 4t§g take them away in the more significant and important cases is in effect to achieve nothing of practical
value.

In contrast, others suggested that it would be possible to entrust only ‘small local trouble’ to Aboriginal law,
with the general law dealing with the more serious or important cases.*® Many intermediate positions were
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suggested. But a common theme was the need to assist and support Aborigines in maintaining order in their
communities, even though there was no agreement on how this could best be done.

109. Compensation for Aborigines. It is quite often argued that special measures should be taken by way of
compensation to Aboriginal people for past wrongs.“*® There can be no doubt of the reality of these wrongs.
A House of Commons Select Committee pointed out in 1837 that:

It might be presumed that the native inhabitants of any land have an incontrovertible right to their own soil: a plain
and sacred right, which seems not to have been understood. Europeans have entered their borders uninvited, and
when there, have not only acted as if they were undoubted lords of the soil, but have punished the natives as
aggressors if they evinced a disposition to live in their own country ... If they have been found upon their own
property they have been treated as thieves and robbers. They are driven back into the interior as if they were dogs and
kangeroos.>

But the compensation argument is difficult to apply in the present context. The relationship between the
European settlement of Australian and its impact on Aboriginal peoples, and the present position of
Aboriginal people, was discussed in Chapter 5. It is one thing to argue that the initial non-recognition of
Aboriginal customary laws was shortsighted or wrong, and another to claim that recognition of Aboriginal
customary laws is an appropriate form of restitution or compensation now. Apart from the question of the
identity of the groups to and by whom ‘compensation’ is due, there is the difficulty that the form of
compensation will not be of the same kind as what was lost. If recognition is to be extended to Aboriginal
customary laws, this can now only be done by legislative action.”™ The justification for such legislation can
only be determined by taking into account the needs and wishes of Aboriginal Australians now. The
compensation argument is a more direct one in the context of traditional land rights, where the grant of land
has been described as ‘the doing of simple justice to a people who have been deprived of their land without
their consent and without compensation’.** Its importance for the recognition of Aboriginal customary laws
is less direct.®®® However, recognition as a form of redress for past wrongs may have real symbolic value:

I believe that formal recognition of the acceptance of customary law will have effects, viz:
(1) Aboriginals will be shown that customary law is recognised and respected by the wider community

(2) those non-Aboriginals assisting Aboriginal communities will know that traditional law is of importance and has
been recognised as such by the Australian Government. There will therefore be less chance of it being ignored in the
day-to-day administration of communities.®®*

110. The Injustice of Non-Recognition. Where Aboriginal customary laws retain their traditional values and
functions there is a strong argument for their recognition within the Australian legal system:

[S]Jome Aboriginal laws are based on great wisdom and a deep understanding of human nature. We regard it as
necessary, that the existence of such laws should be brought into consideration when tribal Aboriginal people stand
on trial in Australian courts.*®

Failure to acknowledge the existence of such laws can produce injustice:

It is obviously wrong that a person should be punished when he not only did not know that the alleged offence was an
offence against the law, but positively thought that he was obliged or entitled to carry out the act for which he is
charged.>®

There is general agreement that certain forms of non-recognition are unjust. To fail to acknowledge, for
example, the legitimacy of (and the need for protection of the parties to) a traditional marriage has been
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variously described as ‘absurd’,®®’ ‘offensive’®® and ‘plainly unjust’,’® although exactly what form that

acknowledgement should take, given the differences between traditional marriage and Marriage Act
marriage, is another question.

507 « »508

111. The Need for Consistency and Clarification of the Law. The strength of the arguments for recognition
of Aboriginal customary laws has been reflected in the efforts of judges, magistrates and other law-
enforcement authorities in a number of cases to take account of Aboriginal customary laws even without
legislative support. This practice has been common in sentencing, but has occurred in other areas, including
the admissibility of evidence, court practice and procedure, the exercise of prosecutorial discretion, and the
recognition of traditional marriages for particular purposes.®'® This form of case-by-case development allows
for local or particular difficulties to be taken into account, and for a necessary measure of flexibility. It deals
with particular cases rather than abstract propositions, in an area where abstract propositions are more than
usually dangerous. But this form of ‘recognition’ may not be a complete answer. It depends very much on
the judge, magistrate or official in the particular case, and therefore tends to be inconsistent. Few of the
judicial or other developments have become firmly established through the approval of appeal courts or
Parliaments. Such forms of recognition of Aboriginal tradition and custom may therefore be dependent on
executive or judicial discretion.”™ In other cases there can be disappointment and frustration, or pressures
leading to unacceptable distortions of the legal system. For example, there can be great difficulty in proving
Aboriginal customary laws where they may be relevant. Assertions about Aboriginal customary laws, or
about Aboriginal community opinion, may be made from the Bar table, without being properly tested or
verified. This can lead to poorly informed decisions. Similarly, there is no regular way of presenting
Aboriginal community opinion direct to a court. The pressure of community opinion is, in the absence of
regular procedures, often directed at the Aboriginal legal aid organisation or its lawyer, putting defence
lawyers in a difficult situation of conflicting interests:

Legal Aid face an impossible dilemma in deciding whether they can put forward community views adverse to their
client and still honour their professional obligation in the solicitor/client relationship.®*?

As a Sub-Committee of the Queensland Law Society pointed out, legislation establishing a proper procedure
for proof of customary law or community opinion:

would enable the law to be established in the particular case impartially and without distortion, as may happen in the
case where either of the usual parties in the proceedings has an interest in seeking a particular result.>*®

The Commission has been told of cases where Aboriginal Legal Aid has been instructed by particular
communities not to defend certain persons or classes of persons, or where statements or opinions adverse to a
defendant have been given to counsel for the defence to be used in court. There is an obvious need for
clarification of the issues and procedures.”

112. Other Arguments. Other arguments that are or could be made in support of the recognition of
Aboriginal customary laws tend to be of a general character, and do not provide specific guidance. For
example the effect on Australia’s international reputation of its treatment of Aboriginal people is frequently
given as a reason for action:

More than any foreign aid program, more than any international obligation which we meet or forfeit, more than any
part we may play in any treaty or agreement or alliance, Australia’s treatment of her Aboriginal people will be the
thing upon which the rest of the world will judge Australia and Australians ... The Aborigines are a responsibility we
cannot escape, we cannot share, cannot shuffle off; the world will not let us forget that.>'®
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On the other hand there is no international consensus on the extent to which it is obligatory, or even
desirable, to recognise indigenous law and tradition.*” A degree of international interest in and concern for
the relations between Aborigines and other Australians exists, and is an aspect of a wider concern for
indigenous minorities throughout the world. That interest and concern does not dictate particular solutions or
approaches. It does, however, provide an opportunity for Australia to give a lead by establishing more
enlightened laws and policies, in cooperation with Aboriginal people.

Arguments against the Recognition of Aboriginal Customary Laws

113. An Overview. Most of the submissions and other material presented to the Commission support the
recognition of Aboriginal customary laws. But some serious objections to recognition have been raised.
Some of these involve objections to any form of recognition; others relate only to some forms of
recognition.”™® Arguments based on notions of discrimination, equality and legal pluralism and on human
rights receive detailed analysis in the two following Chapters.**°

114. Unacceptable Rules and Punishments. An argument often used against recognition is that some
aspects, at least of Aboriginal customary laws involve unacceptable or inhumane treatment or punishment of
individuals, which cannot be tolerated, let alone recognized, Basic human rights must be guaranteed to all
Aborigines, as to all other members of the Australian community: indeed, this is expressly stipulated in the
Commission’s Terms of Reference. But the application of this principle to cases where Aboriginal customary
laws are relevant, is by no means simple. Many traditional Aborigines share the view of the Yirrkala
Community that:

punishments ... such as prolonged imprisonment especially among alien strangers and away from their own country
[are] markedly more ‘inhumane and inconscionable’ than a spear through the thigh — usually voluntarily accepted as
part of a consensus settlement.%

But human rights arguments are not a general objection to the recognition of Aboriginal customary laws.
Everything depends on the way in which, and the extent to which, recognition is accorded.***

115. Secret Aspects of Aboriginal Customary Laws. Some aspects of Aboriginal customary laws, especially
concerning certain sacred and ritual matters, are secret, and disclosure to unqualified persons is a serious
offence. Even when the holders of particular secret information which is relevant in a case are prepared to
reveal it for the purposes of the case, they may only be prepared to do so on conditions (eg as to
confidentiality) which may be inconsistent with the judicial function. A court could not receive or act on
evidence which the defendant had no opportunity to test. This problem is, of course, not new. In various
ways, the existing law protects, or has been used to protect, secret or confidential ritual material or
information entrusted to outsiders. Courts have sometimes used their general powers to protect such
material.>** The question of secret or confidential material has also arisen frequently before the Aboriginal
Land Commissioner under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). The
Commissioner is not bound by the law of evidence, but he is subject to the rules of natural justice, and land
claims have in practice been conducted in a judicial way. They provide useful guidance in assessing the
problem of secrecy. According to Graeme Neate:

For the most part the reception of evidence on a restricted basis has posed no practical problem. As counsel involved
in land claim hearings have tended to be male and much of the restricted evidence has been given by Aboriginal men,
interested parties have been represented at restricted sessions and where permitted by the Aboriginals, have been able
to ask questions. Where women have given evidence, they have sometimes relaxed their usual rules and revealed
certain information to those men to whom, for the purpose of making out the claim, it was deemed necessary.523

In one claim the Commissioner was asked to admit written descriptions of certain secret women’s
ceremonies on condition that they be read only by the Commissioner and by female counsel and female
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anthropologists. In a written decision, the Commissioner admitted the evidence on this condition.*** Perhaps
the main concern underlying the argument about secrecy is that it would be wrong or dangerous for the
general law to recognise Aboriginal customary laws when the consequences of recognition cannot be known.
Experience suggests that this difficulty can be avoided either by the use of existing procedures, or by
appropriately drafted alternatives. These questions will be discussed in more detail in Chapter 25.

116. Loss of Control over the Law. Many Aborigines fear that the incorporation of their law would result in
their loss of control over it, similar to the lack of control or participation they now feel with respect to the
general law. This fear would only be justified if it was sought to codify Aboriginal customary laws, or
directly to enforce them through the machinery of the general law. But this by no means exhausts the ways in
which Aboriginal customary law can be ‘recognised’.”” As will be seen, the Commission does not believe
that either codification of that law, or its direct enforcement by the general law, are appropriate forms of

‘recognition’.>®

117. The Position of Aboriginal Women. Different opinions are held about the position and the power
women exercise relative to men in traditional Aboriginal societies.’*’ But there is no doubt that Aboriginal
women have been particularly vulnerable to the effects of cultural change and societal disruption. They are
victims of most of the domestic violence which occurs in some Aboriginal communities.®® It has been
suggested that the abandonment of Aboriginal traditions and laws may be in the long-term interests of
Aboriginal women. This view assumes that the non-recognition of Aboriginal customary laws would lead to
or hasten its abandonment. It also assumes that the status and living standards of Aboriginal women would
thereby be improved. There is no evidence to support either assumption.®” The Commission has been urged
to take particular care to find out the views of Aboriginal women as well as men on issues arising in the
Reference.®*® The material and opinions available to the Commission support the view that Aboriginal
women agree on the need for the recognition of their customary laws in various areas, and for better
communication with officials on issues which affect their lives. The need to ensure appropriate forms of
protection and support to women (especially in the context of domestic violence) has been a major
consideration in formulating measures for the recognition of Aboriginal customary laws.>*

118. Divisiveness and the ‘One Law’. A view strongly stated in several submissions was that recognition
would create an undesirable form of legal pluralism, and that it would be divisive or an affront to public
opinion. Proponents of these views argue that there should be ‘one law for all,>*” and that the goal should be
‘social equality for Aborigines within the concept of racial unity and integration’. The question of ‘legal
pluralism’ is considered in detail in Chapter 9. Although some forms of legal pluralism carry risks of
duplication, or of drawing arbitrary distinctions between people, the Commission does not believe that,
provided these risks can be avoided or minimised, ‘legal pluralism’ is necessarily undesirable. It may well be
an appropriate response to a society containing plural cultures or traditions. Federalism itself is a form of
legal pluralism, carrying some of the same risks of inefficiency and lack of uniformity, but it may well be an
appropriate system for a geographically wide-spread and culturally diverse society.>*®

119. Synthetic Customary Law. Another view, expressed in particular by the late Professor TGH Strehlow,
is that it is now too late to recognise Aboriginal customary laws because they have ceased to exist in
meaningful form. We must take care not to create a synthetic law which is neither Aboriginal nor Australian.
Such a development would be dangerous for the rule of law and of uncertain value to Aborigines generally.
In Professor Strehlow’s words:
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There is little real understanding today by either black or white people of traditional Aboriginal customary law ...
Who today can speak with real authority on tribal law? Who can advise the courts of the validity of claims of
breaches of tribal law? | have great reservations about the validity of claims in some recent murder hearings
involving tribal Aboriginals that the killings had resulted from breaches of tribal law. | suspect that the quarrels that
lead to at least some were more likely to have been domestic-based and, sadly, aggravated by alcohol a not too
uncommon situation in society at large. If this is the case then we are creating in our community scope for a small
sector to get away with murder or to avoid punishment normally required under European law on the ground that
tribal elders would extract retribution. These ill-considered theories could therefore lead to a legal no-man’s land
between white and black society in Australia. | do not believe that thinking white or Aboriginal people want this.>**

Professor Strehlow amplified these ideas in a submission to the Commission:

As long as aboriginal beliefs were strong, and there were no prisons for offenders ... aboriginal law played a vital role
in holding groups together and in keeping aboriginal Australia safe for its inhabitants ... Today there would be few
people left in Australia, black or white, who have any detailed knowledge of what ‘aboriginal law’ really stood for. It
was in no way a black mirror-image of our own body of laws: and the most common modern aboriginal offences that
come before our own courts — violent assaults, thefts, offences due to drunkenness, and murders — were never
punishable by those persons who are today called ‘tribal elders’ in the press ... Some of these offences did not even
occur in the old ‘tribal’ days. I therefore believe that justice would be best met in our own days if the principle of one
system of law for all Australians was firmly adhered to, with the proviso that the proved norms of ‘aboriginal law’
should be taken into account when determining the actual punishments. Where vital principles of justice were at
stake, pe5r3t15aps a plea of nolle prosequi could be entered by the Crown. But at all costs a legal no-man’s-land must be
avoided.

And again, more bluntly:

True ‘tribal law’ is probably dead everywhere. It could not change, for there were no aboriginal agencies that had the
power to change any of the traditional ‘norms’.>®

120. Opposing views. In part these comments were addressed at the prospect of the legal recognition of two
separate legal systems, Aboriginal and non-Aboriginal. In that context they have weight. But if they are
taken to support the view that Aboriginal customary laws no longer exist, or that no form of recognition of
Aboriginal customary laws is possible, they are much less persuasive, as many submissions have pointed out.
For example, Professor Geoffrey Blainey stated:

Strehlow argues that it is too late to recognise Aboriginal tribal law because we do not know enough about that law ...
Strehlow adds that much which is now seen as traditional Aboriginal law may really be a perverted or twisted law
that arose during the recent breakdown of their society. I am not sure how far one should accept that argument,
valuable as it is. Most of those people — black or white — who say today that we should recognise Aboriginal law,
or facets of it, are not necessarily affirming that Aboriginal law was — or is — a summit of legal and social wisdom.
They are rather affirming that the Aboriginals have a vital place in the world, that their traditions and many of their
values differ from those of European society, and that by reviving a version of Aboriginal law even in a limited way
we give them respect, some sense of identity and independence, and a greater chance of self fulfillment. Thus it does
not matter if the law they revive is not traditional law but rather a modem variation which Aboriginals are likely to
accept and which Europeans are likely to respect.®

Similarly, Father MJ Wilson MSC wrote:

When Strehlow spoke about Aranda affairs, the duty of the rest of us was to listen. When however he offers
interpretation and prognostication of trends of social change, his authority is not so absolute ... [H]is wide knowledge,
and deep feeling for traditional Aranda values can in this instance function also as a handicap. Knowing the richness
and complexity of the Aranda cultural patrimony he could easily pass from the moderate judgmental position of
knowing that it cannot be translated through social change in its fullness to the extreme position of denying that it
should take place at all. Thus ... | do not think the only reasonable option left at this stage of history is abandonment
of the attempt to wed Aboriginal legal custom with the laws of the Commonwealth ... | would like to distinguish
clearly between acceptance in principle of legal adaptation under its various respects and the actual ways of going
about it. For instance, it might be hard to find ways of coping with the secrecy characteristic; no way might be really
perfect, and an acceptable way might be hard to find and require various experiments. But that is different from
saying that secrecy is ‘unacceptable’ in principle. We are dealing with a social value that is not static. Certainly it
cannot be transported holus bolus into the western legal system: it will need to be adapted. But that is precisely what

534 The Advertiser (Adelaide), 19 February 1977.

535 WH Hilliard, Submission 138 (13 August 1979) enclosing Strehlow Research Foundation, Pamphlet No 5, ‘Aboriginal Customary Law’,
August 1978, 3-4. See also TGH Strehlow, Submission 79 (3 June 1978).

536 TGH Strehlow, Submission 33 (14 July 1977) 1-2. For a fuller account of Strehlow’s views see Justice MD Kirby, ‘TGH Strehlow and
Aboriginal Customary Law’ (1980) 7 Adel L Rev 172.

537 G Blainey, Submission 115 (8 January 1979) 1.



many Aboriginal people themselves are trying to do in their pursuit of the process of co-ordinated independence ...
Adaptation of their legal procedures is a more difficult and complicated but, under the aspect of an item in the
ongoing process of desired social change, not essentially different endeavour. | see the various Aboriginal values as
open-ended: their essential dynamic can be maintained under a diversity of social expressions.>*®

According to Professor Maddock:

Strehlow appears to have assumed that customary law means the law of communities unaffected by outside ideas,
concepts and values. As there are no such communities left, there can be no such law. He was judging present-day
Aborigines by the standards of their forbears. This argument against recognition loses its force if we see present-day
rules and customs as having grown out of the pre-European past but as having been formed and malformed also
through the shock of foreign contact and the process of adaptation that followed. Sometimes the outcome may have
been a degenerate travesty of an older and purer standard, but there is no reason to view every change with so little
sympathy.>%

121. The Commission’s View. Changes or adaptations in traditional rules or customs, in an attempt to cope
with the great changes European settlement has brought about, no doubt produce something which could be
described as ‘synthetic’. All legal and cultural systems with a long history are synthetic in this sense.>* The
fact that legal systems are synthetic does not mean that they are less real or important to those whom they
affect. In the present context, it does not mean that efforts should not be made to recognise those aspects of
Aboriginal traditions and laws which can helpfully and effectively be recognised. Indeed, Strehlow himself
saw the need for some such measures, at least in areas such as prosecution policy and sentencing. His
comments on the mistakes made over Aboriginal customary laws in particular cases support the introduction
of better methods of consultation and of proof. The Commission believes that Strehlow’s views represent a
counsel of despair. Accepting that Aboriginal traditions and laws have been subject to outside interference
and to pressures of various kinds does not entail that those traditions and laws have vanished, or have ceased
to be valid or recognisable. On the contrary they have in many areas survived and adapted. These changes,
and the continuing interaction of Aboriginal societies with the general Australian community, must influence
the ways in which recognition can occur. They do not preclude it.

122. The Decline of Customary Law. A related, though less categorical, argument does not deny the
continuing existence, among some Aboriginal groups, of what can properly be termed ‘Aboriginal customary
laws’. However, their scope, compared with the range of new problems arising for those groups, is said to be
slight and diminishing. It is argued that the increasing impact of the general Australian culture and language
is such that in a relatively few years, Aboriginal customary laws in any real sense will have ceased to exist,
or to have any relevance:

Aboriginal culture has become, and continues to become, more westernised. Hence customary law is becoming
decreasingly relevant in its application.>*

The inference is that it would be wrong to give formal recognition to a disappearing phenomenon. The
possibility that customary laws are declining or diminishing clearly requires the Commission to exercise
great care in framing its proposals, so as not to ‘freeze’ or entrench traditions or rules which Aborigines may
wish to change or abandon. But, these requirements having been satisfied, it is difficult to see why necessary
measures of recognition should not now be implemented, even if it turns out at so me later time that they are
no longer necessary. There are, undoubtedly, factors which are tending to undermine Aboriginal customary
laws and traditions, such as the availability of alcohol®** and the influence of the mass media. But there are
also countervailing factors, such as the outstation movement,>*® the revival of Aboriginal ceremonies and
tradition,”** and the conferral of land rights, in certain areas of Australia, on the basis of traditional
relationships or claims.>* Few of these factors could have been foreseen a generation ago. Neither the
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Commission nor the Parliament should concern itself with essentially transient phenomena. But the evidence
does not support the view that Aboriginal customary laws and traditions are transient in this sense. What the
position will be in 25 years time it is unnecessary (even if it were possible) to predict. There are good
arguments for action to be taken now’ to recognise aspects of Aboriginal customary laws and traditions
which do now exist, and which are likely to continue to exist in much the same form for the foreseeable
future. This recognition should:

. be as flexible as possible, to allow for change and development on the part of Aboriginal communities:

. be recognised as tentative, in the sense that it will need careful oversight, and review at an appropriate
time >

123. Difficulties resulting from Changes and Disruptions in Aboriginal Communities. A related objection,
at least to any general recognition of Aboriginal customary laws, is the difficulty of such recognition ‘after
irrevocable damage has been done’ to traditional Aboriginal society:*’

I frankly do not know how you can implement customary law in a community which is undergoing very rapid change
and, in some respects, disintegration. Customary law assumes a stable society in which change is gradual.>*®

It is true that Aboriginal people in certain places do exercise customary law and want to continue to do so and want to
re-establish customary law. Let me say that | am in favour of this, law and Law. However, to re-establish small ‘1’
law where the lawholders, the elders, have lost jurisdiction over their children, their nephews, nieces and
grandchildren, is a nonsense. It is starting at the end, not the beginning.>*

This is more an argument against certain forms of recognition than against any form of recognition at all.
Many of those who drew the Commission’s attention to the problems nonetheless urged that at least some
form of recognition be tried, even if only in specific ways or on an experimental basis. Most of the
submissions and evidence before the Commission support the view that some steps can and should be taken
to make the general legal system more responsive to the needs of those Aborigines for whom Aboriginal
customary laws remain important. It is also possible that recognition may help to halt the process of
disruption. The difficulties which result from the impact of western technology, from alcohol, from the law
itself, must influence the form and content of any recommendations. They call for caution and restraint, and
an appreciation that even apparently sensible proposals may prove counter-productive in their effects. But
they do no more than that.

124. The Geographical Restriction of Customary Laws. Some submissions took the view that recognition of
Aboriginal customary laws was justified only in relation to separate Aboriginal communities living in a strict
traditional way. According to this view, there are no recognisable forms of Aboriginal customary laws, or at
any rate none that ought to be recognised, among Aborigines living in the urban or town-camp setting.
Proponents of this argument draw support from some observations of Justice Wells in Wanganeen v Smith:

The tribal Aboriginal native may have to be dealt with in a very special way if he is brought before one of the
ordinary courts of the land for an offence allegedly committed by him against the criminal law; but where an
Aboriginal native has established himself in the more general community and intends to remain there and work side
by side with other members of that community, he must accept the ordinary standards of behaviour expected of his
fellow citizens ... If he inhabits and uses the cities and tow ns of our country, then he must expect to abide by the
ordinary rules by which law and order are there maintained. He cannot expect that special exceptions will be made
for him. No doubt his personal characteristics and background and history will be taken into account by a court in the
ordinary way; but he cannot expect special treatment just because he is an Aboriginal native, ... In such a case, he
comes as a citizen of Australia and must be treated just like any other citizen who lives in a town or in a city, and who
makes use of the various facilities provided there.>*

Thus, it has been suggested that any proposal for the recognition of Aboriginal customary law must be
geographically restricted in its application to tribal Aborigines living in their own separate communities.***
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Certainly it would be undesirable, if not entirely unworkable, to have two separate and distinct systems
(especially of criminal law) regulating conduct in the same locality — whether that locality was a country
town, a large city or a remote Aboriginal community.>* But none of the Commission’s proposals involve
recognising or establishing such separate systems, Nowhere in Australia do Aboriginal customary laws
remain as an exclusive legal system. Aborigines, including traditionally oriented Aborigines, look to the
general law, to guarantee equal wages, entitlement to social security benefits, compensation for accident or
injury, the protection of sites of significance, or to redress acts of discrimination. This is not to say that in all
these respects the general law is successful in affording such protection. But criticisms which are made of it
are directed not at its removal but at its improvement. The question of recognition of Aboriginal customary
laws arises in the context of the continued application of the general law. Except where that law is modified
or varied to bring about a recognition of Aboriginal customary laws, the problem of competing or concurrent
standards in the one locality does not arise. Where the general law is so modified, then it will itself define the
extent to which local customary laws are to be recognised, and the consequences of such recognition.

125. Concurrent Customary Laws. There are good reasons why the coexistence of Aboriginal customary
laws should be recognised, without imposing restrictive geographical limits. Traditional Aborigines do not
consider themselves entirely exempt from Aboriginal customary laws while absent from their communities
(although their operation may be different when they are on their own land compared with when they are on
someone else’s land or country). The recognition of Aboriginal customary laws risks being ineffective if it is
geographically limited to particular communities (even assuming that they could be appropriately identified).
In addition, the fact that some Aboriginal customary laws have ceased to be practised in a particular area
does not mean that other aspects may not still be relevant. This point was made in a number of submissions.
For example, the Victorian Minister responsible for Aboriginal Affairs wrote:

The point ... is that all Aborigines are descended from a traditional situation. Whilst | agree ... that most Aborigines
no longer live a tribal lifestyle, many may still be influenced by customs or beliefs from the past. This may not be
apparent, because they appear to be living an average urban lifestyle ... The point is that the urban Aborigine is still
making social adjustments and this must affect his comprehension and dealings with the legal system.*

A similar comment was made by the Victorian Aboriginal Legal Service:

The Aboriginal population of Victoria both rural and metropolitan could be said to be ‘urbanised’. There are no
Victorian Aborigines living in (what is commonly known as) a tribal situation and accordingly the Victorian
Aboriginal Legal Service makes no submission as to legislation incorporating customary laws into the European legal
structure (VALS would have some reservations about the adoption of this procedure even in tribal areas). Although
no complete system of customary law is still operative in Victoria, it is stressed that many traditional values and
obligations still exist in the Victorian Aboriginal community. Perhaps the most important traditional values that
survive in Victoria are those that relate to family organisations and structure and kinship obligations ... Victorian
Aborigines continue to suffer from a legal system that fails to recognise a different system of family structure and
obligations.>*

As this comment implies, the recognition of Aboriginal customary laws can take a variety of forms, and the
application of particular proposals will vary depending upon the proposal. General geographical limitations
are both impractical and likely to be irrelevant. This applies equally to proposals for specific recognition and
for adjustment of the general law to take Aboriginal customary laws or practices into account. In each case
the appropriate range or ambit of the proposal is a matter for judgement on the merits. Aborigines, whatever
their background, will not be able to gain the benefit (or more neutrally, attract the application) of particular
proposals simply by asserting the impact of Aboriginal customary laws or traditions. That will be a matter
for proof in each case, with the assistance of any improved procedures which may be necessary.>® It is this
requirement, not the delineation of certain areas as ‘tribal’ or ‘traditional’, that should ensure that the
Commission’s proposals are applied only in appropriate cases.

126. Problems of Definition. It can be argued that, even if a particular measure of recognition of Aboriginal
customary laws is desirable in principle, the problems of formulating an acceptable provision in statutory
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form are too great to be overcome. For example, it has been said that, while in principle Aboriginal
traditional marriage should be recognised, in practice it is impossible to define.”® In fact, this kind of
objection has not been very frequent in submissions to the Commission. For example, there has been general
support for recognition of traditional marriage, whatever the technical difficulties of drafting. Many
submissions drew the Commission’s attention to the large number of overseas countries where customary
marriage or other aspects of customary law are recognised , and where the definitional problems, although
genuine, have not caused major difficulties in practice. One reason for definitional objections may be that
lawyers often attempt to draft statutes in great detail and precision, with consequent complexity and rigidity.
Whatever the merits of this practice in the context, say, of taxation Acts, in the present context it is a mistake
to attempt a degree of precision greater than the subject will allow.>®” On the other hand, extensive practice
in many jurisdictions supports the view that, with care and attention, sufficient precision can be achieved.

Summary of Arguments

127. General Conclusion. In the Commission’s view, the objections to recognition set out in this Chapter are
either not objections to recognition as such (as distinct from considerations in framing proposals for
recognition), or are not persuasive, for the reasons given. On the contrary there are good arguments for
recognising Aboriginal customary laws, including in particular:

o the need to acknowledge the relevance and validity of Aboriginal customary laws for many
Aborigines;

o their desire for the recognition of their laws in appropriate ways;

o their right, recognised in the Commonwealth Government’s policy on Aboriginal affairs and in the
Commission’s Terms of Reference, to choose to live in accordance with their customs and traditions,
which implies that the general law will not impose unnecessary restrictions or disabilities upon the
exercise of that right;

o the injustice inherent in non-recognition in a number of situations.

The approach adopted in this Report towards recognition of Aboriginal customary laws is also consistent
with stated policies and those principles relating to Aboriginal affairs which enjoy substantial bipartisan
support at federal level.>*® Before reaching any definite conclusion, however, it is necessary to examine in
detail two key arguments against recognition. These revolve around questions of discrimination, equality and
human rights which are basic to the Reference. They are discussed in the following chapters.

556 See para 265-9 for discussion of the problems of definition of traditional marriage.
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9. Discrimination, Equality and Pluralism

128. Influential Arguments. A significant issue for the Commission, if it is to recommend legislation for the
recognition of Aboriginal customary laws, is the argument that such legislation would be in some way
‘discriminatory’ or ‘unequal’, or that it would contravene what is said to be a principle that all Australians
are, and should be, subject to the ‘one law’. These are powerful and influential arguments. It cannot be
expected that Parliament would pass discriminatory or unequal legislation, especially in the light of the
Racial Discrimination Act 1975 (Cth), implementing the International Convention on the Elimination of all
Forms of Racial Discrimination of 1966 (to which Australia is a party).> Internationally-accepted principles
of equality and non-discrimination are also enunciated in the International Covenant on Civil and Political
Rights of 1966 (to which Australia is also a party).>® These instruments express Australia’s commitment to
equality and non-discrimination, including especially non-discrimination on account of race. The
Commission ought not to recommend legislation or administrative action which would infringe these
important principles.

129. Purpose of this Chapter. However the application of these principles is not free from difficulty. Before
discussing the major Australian decisions on the point,®*" it is helpful to look at experience in comparable
overseas jurisdictions, where guarantees of ‘equality before the law’ or ‘equal protection of the law’ have to
be applied judicially. These experiences, and developments at the international level, may not determine the
issue for Australia, but they do provide helpful guidance. It is proposed to discuss, first, the tests applied by
the United States and Canadian Supreme Courts, especially in cases involving their Indian minorities, under
their respective Bills of Rights; secondly, the international law tests for equality and non-discrimination both
generally and as expressed in the Racial Discrimination Convention, and thirdly, the Australian position.
Even if the Commission’s recommendations are consistent with these standards, there remains the argument
that ‘legal pluralism’, or the enactment of special rules for particular groups, is inherently undesirable. This,
and related arguments, will be dealt with in the final section of this Chapter.

Criteria for Equality: A Comparative Perspective

130. Distinctions and Discriminations. Many, if not most, laws in some way distinguish or differentiate
between people on grounds thought to be relevant for the purposes of the law in question. Given the nearly
universal need of laws to distinguish or ‘discriminate’, the principles of ‘equality before the law’ or ‘equal
protection of the law’ cannot require that laws apply universally or in the same way to all members of the
community:

It is incontestable that Parliament has the power to legislate in such a way as to affect one group or class in society as
distinct from another without any necessary offence to [the principle of equality before the law in] the Canadian Bill
of Rights. The problem arises however when we attempt to determine an acceptable basis for the definition of the
special class, and the nature of the special legislation involved. Equality in this context must not be synonymous with
mere universality of application. There are many differing circumstances and conditions affecting different groups
which will dictate different treatment.>®2

The difficulty, then, is to find a workable test for distinguishing laws which involve proper or acceptable
distinctions or differences from those which involve improper or invidious ones. This difficulty is
particularly acute when the ‘group or class” which the law singles out has common features such as a shared
culture or language. These features may justify special treatment, or they may be associated with other
features which do so. They may also be indicia of a common race, descent or ethnic origin. Yet it is
universally agreed that discrimination on the grounds of race or ethnicity is improper, involving a
particularly serious violation of the principle of equality. There is thus a tension between the principle of
equality and non-discrimination, and the need to make special provision, including special legal provision,
for members of minority groups because of the distinct problems they face.
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131. Special Laws or Treaties with Indigenous Peoples. The question of ‘special treatment’ for indigenous
peoples raises this issue in a clear, and often acute, form. This is especially so in a country such as Australia
where the initial response to the Aborigines was to deny them collective rights or any special status by virtue
of their own political and social organisation.”® The early imposition of individual ‘equality’ might be
thought to be directly linked to the present situation of many Aborigines; certainly, as a group, equality in
fact has not been achieved, according to any of the social indicators.>®* But, economic and material
conditions apart, there is the question whether responses to Aboriginal demands of a collective kind (for
example traditional claims to land) are now illicit. Had treaties been concluded initially with the various
Aboriginal groups, it could not have been argued that compliance with them was discriminatory because the
other party to the treaty was composed of members of a particular race or ethnic group. Is the recognition
now, to the descendants of those people, of rights or entitlements initially denied, less legitimate? No doubt
there are limits to such a recognition: rights may have vested in, others on the faith of earlier transactions;
Aborigines themselves may have ceased to share the characteristics which initially called for recognition, or
they may not now seek recognition. Recognition now may need to take a different form. But that is not to say
that recognition is wrong in principle because those claiming recognition, as an indigenous people, share a
particular race, descent or ethnic origin. The history of dealing with such questions in the United States and
Canada is different in a number of respects from the Australian history, but the problems now being faced a
re not so different, and their experience is therefore of particular interest.

The Position under the United States Constitution

132. Equal Protection under the Constitution. The Fourteenth Amendment to the United States Constitution
requires that the States not deny to the people ‘the equal protection of the laws’. A similar guarantee of
equality as against the United States itself has been read into the Fifth Amendment, which guarantees ‘due
process’. The nature of the test or tests for equal protection applied by the Supreme Court has, of course,
been extensively discussed and litigated.”®® As Chief Justice Burger stated in Reed v Reed:

this court has consistently recognized that the Fourteenth Amendment does not deny to States the power to treat
different classes of person in different ways. The Equal Protection Clause of that amendment does, however, deny to
States the power to legislate that different treatment be accorded to persons placed by a statute into different classes
on the basis of criteria wholly unrelated to the objective of that statute. A classification ‘must be reasonable, not

arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the

legislation, so that all persons similarly circumstanced shall be treated alike’.5%

In applying this basic test, the Court is, inevitably, engaged in a form of judicial review of the merits of
legislation. In recognition of the delicacy of this task, and of the principle of the separation of powers, the
Court will normally be satisfied with an arguable, as distinct from clear or conclusive, link between the
legislative aim and the classification adopted by the law.*®" This is the so-called ‘rational basis’ standard of
review. Moreover, classifications need not be mathematically exact: for example, considerations of
legislative efficiency or reasonable priorities may account for under inclusiveness in a particular law.*®® But
in cases involving certain fundamental rights®®° or ‘suspect classifications,”"® the standard is very much more
stringent. In particular:

Racial and ethnic classifications of any sort are inherently suspect and thus call for the most exacting judicial
examination.®™
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133. The Test for ‘Affirmative Action’. The doctrine of ‘equal protection’ extends beyond the protection of
minorities against discrimination. It is often thought necessary to provide special advantages to deprived
minorities, eg by way of preferential housing, education or employment programs to achieve real equality or
to provide for conditions of future equality. But such programs of ‘benign’ or reverse discrimination are also
subject to scrutiny under the Fifth and Fourteenth Amendments,*’? although the rigour which will be applied
in different fields remains to be seen. The most important recent decision in this field, Regents of the
University of California v Bakke,*® leaves the matter unclear. One view of the majority position there was
that:

Government may take race into account when it acts not to demean or insult any racial group, but to remedy
disadvantages cast on minorities by past racial prejudice, at least when appropriate findings have been made by
judicial, legislative or administrative bodies with competence to act in this area.’”

134. The Special Position of American Indians. With one exception, the continuing debate over reverse
discrimination relates almost entirely to matters such as housing, employment and education,>” rather than to
the recognition of minority customs or institutions. The exception involves the special position of American
Indians. Originally, they were treated with, as separate communities, rather than treated as individual
subjects. They came to be classified as ‘domestic dependent nations’,>” retaining considerable autonomy
over their own affairs on their ‘reserve’ land. But continuing legislative and administrative incursions into
Indian sovereignty, such as the Major Crimes Act>”’ and the Indian Civil Rights Act,>”® have resulted in a
substantial body of special federal law dealing with American Indian tribes and their members. This is an
expression of a doctrine of ‘wardship’, whereby the United States has a special responsibility for the welfare
of American Indians:

Not only does the Constitution expressly authorize Congress to regulate commerce with the Indian tribes, but long
continued legislative and executive usage and an unbroken current of judicial decisions have attributed to the United
States ... the power and duty of exercising a fostering care and protection over all dependent Indian communities
within its borders ... whether within or without the limits of a state.>"

In fact federal Indian law itself contains relatively few elements of Indian custom or tradition. But it does
provide a degree of freedom on the part of Indian tribes to regulate themselves, a freedom which can be used
to incorporate or apply Indian customs and traditions. This is true, for example, of traditional Indian
marriages, which are recognized by virtue of their conformity, or presumed conformity, with the law and
custom of the Indian reservation to which they relate.>®

135. Equal Protection and American Indians. Problems of equal protection can arise with respect to
American Indians in two distinct ways. Indian tribal law is not delegated from and does not form part of
federal law. Nor does the Fourteenth Amendment to the United States Constitution apply to action taken by
the Indian tribes under their ‘original’ powers. But there is a modified form of equal protection guarantee in
the Indian Civil Rights Act of 1968.%®" Violation of equal protection by Indian tribes is, however, a matter for
tribal courts rather than federal courts, except in respect of criminal cases (where the remedy of habeas
corpus is available).*®? In addition federal or state action with respect to Indians and Indian tribes is subject to
the equal protection guarantee under the Fifth and Fourteenth Amendments. The consistency of special
protective rules for Indian tribes with equal protection is, therefore, a significant issue. In Morton v
Mancari,”® non-Indian employees of the federal Bureau of Indian Affairs (BIA) challenged a provision of
the Indian Reorganization Act 1934 which established a preference in promotion for employees who were
members of Indian tribes. It was claimed that such a preference violated their right to equal protection. The
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Supreme Court held unanimously that the employment preference did not violate the Fifth Amendment.
Speaking for the Court, Justice Blackmun said:

Literally every piece of legislation dealing with Indian tribes and reservations, and certainly all legislation dealing
with the BIA, single out for special treatment a constituency of tribal Indians living on or near reservations. If these
laws, derived from historical relationships and explicitly designed to help only Indians, were deemed invidious racial
discrimination, an entire Title of the United States Code (25 USC) would be effectively erased and the solemn
commitment of the Government toward the Indians would be jeopardized. Contrary to the characterization made by
appellees, [the preference in employment under the 1934 Act] does not constitute ‘racial discrimination’. Indeed. it is
not even a ‘racial’ preference. Rather, it is an employment criterion reasonably designed to further the cause of Indian
self-government and to make the BIA more responsive to the needs of its constituent groups. It is directed to
participation by the governed in the governing agency. The preference as applied, is granted to Indians not as a
discrete racial group, but, as members of quasi-sovereign tribal entities whose lives and activities are governed by the
BIA in a unique fashion.®*

The Court concluded:

On numerous occasions this Court specifically has upheld legislation that singles out Indians for particular and
special treatment. As long as the special treatment can be tied rationally to the fulfilment of Congress’ unique
obligation toward the Indians, such legislative judgments will not be disturbed. Here, where the preference is
reasonable and rationally designed to further Indian self-government, we cannot say that Congress’ classification
violates due process.®®

An important aspect of the decision was its denial that the classification was inherently a racial one. The
United States stood in a ‘political’ relationship of wardship to the Indians, for whom it had special
constitutional responsibility. The classification was thus ‘political rather than racial in nature’.*®® This
broader rationale has been upheld and extended in later Supreme Court cases. In Fisher v Rosebud District
Court, it was argued that a provision of the Indian Reorganization Act 1934, pursuant to which a tribal court
had exclusive jurisdiction over intra-tribal adoptions, violated equal protection because it deprived tribal
members of access to state courts. The Supreme Court summarily rejected the argument:

The exclusive jurisdiction of the Tribal Court does not derive from the race of the plaintiff but rather from the quasi-
sovereign status of the Northern Cheyenne Tribe under federal law. Moreover, even if a jurisdictional holding
occasionally results in denying an Indian plaintiff a forum to which a non-Indian has access, such disparate treatment
of the Indian is justified because it is intended to benefit the class of which he is a member by furthering the
congressional policy of Indian self-government.®®’

136. United States v Antelope. More important was the decision in United States v Antelope®®® in the
following year. This followed a series of cases in lower courts examining the equal protection aspects of
inequalities produced by the complex rules for criminal jurisdiction with respect to Indians. These rules bear
no particular relation to specific Indian needs or to ‘the maintenance of the separate values of the Indian
cultures’.®® Lower courts had oscillated between the benevolent approach of Morton v Mancari*® and a
more exacting inquiry into the real justification for the differences at stake.** United States v Antelope was
specially significant in that the challenged legislation had an adverse impact on the Indian defendant, and did
not involve ‘protective’ or ‘benevolent’ purposes. Indian defendants were charged under the Major Crimes
Act for the murder of a non-Indian on a reservation. If a non-Indian had committed the offence, ldaho law
would have applied and required proof of actual intent to kill. But under the Major Crimes Act the felony-
murder rule was applicable, and the difference may have been important in this case. The Supreme Court
unanimously rejected the equal protection claim. As in the earlier cases, it rejected the argument that
differentiation between tribal Indians and others was racially based, but it did so in a context where the
‘political’ aspect of the classification was by no means obvious:
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The decisions of this Court leave no doubt that federal legislation with respect to Indian tribes although relating to
Indians as such, is not based upon impermissible racial classifications. Quite the contrary, classifications expressly
singling out Indian tribes as subjects for legislation are expressly provided for in the Constitution and supported by
the ensuing history of the Federal Government’s relations with the Indians ... [T]he principles reaffirmed in Mancari
and Fisher point ... to the conclusion that federal regulation of Indian affairs is not based upon impermissible
classifications. Rather, such regulation is rooted in the unique status of Indians as ‘a separate people’ with their own
political institutions. Federal regulation of Indian tribes, therefore, is governance of once-sovereign political
communities; it is not to be viewed as legislation of a “racial” group consisting of “Indians”...” Indeed, respondents
were not subjected to federal criminal jurisdiction because they are of the Indian race but because they were enrolled
members of the Coeur d’Alene Tribe. We therefore conclude that the federal criminal statutes enforced here are based
neither in whole nor in part upon impermissible racial classifications.*?

To summarise, the Court does not regard legislation in the exercise of the special responsibilities of the
United States towards Indian tribes, their members and associates as based on a racial classification, or as
requiring strict scrutiny. The equal protection guarantee, of course, continues to apply, but at least with
respect to federal legislation®® it is satisfied by a rational link with the special responsibilities of the United
States towards Indian communities and with their special needs. In this respect the position of American
Indians under the Constitution is ‘unique’,”** and is not affected by the relatively strict scrutiny of benevolent
legislation affecting minorities, which may follow from the decision in Bakke’s case.”®

137. A Test-case: The Indian Child Welfare Act 1978 (USA). The implications of this doctrine for
legislation recognizing or allowing for special aspects of Indian tradition and culture may be seen from the
debate over the constitutionality of the Indian Child Welfare Act 1978 (USA). The Act establishes both a
preference for tribal court over state court jurisdiction in the placement of Indian children, and a preference
in any forum for the placement of such children in Indian families.**® While the Indian Child Welfare Bill
was before Congress, doubts about its constitutionality were raised by the Department of Justice. The
Department doubted whether the Bill’s provisions were consistent with equal protection, since they deprived
Indians of access to State courts on the basis of a ‘racial’ classification.”®’ However, both the House Report
on the Bill,**® commentators® and lower courts have had no trouble in upholding its constitutionality on the
basis of Morton v Mancari.®® It is significant that the doubts about equal protection have related not to the
placement principle established by the Act, but to the denial of state court jurisdiction. The placement
principle is a presumptive, not an absolute, rule. It is a careful response to a proven pattern of unwarranted
disruption of Indian families. The Act does not prefer one parent or relative over another on grounds of race
(or indeed on any other grounds). What it does is to give a preference to parental, familial or community-
based placements of certain Indian children over non-parental, non-familial or institutional placements. For
these reasons it is entirely consistent with the constitutional guarantee of the equal protection of the laws.

The Position in Canada

138. The Canadian Bill of Rights 1960. In 1960 the Canadian Parliament enacted a short Bill of Rights
which included a guarantee of ‘equality before the law’.**" The Canadian Bill of Rights had no constitutional
status and could be overriden by an express derogation clause in later legislation. It affected only federal
legislation and its administration. It was enacted against the background of the British North America Act
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1867 (as it then was), which gives power to the Canadian Parliament to legislate for ‘Indians, and Lands
reserved for Indians’.® As in the United States, there was a long history of use of this power to enact special
‘protective’ legislation for Indians. The impact of the Bill of Rights, and in particular of the guarantee of
equali'%3 before the law, on this special legislation was a significant source of difficulty for the Supreme
Court.

139. Initial Uncertainties. The first such case, and the only one where the Supreme Court held that
provisions of the Indian Act were inoperative by virtue of the guarantee of equality before the law, was R v
Drybones.®® Section 94(b) of the Indian Act made it an offence for an Indian to be intoxicated off a reserve
(whether or not in public). Drybones was found intoxicated in the North West Territory (where there are no
reserves). Other Territory legislation made it an offence for anyone to be intoxicated in public, but attached a
lesser penalty than s 94(b) did.®®® The Supreme Court held that s 96(b) infringed the Bill of Rights guarantee
of ‘equality before the law’. Justice Ritchie, for the majority said:

Without attempting any exhaustive definition of ‘equality before the law’ I think that s 1(b) means at least that no
individual or group of individuals is to be treated more harshly than another under that law, and | am therefore of
opinion that an individual is denied equality before the law if it is made an offence punishable at law, on account of
his race, for him to do something which his fellow Canadians are free to do without having committed any offence or
having been made subject to any penalty.5%

He added that the same considerations did not ‘by any means apply to all the provisions of the Indian Act’.%”
The difficulty with this reasoning lay in its comparison of the s 94(b) with the freedom of other Canadians to
be intoxicated in private. As it happened, this freedom in the case of the Northwest Territory was the result
of Territory legislation which was, for this purpose, equated to federal legislation. Elsewhere, however, it
would be a matter for provincial legislation. Either the effect of the decision had to be confined to inequality
within or between a federal law or laws, or the Court had to hold all Indian legislation discriminatory,608
provincial law. None of these alternatives was acceptable. The first would allow gross forms of inequality to
be perpetrated by isolated federal laws. The second would practically deprive the federal Parliament of all
legislative power over Indians and Indian lands, which the Bill of Rights clearly did not intend. The third
would make uniform federal legislation practically impossible, since it would require federal laws to be
tested for equality against varying provincial laws.*%

140. Membership of Indian Bands: Lavell’s Case. These difficulties became clearer in the case of Attorney-
General of Canada v Lavell in 1973.%*° Two Indian women who had married non-Indians had thereby, under
s 12(I)(b) of the Indian Act, permanently lost their status as band members. An Indian man who married a
non-Indian woman would not have lost band membership. One of the women had illegally returned to live
on the reserve after her marriage had broken up: the reserve council sought to evict her. Both claimed that s
12(1)(b) infringed their right to equality before the law under the Canadian Bill of Rights in that it
discriminated on grounds of sex. The Canadian Supreme Court upheld s 12(1)(b) by a majority of one. Only
four of the nine member court up held the legislation on its ‘merits’, and the decision therefore lacked a clear
ratio.™* The four ‘majority’ judges upheld s 12(1)(b) on two distinct grounds. The first related to the federal
complication partly exposed in Drybones. Section 91(24) of the 1867 Act, in their view, positively required
discriminatory provisions to be enacted with respect to the use of Indian land and the membership of Indian
bands.®*? It followed that the Bill of Rights could not displace the ‘constitutional function ... to specify how
and by whom Crown lands reserved for Indians are to be used’.*® Secondly, a narrow, formal view of
‘equality’ was adopted:
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equality before the law under the Bill of Rights means equality of treatment in the enforcement and application of the
laws of Canada before the law enforcement authorities and the ordinary Courts of the land, and no such inequality is
necessarily entailed in the construction and application of s 12(1)(b).®**

The second ground was straightforwardly rejected by the minority judges, and has been much criticised
since.®™® More important for present purposes however was their treatment of the argument from s 91(24).
On this point, Justice Laskin (as he then was) said:

It was urged, in reliance in part on history, that the discrimination embodied in the Indian Act under s 12(1)(b) is
based upon a reasonable classification of Indians as a race, that the Indian Act reflects this classification and that the
paramount purpose of the Act to preserve and protect the members of the race is promoted by the statutory preference
for Indian men ... [But] the Canadian Bill of Rights itself enumerates prohibited classifications which the judiciary is
bound to respect ... There is no clear historical basis for the position taken by the appellants, certainly not in relation
to Indians in Canada as a whole ... Pre-existing Canadian legislation as well as subsequent Canadian legislation is
expressly made subject to the commands of the Canadian Bill of Rights, and those commands, where they are as clear
as the one which is relevant here, cannot be diluted by appeals to history ... In my opinion, the appellants’ contentions
gain no additional force because the Indian Act, including the challenged s 12(1)(b) thereof, is a fruit of the exercise
of Parliament’s exclusive legislative power in relation to ‘Indians, and Lands reserved for the Indians’ under s 91(24)
of the British North America Act, 1867. Discriminatory treatment on the basis of race or colour or sex does not inhere
in that grant of legislative power. The fact that its exercise may be attended by forms of discrimination prohibited by
the Canadian Bill of Rights is no more a justification for a breach of the Canadian Bill of Rights than there would be
in the case of the exercise of any other head of federal legislative power involving provisions offensive to the
Canadian Bill of Rights.5

This passage is rather difficult to interpret. On the one hand it rejects the assistance provided by the United
States cases, and seems to reject any classification based upon race. Moreover, the United States view that
legislation for American Indians does not involve a racial classification, as distinct from a political
classification rooted in the history of Indian relations, is dismissed as a mere appeal to ‘history’.®*’” On the
other hand it is said that ‘discriminatory treatment on the basis of race ... does not inhere in’ the grant of
power to legislate for ‘Indians and lands reserved for Indians’. It may be that Justice Laskin understood
‘discriminatory’ to mean only ‘adverse’ or ‘penal’, allowing federal legislation for Indians when this is
‘benign © or beneficial. But, apart from the difficulty of determining whether particular legislation is indeed
‘benign’, and the fact that s 1(b) of the Canadian Bill of Rights requires ‘equality before the law’ rather than
the absence of adverse treatment, it is clearly necessary to define the categories of persons to benefit from
Indian status and Indian land. Such legislation is practically certain to distinguish between persons on
grounds at least of descent (if not of race). It is true that it is not bound to distinguish on grounds of sex:
Lavell objected to s 12(1)(b) not because its discriminated on grounds of her race but because it
discriminated on grounds of her sex. But Justice Laskin was, it seems, not simply making this point.

141. The Emergence of a Test for Equality. In the end, the view that power to legislate for Indians does not
entail discriminatory legislation requires the adoption of some form of ‘reasonable classification’ test,
assisted by the argument that a category specifically enumerated as a head of constitutional power and
establishing a substantial federal responsibility cannot be, as such, a ‘suspect classification’. And it is this
view which seems to have emerged in subsequent cases.’® Attorney-General for Canada v Canard®’
involved the impact of equality before the law on provisions of the Indian Act vesting testamentary
jurisdiction in respect of Indians resident on reserves, in the Minister of Indian Affairs.®® Under the Indian
Act the invariable practice was to appoint a departmental officer to be administrator of an intestate Indian
estate, and regulations made under the Act contemplated, if they did not require, that an officer would be the
administrator. Under provincial law and practice, on the other hand, the spouse of a deceased person would
normally be appointed as administrator. Canard, the wife of a deceased Indian who died intestate and
resident on a reserve, claimed that the law or practice which prevented her appointment as administrator
violated s 1(b) of the Canadian Bill of Rights. But by an apparently clear majority the Court (5-2) held that
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the Act did not violate equality before the law in this respect. As with Lavell, analysing the real basis for the
decision is difficult. The argument which seems to have attracted the greatest support was that the vesting of
testamentary jurisdiction over reservation Indians in the Minister (to be exercised as a quasi-judicial power
subject to judicial review) did not as such constitute discrimination.®” For such vesting to constitute
discrimination there would have to be some substantive adverse consequence of the jurisdictional
arrangements. But whether the wife’s ineligibility for appointment as administrator resulted from law or
practice, it was a consequence not of the Indian Act but of the regulations and of Departmental practice
under them. The Indian Act itself did not, therefore, discriminate.®? The argument is, however, incomplete.
Even if no adverse consequences flowed from a jurisdictional distinction, that distinction was still,
apparently, separate treatment by reference to race, and there fore presumptively inconsistent with ‘equality
before the law’. This objection was met in several different ways. Justice Ritchie (with whom Justice
Martland agreed) held that the provision of a separate jurisdiction was not discriminatory because there was
no basis of comparison within federal law.®”® Lacking any such basis, and given the inadmissibility of
comparisons with provincial law, these were simply provisions which ‘deal[t] only with the legal rights of
Indians’.*** Such provisions, in isolation, were not discriminatory. This is an unsatisfactory solution to the
problem of equality of law in a federation. It leaves penal provisions such as that in Drybones intact unless
there happens to be another federal law potentially applicable. As Justice Beetz pointed out, this ‘would
allow all sorts of discriminations provided all Indians were being equally discriminated against’.®”® That
would be the negation of ‘equality before the law’. These difficulties are not overcome by the alternative
suggestions of reference to the common law®® or to some form of “provincial jus gentium’.%%’
142. The “Valid Federal Objective’ Test. The alternative is to adopt some variant of the ‘reasonable
classification’ test, as Justice Martland did. He said:

the right to equality before the law guaranteed by s 1(b) of the Bill of Rights [does] not involve the proposition that
all federal statutes must apply equally to all individuals in all parts of Canada ... [F]ederal legislation which [applies]
to a particular group or class of people, or in a particular area of Canada, [does] not offend against that guarantee if it
[is] enacted in order to achieve a valid federal objective ... Section 43 of the Indian Act is legislation relating to the
administration of the estates of deceased Indians and (unless the Minister otherwise orders, which he did not do in
this ease) relates only to those Indians ordinarily resident on reserves. It enables the Minister to appoint
administrators of estates of deceased Indians and to remove them. The Regulations enacted pursuant to s 42 enable
the Minister to appoint an officer of the Indian Affairs Branch to be the administrator of estates and to supervise the
administration of estates. In my opinion there are legitimate reasons of policy for the enactment of such provisions in
relation to the estate assets of deceased Indians ordinarily resident on reserves.®?®

The reference to a ‘valid federal objective’ cannot be a reference to the constitutional validity of legislation,
otherwise the Canadian Bill of Rights would be redundant. It can only be a judgment as to the reasonableness
or legitimacy (as distinct from the arbitrariness or unreasonableness) of the classification adopted by the law
in the light of its purpose and effect. This view is supported by Justice Martland’s reliance upon the
‘legitimate reasons of policy’ for s 42 and 43.°* A further gloss on the ‘valid federal objective’ test was
provided by Justice Beetz in his concurring judgment. His Honour explained the decision in Lavell’s case in
the following way:

I understand Lavell to have primarily decided that Parliament must not be deemed to have subjected to the Canadian
Bill of Rights the authority vested upon it under s 91(24) of the British North America Act, 1867, exclusively to make
laws for ‘Indians and Lands reserved for the Indians’, in so far as this authority, being of a special nature, could not
be effectively exercised without the necessarily implied power to define who is and who is not an Indian and how
Indian status is acquired or lost. In so defining Indian status, Parliament could, without producing conflict with the
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Canadian Bill of Rights, establish between various cases of intermarriages, such distinctions as could reasonably be
regarded to be inspired by a legitimate legislative purpose in the light for instance of long and uninterrupted history ...
The British North America Act, 1867, under the authority of which the Canadian Bill of Rights was enacted, by using
the word ‘Indians’ in s 91(24), creates a racial classification and refers to a racial group for whom it contemplates the
possibility of a special treatment. It does not define the expression ‘Indian’ ... Parliament can do [this] within
constitutional limits by using criteria suited to this purpose but among which it would not app ear unreasonable to
count marriage and filiation and unavoidably, intermarriages, in the light of either Indian customs and values which,
apparently, were not proven in Lavell, or of legislative history of which the Court could and did take cognisance.®*

In other words, given the existence of s 91(24), the classification ‘Indian’ cannot be a suspect one under the
Canadian Bill of Rights, so far as concerns matters inherent in or reasonably related to the specification of
Indian status and its incidents and the protection of that status. In determining the reasonableness of that
relationship, it is proper to take into account ‘Indian customs and values’ (although this has never been
directly in issue in the Canadian cases) and the history of legislation for Canadian Indians. Later cases have
confirmed the ‘valid federal objective’ test as the established test in cases involving the Canadian Bill of
Rights, although none dealt directly with Indian law.®*® The test operates as a form of ‘reasonable
classification’ requirement, although the Court’s consideration of the issues has been more reticent and
concealed than that of the United States Supreme Court.®** What is of interest is that the Canadian Supreme
Court seems to have arrived, by a rather different course, at the same general position with respect to federal
legislation affecting Indians as the United States Supreme Court. In both jurisdictions, the suspicion that
would normally be directed at legislative classifications involving Indians is displaced by the established
constitutional mandate, and the related responsibility, to enact ‘special laws’. Adverse penal consequences
are still carefully scrutinised: otherwise, reasonable legislative judgments of need will not be disturbed,
especially where these are supported by an established legislative history, or by consideration of Indian
‘customs and values’.

143. The Canadian Constitution Act 1982. The Canada Act 1982 (UK), passed by the United Kingdom
Parliament at the request and consent of the Canadian Parliament (and with the agreement of all the
Provinces except Quebec) enacted a new Constitution Act for Canada. This includes the Canadian Charter of
Rights and Freedoms, which applies to all Canadian Parliaments. The Constitution provides, in part:

15(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of
the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions
of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability.

25. The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate
from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including:

(a) any rights or freedoms that have been recognised by the Royal Proclamation of October 7, 1763: and

(b) any rights or freedoms that may be acquired by the aboriginal peoples of Canada by way of land claims
settlement.

27. This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the
multicultural heritage of Canadians.

28. Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male
and female persons.

PART Il
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35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and
affirmed.

(2) In this Act, ‘aboriginal peoples of Canada’ includes the Indian, Inuit and Metis peoples of Canada.

(3) For greater certainty, in subsection (1) ‘Treaty Rights’ includes rights that now exist by way of land claims,
agreements, or may be so acquired.

(4) Notwithstanding any other provision of this Act, the Aboriginal and treaty rights referred to in subsection (l) are
guaranteed equally to male and female persons.®*

144. Continuing Constitutional Debate. Canadian Indian organisations were very active in the discussions
and controversies leading to the adoption of the Constitution,®** and this process has been continued and
formalised by provisions for further consultation at First Minister’s conferences at which the Indian
organisations are represented, to spell out in more detail the ‘existing aboriginal and treaty rights of the
aboriginal peoples of Canada’ and to deal with other Indian demands. At the first such conference, held in
1983, a number of constitutional amendments were agreed to, some of which have now been implemented.635

In addition an express constitutional ‘commitment’ is given that amendments to s 25 or Part II of the 1982 Act or to s
91(24) of the Constitution Act 1867°* will not be made before consultation with ‘representatives of the aboriginal
peoples of Canada’ at a constitutional conference® and a schedule of further constitutional conferences to discuss
‘constitutional matters that directly affect the aboriginal peoples of Canada’ is established.®®® It is too early to tell how
the Canadian courts will interpret and apply s 15, which is drafted in deliberately broader terms than s 1(b) of the
Canadian Bill of Rights. However, in view of the specific reservation of Indian rights in s 25 and 35, it is clear that
the special forms of protection or recognition of Indian claims or traditions envisaged by those sections will not be
regarded as infringing equality before the law or equal protection.®*

The Position in Other Comparable Jurisdictions

145. A Pacific Island Decision. Similar arguments have been used by courts in other comparable
jurisdictions in upholding laws relating to indigenous minorities or to customary rules or procedures. A good
example is the decision of the Cook Islands Court of Appeal in Clarke v Karika.®*® The case involved
legislation relating to a long-running dispute over customary land in the Cook Islands. In 1908 the Cook
Islands Land Titles Court decided that certain customary land disputed between two clans belonged to the
respondent’s clan (although life interests in the land were awarded to the appellant). However disputes over
the land continued and were a significant cause of unrest. Eventually the Cook Islands legislature passed a
private Act entitling any person affected to apply to the Lands Division of the Cook Islands High Court to
have the matter reheard. The respondents claimed that the private Act violated the principles of non-
discrimination and equality before the law as protected by s 64 of the Cook Islands Constitution. The Court
of Appeal held unanimously that the Act did not violate these principles. After articulating a concept of
equality and non-discrimination by virtue of which discrimination exists where a law ‘singles out persons for
reasons not consonant with a legitimate and apparent legislative purpose’, the Court held that the purpose of
the Act was legitimate and that its effect — providing for a rehearing on the merits — was not
disproportionate to its purpose. The Court said:

It is only [particular] lands ... for which Parliament has decided to allow rehearings of questions of title. To widen the
possible reheatings to cover other lands might well have been to invite arguments that Parliament was going further
than could be justified by the particular problem which evidently led to the legislation. It could even be said that by
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treating similarly people not necessarily in the same position Parliament would deny equality before the law.
Moreover, an Act extending to a wider area , such as a whole tribal district, would tend to undermine security of title
generally. The Courts would not be justified in interpreting the Constitution as requiring Parliament, if legislating for
rehearings, to do so on a wider scale than Parliament thinks necessary. And we do not think that the Constitution
could possibly be interpreted as altogether denying Parliament any power to legislate for any reheating. An attempt to
pass a series of private Acts providing for reheatings of a series of individual cases not legitimately capable of being
regarded as in any special category would raise different issues. It might conceivably be open to successful challenge
under the Constitution. But there is no evidence before the Court of any proposal on those lines ... [CJounsel for the
respondent did seek to place some reliance on [the fact] that the owners affected by the Act are a bloodrelated group.
Insofar as this is a claim of discrimination or unequal treatment because of family origin, the answer is that the family
relationship is inherent in the land tenure system. The terms of the 1980 Act indicate that the essential reason why
that group of people is affected is that titles to a particular tract of land are in dispute; it is not their relation to one
another. The Court cannot impute to Parliament a hidden intention to legislate against a particular family.%*

146. Decisions in Other Jurisdictions. A similar approach was taken, in rather different circumstances, by
the Western Samoan Court of Appeal in a case which involved the consistency of the matai system of
representation with the principle of ‘equal protection under the law’.**? And analogous forms of the
‘reasonable classification’ test have been adopted, for example, under the Constitutions of the Republic of
India,>* the Republic of Ireland,*** and of Singapore.®*

The Position in International Law

147. The Concept of Discrimination in General International Law. Questions of equality and
discrimination have been the subject of considerable discussion and reflection in international law, both in
the interpretation of ‘minorities clauses’ and of similar guarantees of non-discrimination for specific groups,
and more recently in the interpretation of general human fights instruments. A survey of this material®®
strongly suggests that a general definition of discrimination has emerged in international law, a definition
which would give content to any general international law rule on the subject,®*’ and which would also be at
least presumptively the meaning to be given to the term in international treaties. This test for ‘discrimination’
involves discovering a distinction based on a prohibited ground which has an invidious or arbitrary effect in
preferring or excluding particular classes or persons. The point was strongly made by the European Court of
Human Rights in the Belgian Linguistics Case®*® which concerned Article 14 of the European Convention of
Human Rights, guaranteeing non-discrimination and equality before the law. The Court said:

It is important ... to look for the criteria which enable a determination to be made as to whether or not a given
difference in treatment ... contravenes Art 14. On this question the Court, following the principles which may be
extracted from the legal practice of a large number of democratic States, holds that the principle of equality of
treatment is violated if the distinction has no objective and reasonable justification. The existence of such a
justification must be assessed in relation to the aim and effect of the measure under consideration, regard being had to
the principles which normally prevail in democratic societies. A difference of treatment in the exercise of a right laid
down in the Convention must not only pursue a legitimate aim: Art 14 is likewise violated when it is clearly
established that there is no reasonable relationship of proportionality between the means employed and the aim
sought to be realised.®*

And it concluded that:
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Article 14 does not prohibit distinctions in treatment which are founded on an objective assessment of essentially
different factual circumstances and which, being based on the public interest strike a fair balance between the
protection of the interests of the community and respect for the rights and freedoms safeguarded by the
Convention.®°

Similarly, McKean, in his study on the principle of equality in international law, concludes:

The principle does not require absolute equality or identity of treatment but recognizes relative equality, ie different
treatment proportionate to concrete individual circumstances. In order to be legitimate, different treatment must be
reasonable and not arbitrary, and the onus of showing that particular distinctions are justifiable is on those who make
them. Distinctions are reasonable if they pursue a legitimate aim and have an objective justification, and a reasonable
relationship of proportionality exists between the aim sought to be realized and the means employed. These criteria
will usually be satisfied if the particular measures can reasonably be interpreted as being in the public interest as a
whole and do not arbitrarily single out individuals or groups for invidious treatment.®**

148. The International Law Definition Applied to Recognition of Minority Practices and Laws. In
applying these principles to proposals for the recognition of minority practices and laws it is usual to draw a
distinction between appropriate forms of recognition of minority practices, and programs of affirmative
action which are aimed at the educational or economic advancement of a particular racial or ethnic group.®*
Systems of protection for or recognition of minority cultures have existed for a long time in many parts of
the world: although these may make special provision for such groups, they will not be discriminatory if they
are a reasonable response to the special circumstances of the minority, are generally accepted by it, and do
not deprive individual members of the minority group of basic rights. This distinction was clearly formulated
by the United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities in
1947:

1. Prevention of discrimination is the prevention of any action which denies to individuals or groups of people
equality of treatment which they may wish.

2. Protection of minorities is the protection of non-dominant groups which, while wishing in general for equality of
treatment with the majority, wish for a measure of differential treatment in order to preserve basic characteristics
which they possess and which distinguish them from the majority of the population. The protection applies equally to
individuals belonging to such groups and wishing the same protection.®

Similarly, in the United Nations Committee on Information from Non-Self-Governing Territories (as it then
was), a ‘fundamental distinction” was drawn between discriminatory laws on the one hand, and protective
measures designed to safeguard the rights of indigenous inhabitants, including ‘differential or concessionary

laws’ 654

By differential or concessionary legislation [the Committee] meant those laws which reflect the different, religious,
traditional and cultural aspirations of the different communities and which originate with and are maintained by the
will of the particular communities concerned.®*®

This view was accepted and incorporated in General Assembly Resolution 644 (VII), adopted on 10
December 1952, by which the General Assembly:

Recognizing that there is a fundamental distinction between discriminatory laws and practices, on the one hand, and
protective measures designed to safeguard the rights of the indigenous inhabitants, on the other hand ...

Recommends that where laws are in existence providing particular measures of protection for sections of the
population, these laws should frequently be examined in order to ascertain whether their protective aspect is still
predominant, and whether provision should be made for exemption from them in particular circumstances ...%
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A similar distinction was accepted by the Permanent Court of International Justice in the Case concerning
Minority Schools in Albania. Commenting on the inter-war minorities treaties, which combined guarantees
of equality with a measure of protection of minority rights, the Court stated:

The idea underlying the treaties for the protection of minorities is to secure for certain elements incorporated in a
State, the population of which differs from them in race, language or religion, the possibility of living peaceably
alongside that population and co-operating amicably with it, while at the same time preserving the characteristics
which distinguish them from the majority, and satisfying the ensuing special needs. In order to attain this object, two
things were regarded as particularly necessary, and have formed the subject of provisions in these treaties. The first is
to ensure that nationals belonging to racial, religious or linguistic minorities shall be placed in every respect on a
footing of perfect equality with the other nationals of the State. The second is to ensure for the minority elements
suitable means for the preservation of their racial peculiarities, their traditions and their national characteristics. These
two requirements are indeed closely interlocked, for there would be no true equality between a majority and a
minority if the latter were deprived of its own institutions, and were consequently compelled to renounce that which
constitutes the very essence of its being as a minority.®’

In the scholarly literature there is also general agreement that appropriate measures of recognition of
minority customs and traditions are not inconsistent with the principles of equality and non-discrimination in
international law.®*®

149. Discrimination in the Racial Discrimination Convention. Articles 1, 2 and 5 of the Racial
Discrimination Convention prohibit discrimination on grounds of race, colour, descent or national or ethnic
origin. Article 1(1) of the Convention defines ‘racial discrimination’ as:

any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which
has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life ...

Article 1(4) excludes from the prohibition in Art 1(1) certain ‘special measures’ which would otherwise
constitute racial discrimination as defined:

Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or
individuals requiring such protection as may be necessary in order to ensure such groups individuals equal enjoyment
or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided, however,
that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and
that they shall not be continued after the objectives for which they were taken have been achieved.

Article 1(4) thus requires continuing scrutiny of ‘special measures’ to ensure that they are ‘not continued
after the objectives for which they were taken have been achieved’. It also prohibits the ‘maintenance of
separate rights for different racial groups’, a reference to the discredited ‘separate but equal’ doctrine.®
Subject to these two provisos, the Convention freely allows ‘special measures’ (often called ‘reverse
discrimination’ or ‘affirmative action’) to be taken.®®® Indeed, Art 2(2) of the Convention goes further and
‘requires’ certain action to be taken:

States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and other fields, special
and concrete measures to ensure the adequate development and protection of certain racial groups or individuals
belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and
fundamental freedoms. These measures shall in no case entail as a consequence the maintenance of unequal or
separate rights for different racial groups after the objectives for which they were taken have been achieved.

150. Discrimination and Special Measures: Two Views of the Convention. The qualifying phrase ‘when the
circumstances so warrant’ in Art 2(2) significantly reduces its impact as a matter of obligation. Nonetheless,
Art 2(2) acknowledges not merely that certain ‘special measures’ are justified, but that they may be essential
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to ensure the protection of certain groups or individuals. If the definition of ‘discrimination’ in Art 1(1) is
read as incorporating the general international law test based on ‘reasonable classifications’,*®" then the scope
of Art 2(2) would not be limited to ‘special measures’ under Art 1(4), but would include measures which are
not discriminatory, in the Art 1(1) sense, at all. Given the drafting history of the Convention,®® the pre-
existing and widely accepted meaning of discrimination in international law, and the apparent consensus of
writers, this may be the better interpretation.®®® But Art 1(1) does not in terms specify a criterion based on
reasonable classifications. An alternative view would be that the Convention achieves the same result as the
general international law test though the combination of a strict guarantee of formal equality (that is, the
absence of any distinction involving any element of race, no matter how ‘reasonable’ or legitimate) with a
broad exception for ‘special measures’ under Art 1(4) and 2(2) to accommodate the range of special needs.
This alternative interpretation does however require that Art 1(4) not be limited to the temporary measures of
affirmative action in the strong sense (such as racial quotas in employment or education) with which it is
usually associated. A problem with this interpretation is that Art 1(4) seems to envisage measures aimed at
achieving a specified ‘result’ or objective within some more or less definite time. But some at least of the
special measures’ which are to be taken under Art 2(2) do not have what could be described as an end result
in view, and could properly be maintained indefinitely. For example, special provisions for bilingual
education for a minority ethnic group are certainly among the measures envisaged by Art 2(2).%** Such
measures should last as long as the linguistic group survives. In such cases the termination of the special
measure would indicate, not the ‘achievement’ of its objectives but its failure. For these reasons the better
view seems to be that Art 1(1) of the Convention does incorporate the general test for discrimination based
on the reasonableness as opposed to the arbitrariness of particular classifications or distinctions. But,
assuming that Art 1(4) is capable of encompassing the different kinds of special measure, there may be little
or no practical difference between the two views of the Convention. And subsequent practice, especially that
of the Committee on the Elimination of Racial Discrimination established under the Convention, supports the
view that special measures recognising cultural or indigenous minority rights may be entirely justified under
Art 1, if not indeed required under Art 2(2).°%

The Position in Australia

151. The Effect of Section 51(26) of the Constitution. In Koowarta v Bjelke-Petersen, some members of the
High Court expressed the view that legislation under s 51(26) of the Australian Constitution, which
empowers the Parliament to pass ‘special laws’ for, amongst others, the people of the Aboriginal race, would
necessarily be ‘discriminatory’ legislation. Justice Wilson said:

There is a touch of irony in the fact that the Commonwealth seeks to support the validity of an Act to give effect to
these principles [of equality and non-discrimination] by relying on a power to enact discriminatory laws, whether for
good or ill, for the people of any race ... [I]t is basic to an understanding of the scope of the power to recognise that
even when it is used for wholly benevolent and laudable purposes it remains a power to discriminate with respect to
such people.®®®

Similarly, Justice Brennan said:

It is of the essence of a law falling within para (xxvi) that it discriminates between the people of the race for whom
the special laws are made and other people, whereas the Act seeks to eliminate racial discrimination.®”

On the other hand the Chief Justice (with whom Justice Aickin agreed) and Justice Stephen stated only that
‘discriminatory or repressive’ legislation could be passed under s 51(26), not that legislation under that
power would necessarily be discriminatory.®®® Justice Murphy drew from the word “for’ in s 51(26) the
conclusion that only beneficial, as distinct from adversely discriminatory, legislation could be passed under
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that power.®® The view that “discriminatory treatment on the basis of race or colour ... does not inhere in’ s
51(26)°" is confirmed by the High Court’s decision in Commonwealth v Tasmania.®”* It was not suggested
that s 8 and 11 of the World Heritage Properties Conservation Act 1983 (Cth), which protected Aboriginal
sites in the World Heritage Area in Tasmania, were racially discriminatory. However Justices Wilson and
Brennan in Koowarta’s case were not concerned with the concepts of equality before the law and non-
discrimination, which are not protected by the Constitution. Discussion of these concepts, at least in the
context of racial discrimination, has occurred only in decisions under the Racial Discrimination Act 1975
(Cth).

152. The Racial Discrimination Act 1975 (Cth). The Racial Discrimination Act 1975 (Cth) was passed
specifically to implement, as part of Australian law, the Racial Discrimination Convention.®”? Part 11 of the
Act, entitled ‘Prohibition of Racial Discrimination’, provides in part that:

8. (1) This Part does not apply to, or in relation to the application of, special measures to which paragraph 4 of Art |
of the Convention applies...

9. (1) It is unlawful for a person to do any act involving a distinction, exclusion, restriction or preference based on
race, colour, descent or national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of any human fight or fundamental freedom in the political,
economic, social, cultural or any other field of public life.

10. (1) If, by reason of, or of a provision of, a law of the Commonwealth or of a State or Territory, persons of a
particular race, colour or national or ethnic origin do not enjoy a fight that is enjoyed by persons of another race,
colour or national or ethnic origin, or enjoy a right to a more limited extent than persons of another race, colour or
national or ethnic origin, then, notwithstanding anything in that law, persons of the first-mentioned race, colour or
national or ethnic origin shall, by force of this section, enjoy that right to the same extent as persons of that other race,
colour or national or ethnic origin.

It is clear that s 8(1), by its direct incorporation of Art 1(4) of the Convention, allows ‘special measures’ in
favour of particular racial or ethnic groups, within the limits laid down by Art 1(4). Section 10(1), which
according to its sidenote establishes ‘rights to equality before the law’, must thus be read subject to s 8(1).°"

153. The Racial Discrimination Act 1975 and the High Court: Gerhardy v Brown. In Gerhardy v Brown,®”
the High Court appears to have accepted the second of the two interpretations of the Convention outlined in
para 150. On this view, measures for the recognition of Aboriginal customary laws and traditions will
usually, if not necessarily, have to be justified as ‘special measures’ under Art 1(4) of the Convention (s 8(1)
of the Commonwealth Act). The case involved an appeal from a single judge of the South Australian
Supreme Court, who had held that s 19 of the Pitjantjatjara Land Rights Act 1981 (SA) was invalid because
inconsistent with the Racial Discrimination Act 1975 (Cth).®”® Section 19 of the South Australian Act
provides that a person, other than a Pitjantjatjara as defined,®’® may not enter upon Pitjantjatjara land except
with the permission of the corporate body representing the Pitjantjatjara people. The defendant, an Aborigine
but not a Pitjantjatjara, entered upon the land without such permission, and was prosecuted under the Act.®’”
Justice Millhouse held that provisions excluding persons from land on grounds which included grounds of
race (because to be a Pitjantjatjara was, amongst other things, to be a member of the Aboriginal race) were
racially discriminatory under the Commonwealth Act. The argument that the South Australian Act
established distinctions based upon traditional affiliation to land, which were not therefore discriminatory,

669 id., 473. Mason J did not discuss s 51(26).

670 Attorney-General of Canada v Lavell (1973) 38 DLR (3d) 481, 511 (Laskin J, diss); see para 140.

671 (1983) 46 ALR 625.

672 (1982) 39 ALR 417. The validity in principle of the Act under the external affairs power was upheld in Koowarta v Bjelke-Petersen (1982)
39 ALR 417.

673 The Act reverses the order of the Convention, under which Art 1(4) is relevant only with respect to measures which do constitute racial
discrimination under Art 1(1).

674 (1985) 57 ALR 472. For comment see JA Thomson, ‘Human rights Treaties as Legislation: Gerhardy v Brown, Reverse Discrimination and
the Constitution’ [1985] ACL AT 16.

675 (1983) 49 ALR 169 (Millhouse J).

676 Under s 4, a ‘Pitjantjatjara’ is defined as a ‘member of the Pitjantjatjara, Yungkatatjara or Ngaanatjara people’ who is also ‘a traditional
owner of the lands, or a part of them’, and ‘traditional owner’ was defined to mean an Aboriginal with ‘social, economic and spiritual
affiliations with and responsibilities for the land in accordance with Aboriginal tradition’.

677 For some factual background to the case see P Toyne and D Vachon, Growing up the Country, Penguin, Ringwood, 1984, 148-51.



was rejected.®”® On appeal, a majority of the High Court accepted the view that s 19 of the Act, at least,
involved a discrimination ‘based on race’ contrary to Art 1(1) of the Convention. Thus Art 1(1) was
interpreted as guaranteeing formal equality before the law: any legal provision, no matter what its content,
which confers or defines rights in the public arena by reference to criteria with some racial or ethnic element,
is on this view discriminatory under Art 1(1). This conclusion was most clearly expressed by Justice
Brennan:

Whatever may be the connotation of the term ‘discrimination’ in international law generally, in the context of the
Convention Art 1(4) expresses an exception to what otherwise falls within Art 1(1) ... Section 9(1) picks up the
general conception of discrimination in Art 1(1), but not the exception expressed in Art 1(4) ... Section 9(1) therefore
prohibits all acts involving a distinction, exclusion, restriction or preference based on race that denies formal equality
before the law. And so, an act done in performance of a duty imposed by a State law which involves a distinction
based on race that denies formal equality falls within s 9(1). Such an act must be held to be unlawful and the State
law that purports to command the doing of the act is invalid unless it satisfies the description of a special measure.®™

154. The ‘Reasonable Classification’ Doctrine. Although some of the justices referred to the ‘reasonable
classification’ doctrine and to the comparative and international law materials, only Justice Wilson thought
that doctrine might be consistent with the language of Art 1(1).%®° But, as a corollary of an interpretation of
Art 1(1) embodying the notion of formal equality only, the whole Court was prepared to take an expansive
view of Art 1(4) and s 8(1) as authorising reasonable measures for the recognition of Aboriginal claims or
needs. Thus Art 1(4) was not concerned only with questions of economic, social or educational
advancement, but could properly include measures for the recognition and protection of the culture and
identity of minority groups. In Justice Brennan’s words:

Human rights and fundamental freedoms may be nullified or impaired by political, economic, social, cultural or
religious influences in a society as well as by the formal operation of its laws. Formal equality before the law is an
engine of oppression destructive of human dignity if the law entrenches inequalities ‘in the political, economic,
social, cultural or any other field of public life’ ... A legally required distinction, exclusion, restriction or preference
based on race nullifies or impairs formal equality in the enjoyment of human rights and fundamental freedoms, but it
may advance effective and genuine equality. In that event, it wears the aspect of a special measure calculated to
eliminate inequality in fact.®®

155. The Pitjantjatjara Land Rights Act as a Special Measure. In applying this conception of the
Convention and the Racial Discrimination Act 1975 (Cth) to the State Act, there were, despite the unanimity
of result, some important differences in emphasis. The difficulty was that, while s 19 of the State Act dealt
only with access rights of non-Pitjantjatjara, that provision was plainly part of a larger statutory scheme
involving the control both of rights to land, and control over access to land, upon the Pitjantjatjara people.

o Traditional Land Rights as a Special Measure. The Land Rights Act assumed that the only persons
who were ‘traditional owners’ of the lands were Aborigines who were members of the ‘Pitjantjatjara,
Yungkutatjara or Ngaanatjara people’, and that these people, or most of them, were ‘traditional
owners’ of all or part of the land. Neither assumption was strictly necessary to the scheme of the Act,
and if either proved to be wrong in any significant way then serious problems of equal protection
could arise. In the absence of evidence on either point the Court was prepared to treat both
assumptions as broadly correct. On this basis the two justices who expressly discussed the land rights
provisions themselves had no difficulty in treating them as a ‘special measure’. Thus Justice Deane
said:

Those central provisions were, plainly enough, special measures taken for the purpose of adjusting the law of
South Australia to grant legal recognition and protection of the claims of the Pitjantjatjaras to the traditional
homelands on which they live. Until those special measures were enacted, the doctrine that this continent was
terrae nullius at the times when British sovereignty was imposed had combined with the narrowness of the
notions of ownership and occupation under the imported law to make the Pitjantjatjaras a disadvantaged
racial or ethnic group as regards one of the ‘human rights’ which the Convention specifically identifies,
namely, the ‘right to own property alone as well as in association with others’ (Art 5(d)(v)). That ‘right to
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own property’ extends to what Art 11 of Convention No 107 of the International Labour Organisation
identified as the ‘right of ownership, collective or individual, of the members of [indigenous and other tribal
and semi-tribal populations] over the lands which [those] populations traditionally occupy’, It embraces the
right to preserve such lands as homelands upon which sacred sites may be safeguarded and traditional
customs and ways of life may be pursued in accordance with the ordinary law.%

o Restrictions on Access as a Special Measure. The restrictions on access under s 19 raised more
difficult questions. Except for various exemptions for opal miners and their families, and for law-
enforcement and other officials, any non-Pitjantjatjara wishing to enter the lands had to apply in
writing for a permit. Anangu Pitjantjatjara, the corporate body established by the Act, was of course
bound not to discriminate on the grounds of race in issuing permits, but the effect of the provisions
was to set up a corporate licensing authority between the Pitjantjatjara and ‘outsiders’. Thus individual
Pitjantjatjara could not invite non-Pitjantjatjara to visit them without permission. More seriously,
perhaps, a non-Pitjantjatjara married to a Pitjantjatjara who wished to live on the lands would have to
obtain a permit to do s0.®®® Section 19 could therefore give rise to situations of individual
estrangement not unlike that in the Lavell case.®® For these reasons several justices (especially Justice
Deane) were critical of the access provisions.®®® Nonetheless the whole Court (Justice Deane
reluctantly) was prepared to treat s 19 as a ‘special measure’, in the context of the Act as a whole. The
point was again most clearly made by Justice Brennan:

By definition all Pitjantjatjaras have a traditional relationship with the lands or with some parts of the lands. It
may be inferred that they have no other home. Homelessness is a disadvantage sadly suffered by people of all
races, but Aborigines with traditional relationships with their country may reasonably be thought to need
protection from an inundation of their culture and identity by those who embrace different values and who
constitute a majority in Australian society. That may not be the view of all Australians, but it is a view that
the Parliament of South Australia could reasonably hold. It is a view which might reasonably be held by a
mature and humane society, desiring to respect the culture and identity of any peaceful minority group and to
accord dignity to the members of that group. It is a view that a court could not hold to be unreasonable. The
political assessments evidenced by the enactment of the Land Rights Act, being reasonably made, establish
the indicia of a special measure.®

156. The Duration of Special Measures. The Court, consistently with this broad view of Art 1(4), rejected
the argument that legislative ‘special measures’ had to be temporary either in nature or in terms (for example
through incorporating a ‘sunset clause’). As Justice Mason said:

In the present case the legislative regime has about it an air of permanence. It may need to continue indefinitely if it is
to preserve and protect the culture of the Pitjantjatjara peoples. Whether that be so is a question which can only be
answered in the fullness of time and in the light of the future development of the Pitjantjatjara peoples and their
culture. The fact that it may prove necessary to continue the regime indefinitely does not involve an infringement of
the proviso. What it requires is a discontinuance of the special measures after achievement of the objects for which
they were taken. It does not insist on discontinuance if discontinuance will bring about a failure of the objects which
justify the taking of special measures in the first place.®®

But the difficulties with the access provisions were such that some justices at least doubted that they could be
maintained in force indefinitely, whatever the position with the land rights provisions themselves. There
remains therefore a continuing avenue for judicial review of special measures if, in the light of changed
circumstances, they no longer meet the requirements of the Convention.

157. The Present Australian Law. It follows from Gerhardy v Brown that laws, especially those enacted
with the consent of the Aboriginal people affected, which are intended to ‘respect the culture and identity of
[an Aboriginal group] and to accord dignity to the members of that group’, and which do not deny members
of the protected group basic rights, will be held to be ‘special measures’ in this extended sense and therefore
not discriminatory under the Racial Discrimination Act 1975 or the Convention. Such laws need not be
temporary: they may be expressed to apply only in the circumstances which justify the law as a special
measure, or they may be kept under review by the Parliament (or by a body established by the Parliament) to
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ensure that they continue to qualify as reasonable measures.®® In the latter case there remains the possibility
of further review by the Court, if the measures prove to be no longer necessary or adapted to the needs of the
relevant group.®®®

The Commission’s Approach

158. The Justification of Special Laws. To summarise, Australia’s international obligations, under the
Racial Discrimination Convention and the Civil and Political Rights Covenant, require that Australian
legislation should not discriminate on grounds of ‘race, colour, descent, or national or ethnic origin’. But this
does not preclude reasonable measures distinguishing particular groups and responding in a proportionate
way to their special characteristics, provided that basic rights and freedoms are assured to members of such
groups. Nor does it preclude ‘special measures’, for example for the economic or educational advancement
of groups or individuals, so long as these measures are designed for the sole purpose of achieving that
advancement, and are not continued after their objectives have been achieved. These principles, reflected in
the Racial Discrimination Act 1975 (Cth), constitute the primary measure of the Commission’s
recommendations in these respects. It is also helpful to compare the application of constitutional guarantees
of equality before the law or equal protection in countries with similar backgrounds and problems. Under the
Canadian Bill of Rights and the Charter of Rights and Freedoms, legislative distinctions, even if partly based
on ethnic or cultural factors, will be valid if they are directed at a ‘valid federal objective’, and do not
penalise persons only on account of their race. These guarantees of equality allow for the special treatment of
Canadian Indians, for whom there is a specific constitutional responsibility. In exercising its power with
respect to Indian and Indian lands, Parliament can use distinctions based on ‘a legitimate legislative purpose
in the light ... of long and uninterrupted history’,**® or on ‘Indian customs and values’, provided that such
distinctions do not specially penalise Indians or exclude them from the enjoyment of basic rights and
freedoms.®* The position in the United States, under the ‘equal protection’ guarantees in the Fifth and
Fourteenth Amendments, is similar. Legislation will be consistent with equal protection if there is a rational
basis for the legislative classification in the light of its legitimate purpose.®®* Legislation which infringes
basic rights (eg in the area of criminal procedure or the right to vote) or which adopts suspect categories as
such (especially race or national origin) will be subject to stringent review. But, as in Canada, United States
courts have been strongly influenced by the special federal responsibility for Indian tribes. Legislation for
Indians and Indian tribes is based not on a suspect racial classification but on a ‘political’ classification, in
view of the long-established special trust responsibility for Indians. Legislation for Indians is not immune
from review under the equal protection guarantee. But such legislation will be upheld ‘as long as the special

treatment can be tied rationally to the fulfilment of Congress’ unique obligation towards the Indians’.*®

159. Assessment of Proposals .for Recognition. Proposals for the recognition of Aboriginal customary law
might be said to involve discrimination against no less than four groups or classes of persons:

o traditional Aborigines themselves:
o other Aborigines:

o other Australians generally:

. non-indigenous groups.

Some comment should be made about each of these.
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160. Discrimination Against Traditional Aborigines. It is significant that in many of the Canadian and
United States cases discussed in this Chapter, the discrimination or inequality complained of was against a
member of the so-called ‘preferred’ group. The only major case in which it was not true was Morton v
Mancari®® where the complainants were non-Indian employees of the Bureau of Indian Affairs. This was the
only case where what was at issue was a program of ‘affirmative action’, as distinct from a special regime
for Indians. The Commission is aware of no decision holding that appropriate measures of recognition of
indigenous customary laws are racially discriminatory, or unequal, even though (as is practically inevitable)
the subjects of that law are defined in part by reference to their race or ethnic origin. In its view, such
measures will not discriminate against members of the group among which the customary law is applied,
provided that they do not deprive individual members of basic rights (including, in particular, access to the
general legal system), are no more restrictive than is necessary to ensure fidelity to the customary laws or
practices being recognised, and allow for individual members of the group to contest the application of its
rules in particular cases. On this basis, the Commission believes that the recommendations made in this
Report, so far as Aborigines themselves are concerned, are not discriminatory or unequal, but are fully
consistent with the important principles of non-discrimination and equality before the law.®*

161. Discrimination against Other Aborigines. A comment frequently made to the Commission during its
work on this Reference was that recommendations for the recognition of Aboriginal customary laws have
little or no impact on non-traditional Aborigines, especially those living in towns and cities.®® These
comments have not usually been cast in terms of discrimination or inequality, but they might be thought to
raise that issue. To the extent that such comments constitute criticisms of proposals (as distinct from
descriptions of the differences between ‘traditional’ and ‘non-traditional’ Aborigines), they tend in entirely
different directions. On the one hand, it is argued that some less-traditional Aborigines, though they may
have abandoned some of the more obvious manifestations of traditional Aboriginal culture and law, retain
significant elements of traditionality which are equally deserving of recognition. This is particularly so, it is
said, with respect to marriage and the family, where traditional law and cultural patterns are resilient and
enduring.®®” To restrict recognition to Aborigines living in a relatively traditional, isolated way in separate
communities would be seriously under inclusive. On the other hand it is argued that such proposals should be
limited to ‘tribal’ Aborigines, strictly defined, what-ever special problems other Aborigines may have.*®
Different views may be held on the extent to which particular Aboriginal groups retain elements of
traditional law and culture in recognisable form. But what is clear is that neither the category of ‘urban
Aborigine’ nor that of ‘traditionally oriented Aborigine’ is easily definable, or exhaustive. Australian
Aborigines, in the exercise of the right recognised in the Commission’s Terms of Reference to ‘retain their
racial identity and traditional life style or, where they so desire, to adopt partially or wholly a European life
style’, enjoy a spectrum of life styles. This spectrum involves, moreover, several directions and dimensions:
it does not follow that movement ‘along’ the spectrum occurs only in one direction, or in any simple way.
These difficulties of classification must be borne in mind in framing any recommendations.®® It is better to
recognise traditional rules or institutions, for particular purposes and in particular con texts, where they exist
in fact. For example, Aborigines who retain the structures and practices of traditional marriage may be
recognised as married, under the Commission’s recommendations, even though in other respects they may
have ceased to follow their traditional laws. This meets the argument that some Aborigines living in non-
traditional contexts retain elements of traditional custom and law which should be recognised.” A second
criticism is of a different kind. It is said that to focus on customary laws is to ignore the main problems
facing Aborigines in relation to the legal system (and especially the criminal justice system), that is, to deal
with subsidiary issues rather than the crucial ones.”® This is more a complaint about the Terms of Reference
than about the Commission’s treatment of them. In any event the Commission’s recommendations are not
framed as being applicable to traditionally oriented Aborigines or some other class of Aborigines. Rather
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they are directed at the problems the Australian legal system causes for those persons who live in accordance
with Aboriginal customary laws and traditions.

162. Discrimination against non-Aborigines. An alternative argument, though one which has not been
directed expressly at the Commission’s work, is that special measures for the recognition of Aboriginal

customary law discriminate in some way against non-Aboriginal members of the Australian community.

702

There are three ways in which that might occur.

Beneficial General Reforms. First, the Commission might recommend reforms which would be
beneficial not only for traditional Aborigines but for all members of the community. To the extent that
measures implementing such reform were restricted to Aborigines only they might be unequal or
discriminatory, unless the need of Aborigines in this situation was significantly greater than that of
other persons. The Commission was not asked in its Terms of Reference to act as a general law reform
agency for Aborigines, but to investigate the special features of Aboriginal traditions and laws,
features which are not shared by the general Australian community. Recommendations reasonably
adapted to the recognition of Aboriginal customary laws are therefore based on relevant differences,
and are not invidious or discriminatory as against other members of the community. But it may be that
the best remedy to a particular problem is not the recognition of customary laws as such, but some
more general amendment to Australian law which would accommodate not only that problem but
other similar problems encountered within the community generally.’®

Additional Liabilities for Non-Aborigines. Secondly, recommendations for the recognition of
Aboriginal customary laws might withdraw legal protection from members of the general community,
or impose extra liabilities on them. This is not necessarily undesirable. For example, a statute
imposing penalties for desecration of an Aboriginal sacred site can be regarded as a recognition of
Aboriginal customary laws and traditions. It is reasonable to require respect for such sites, in the same
way that it is reasonable to require respect for memorials or sites which other members of the
community revere. A difficulty may, however, exist in the context of a customary law defence,
exonerating a defendant from criminal liability for acts in accordance with customary laws. A partial
defence (eg in cases of murder) creates no special problem in the present respect:"* reducing murder
to manslaughter may affect the defendant’s culpability and therefore his sentence, but it has no
substantial effect on the level of protection afforded the community. But a complete defence might
well affect the level of protection afforded to victims. This applies whatever the status or race of the
victim. It is doubtful, therefore, whether Aboriginal customary laws could be recognised as a complete
defence to serious offences consistently with the standards of equal protection.”” In fact the
Commission does not recommend a general customary law defence, for this and other reasons.’® Its
proposals in the criminal law area are carefully drawn so as to avoid withdrawing protection from
Aboriginal people and other Australians.

Providing Special Facilities or Resources. Thirdly, recommendations for the provision of facilities or
funds for Aboriginal communities might be regarded as discriminating against members of the general
community who are also in need. But the Commission’s recommendations involve no program of
reverse discrimination of this kind. Their focus is on legislative and other measures for the appropriate
recognition of Aboriginal customary laws, rather than on programs in areas such as education,
employment and housing. Certain expenditures and certain measures of employment and education
may, no doubt, be required, but these will be incidental to the principal recommendations and justified
by them, in the way that appropriate expenditure and personnel are required to support any justified
governmental action.
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This argument is sometimes associated with, but is distinct from, the argument from general public opinion. See para 166-9.

eg the problem of social welfare payments for the care of children: para 388.

A partial defence recognises the defendant’s moral and psychological conflict in the particular case, and goes as much to mitigation of
punishment as to substantive liability. It is recognised in the United States that individualisation of punishment through the exercise of
discretions creates no equal protection problem: Polyviou, 523.

This criticism would not necessarily apply if Aboriginal customary laws were to be taken into account on considerations of ‘double
jeopardy’, to avoid proceedings or liability under the general law. There is a difference between such a case and ordinary instances of
liability under the general law where there have been no other proceedings or punishments. This is analogous to forms of diversion or
transfer of jurisdiction, which are not precluded by any basic principle of equality in the criminal law. See further ch 20.

See para 442-453.



163. Discrimination against Cultural Traditions and Practices of Immigrant Groups. A more difficult
argument, which has been raised on a number of occasions in the course of the Reference,”®” is that to
recognise Aboriginal cultural traditions, customary laws and practices might be regarded as discriminating
against the cultural traditions, customary laws and practices of some immigrant groups in Australia, to the
extent that these are not recognised. Many such groups come from countries (eg European countries) with
sufficiently similar social structures and traditions so that Australian law creates no particular problem.’®
But some immigrant groups come from countries with very different backgrounds and customs. For these
groups the general Australian legal system may pose special problems for the continuing practice of their
traditions and beliefs. The Commission was only asked to investigate the recognition of Aboriginal, as
distinct from immigrant, customary laws. Questions of priorities between them, or the desirability of
legislating for one to the exclusion of the other, are matters for the Parliament. The Commission should not
make recommendations which, if implemented, would create discrimination against other sections of the
Australian community.

164. Distinctions between Aboriginal and Immigrant Customs. But valid distinctions do exist between the
recognition of Aboriginal customary laws on one hand and of immigrant customs and traditions on the other,
so that it is not arbitrary nor discriminatory to give special recognition to the former in appropriate ways.
Migrants came to the Australian community (the community founded by migration and subsequent
organisation and settlement after 1788) not as communities but as individuals (or families). They came to a
community with its own laws and legal culture. They are entitled to respect for their opinions and practices,
and to share in the formulation and amendment of laws and government policies. Their views on the legal
system and its impact on them are important. But the position of the members of Aboriginal communities is
different. This is their country of origin. In relation to the general community, they exist not merely as
individuals but as a prior community (or series of communities) inhabiting territory to which the general
community itself migrated (without their agreement and without their having any control over that process).
This may not be enough, of itself, to warrant general recognition of Aboriginal customary laws many years
after the event. But the Commission concludes that the recognition of Aboriginal customary laws and
tradition by ‘special laws’ is not precluded by any need to maintain equality with non-indigenous minority
cultures and practices in the Australian community.”® This conclusion is reinforced by several further
considerations. The impact of non-recognition of their customary laws on traditional Aborigines is
demonstrably greater than is the case with immigrant minorities. This impact, and the resulting
disadvantages and injustices of non-recognition, were an important reason for the Reference to the
Commission of the specific question of recognition of Aboriginal customary laws.”® The distinction between
indigenous and immigrant minorities is acknowledged in comparable countries such as the United States and
Canada. In these countries the specific federal responsibility for indigenous Indian peoples, and the long
history of the exercise of that responsibility, are regarded as justifying the continuation of special legislation
in the face of challenges based on ‘equality’ or ‘equal protection’.”™* A similar distinction is increasingly
recognised in the work of the United Nations, where a Working Group on Indigenous Populations has been
established, with Australian support, to draft ‘a set of international standards to protect the rights of
indigenous peoples’.”*? Its work is distinct from the continuing debate over ethnic, religious and cultural
minorities generally, in the Subcommission on Prevention of Discrimination and Protection of Minorities.
This distinction between Aborigines and migrants is also consistent with the principles established by the
Australian Council on Population and Ethnic Affairs. Its Report on Multiculturalism for all Australians
asserts that ‘multiculturalism does not involve separate and parallel development of, the major institutions —
such as education, the law and government — for minority groups. These ... institutions are common to all

707 Human Rights Commission (PH Bailey) Submission 346 (20 Sept 1982) 2; Attorney-General’s Department, Victoria (G Golden) Submission
277 (11 May 1981) 1; BM Mclintyre, Submission 242 (23 April 1981) (but accepting the distinction between immigrants and indigenes); Law
Society of NSW (DE McLachlan), Submission 358 (16 November 1982); Justice HE Zelling CBE, Submission 369 (26 January 1983) 1
(though only with respect to ‘separate systems of law’).

708 One problem common to different groups is that of translation and interpreter services. See para 596-600.

709 To similar effect cf D Partlett, ‘Benign Racial Discrimination: Equality and Aborigines’ (1979) 10 Fed L Rev 238.

710 See para 3-4.

711 See para 132-44.

712 See Commonwealth of Australia, Part Debs (Senate) 25 August 1982, 517. For the work of the working group see its First Report (UN Doc
E/Cn4/Sub 2/1982/33, 25 August 1982); J Hantke ‘The 1982 Session of the UN Sub Commission on Prevention of Discrimination and
Protection of Minorities” (1983) 77 4 AJIL 651, 656-8.



Australians’.”*® But it consistently recognises the special effects of settlement on the Aboriginal people and
the case for ‘adaptations of tribal law that may be applicable to some groups of Aboriginals’.”*

165. The Commission’s Conclusion. The Commission concludes that special measures for the recognition of
Aboriginal customary laws will not be racially discriminatory, and will not involve a denial of equality
before the law or equal protection as those concepts are understood in comparable jurisdictions, if these
measures:

. are reasonable responses to the special needs of those Aboriginal people affected by the proposals:
) are generally accepted by them; and

. do not deprive individual Aborigines of basic human rights, or of access to the general legal system
and its institutions.”

In particular, such measures should not confer rights on Aborigines as such, as distinct from those
Aborigines who, in the particular context, suffer the disadvantages or problems which justify recognition.”®
Pursuant to this basic conclusion, the following guidelines have been applied to the recommendations in this
Report:

o Aborigines should, wherever possible, retain rights under the general law (eg, to enter into Marriage
Act marriages, to make wills) or should at least be able to contest the application of new rules in
particular cases.

o legislation should be no more restrictive than is necessary to ensure fidelity to the customary laws or
practices being recognised.

o measures of recognition should not unreasonably withdraw legal protection or support from
individuals (whether Aboriginal or non-Aboriginal).

. where the most appropriate remedy to a problem revealed by the Commission’s inquiries is not a
recognition of customary law but some more general provision, it is necessary to consider whether that
provision can legitimately be applied to some class of Aborigines only, or whether the reasons for the
provision apply equally to all members of the community.”*” If the latter, the Commission should draw
attention to the problem without making recommendations for legislation applicable only to the more
limited class.

Pluralism, Public Opinion and the Recognition of Aboriginal Customary Laws

166. Other Related Objections to Recognition. Although the objections to recognition based on
considerations of equality, equal protection and non-discrimination are the most important for the purposes
of this Report, other related objections have been made. In particular it is sometimes said that legal
pluralism, such as would be involved in the recognition of customary laws, is divisive and violates a
principle of the unity of the law (especially in the criminal law). the notion that Australians are, and should
be, subject to the ‘one law’ is another form of the argument. these arguments draw to some degree on the

713 Australian Institute of Multicultural Affairs, Multiculturalism for all Australians, AGPS, Canberra, 1982, 11; cf id, 16.
714 id, 4, 15, 21, 24, 30-1.

715 The same conclusion is reached by JG Starke QC in a memorandum written for the Commission: ‘International Law Implications of
Reference to Law Reform Commission on Question of Aboriginal Customary Law’, Submission 153 (24 January 1980) 3-6.
716 cf Polyviou 314: ‘the fact that many members of a race have “special traits” does not provide an adequate foundation or constitutional

justification for discriminatory laws applicable to all members of the race in question ...” One approach which is helpful in meeting this
problem is the enactment of presumptions or rights to consideration whose force is attenuated or disappears in the absence of special need: eg
the proposed child placement principle (see para 156). On the corresponding vices of irrebuttable presumptions see Polyviou, 650-3. For
another view on ‘special traits’ see Re and Brown (1986).

717 For example in R v Rocher (1984) 55 AR 387, it was argued that a non-Indian trapper hunting for food for himself and his dogs in the off-
season was discriminated against because he was not allowed the special fishing rights of Indian acid Inuit people living on the land. The
Northwest Territories Court of Appeal held that in the circumstances it was a rational distinction to give priority to local Indians and Inuit in
relation to a scarce resource, having regard particularly to the special federal responsibility for native people, and that there was accordingly
no discrimination: id, 390-1.



values of equality and non-discrimination which have already been discussed in this Chapter. But so far as
they apply independently, they need to be separately discussed.

167. Legal Pluralism. ‘Legal pluralism’ may be described as the situation resulting from the existence of
distinct laws or legal systems within a particular country, especially where that situation results from the
transfer of introduction of one of the systems as an aspect of an introduced political structure and culture.”®
Legal pluralism can exist in fact without formal recognition by the ‘dominant’ legal system. this was the
case, for example, with Aboriginal customary laws in the period after British settlement of Australia. Or it
can exist in a formally recognised way, as is the case in many countries where the legal system recognises
indigenous customary law or religious law against the background of a general legal system introduced by
colonisation.”™® A major issue for the Commission in its inquiry into the recognition of Aboriginal customary
law is the extent to which the Australian legal system should adopt some form of legal pluralism in this
second sense. It is sometimes suggested that legal pluralism in this sense is undesirable and to be avoided.’®
The opposite view is also held. According to Hooker:

despite political and economic pressures, pluralism has shown an amazing vitality as a working system. It may well
be that it — and not some imposed unity — should be the proper goal of a national legal system. Indeed, even within
developed nations them selves, there are signs that a plurality of law is no longer regarded with quite the abhorrence
common a decade ago. This is especially true if one looks at those states which possess indigenous minorities; in the
USA, Canada, Australia and New Zealand the courts are dealing with a spate of claims by the native minorities to
land rights and for the recognition of their own laws. One must seriously question whether policies aimed at
specifying a single source of law are really necessary; perhaps indigenous laws, somewhat modified, are more
suitable as expressing unique cultural values.’*

The argument for pluralism has also been made in the Australian context:

For settler Australians it will not be adequate to salute ‘Aboriginality’. It is both the strength and weakness of
[‘Aboriginality’] that it specifies so little. It may merely acknowledge another ethnic minority within the multicultural
panoply. What we need is a commitment to a stronger and deeper pluralism that can take the measure of
settler/Aboriginal difference. Pluralism in legal codes is only one concession out of many that settler society needs to
make if Aborigines are really to be given a choice not to assimilate.’?

Legal pluralism, in the sense of the recognition of multiple laws or obligations, is a description of a variety of
legal techniques which have been or can be used to accommodate the fact of diversity, whether in terms of
culture, belief or geographical separation. As such, it is neither desirable nor undesirable in the abstract.
Where different value systems, cultures or social structures coexist in fact, it will often be desirable for the
dominant system to take steps to recognise, adjust to or to allow for that situation. But exactly what steps
should be taken must depend on the specific context.”

168. Legal Pluralism and the Criminal Law. Although this conclusion would be generally conceded for
areas of civil and family law, it is often argued that at least the criminal law in any particular jurisdiction
should be unitary, that is to say, uniform is its application to all persons who possess the same characteristics
for the purposes of the law in question. In particular the criminal law should not impose special or separate
rules on persons by reference to their race, religion or culture. For example the 1960 London Conference on
the Future of Law in Africa recommended that ‘the general criminal law should be ... uniformly applicable to
persons of all communities within a territory having its own separate judicial system’.”* The same view was
expressed in submissions to this Commission:

There may well be a difference between using a recognized concept such as provocation or duress and applying it
differently, and using a concept that is peculiar to Aboriginal Customary Law. One advantage of the former course is

718 See MB Hooker, Legal Pluralism. An Introduction to Colonial and Neo-colonial Laws, Clarendon Press, Oxford, 1975 6-54 for an
introduction to the concept of legal pluralism.

719 See Hooker for an exhaustive description of different forms of legal pluralism. cf also S Poulter, Legal Dualism in Lesotho, Morija, Lesotho,
1979.

720 See the arguments and submissions discussed in para 163-5.

721 Hooker, vii-viii. And cf P Sack, Submission 109 (29 November 1978).

722 T Rowse, ‘Liberalising the Frontier. Aborigines and Australian Pluralism’ (1983) 42 Meanjin 71, 83.

723 See para 127, 195, 208-9.

724 Cited by E Cotran, ‘The Place and Future of Customary Law in East Africa’, in East African Law Today, British Institute of International and
Comparative Law, Commonwealth Law Series No 5, 1966, 19.



that it focuses on the in dividual rather than on any racial group. In that way it is not open to attack on the ground that
it introduces two systems of law or that it discriminates against or in favour of one section of the population.

First of all, it is necessary to distinguish a number of measures which do not infringe any principles of
equality in the criminal law. These include:

o the establishment of special procedures to take into account relevant cultural or other differences (as is
done now in a variety of ways: eg, different forms of oath for different religious beliefs, with the
option to affirm).

o the cultural sensitivity of the general criminal law (in the sense that it does not assume or require any
particular set of beliefs or cultural background).

o taking into account ethnic origin, religion or culture where these are relevant considerations in the
exercise of discretions. This is particularly relevant to the criminal law in the context of sentencing
discretions. It was not suggested to the Commission that taking into account customary law elements

. . . e 726
in sentencing involved any element of ‘divisiveness’.

o special rules incumbent upon a person by virtue of his holding a special office or position, or accepted
by him as an aspect of his participation in a particular group or organisation. This includes penalties
imposed eg on members of the armed forces un der military law,”” on members of an association
under its rules, or on public servants or employees as part of the rules of their employment.

The argument for the unitary character of the criminal law derives support from the basic principles of
equality and non-discrimination discussed already in this Chapter. But in the Commission’s view it is not,
apart from these basic principles, a matter of overriding weight, as distinct from one among several
considerations to be taken into account in the framing of the criminal law. The extent to which it is
persuasive must depend again on the arguments in each context, and it will accordingly be dealt with as it
arises in later chapters of this Report and in particular in Part 1V, which deals with the criminal law and
sentencing.

169. Divisiveness and Public Opinion. Another matter which is largely distinct from the principles of
equality and non-discrimination is the important argument that the recognition of Aboriginal customary laws
would be ‘divisive’, that it would affront general public opinion and thereby put at risk other important
advances already made, or which may be made, by the Aboriginal people. The point has been made in some
submissions to the Commission, though it has not been suggested that recognition of Aboriginal customary
laws in any form at all would constitute a substantial affront to public opinion.”?® On the other hand, many
submissions urged the recognition of Aboriginal customary law, considering that this would be supported by
public opinion, or that it should be introduced irrespective of public opinion.’® At present Australian law and
practice recognises Aboriginal customary laws in a variety of ways (no doubt unsystematically) without
producing any such affront. It may be that a more systematic recognition of Aboriginal customary laws, in
conjunction with other factors such as land rights, would have that effect, though this is speculation. But the
impact on public opinion of specific measures of recognition must depend on precisely what those measures
are. The Parliament is the principal forum for the assessment of legislative and policy proposals in the light
of public opinion. The task of the Commission, in respect of matters referred to it by the Attorney-General, is
to give informed advice to the Government and Parliament as to the form and content such proposals should

725 Justice JW Toohey, Submission 14 (26 May 1977) 3.
726 Thus Submission 183 of the South Australian Police (July 1980) argued that:
The use of legislation to infiltrate aspects of customary law should in our opinion be resisted as far as possible, for it provides for
divisiveness. However ... we see nothing objectionable in [customary law] issues being raised in mitigation. There appears little
need for them to be considered as defences in view of the wide powers of the courts with respect to penalty.
727 cf Mackay v R (1980) 114 DLR (3d) 393.
728 Australian Mining Industry Council (GP Phillips), Submission 15 (17 May 1977) (arguing that it would be ‘socially divisive’ to have separate
laws for Aborigines, while agreeing that special consideration should be given to Aboriginal customary law by the courts in particular cases);
NT Police (Mr WJ McLaren), Submission 34 (15 July 1977) (‘one law’ for all); WR Withers MLC, Submissions 182/199 (28 September
1980, 17 February 1981) (1aws should be non-discriminatory: Aboriginal customary law and traditions should be secured through a ‘fourth
tier’ of local government); Energy Resources of Australia (BG Fisk), Submission 267 (4 May 1981) (special recognition of Aboriginal
customary law would lead to divisiveness and racial tension; but some action needed in areas such as marriage, community justice, etc); E
Harper, Submission 256 (21 April 1981) (‘one law for all’). See also para 95 n 124 and para 118.
729 Ambassador B Dexter, Submission 40 (28 September 1977) (urging the Commission not to be deflected in its task by consideration of public
opinion).



take. The Commission has consulted widely in its work on this Reference, in particular among Aboriginal
communities and organisations but also generally.”® It is not aware of an upsurge of public opinion against
the general idea of recognition of Aboriginal customary laws, or against particular proposals in this Report.
There are disagreements, but for the most part these relate to specific issues or arguments. These will be
dealt with, and if possible resolved, in that context. The Commission believes that there is support for the
appropriate recognition of Aboriginal customary laws in particular contexts.”*! The recommendations in this
Report are made on their merits, and in the light of that assessment.

730 See para 9-15 for a description of the Commission’s consultative program on the Reference.
731 For discussion of Aboriginal opinion on the issues see para 16-20. See also para 118.



10. Ensuring Basic Human Rights

Introduction

170. The Relevance of International Human Rights. As the Terms of Reference make clear, any
recommendations for the recognition of Aboriginal customary laws must ensure that every Aborigine enjoys
basic human rights. In particular the Terms of Reference specify that the Commission should ‘give special
regard to the need to ensure that no person should be subject to any treatment, conduct or punishment which
is cruel or inhumane’. These words reinforce the injunction, in Art 7 of the International Covenant on Civil
and Political Rights of 1966, against ‘cruel, inhuman or degrading treatment or punishment’. In the absence
of a domestic Bill of Rights in Australia, questions involving human rights are increasingly debated by
reference to international human rights standards.”? This emphasis is parallelled by the increasing interest,
on the part of Aborigines themselves, in international forums as a way of expressing and furthering their
views,”* and by the cautious development, at the international level, of standards and machinery in response
to the demands of minorities, including indigenous minorities.”* One aspect of this question — the
application of the principles of equality and non-discrimination to ‘special laws’ for Aboriginal people — is
basic to the whole reference and was discussed in detail in Chapter 8. But other substantive human rights are
also important. On the one hand they may require some degree of recognition of Aboriginal customary law
and traditions; on the other, there may be aspects of customary law and traditions which may be said to
contravene basic human rights. The consistency of a law or practice with basic human rights must depend on
an examination of the particular issue in its context, and cannot be decided in the abstract. But the
Commission’s general approach to these issues needs to be discussed. In this discussion the question of
obligations towards minorities (especially indigenous minorities) should be distinguished from the question
of preserving individual human rights (including those of members of minority groups).

Human Rights and Indigenous Minorities: Collective Guarantees

171. Fundamental Guarantees for Minorities. Modern international law contains certain basic guarantees
for minority groups, in particular, rules prohibiting genocide,” apartheid and racial discrimination.”® The
fear is sometimes expressed that the recognition of Aboriginal customary laws would or might lead to a form
of apartheid, to the partitioning of the Commonwealth into rigidly exclusive ‘bantustans’ on racial lines.”’
Both Australian government policy and nearly universal international opinion condemn arrangements in the
nature of apartheid.”®® Apartheid is a government policy aimed at the separation and oppression of a

732 This tendency will be confirmed if the Australian Bill of Rights Bill 1985 (Cth), which is based on the ICCPR, is enacted.

733 cf EG Whitlam, ‘Australian international obligations on Aborigines’ (1981) 53 Aust Q 433; E Eggleston, ‘Prospects for United Nations
protection of the human rights of indigenous minorities’ (1970-3) 5 Aust YBIL 68, G Nettheim, ‘The Relevance of International Law’ in P
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see M Davies, ‘Aboriginal Rights in International Law: Human Rights’ in B Morse (ed) Aboriginal Peoples and the Law: Indians, Metis and
Inuit Rights in Canada, Carleton UP, Ottawa 1985, 745. The continuing interest of international agencies in the Aboriginal problem is shown
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See also para 795-9.



particular racial group. Its essential feature is that it is a coercive form of separation or division denying a
racial group the right to participate in public affairs. It is to be distinguished from the conferral of land rights
or the establishment of reserves for an indigenous group. These do not constitute a form of apartheid,
provided that there is no attempt to deny members of that group their normal civil and political rights, or to
‘divide the population along racial lines’. As Justice Brennan expressed it in Gerhardy v Brown:

The difference between land rights and apartheid is the difference between a home and a prison. Land rights are
capable of ensuring that a people exercise and enjoy equally with others their human rights and fundamental
freedoms: apartheid destroys that possibility.”

The basic premise of the Terms of Reference, and of the Commission’s recommendations for the recognition
of Aboriginal customary law, is ‘the right of Aborigines to retain their racial identity and traditional life style
or, where they so desire, to adopt partially or wholly a European life style’. The recognition of Aboriginal
customary laws will coexist with general civil rights, including the right to participate in public affairs. It will
not involve the territorial or geographical restriction of Australian law,”* nor the creation of ‘customary law
areas’ analogous to bantustans, where the protections of the general law do not apply.’* It is clear that no
issue of apartheid arises in the context of this Reference.

172. International Law and Minority Rights. Apart from these basic protections, the question is whether
international law or treaty provisions require national laws to establish some measure of protection for
indigenous minorities, extending to the recognition of their customary institutions and rules. In fact the
development of international law standards concerning minorities has been slow, faltering and tentative.
States have been cautious in supporting special provisions for minorities (as distinct from guarantees of non-
discrimination and equality), in part through fear of encouraging separatism and secession. There was some
development of minority regimes in the inter-war period, but the position since 1945 has been one of
emphasis on general human rights rather than on any special rights of minorities.”? Neither the United
Nations Charter of 1945 nor the Universal Declaration of Human Rights of 1948 contains specific provisions
relating to minorities. The first general treaty provision on the subject was Art 27 of the Civil and Political
Rights Covenant of 1966. Article 1 of the Covenant also refers to the right of self-determination of peoples.
Advocates for ethnic, indigenous or linguistic minorities sometimes rely upon the principle or right of self-
determination in international law as a basis for claims to political or legal recognition.”® So far, however,
that principle has been confined in international practice to situations involving separate (‘colonial’)
territories politically and legally subordinate to an administering power.”** The dominant view is that the
principle of self-determination in Art | has no application to indigenous or other minorities.’*

173. ILO Convention 107. The International Labour Organisation’s Convention No 107 concerning the
Protection and Integration of Indigenous and other Tribal and Semi-Tribal Populations in Independent
Countries was concluded on 26 June 1957.”® It is the only multilateral treaty so far to deal specifically with
the position of indigenous peoples. Convention No 107 has so far been ratified by 26 States. Australia has
not ratified the Convention despite the agreement of all the Australian States to its ratification.”*’ Nor has the
Convention been ratified by Canada, the United States, the Soviet Union or New Zealand, all developed
States with indigenous minorities.”* The Australian Government’s position was stated as follows in 1982:
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there are a number of outmoded concepts in Convention No. 107. The Convention’s emphasis on ‘integration’ does
not for example accord with the Government’s policy of recognising the fundamental right of Aboriginals to retain
their identity and traditional life style where desired ... [W]e understand that the ILO is looking at the possible need to
redefine the objectives of the Convention, replacing the present emphasis on integration by the principle of respect
for the indigenous population’s identity and wishes. As things stand, the Government feels that there are other
international Conventions to which Australia is already a party, viz the Convention on the Elimination of All Forms
of Racial Discrimination, and the Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights, which better serve the interests of Australian Aboriginals.”*

Nonetheless, the Convention’s provisions on recognition of indigenous minority culture and traditions are of
interest, and may be considered separately from other provisions of the Convention which may not reflect
more recent thinking on the rights of indigenous peoples. The Convention, which applies to ‘tribal and semi-
tribal populations in independent countries’ (Art 1), provides that:

due account should be taken of the cultural and religious values and of the forms of social control
existing among these populations, and of the nature of the problems which face them both as groups
and as individuals when they undergo social and economic change (Art 4(a));

the values and institutions of the said populations should, if possible, not be disrupted unless they can
be replaced by appropriate substitutes which the groups concerned are willing to accept (Art 4(b));

in defining the rights and duties of the populations concerned regard shall be had to their customary
laws (Art 7(1));

these populations shall be allowed to retain their own customs and institutions where there are not
incompatible with the national legal system (Art 7(2);

Subject to ‘the interests of the national community and with the national legal system’-

o the methods of social control practised by the populations concerned shall be used as far as
possible for dealing with crimes or offences committed by members of these populations;

o where use of such methods of social control is not feasible, the customs of these populations in
regard to penal matters shall be borne in mind by the authorities and courts dealing with such
cases (Art 8);

Procedures for the transmission of fights of ownership and use of land which are established by the
customs of the populations concerned shall be respected, within the framework of national laws and
regulations, in so far as they satisfy the needs of these populations and do not hinder their economic
and social development (Art 13(1)).

174. Criticism of ILO Convention 107. The imprecision and lack of guidance provided by these articles has
been strongly criticized:

The Convention ... establishes no specific standards by which the acceptability of different customary institutions can
be assessed, nor does it even in a negative way enumerate some of the factors which ought not to be considered
reasonable grounds for outlawing traditional codes of behaviour ... [G]overnments have, from time to time and for a
variety of reasons, tried to eradicate by law or by force particular aboriginal habits, and it is to be regretted that the
Convention has not done more to regulate this practice. It is especially disturbing that the Convention pays not even
lip-service to the notion that indigenous communities should so far as possible be allowed to determine for
themselves if and how, and at what rate, their customary law should be replaced by national legislation ... The
permissive terms in which Article 7(2) is expressed (indigenous populations ‘shall be allowed to retain their own
customs’), may be another source of difficulty. Are States thereby placed under a positive duty to prohibit any
activity, whether public or private, which is likely to undermine those customs or make their continued practice
difficult or impossible? ... Must the law recognise the validity of native, polygamous marriages although the
dominant religion does not? ... These questions, and a host of others, remain unanswered by Article 7(2).”*°
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The Convention provides at best a general indication of the extent to which recognition of indigenous
customary law is consistent with other international standards, especially in the field of human rights. The
decision to recognise indigenous customary laws or institutions remains a matter of policy rather than
obligation.

175. The Civil and Political Rights Covenant. Article 27 of the Civil and Political Rights Covenant provides
that:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not
be denied the right, in community with the other members of the group. to enjoy their own culture, to profess and
practise their own religion, or to use their own language.”™*

Aborigines may be taken to be members of an ethnic minority (or perhaps a number of such minorities):
under Art 27 they may not be denied the right ‘to enjoy their own culture’.”* However, it is not clear to what
extent Art 27 imposes positive duties, as opposed to mere requirements of abstention, upon States parties.
Under the Covenant, members of minority groups, in common with the other citizens, have individual rights
to family life, to freedom of religion and association.”* Art 27 could be interpreted as merely precluding the
State from interfering in the exercise of such rights by individuals ‘in community with other members of
their group’. But this minimal interpretation of Art 27 does not seem satisfactory. It would make Art 27 into
a redundant commentary on the other provisions. The view that Art 27 imposes substantive obligations has
been adopted by the Human Rights Committee in a decision on a communication from a Canadian Indian
under the Optional Protocol to the Covenant.

176. The Lovelace Case.” Lovelace, a registered Maliseet Indian, lost her status as an Indian under the
Indian Act 1970 (Canada) when she married a non-Indian. An Indian man who married a non-Indian woman
would not have lost his status in this way. Subsequently her marriage broke up and she returned to live on the
reserve, contrary to the Act.”® She was only saved from eviction from the reserve by threats made on her
behalf against anyone attempting to remove her. She claimed violation of her rights under Art 2 of the
Convention (on the basis of the sexually discriminatory rules defining Indian status), and under Art 27 (on
the basis that the Indian Act prevented her from enjoying her own culture in common with other members of
the tribe). The Human Rights Committee took the view that, at least after she ceased to live with her husband
and returned to the reserve, the provisions of the Indian Act violated Art 27.7° One effect of Art 27, then, is
to oblige a State to allow someone who is in fact a member of an ethnic minority group to associate with that
group, even on reserve land. At the least, legal impediments must not be placed in the way of the exercise of
rights under Art 27, unless these have a ‘reasonable and objective justification and [are] consistent with the
other provisions of the Covenant’.” It is also arguable that the failure to make equivalent legal provision for
members of minority groups could contravene Art 27 in particular cases.”® A second point is that Art 27
protects individual members of minority groups , rather than groups as such.”® Conversely, because Art 27
does not depend on the legal status of the minority group as such, membership of a particular minority, and
consequently rights under Art 27, do not depend on the legal recognition of minority status but are questions
of fact. This point was clearly made by the Human Rights Committee:

At present Sandra Lovelace does not qualify as an Indian under Canadian legislation. However, the Indian Act deals
primarily with a number of privileges which ... do not as such come within the scope of the Covenant. Protection
under the Indian Act and protection under article 27 of the Covenant therefore have to be distinguished. Persons who
are born and brought up on a reserve, who have kept ties with their community and wish to maintain these ties must
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normally be considered as belonging to that minority within the meaning of the Covenant. Since Sandra Lovelace is
ethnically a Maliseet Indian and has only been absent from her home reserve for a few years during the existence of
her marriage, she is, in the opinion of the Committee, entitled to be regarded as ‘belonging’ to this minority and to
claim the benefits of article 27 of the Covenant.”®

177. The Scope of Article 27. In the general sense there can be no doubt that the practice of customary laws
and traditions should be regarded as an aspect of the culture of the relevant group, whether those laws and
traditions relate to kinship, marriage or other issues.” On the other hand, it has been suggested that the term
‘culture’ in Art 27 was intended in a narrower sense. The Capotorti Report mentions, under the rubric of
‘culture’, such matters as publication in and translation of books into the minority language, sponsorship in
the arts, libraries and education. But the Report takes a very restrictive view of the effect of Art 27 on aspects
of ‘legal culture’:

There cannot be any doubt that an effective and full protection of the culture of minorities would require the
preservation of their customs and legal traditions which form an integral part of their way of life. However ... there is
ample justification for the widely expressed view that the maintenance of juridical institutions among minority groups
ought to be conditioned by the State legislative policy.”?

It is not necessary to resolve this conflict over the scope of Art 27. The Commission’s function in this
Reference is to advise the Commonwealth Government on precisely this question of ‘legislative policy’. The
recommendations in this Report involve a degree of recognition of Aboriginal customary laws and traditions
within the framework of Australian law. This is certainly consistent with Art 27, and it does not matter that it
may go considerably further than the Covenant requires.

178. Conclusion: A Duty of Recognition? Suggestions have been made for a more comprehensive United
Nations Declaration or Covenant on the Rights of Minorities and specifically of Indigenous Peoples,
although progress towards this goal has been extremely slow.”®® The present position is that Australia is not
precluded by its international obligations from an extensive recognition of Aboriginal customary laws
(subject to protection of the ‘human rights of individual Aborigines’, a matter dealt with later in this
Chapter). However the only international obligation with respect to the granting of such recognition at
present 524Art 27 of the Civil and Political Rights Covenant, which imposes only limited obligations in this
context.

The Recognition of Aboriginal Customary Laws and Human Rights Standards

179. Relevant Human Rights Instruments. Australia is party to a number of international human rights
treaties which are relevant for present purposes. Four treaties should be briefly referred to.

180. International Covenant on Civil and Political Rights 1966. Articles 1 and 27 have already been
discussed. Other significant provisions of the Covenant include the following:

o the inherent right to life, which shall be protected by law (Art 6(1));
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the right not to be subjected to torture, or to cruel, inhuman or degrading treatment or punishment (Art
Ok

the right to be treated equally before courts and tribunals, including the right to a fair and public
hearing by a competent, independent and impartial tribunal established by law (Art 14(1));

the right of a defendant to a criminal charge to certain minimum guarantees, viz:

o to be informed promptly and in detail in a language which he understands of the nature and
cause of the charge against him

o to be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he does not have legal assistance, of this right; and to have
legal assistance assigned to him, in any case where the interests of justice so require, and
without payment by him in any such case if he does not have sufficient means to pay for it

o to have the free assistance of an interpreter if he cannot understand or speak the language used
in court

o not to be compelled to testify against himself or to confess guilt (Art 14(3)(a), (b), (), (9));
the right not to be tried or punished twice for an offence (Art 14(7));

the right of men and women of marriageable age to marry and to found a family (Art 23(2));

the right not to marry without free and full consent (Art 23(3));

the right of children, without discrimination, to such measures of protection as are required on the part
of his family, society and the State (Art 24);

the right to equality before the law to the equal protection of the law (Art 26).

With respect to the rights enumerated in the Covenant, each State party undertakes:

to respect and to ensure to all individuals within its territories and subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property birth or other status.

and in particular:

in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such
legislative and other measures as may be necessary to give effect to the rights recognised in the present Covenant.
(Art 2(2)).

Under Art 4(1) a State may temporarily derogate from some of the Covenant rights to the extent required by
a proclaimed public emergency. However, no derogation is permitted from Art 6, 7, 8(1) (slavery) and (2)
(servitude), 11, 15 (imprisonment for debt), 16 or 18 (freedom of thought, conscience and religion). This

emphasises the primacy of the rights protected by those articles.
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181. International Covenant on Economic, Social and Cultural Rights 1966. This is a counterpart
Covenant to the Civil and Political Rights Covenant, to which Australia is also a party.”®® It contains various
fights of an economic, social or cultural character, which are at least as important as individual civil and
political rights, but which are less precise and mostly capable of achievement only gradually. The important
provisions of the Covenant for present purposes are those which recognise:

the right to social security (Art 9);
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the need to accord the widest possible protection and assistance to the family, which is the natural and
fundamental group unit of society. Marriage must be entered into with the free consent of the
intending spouses (Art 10(1));

the right of everyone to an adequate standard of living for himself and his family, including adequate
food, clothing and housing and to the continuous improvement of living conditions (Art 11(1));

the right of everyone to take part in cultural life (Art 15(1)(a)).

There is no equivalent to Art 27 of the Civil and Political Rights Covenant. But Art 1 (‘self-determination”)
is common to both.

182. Other International Instruments. Among other international instruments two are particularly relevant:

International Convention on the Elimination of all Forms of Racial Discrimination, 1966. The Racial
Discrimination Convention is the most-widely ratified human rights convention. Its operation, and in
particular the definition of prohibited discrimination that it adopts, were discussed in the previous
Chapter.”®’

United Nations Convention on the Elimination of All Forms of Discrimination against Women, 1980.
This Convention, now ratified and in force for Australia,’®® seeks to guarantee the principle of equality
of and non-discrimination against women. In particular it requires States to take ‘all appropriate
measures, including legislation, to modify or abolish existing ... customs and practices which
constitute discrimination against women’ (Art 2(f)). The Convention also provides that:

The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including
legislation, shall be taken to specify a minimum age for marriage and to make the registration of marriages in
an official register compulsory (Art 1 6(2)).

The Convention has been implemented as part of Australian law by the Sex Discrimination Act 1984
(Cth) s 9(10). However, unlike the Racial Discrimination Act 1975 (Cth), the 1984 Act uses a range of
other Commonwealth powers as a basis for prohibiting discrimination on grounds of sex in various
fields, and its definition of discrimination differs substantially from the definition in the 1980
Convention.” In particular the 1984 Act prohibits all formal discrimination on grounds of sex in the
fields covered by its substantive provisions,’” but omits the ‘special measures’ provision of the
Convention (Art 4), the equivalent of Art 1(4) of the Racial Discrimination Convention 1966 which,
the High Court held in Gerhardy v Brown,” plays a key role in that Convention. Instead, exemptions
from the prohibitions on discrimination as defined in the Act are provided for in a series of specific
provisions, and through a power vested in the Human Rights Commission to grant further exemptions
on application.”’? The extended definition of discrimination in the 1984 Act is capable of creating
difficulties with restrictions on access to information or land by members of one sex, even though
these restrictions may be based on Aboriginal customary laws or traditions and have the general
support of the Aborigines concerned. These issues will be discussed in Part V of this Report, in the
context of specific proposals which may involve conflict with the Act.””

183. General Human Rights Standards and Indigenous Minority Traditions. A view sometimes expressed
is that international human rights are a Western artefact, lacking validity for peoples of distinct cultures and

traditions:
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[Hluman rights as a twentieth-century concept and as embedded in the United Nations can be traced to the particular
experiences of England, France and the United States ... Thus to argue that human rights has a standing which is
universal in character is to contradict historical reality. What ought to be admitted by those who argue universality is
that human rights as a Western concept based on natural right should become the standard upon which all nations
ought to agree, recognizing, however, that this is only our particular value system.””*

In fact the human rights treaties were concluded within the United Nations and elsewhere, in forums in
which ‘Western’ states were in a minority. Participation in these treaties is of a universal, not a regional,
character. Such participation results from the ratification or accession by States as an expression of their own
national policy.”” Nor is the content of the Covenants merely an uncritical reflection of Western values. In
important respects, non-Western countries influenced the terms of the Civil and Political Rights Covenant, in
ways with which Western countries disagreed.””® What is true is that the Civil and Political Rights Covenant
has to be interpreted and applied on a universal basis, in a wide variety of contexts and cultures. Its
provisions are not to be interpreted in the light of just one of these cultures, however influential. But that is
itself a function of the universality of the Covenant.

184. Article 27 and Specific Human Rights. One aspect of this problem of interpretation, not expressly
addressed in the Civil and Political Rights Covenant, is the possibility of conflicting cultural responses to
particular situations. For example, some aspects of the initiation of Aboriginal men might appear to an
outsider to be harsh or cruel treatments: traditional Aborigines would regard them as an inevitable and
necessary element of becoming a man, essential to the maintenance of their traditional life. By the same
token, some punishments under the general criminal law (eg life imprisonment) would appear to many
traditional Aborigines to be extremely cruel. They would, in many cases, agree that:

punishments ... such as prolonged imprisonment especially among alien strangers and away from their own country
[are] markedly more ‘inhumane and inconscionable’ than a spear through the thigh — usually voluntarily accepted as
part of a consensus settlement.”””

One possible approach to these difficulties might be to treat Art 27 as qualifying the specific rights
guaranteed elsewhere in the Covenant. Thus minority practices which are an essential aspect of ‘culture’ or
‘religion’ could be preserved, notwithstanding that they involved (for example) child-marriage or servitude.
It is clear that such conflicts cannot be resolved in this way, by giving priority to Art 27. In the first place,
some of the articles of the Covenant (but not Art 27) are fundamental and non-derogable even in times of
national emergency. It is most unlikely that a less fundamental provision could prevail over a more
fundamental one in the event of conflict between them. Secondly, the rights protected to minorities by Art 27
(‘to enjoy their own culture, to profess and practise their own religion’) are phrased in general, imprecise
terms. They are clearly intended to operate against the background of specific protections granted elsewhere
in the Covenant (eg the right to life). It is a generally accepted principle of interpretation that vague and non-
specific provisions do not prevail over specific and limited ones. Thirdly, Art 27 protects the individual
rights of members of minorities rather than conferring rights on minority groups as such.””® It follows that
individual members of the group must be allowed freedom of choice between minority practices or culture
and the protections of the general law, in matters where their own human rights as defined by the Covenant
are at stake. The cultural practices protected by Article 27 cannot be used to preclude this choice.” Finally
and most fundamentally, the potential for conflict between established cultural practices or traditions and
general human rights, and the need to take into account differing perceptions of terms, such as ‘cruel’ or
‘degrading’ punishment, which may be culturally relative, are not confined to the situation of minorities. The
practices, traditions or perceptions may be those of an entire community which is a State party. It would be
strange if the Convention addressed this problem only in the context of Art 27.
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185. The Problem of Relativity of Standards. Although Art 27 cannot be used to derogate from or override
the individual protections or rights guaranteed by other provisions of the Covenant, its presence draws
attention to the possibility that evaluative terms used in the Covenant may have to be applied with some
caution, taking into account the wide variety of views and cultural responses to particular conduct or
treatment, in differing societies and traditions. Because the International Covenant is a universal document
not based on the culture, philosophy or tradition of one part only of the world, so care is needed in
interpreting it, to avoid introducing sectional values. On the other hand, it could be argued that a universal
instrument of such a kind requires strict interpretation as establishing a categorical minimum standard of
general application, and that even a modified form of relativity excluded. This conflict of views is relevant in
assessing the impact of international human rights standards on proposals to the recognition of Aboriginal
customary laws.

186. Practice under the European Convention on Human Rights. The European Convention on Human
Rights of 1950, the substantive articles of which are in many cases similar to or the same as those of the
International Covenant, provides an interesting study in this respect. Two preliminary points should be made.
First , the European Convention, like the Universal Declaration of Human Rights, contains no specific
provision for minority rights equivalent to Art 27 of the International Covenant. This omission was
deliberate, despite the existence of a number of important ethnic, linguistic and religious minorities in
European countries.”® On the other hand, there is provision in Art 63 for the Convention to be extended to
overseas territories for whose international relations a State Party is responsible (eg colonies). When the
Convention is so extended, its provisions are to apply to such territories ‘with due regard, however, to local
requirements’.”® Presumably these requirements might include indigenous practices or institutions not fully
consistent with the Convention’s standards. The converse argument might equally hold: in all other cases,
‘local requirements’ should not be allowed to affect the application of the Convention.

187. The Tyrer Case. The problem arose in the Tyrer Case,’®? concerning the legality of corporal punishment
(‘birching’) on the Isle of Man, under Art 3 of the European Convention. Art 3 prohibits ‘inhuman or
degrading treatment or punishment’.”®® The Court held that birching as a judicial punishment did violate
Acrticle 3. It said, in part:

The Attorney-General for the Isle of Man argued that the judicial corporal punishment at issue in this case was not in
breach of the Convention since it did not outrage public opinion in the Island. However, even assuming that local
public opinion can have an incidence on the interpretation of the concept of ‘degrading punishment’ ... the Court does
not regard it as established that judicial corporal punishment is not considered degrading by those members of the
Manx population who favour its retention: it might well be that one of the reasons why they view the penalty as an
effective deterrent is precisely the element of degradation which it involves ... Above all, as the Court must
emphasise, it is never permissible to have recourse to punishments which are contrary to Art 3, whatever their
deterrent effect may be. The Court must also recall that the Convention is a living instrument which, as the
Commission rightly stressed, must be interpreted in the light of present day conditions ... [T]he Court can not but be
influenced by the developments and commonly accepted standards in the penal policy of the member States of the
Council of Europe in this field.”®

A peculiarity of the case was that the Isle of Man, as a consequence of its unusual constitutional status vis-a-
vis the United Kingdom, had been treated under Art 63 as a territory ‘for whose international relations’ the
United Kingdom was responsible, rather than as part of the United Kingdom. The Court thus had to decide
whether ‘local requirements’ on the Isle of Man qualified its conclusion as to Art 3. The Attorney-General
for the Isle of Man argued that birching was a well-established form of punishment there, endorsed by public
opinion and recently reaffirmed by the local legislature. The principal delegate of the European Commission
(which had brought the case before the Court) argued that ‘local requirements’ could rarely, if ever, justify a
violation of Art 3, in view of its fundamental character; local opinion favouring birching was not, as such, a
‘local requirement’, and there were no significant social or cultural differences between the Isle of Man and
the United Kingdom to warrant treating the Isle of Man in any special way under Art 63(3). The Court
agreed:
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The undoubtedly sincere beliefs on the part of members of the local population afford some indication that judicial
corporal punishment is considered necessary in the Isle of Man as a deterrent and to maintain law and order.
However, for the application of Art 63 para 3, more would be needed: there would have to be positive and conclusive
proof of a requirement and the Court could not regard beliefs and local public opinion on their own as constituting
such proof ... The Isle of Man not only enjoys long established and highly-developed political, social and cultural
traditions but is an up-to-date society. Historically, geographically and culturally, the Island has always been included
in the European family of nations and must be regarded as sharing fully that ‘common heritage of political traditions,
ideals, freedom and the rule of law’ to which the Preamble to the Convention refers ... [T]he system established by
Art 63 was primarily designed to meet the fact that, when the Convention was drafted, there were still certain colonial
territories whose state of civilisation did not, it was thought, permit the full application of the Convention ... [A]bove
all, even if law and order in the Isle of Man could not be maintained without recourse to judicial corporal punishment,
this would not render its use compatible with the Convention ... [T]he prohibition contained in Art 3 is absolute and,
under Art 15 para 2, the Contracting States may not derogate from Art 3 even in the event of war or other public
emergency threatening the life of the nation. Likewise, in the Court’s view, no local requirement relative to the
maintena;g\é:e of law and order would entitle any of those States, under Art 63, to make use of a punishment contrary
to Art 3.

188. The Dudgeon Case. The question arose again, in a different context, in the Dudgeon Case.”®
Homosexuality between consenting adults remains a crime in Northern Ireland, although it has been
decriminalized elsewhere in the United Kingdom (and, with some exceptions, in Europe generally). Dudgeon
complained that the Northern Ireland legislation contravened Art 8 of the Convention, requiring respect for
his ‘private and family life’.”®" In fact the United Kingdom Government had proposed to decriminalize
private homosexuality between consenting adults, but had been dissuaded from doing so by opposition from
Northern Ireland religious groups. The question for the Court was whether the restrictions imposed by the
law on Dudgeon’s ‘private and family life’ were, given the state of opinion in Northern Ireland, ‘necessary in
a democratic society ... for the protection of ... morals’ under Art 8(2). On this point the Court said:

[IIn assessing the requirements of the protection of morals in Northern Ireland, the contested measures must be seen
in the context of Northern Irish society. The fact that similar measures are not considered necessary in other parts of
the United Kingdom or in other member States of the Council of Europe does not mean that they cannot be necessary
in Northern Ireland ... Where there are disparate cultural communities residing within the same State, it may well be
that different requirements, both moral and social, will face the governing authorities ... There is. the Court accepts, a
strong body of opposition stemming from a genuine and sincere conviction shared by a large number of responsible
members of the Northern Irish community that a change in the law would be seriously damaging to the moral fabric
of society ... Whether this point of view be right or wrong, and although it may be out of line with current attitudes in
other communities, its existence among an important sector of Northern Irish society is certainly relevant for the
purposes of Art 8(2).7%

The Court nonetheless held, by 15 votes to 4, that there had been a breach of Art 8. In the circumstances, it
concluded that local public opinion did not justify intrusion into ‘an essentially private manifestation of the
human personality’. In particular , the Court referred to:

the marked changes which have occurred in this regard in the domestic law of the member States ... [T]he moral
attitudes towards male homosexuality in Northern Ireland and the concern that any relaxation in the law would tend
to erode existing moral standards cannot, without more, warrant interfering with the applicant’s private life to such an
extent. ‘Decriminalisation’ does not imply approval, and a fear that some sectors of the population might draw
misguided conclusions in this respect from reform of the legislation does not afford a good ground for maintaining it
in force with all its unjustifiable features.”®

189. The Campbell and Cosans Case. These cases may be contrasted with the more recent decision in the
Campbell and Cosans Case,’™ which involved corporal punishment in Scottish schools. Corporal
punishment was not in fact administered on either of the boys in question, but it would have been performed
by a strap (‘tawse’) to the hand. The European Court held unanimously that the threat of corporal
punishments in such circumstances was not degrading treatment under Art 3. The Court distinguished the
Tyrer case in the following way:

785 id, 18-19.
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Corporal chastisement is traditional in Scottish schools and, indeed, appears to be favoured by a large majority of
parents. Of itself, this is not conclusive of the issue before the Court for the threat of a particular measure is not
excluded from the category of ‘degrading’, within the meaning of Art 3, simply because the measure has been in use
of a long time or even meets with general approval. However, particularly in view of the above-mentioned
circumstances obtaining in Scotland, it is not established that pupils at a school where such punishment is used are,
solely by reason of the risk of being subjected thereto, humiliated or debased in the eyes of others to the requisite
degree or at all.™*

It is true that the Court was concerned only with the threat of corporal punishment rather than its infliction,
but it is clear that the Court was not prepared to hold corporal punishment degrading as such. It was
necessary to look at all the circumstances: in particular, it was relevant that the punishment was generally
accepted by Scottish parents and was ‘traditional’ in Scottish schools.

190. Conclusion. To summarise, the European Convention contains no specific guarantee of minority rights.
In cases such as Tyrer, Dudgeon and Campbell and Cosans, the European Court has acknowledged the
relevance of local community attitudes and beliefs in the application of the Convention. ‘Absolute
uniformity” is not required,”” but at the same time a fairly strict view has been taken of the requirements of
the Convention, notwithstanding local values in matters such as illegitimacy of children,”® contempt of
court,”* corporal punishment,’ and adult homosexuality.”®® The room for local or national judgments or
standards (the so-called ‘margin of appreciation”) may be wider in cases involving morals than in other areas
such as the protection of physical integrity or freedom of speech.”®” However the Court has been prepared to
impose its own view of European standards even in situations where there are ‘disparate cultural
communities residing within the same State’. The Court appears to adopt a more rigorous standard than a
court or committee with world-wide competence in the present stage of development of international human
rights would do. The appeal to European developments and standards, to the progressive practices adopted in
the member States of the Council of Europe, is explicit.”®

191. The Position under the Universal Human Rights Treaties. The position that would be taken under the
Civil and Political Rights Covenant is by no means clear. However the problem did arise in the Lovelace
case. Although the Human Rights Committee avoided pronouncing on the issue, certain inferences can be
drawn from its views. It will be recalled that the Committee was able to decide the matter on the basis of Art
27 alone.™® After the breakdown of the marriage and Lovelace’s illegal return to the reserve, both Art 27 and
Art 2 (non-discrimination) supported the conclusion that the section of the Indian Act excluding her from the
reserve contravened the Covenant.?®® The matter may have been different if Lovelace had remained married
to her husband but wished to continue to ‘enjoy’ her ‘culture’ as a status Indian. In such circumstances, it is
arguable that Art 2 and 27 may have been in conflict, since the Indian tribe was concerned both at the loss of
assets to persons leaving the band, and also to avoid a situation of substantial numbers of non-Indian spouses
within their community.®* The point was made by the Canadian Government in its submission to the
Committee:

Traditionally, patrilineal family relationships were taken into account for determining legal claims. Since,
additionally, in the farming societies of the nineteenth century, reserve land was felt to be more threatened by non-
Indian men than by non-Indian women, legal enactments as from 1869 provided that an Indian woman who married a
non-Indian man would lose her status as an Indian. These reasons are still valid. A change in the law could only be
sought in consultation with the Indians themselves who, however, were divided on the issue of equal rights. The
Indian community should not be endangered by legislative changes. Therefore, although the Government was in

791 id, para 28-30.

792 Sunday Times Case ECHR SerA Vol 30 (1979) 37.

793 Marckx Case ECHR SerA Vol 31 (1979).

794 Sunday Times Case.

795 Tyrer Case.

796 Dudgeon Case.

797 cf Handyside Case ECHR SerA Vol 24 (1976) 26-7.

798 eg the reference to the Isle of Man as ‘historically, geographically and culturally ... included in the European family of nations’: Tyrer Case,

19.
799 See para 176.
800 ibid.

801 Various Canadian Indian organisations supported the validity of s 12(1)(b) both in this case and in the Lavell case. One grievance was the
financial consequences for the bands of members leaving and returning. But there was an underlying fear that white husbands of Indian
women, if allowed to reside on band territory, would take over control. On the other hand Lovelace disputed the view ‘that legal relationships
within Indian families were traditionally patrilineal in nature’: Lovelace Case, 167. The Committee did not resolve the anthropological
dispute. See also para 140.



principle committed to amending section 12(1)(b) of the Indian Act, no quick and immediate legislative action could
be expected .t

On this point the Committee stated:

[T]he Committee is of the view that statutory restrictions affecting the right to residence on a reserve of persons
belonging to the minority concerned, must have both a reasonable and objective justification and be consistent with
the other provisions of the Covenant, read as a whole ... It is not necessary, however, to determine in any general
manner which restrictions may be justified under the Covenant, in particular as a result of marriage, because the
circumstances are special in the present case ... Whatever may be the merits of the Indian Act in other respects, it
does not seem to the Committee that to deny Sandra Lovelace the right to reside on the reserve is reasonable, or
necessary to preserve the identity of the tribe.5®

It is very likely that the Committee would have found the Indian Act provisions to be sexually
discriminatory, had the matter arisen for decision. Automatic exclusion of women marrying outside the tribe
was by no means the only way of regulating group membership.®* But the decision is of interest in
demonstrating the caution with which the Committee is likely to approach such issues.

192. General Conclusions. The materials referred in this Chapter suggest the following conclusions:

The provisions of the Civil and Political Rights Covenant should be ‘read as a whole’ so as to be
consistent with each other rather than to conflict.

In this process of interpretation, clear and specific provisions of the Covenant prevail over general and
vaguer provisions. For example the provisions of Art 6 with respect to the right to life and the death
penalty are precise and specific. The toleration of tribal killing is inconsistent with Art 6, however
much such Killings may be, or have been, an aspect of the ‘culture’ of an ethnic minority.**®

On the other hand, the Covenant was intended to apply to a wide range of economic, social and
cultural environments. It is an attempt to establish minimum standards, not uniformity of treatment. It
is not to be interpreted by reference to the standards and practices of one part only of the international
community. Decisions of regional courts or bodies — such as the European Court of Human Rights —
even on similarly worded provisions, cannot simply be assumed to apply to the Covenant.

In particular, terms in the Covenant which imply a measure of cultural relativity may have to be
applied by reference to the cultural community within which the case arose (including, by virtue of Art
27, a minority ethnic or cultural group.®® A good example is the notion of ‘degrading’ treatment (Art
7). What would be degrading in one community or culture might not be degrading, indeed, might be
fully accepted in another. This is not to say that such terms lack meaning, or that the Convention
establishes no standards at all.*” Some terms and concepts (eg the death penalty: Art 6) contain no
element of relativity at all. Others enact, or imply, a world-wide standard of protection inherent in the
individual person as such: for example, the prohibition of torture or slavery. But not all the Covenant’s
provisions are of this kind. It is a mistake, for example, to assume that the protection given by Art 23
to ‘the family’ extends only to the nuclear family upon which Western society is supposedly
founded.®%® In communities where different family structures exist, it is those structures which Art 23
protects.
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. For these reasons, and others, each case must be considered in its own context and in relation to the
most precise or ‘directly applicable’ Covenant provision.® Whether the Covenant has been violated
depends not merely on the terms of the local law but on the method and circumstances in which it has
been applied.

193. Ensuring Basic Human Rights: The Aboriginal Customary Law Reference. It follows that the impact
of human rights standards on proposals for the recognition of Aboriginal customary laws depends on the
particular proposal and cannot be discussed in the abstract, Detailed treatment of human rights issues is
therefore left to particular chapters of this Report.*® On the basis of the survey of relevant human rights
instruments in this chapter, and of its conclusions on those more detailed issues, the Commission believes
that the recommendations in this Report do not involve violations of basic human rights for Aborigines or for
other Australians. On the contrary, those recommendations are fully consistent with basic human rights. If
implemented they would help to ensure those rights, as the Commission’s Terms of Reference require. This
is particularly so in that in a number of respects present Australian law or its administration fail to respect
fully the rights of Aboriginal people. Thus the non-recognition of Aboriginal marriages, and the excessive
intervention by child welfare agencies in Aboriginal families that has been a feature of welfare practice in
Australia, constitute a failure to respect Aboriginal family life.®* Aspects of police interrogation and court
procedure have sometimes led in effect to Aboriginal defendants being compelled to confess guilt.®? The
need to respect the human rights and cultural identity of Aboriginal people supports the case for appropriate
forms of recognition of Aboriginal customary laws.

809 cf Lovelace Case, 173.
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11. The Commission’s Approach

A Case for Recognition

194. The Need to Recognise Aboriginal Customary Laws. The Commission concludes that the arguments in
favour of recognition establish a case for the appropriate recognition of Aboriginal customary laws by the
general legal system. Non-recognition of Aboriginal laws and traditions in the past has been a significant
source of injustice to Aboriginal people, and recognition is still desirable to avoid injustice and to
acknowledge the reality of Aboriginal traditions and ways of life. The Commission believes that recognition
in appropriate ways is fully consistent both with fundamental values of non-discrimination and equality for
all Australians, and with ensuring basic human rights.®*®* Far from contravening basic human rights,
appropriate forms of recognition would be an expression of the need to recognise the human rights and
cultural identity of Aboriginal people.®** Special measures for recognition of Aboriginal customary laws will
not be racially discriminatory, nor will they involve a denial of equality before the law, or equal protection,
provided certain principles are followed.®*® Other more general arguments against recognition are not
persuasive.®® More often than not they are objections to particular forms of recognition than to any form of
recognition at all. However, arguments about recognition do impact on the Commission’s approach, on the
ways in which its proposals are framed, and on the legal forms acknowledgement of Aboriginal customary
laws should take. These questions are dealt with in this Chapter.

Framework of the Report

195. The Continued Application of the General Law. The general arguments outlined in this Part lead to the
conclusion that any recognition of Aboriginal customary laws must occur against the background and within
the framework of the general law. Indeed, the contrary has not really been argued before the Commission. As
one submission put it:

We [the Aboriginal people] live in a white world so its laws should be there to protect us, as our world is most times
far away 2%’

The National Aboriginal Conference proposed the following resolution to the World Council of Indigenous
People in 1981:

That the World Council of Indigenous People and its member organisations support the Aboriginal Australians in
their efforts to have customary laws and cultural practices recognised by the Anglo-Australian legal system and
adjunct institutions, and in their efforts to have their laws integrated into the white system.®®

Many submissions pointed out the need for Aborigines to have access to, and assistance from, the general
law,* including the civil law,®® and the correlative need for better understanding and participation by
Aborigines involved in the general legal system.?”* A submission from the President of the Council of the
Peppimenarti Community was representative:

.. in all cases, we want the OPTION to send an offender through the white man’s system of law.®?

D Vachon wrote in similar terms:
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The Aboriginal people of the Western Desert have a perception of the social world where two laws operate. Many
regard the role of Australian law as helping to protect communities and people from disruptive influence, thereby
ensuring the continuance of their own beliefs and practices. In other words, those aspects of Australian law which can
help provide social control are regarded as no threat to Customary law. It would appear that anangu have no interest
in turning their backs on new technologies and ideas but consider these changes on the basis of their effect on their
kin and cultural beliefs and practices.?”®

Professor Stanner firmly identified the source of the problems with the criminal law in its insensitive and
inappropriate administration:

In my opinion, if a remedy could be found for the shortfall or miscarriage of justice which now affects Aborigines,
either because of their incomprehension of their situation when under charge, or because of the misprisal by our
functionaries of Aboriginal viewpoints and motives and sense of responsibility, there would be little difficulty in the
criminal law area. Actually, there is already a fair understanding and toleration of the way in which Australian
criminal law operates, even though few if any Aborigines have more than a glimmering of the rationale, the phases
and the functionaries, or of what precisely is happening at any time, or of what a person under charge can or should
do in his own defence. There is probably not an Aboriginal person in Australia who does not appreciate that to kill, to
assault, to steal, etc will lead inexorably to police action, possible arrest, court action and to one of two further
consequences. It is my impression that amongst Aborigines | know well the certainty and relentlessness of the
process of the criminal law are not resented. What is resented deeply is the arbitrariness, the use of violence, the
impatience, and the boorish neglect of Aboriginal rules of privacy, decent conduct and respect for persons and
authorities so often shown by the process of our criminal law.?*

196. Avoidance of Separate Formal Systems. The view that Aboriginal customary laws should be
recognised within the framework of the general law, rather than through the creation of separate formal
systems, was also strongly supported:

On the question of institutional arrangements, | fully agree with the general tenor of [ALRC DP 17] that existing
courts should be made more accessible to, and more responsive towards, Aborigines: rather than that ‘neo-traditional’
agencies should be established or recognised. Very much could be achieved ... by making magistrates more mobile,
by giving them a greater grasp of traditional values and by giving them a general authority to recognise and apply
Aboriginal customary law. Where traditional agencies are to be recognised, this must inevitably take place on an ad
hoc basis, and depend on local conditions and demands.®?

As far as possible, Aboriginal customary laws should be recognized by existing judicial and administrative
authorities, avoiding the creation of new and separate legal structures unless the need for these is clearly
demonstrated.?®

197. Federal/State Constraints. The Commission’s Terms of Reference relate to some areas which are at
present primarily or exclusively matters of State or Territory administrative responsibility. These include:

policing of Aboriginal communities:

the court system (both at Magistrates Court and Supreme Court level);
the child welfare and juvenile justice systems;

the general criminal law:

hunting, fishing and foraging rights on land, rivers etc.

Since 1967, the Commonwealth has had legislative power to enact ‘special laws’ for Aboriginal people,
including laws dealing with these areas. The decision of the High Court in Commonwealth v Tasmania®*’
supports the view that the Commonwealth’s power to legislate for members of the Aboriginal race under s
51(26) of the Constitution is an extensive one. Even on the narrowest interpretation of the decision, any
recommendations for ‘special laws’ that the Commission may wish to make would be within power,
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provided that there was no conflict with other constitutional provisions.®?® More significant than questions of

constitutional power are the administrative and political constraints imposed by the federal system. These
will be referred to in later chapters of this Report and especially in Chapter 38. There can be practical
difficulties in the Commonwealth enacting special legislation for Aborigines in an area occupied generally
by State or Territory. legislation and administrative agencies. On the other hand there are obvious practical
constraints on the setting up of special federal agencies in such areas based only on special legislation under
section 51(26). These difficulties are real. But they should not obscure the basic issues presented by the
Reference, which exist independently of the federal system with its legal and administrative complications.
This Report therefore proceeds on the basis of asking what ought to be done, as if Australia had a unitary
system of government. Only when general conclusions have been reached will the Report then examine the
limitations presented by the federal structure as they affect the Commission’s conclusions. These limitations
may mean that implementation of the Commission’s recommendations is more properly a matter for the
States or the Northern Territory than for the Commonwealth (although Commonwealth assistance and
encouragement may well be desirable). But that is clearly a different matter from the basic question: what
ought to be done?

The Approach to Recognition

198. The Commission’s Approach. \What approach then, should be taken to the recognition of Aboriginal
customary laws as defined in Chapter 7? What forms should the acknowledgement of the existence of
Aboriginal customary laws take? There are several distinct ways in which the general leg al system may
‘recognise’ the laws and traditions of Aboriginal people. These are dealt with in turn.

199. Recognition as Acknowledgement. Aboriginal customary laws and traditions have significance in the
lives of Aboriginals, especially traditionally oriented Aborigines. The recognition of Aboriginal customary
laws can be supported as a form of support for those Aborigines. This does not me an that the general
community can or should determine that Aboriginal customary laws are to be maintained. But the general
community and its laws should be careful to allow scope for Aborigines who wish to do so to follow their
traditions, and the question is how, consistently with other basic principles, this can be done. The
acknowledgement of the existence of Aboriginal customary laws, combined with the determination to allow
Aborigines a meaningful opportunity ‘to retain their ... identity and traditional life style’, may lead to
legislative and administrative policies of various kinds. These could be of a very general character: for
example, guarantees of religious freedom or of the freedom of parents to bring up their children without
undue interference.’”® But the differences between Aboriginal customary laws and the general law, and
between the assumptions implicit in the social life of Aboriginal communities compared with the general
community, suggest that specific measures of recognition may also be necessary. In terms of their support
for Aboriginal customary laws such specific measures may be direct or indirect. Indirect means may include,
for example, the recognition of traditional associations to land and the consequent vesting of property or
access rights, or the conferral of local autonomy, over a range of matters impinging on Aboriginal customary
laws. There may also be more obvious or direct forms of recognition. But even here, ‘recognition’ may
encompass a number of distinct forms or approaches.

200. Recognition as Incorporation. The general law might specifically or generally incorporate, and thus
enforce, Aboriginal customary laws, and this could be done in different ways. For example, a code of
customary law rules might be drawn up in statutory form (eg the Native Code of Natal®**) with the courts
required to apply the customary law as set out in the code. Alternatively, legislation might incorporate
Aboriginal customary laws by reference, without stating their content specifically. For example, legislation
which protects sacred sites from unauthorised intruders while permitting entry ‘in accordance with
Aboriginal tradition’, incorporates into the general law a rule of Aboriginal customary laws relating to access

828 Other general powers (eg s 51(21) ‘marriage’) may also be relevant. See Chapter 38 for further discussion.

829 For an example of recognition of Aboriginal community values within the framework of the general law see R v Liquor Commission of the
Northern Territory, ex parte Pitjanyayara Council Inc (1984) 31 NTR 13 (where an administrative body at first instance failed to recognise
these values).

830 On the Native Code of Natal (issued in 1891, revised in 1932) see AN Allott, ‘The Judicial Ascertainment of Customary Laws in British
Africa’ (1957) 20 Mod L Rev 244, 261. The value of this model was emphasized by Professor C Tatz, Australian Law Reform Commission
— Auwstralian Institute of Aboriginal Studies, Report of a Working Seminar on the Aboriginal Customary Law Reference Sydney, 1983, 47.



to sites.®®! Similarly, legislation which allows Aborigines to use or occupy land in accordance with tradition
could be regarded as incorporating an equivalent rule of Aboriginal customary law.?*? These are examples of
the specific incorporation of customary law rules. Specific incorporation of this kind seeks to embody the
rule (whether expressed in words, as in a code, or incorporated by reference) as part of the general law.
Incorporation by reference (as opposed to textual incorporation or codification) is a particularly valuable
technique, if it is sought to achieve the maximum degree of correspondence between the general law and the
customary law rule. It avoids the possibility of the customary law being misstated, or its content changing
while the incorporated rule, being codified, does not change. For example, s 71(1) of the Aboriginal Land
Rights (Northern Territory) Act 1976 (Cth) does not specify who may traditionally enter upon, use or occupy
Aboriginal land under Aboriginal tradition, or for what purpose or under what conditions.®®® In each case, it
would have to be shown (eg, as a defence to a prosecution for entering Aboriginal land under s 70, or to a
civil action for trespass) that the relevant Aboriginal tradition allowed the defendant to enter upon or use or
occupy the land as he did. One consequence of this technique may be uncertainty as to the exact content of
the law: for this reason, it may sometimes be necessary to qualify the incorporated rule in a way which does
not correspond with customary law. For example, it is a defence to prosecution under s 69 of the 1976 Act
(entering upon a sacred site on Aboriginal land) that the defendant did not know the site was a sacred site
and had taken reasonable steps to find out where such sites were located.®** It would not usually be an excuse
under Aboriginal customary laws that the violation of a sacred site occurred ‘innocently’.

201. General Incorporation of Customary Laws. It is much more difficult to find examples of the general
incorporation of customary laws in Australia. But the Papua New Guinea Law Reform Commission’s Report
No 7 on customary law proposed such an approach. That Commission proposed the enactment of an
Underlying Law Act, s 4 of which would provide as follows:

(1) Customary law is adopted and shall be applied, either directly or by analogy as the underlying law unless-
(a) it is substantially inconsistent with any written law relevant to the subject matter; or

(b) its application would be contrary to the National Goals and Directive Principles, Basic Rights and Basic
Social Obligations under the Constitution.

(2) Nothing in this section shall permit the application of a law other than customary law to customary land.

(3) Where the court considers that part of the rule of customary law to be applied as the underlying law does not
comply with the provisions of paragraph (a) or (b) of Subsection (1) the court may, in so far as is Eracticable to do so,
modify that part of the rule in such a way as to make it comply with the provisions of this section.®®®

This provision, if enacted, would apparently give effect to the entire body of customary law, subject to the
conditions in s 4(1). But given the breadth of these conditions, the effect in practice would be to confer a
substantial discretion on the courts as to the content of the ‘underlying law’. It is therefore difficult to predict
how successful a provision such as s 4 would be in its incorporation of customary law, or indeed, what effect
it would have at all.** Given these uncertainties, more specific forms of incorporation of customary laws are
to be preferred, at least in the Australian context.

202. Incorporation and Autonomy. This conclusion is reinforced by a further feature of incorporation as a
form of recognition which, although perhaps not a difficulty in Papua New Guinea with an indigenous
majority, could be a distinct problem in Australia. If the ordinary courts were empowered to apply customary
law and to become primary agencies for their application, there would be a very real danger that traditional
Aborigines, whose access to and comprehension of the proceedings of ordinary courts may be very limited,

831 eg Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) s 69(1) and (2). See para 77-8. It can be argued that such provisions are too
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would lose control over their own law. Western lawyers think of law in terms of rules and principles, which
can be defined and applied in a general way. But Aboriginal customary laws are as much a process for the
resolution of conflict as a system or set of rules.?” This characteristic makes the danger of distortion, where
customary laws are applied by outside agencies, even more significant. Aborigines themselves are very
aware of this danger. In the Commission’s experience, they are particularly concerned at the idea that the
Reference is aimed at making the ‘two laws’ come together as ‘one’.%* This, they perceive, could result in
their having as little control over the incorporated customary law as they have now over the general law.
Only in particular contexts do they seek direct reinforcement of their own law by way of its incorporation in
the general law. This tends to be in areas where they seek the protection of their institutions or knowledge
from outside invasion or appropriation: for example, the protection of sacred sites, secret information and
their cultural heritage generally.®®® These issues can only be resolved by careful and specific inquiry, not by
any general formula. Such considerations rule out any form of incorporation by codification. An example of
this approach is the Native Code of Natal, which attempted to produce a series of ideal rules of customary
law to be applied by the courts.?”® This creates difficulties based on the variations between Aboriginal groups
and their customs and traditions, and the immense practical difficulties in the way of recording them.*** But
the cardinal objection to codification is that it takes the question of the interpretation and content of their
customary laws and traditions out of the hands of the Aboriginal people concerned.

203. Recognition as Exclusion. An alternative technique of recognition, which is in a sense the reverse of
‘incorporation’, is to exclude certain matters from the general law, allowing them to be regulated directly by
customary law which occupies the ‘space’ so created. A clear example is the position of United States Indian
tribes.®*? Initially, the area of Indian reserves was treated as excluded from State and most federal law
(including the Bill of Rights). Within the excluded area the tribes were left free to regulate their affairs by
virtue of their original sovereignty over that land. They were thus free to practice their traditional law ways,
whether informally or through the making of tribal laws and the establishment of tribal courts. This freedom
has been progressively restricted by measures such as the Major Crimes Act 1885 and the Indian Civil Rights
Act 1968.%* Within the residual areas, however, the ‘original sovereignty’ of Indian tribes remains the basis
of American Indian law. For various reasons, this system of ‘exclusion’ has not been very successful in
securing the recognition of Indian customary law and tradition in the United States.?** Australia has a very
different history of dealing with these issues, and it has not been suggested that the recognition of Aboriginal
customary laws requires, or justifies, excluding Aborigines from the protection of the general law, or
creating enclaves where the general law does not apply.®*® However specific exclusions or limitations in the
application of the general law to Aboriginal traditions may be justified in particular cases.?*® There may also
be a need to recognize Aboriginal autonomy in particular matters, with consequent modifications to the
general law.®

204. Recognition as Translation. One of the significant difficulties in any application of ‘foreign’ law by a
legal system is the initial problem of equating the rules or institutions of one system with the (more or less
different) rules or institutions of the other, for the purpose of recognising the former. In this sense,
‘recognition’ means giving equivalent effect. The problem is well-known to conflicts lawyers under the title
of ‘characterization’. For example, a foreign marriage or adoption may not be able to be recognised as a
valid marriage or adoption under local law unless it can first be characterised as such — that is, unless it has

837 See para 99-100.

838 cf K Maddock, ‘Two laws in one community’ in RM Berndt (ed) Aborigines and Change, Australia in the ‘70s, AIAS, Canberra, 1977, 13,
22-3.

839 See Chapter 19 for further discussion.
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841 These difficulties were stressed, for example, by K Maddock, Submission 11 (31 October 1977).
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the basic characteristics which the local law regards as necessary to ‘marriage’ or ‘adoption’.?*® The more the
law or institution claiming recognition differs from the system within which recognition is sought, the more
difficult this process of characterisation is, and the more adjustment may be necessary in making the
translation. When what is involved is the recognition of indigenous customary laws, the task is in a real sense
one of translation into a foreign legal language with an entirely different structure and ‘grammar’.®* This
problem does not arise with ‘incorporative’ forms of recognition. There the customary law rule is introduced
on its own terms into the general law. It does not matter much that the general law had no analogy to the
introduced rule (apart from any unfamiliarity with the rule which officials of the general legal system may
consequently have). For example, it does not matter that the general law may have had no equivalent to the
right of traditional use of land recognised by s 71 of the Aboriginal Land Rights (Northern Territory) Act
1976 (Cth).%° That provision can be applied on its own terms.

205. ‘Translating’ Aboriginal Customary Laws. Some of the most significant problems of recognition of
Aboriginal customary law for the purposes of the present Reference are problems of translation in this sense.
This is true for example of the recognition of traditional marriage.®** A characteristic feature of this form of
recognition is that it attributes consequences to the institution being recognised which it may not have had
originally. There is, for example, no concept of spousal non-compellability in Aboriginal customary laws.
But if traditional marriage is sufficiently similar to marriage under the general law for this purpose, it can be
argued that this justifies equating it as ‘marriage’.*> A good example of ‘recognition’ in this sense is the
partial equation of ‘traditional Aboriginal owner s’ with beneficial owners under the Aboriginal Land Rights
(Northern Territory) Act 1976 (Cth). As a consequence, the beneficial owners may acquire rights (eg to
mining royalties) which had no exact equivalents under Aboriginal customary laws. This new consequence
of ‘traditional ownership” has placed considerable stress on the definition of ‘traditional owner’, and the way
in which it has been applied by the Aboriginal Land Commissioner has changed and developed as a result.®>®
Recognition as ‘incorporation’ and as ‘translation’ are not mutually exclusive. For example, it would be
possible to incorporate Aboriginal marriage rules (eg relating to the enforcement of promises of marriage, or
punishment for adultery) as a part of the general law while also attaching new legal consequences to
traditional marriage as ‘marriage’. Alternatively the definition of traditional marriage may operate by
incorporating Aboriginal customary law rules defining marriage,®** without other forms of ‘incorporation’.

206. Recognition as Adjustment or Accommaodation. Recognition can also be given to Aboriginal customary
laws by adjustments to the law or its administration which, without specifically incorporating aspects of
customary laws or translating them into the general law, allow for or accommodate them in practice. Many
cases of the recognition of Aboriginal customary laws now are of this kind. Examples include:

o taking Aboriginal customary law or practices into account in sentencing Aboriginal defendants;*°

o declining to prosecute for certain offences against the general law where the Aborigine concerned was
acting pursuant to Aboriginal customary law;®®

) the use of procedural powers to protect secrecy of certain information or to prevent it from being
published to unauthorized persons.®*’
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Where the general law now allows for Aboriginal customary laws to be taken into account (eg in applying
the law of provocation®® or assessing damages for personal injury®®), or where a discretion exists which can
be used, it may be that no more formal recognition is needed. Indeed, it has been said that this is true for the
criminal law and policing aspects of the Reference as a whole: ‘the difficulty arises not in the law itself but
in its administration’®® and can therefore be resolved by administrative changes and ‘guidelines’. But this
more flexible form of recognition can also be brought about through legislation. A law which expressly
conferred a discretion on courts to take into account Aboriginal customary laws in sentencing would be a
form of ‘accommodation’, since those customary laws would not be incorporated by such a provision: a
judge in exercising the discretion would be applying the general law, and would have a considerable measure
of discretion in doing s0.2! Even a statutory provision which made no express reference to Aboriginal
customary laws might be a form of recognition in this sense, if it was a response to the particular
characteristics of traditionally oriented Aborigines. For example the enactment in statutory form of the
Anunga rules®® would involve a recognition that traditionally oriented Aborigines may often not
comprehend the nature of police interrogation or their right to remain silent, in part because of different
perceptions of authority resulting from Aboriginal tradition. Such a statute would be an adjustment of the
general law to take into account certain characteristics of traditionally oriented Aborigines resulting from
their own traditions and laws, and, therefore, a form of ‘recognition’ of the latter.®

207. Accommodation by Statute or Otherwise? An advantage of non-statutory methods of adjustment or
accommodation is that they remain flexible and can thus cope with different circumstances. But there can
also be disadvantages. Administrative discretions may be applied in a spasmodic or inconsistent way. Not all
law-enforcement officials are equally aware of or sympathetic to the needs of Aboriginal people. Aborigines
involved in such situations are, in the absence of clear guidelines, much less able to challenge adverse
decisions: they have no right to recognition. Inconsistency in the exercise of discretions can exist not only
between different communities or localities at the same time but in a particular locality at different times, as
a result of changes in personnel or policy. If a clear case for recognition can be made out, there is a good
argument for that recognition to be incorporated in official form (whether as legislation or as some form of
binding guidelines) rather than leaving it to be applied as a matter of discretion. Legislation or guidelines of
this kind may still preserve flexibility, but they will enable persons affected to call for their cases to be
properly considered on their merits.

208. Preferred Forms of Recognition. Recognition may thus take different forms including:
o codification or specific enforcement of customary laws;

. specific or general forms of ‘incorporation’ by reference;,

o the exclusion of the general law in areas to be covered by customary laws;

o the translation of institutions or rules for the purposes of giving them equivalent effect (eg marriage or
adoption);

o accommodation of traditional or customary ways through protections in the general legal system.

The Commission does not believe that the first of these is an appropriate form of recognition of Aboriginal
customary laws.®®* Nor, at the present time and except in limited circumstances, is the third.*®® For the
reasons already given the Commission prefers specific, particular forms of recognition to general ones. It
also prefers forms of recognition which avoid the need for precise definitions of Aboriginal customary laws,
a notion which is to be understood broadly rather than narrowly. But these conclusions assume that the
precise form of recognition may vary with the context and with the problems being addressed. This is in fact
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the case. The approach to be adopted must be flexible rather than categorical. and must pay particular regard
to the practicalities of the situation.

Conclusion

209. Adjusting the General Law to Accommodate Aboriginal Customary Laws. The complexity of the
question of ‘recognition’, when approached in a categorical way as a single issue, may be one reason for the
reaction expressed to the Commission that problems of recognition are ‘too overwhelmingly difficult’,?®® that
‘the framers of the reference expected answers when we are all unsure of the question’.®®’ While the
difficulties and uncertainties are not avoided by approaching the Reference in a functional way, issue by
issue, they are made clearer and more manageable. A functional approach best accords with other important
principles. It allows Aboriginal people to maintain control over their customary laws. It involves minimum
interference with the way Aborigines choose to live their lives, and it leaves the way open for further change
and adjustment when necessary. It also reduces the problems of translation, which are particularly acute
given the conceptual differences that exist between the general law and Aboriginal customary laws. It
enables use to be made of informal methods of adjustment and accommodation, while at the same time
allowing for specific incorporation where this is appropriate. Problems of definition of customary laws and
practices are for most part reduced to more manageable problems of evidence in particular cases. The
differing experiences of Aborigines in different areas of Australia can thus be catered for. By contrast, no
form of categorical recognition could be expected to deal with the wide range of legal and social questions
raised by the Reference. The inherent inflexibility of such forms of recognition would tend to prevent the
most just and appropriate solution being found for each case. Moreover, categorical forms of recognition
emphasise, rather than minimising, the difficulties inherent in recognition. These include:

) the difficulties in, and the inappropriateness of, embarking on a search for any one all-purpose
definition of ‘customary laws and practices’;**®

o the ambiguity of ‘recognition’ itself: to propose ‘recognition’ of Aboriginal customary laws is to

begin, not to conclude, the inquiry;®®

o the need to secure to all Aborigines basic human rights, including the right to participate in the life of
the general Australian community;®”

o the difficulties inevitably presented by the transitions which Aboriginal communities are experiencing
and the long history of externally-caused disruptions;®*

o the need to avoid, as far as possible, setting up separate, possibly conflicting, systems with resulting
inefficiencies and inequities.®"
However, functional forms of recognition have been criticised®”® on the ground that they do not involve any
genuine recognition. The general legal system is in effect dictating the extent to which it is prepared to
accommodate Aboriginal customary laws, rather than allowing for full recognition. In one sense this is a
criticism that could be made of any form of recognition within the framework of the general law. The
Commission’s rejection of categorical forms of recognition results not from a reluctant or grudging
acknowledgement of Aboriginal customary laws, but in response to the genuine difficulties involved, not the
least of which is the danger of loss of control over Aboriginal customary laws, to the detriment of Aboriginal
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people.?’* Consistently with this approach, Parts I11-VII of this Report will examine the various areas in
which recognition may be called for, and the ways in which this can best be achieved.

Scope of the Report

210. Issues of Criminal and Civil Law. The Terms of Reference emphasise the relevance of Aboriginal
customary laws in criminal proceedings, both in the application of customary laws by the existing criminal
courts, and in relation to the possibility that Aboriginal people should be empowered to apply their
customary laws in the ‘punishment and rehabilitation of Aborigines’. But the Terms of Reference are not
restricted to criminal law issues.®”® Conflicts between Aboriginal customary law and the general law are not
limited to the criminal law. The point was strongly made by Professor WEH Stanner:

It is freely assumed, for example, that the area of greatest concern is that covered by English Australian criminal law.
This is only arguably the case, and there are some grounds for believing that not only will the area of civil law
become the more important but that the adaptation of the criminal law to people in the Aboriginal social situation, or
the reconciliation of Aborigines to the criminal law as it affects all citizens, might be the easier if a satisfactory
solution were found of their civil rights, duties, liabilities and immunities.®

The Commission has not limited its inquiries to the criminal law but has dealt with such matters as marriage,
custody of children, and distribution of property,®”” evidence and procedure,®”® and hunting, fishing and
foraging rights.®”® The question of local justice mechanisms to apply Aboriginal customary laws — the
second specific question in the Terms of Reference — is of course also dealt with.?®

211. Delimiting the Scope of Inquiry. A broad approach to the Reference means that a correspondingly wide
range of issues is, at least potentially, raised by the Commission’s inquiry. But the need to focus on issues
within its own competence as a Law Reform Commission, and on issues which are manageable with a single
inquiry into the impact of the general law on traditionally oriented Aborigines, has required that certain
matters be dealt with in this Report to the exclusion of others. In determining the scope of this Report the
Commission has had particular regard to the need to avoid overlap with or repetition of work being done by
other bodies. A number of earlier inquiries and reports relate to the subject of this Reference.®®! During the
course of the Commission’s work a number of Reports of the House of Representatives Standing Committee
on Aboriginal Affairs dealt with issues relevant to the Reference. These include in particular:

e the Final Report on Alcohol Problems of Aboriginals;®

e the Report on Aboriginal Legal Aid;®*

e  the Report on Strategies to Help Overcome the Problems of Aboriginal Town Camps.®*

874 To similar effect, see eg Office of the Commissioner for Community Relations, (L Lippmann) Submission 13 (12 May 1977); JR Huelin,
WA Aboriginal Legal Service, Submission 120 (7 March 1979); H Marshall, British Institute of International and Comparative Law,
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where it is applicable to Aboriginals living in tribal circumstances’); Energy Resources of Australia (BG Fisk), Submission 267 (4 May 1981)
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In addition, a number of other inquiries into related questions have been conducted in recent years. Shortly
after the Commission received its reference, the Western Australian government commissioned Mr Terry
Syddall SM MBE to conduct an inquiry into Aboriginal tribal law and to recommend ways of improving the
understanding of the general law by Aboriginal communities. As a result of recommendations made by Mr
Syddall, the Aboriginal Communities Act 1979 (WA) was passed establishing local justice schemes in
certain communities in the Kimberleys.?® In South Australia a Committee on Aboriginal Customary Law
was appointed by the South Australian Attorney-General in 1978. The Committee has produced a number of
Reports on particular questions,® and its work is continuing. There has also been an Inquiry into Aboriginal
legal aid by Mr JP Harkins, initiated in 1983, which in addition to the funding and role of Aboriginal legal
services examined issues such as community legal education, the role of the legal services in presenting local
community opinion and a range of related questions. The Commission has been careful to take into account
the work of these parallel inquiries and to avoid overlap with them. In particular the nature and detailed
character of work being done in two specific areas has been such as to make it undesirable for the
Commission to cover the same ground. These are:

o the recognition of Aboriginal land rights and claims;
o the protection of Aboriginal art and heritage.

212. Aboriginal Land Rights and Claims. The history of the initial non-recognition, and the recent partial
recognition of Aboriginal land claims has already been referred t0.8” The level of activity at both the State
and Federal level, while both sporadic and contentious, has brought about significant developments in the
last 10 years.®®

o The Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) was the first major piece of land
rights legislation. It provided for title to existing reserves to be transferred, and established machinery
to deal with traditional claims to other land (being vacant Crown land, or land held by or for
Aborigines). In the case of a successful claim, a Land Trust is set up to hold the land, which is then
managed by the appropriate Land Council taking into account the wishes of the traditional owners and
other Aborigines with interests in the land. Claims have been lodged to virtually all the vacant Crown
land in the Northern Territory. So far more than 20 claims have been successful. In all, Aboriginal
freehold title now accounts for 34.02% of the Northern Territory (or some 458,100 square
kilometres).®

) South Australia was the first State to provides in the Pitjantjatjara Land Rights Act 1981, inalienable
Aboriginal freehold title over 100 000 square kilometres in the north-west of that State.**® The
Maralinga Tjarutja Land Rights Act 1984 (SA) which contains broadly similar provisions confers
inalienable freehold title to some 50 000 square kilometres.

o The Aboriginal Land Rights Act 1983 (NSW) provides for claims to certain Crown Land on a variety
of grounds.®*
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o In other States, the grant of land to Aboriginal people so far has been less significant, but in all States
but Tasmania either legislation has been enacted or proposals for legislation made by the State
Government in question.®*

o The Commonwealth has made proposals for national land rights legislation which would reinforce and
supplement provisions for land rights at State level.®*® The future of these proposals is uncertain.

In many respects the recognition of land rights and the recognition of Aboriginal customary laws are one
aspect of the same endeavour, that is, to respect the right of Aborigines to retain their own ways of life and
traditional values. The link with land must never be forgotten in seeking to understand the structure and
operation of Aboriginal customary laws. However in view of the detailed work being done by other bodies,
and by the Commonwealth Government itself, the Commission has treated the question of customary rights
to land as outside the scope of its inquiry. This does not mean that land rights issues have been ignored in the
formulation of the proposals in this Report. For example, local justice mechanisms may well be based in
Aboriginal communi ties established in a particular area. Where this is Aboriginal land, it may be that the
necessary internal cohesion and support for some form of justice mechanism will be more readily
forthcoming.®** This Report also examines aspects of the use of land by way of traditional hunting, fishing
and foraging rights.>®

213. Protection of Aboriginal Art and Heritage.*® The sale of sacred objects and Aboriginal paintings and
artefacts can sometimes create difficulties. Selling (or giving away) such items may be a breach of
Aboriginal customary laws. In particular, questions have arisen as to whether there should be any special
protection for Aboriginal artwork or designs, and as to what form of protection might be created to prevent
the use of sacred/secret material contrary to customary laws. Further questions relate to the destruction or
debasement of items of folklore, their export, and the use of such items for commercial gain without
remuneration to traditional owners. These matters have been the subject of an extensive study by a
Commonwealth Government Working Party.**’ The Commission notes the recommendations of this
Working Party, and the referral of the matter by the Minister for Aboriginal Affairs to a Portfolio Sub-
Committee for special study. After consultations with these organisations the Commission believes that no
purpose would be served by it undertaking a separate investigation of these matters under its Terms of
Reference. The Commission was influenced by the fact that it has had virtually no submissions, formal or
informal, on the matter. Similarly, the questions of protection of Aboriginal sacred or significant sites or
objects, which are the subject of the Aboriginal and Torres Strait Islanders Heritage (Interim Protection) Act
1984 (Cth) and of State and Territory legislation on those topics, have been extensively dealt with in other
forums. These questions have also been treated as outside the scope of this Report.

Consequential Matters

214. Aboriginal/Police Relations. In addition to the questions identified in this Chapter as raised by the
Terms of Reference, a number of consequential issues arise. For example, there is no doubt that liaison
between Aboriginal communities and the police (whether based locally or at a distance) is of vital
importance to the proper administration of the law and the maintenance of order in those communities.®%
The general question of Aboriginal-police relations is not directly within the Commission’s Terms of
Reference. However a number of specific problems of policing are relevant (eg the use of Aboriginal police,
police aides, and issues of police intervention in traditional communities) and on these and related issues a
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good deal of information and comment has been placed before the Commission. These issues will be dealt
with as they arise in particular contexts.®*

215. Education. Many submissions have stressed the need for improved education at various levels. The
police need practical instruction in the problems of interaction and communication with traditional
communities (and with Aborigines generally), including instruction on Aboriginal customary laws and
traditions. Work has already been done in some police forces along these lines: Aborigines themselves need
appropriate forms of community legal education about the law, its procedures and requirements. Other law
enforcers and officials involved with Aboriginal communities need programs of education and training with
respect to their areas of responsibility, or at least access to relevant information and assistance. Again these
matters are referred to as they arise in this Report.*®

216. Resources. The recognition of Aboriginal customary laws is to be distinguished from programs of
affirmative action in areas such as housing, education or employment.** The present Reference is concerned
with the relations between the general law and Aboriginal customary laws, rather than with questions of the
resources available for Aboriginal community development programs. The use of existing authorities, rather
than the creation of new ones, will help to minimise the expense entailed by the Commission’s proposals.
But some resources will be required both in implementing particular recommendations and in informing
communities of the options available to them under the Commission’s proposals. There may also be some
costs associated with specific proposals — for example the proposals for changes in the Social Security Act
and its administration, although the Department’s own estimate is that these will be relatively small.*?

A Provisional Report

217. Oversight, Implementation and the Future. Part VIII of this Report deals with the implementation of
the Commission’s proposals. Some of the recommendations will require legislative implementation, while
others will require the expenditure of resources or administrative changes. But in all cases the process of
implementation will require consultation with Aboriginal people affected, and their organisations. The
Commission has already made it clear that its recommendations are presented as advice from an Australian
Government instrumentality to the Government and Parliament of Australia. This advice in no way commits
Aboriginal people. The Commission has been cautious in making judgements about Aboriginal opinion,
although these have sometimes been necessary in the course of arriving at conclusions.’®® With the
completion and tabling of the Report it becomes a matter for the Government to determine which agencies
and organisations should speak for the Aboriginal people in this context. It is for the Government to take
steps to satisfy itself that any recommendations are supported by the Aboriginal people who will be affected
by them. Proposals to this effect will be made in Part V111 of this Report.®**

218. The Need for Evaluation and Review. A second point is equally important. All this Report can do is to
recommend what the Commission believes to be appropriate and workable proposals at the present time.
This Report is not presented — and should not be regarded — as the final and authoritative word on
recognition of Aboriginal customary laws. It is overwhelmingly likely that in the future some further
examination of the question will be required. Individual issues will continue to arise, and will need to be
dealt with on their merits. Given appropriate consultation and access to information, the Commission
believes this can be an effective way of proceeding. Indeed, it is not merely inevitable but the right approach
to the wide range of problems Aboriginal people face with the legal system. Across the spectrum of
Aboriginal affairs such an approach is likely to be more ‘fruitful’ than any ‘more ambitious strategy of
devising a national settlement’ or of ‘attempting to resolve all problems once and for all’.*” In a similar way
the Aboriginal Land Commissioner, Justice Woodward, saw the aim of the recognition of land rights as ‘to
find a just solution for our time and leave future generations to do the same’.*®® He recommended that:
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Any scheme for recognition of Aboriginal rights to land must be sufficiently flexible to allow for changing ideas and
changing needs amongst Aboriginal people over a period of years. This is so for a number of reasons. Surrounding
circumstances may change — for example, local employment opportunities: or the needs and aspirations of a
community may alter as the result of increasing contacts with the outside world. Further, certain widely held
expectations about, for example, the ease of reaching a consensus on certain matters, may prove false. For all these
reasons, future generations should not be committed by this generation’s ideas any more than is necessary. A step-by-
step approach which allows for Aboriginal planning over time is much to be preferred. A final ‘settlement’ would
mean the surrendering of certain claims in return for the recognition of others. This type of agreement cannot be said
to have worked well in North America. It is particularly inappropriate in Australia because of the spiritual
relationship between Aborigines and their land.”’

The same approach should be adopted in this Reference. The problems cannot be resolved through any single
program of legislative or administrative reform. Nor can the resolution of these issues take place without
adequate consultation with and the agreement of Aboriginal people affected.

219. A ‘Sunset Clause’? This general approach does not mean that legislation for the recognition of
Aboriginal customary laws should contain an express termination or ‘sunset’ clause. Such a clause might be
appropriate with certain special measures of ‘affirmative action’, but this Reference is not concerned with
issues of this kind.*®® Review of the operation of such legislation is not dependent upon such a clause. The
principal difficulty with such a clause is the apparent assumption that, at some fixed time in the
(comparatively near) future, Aboriginal customary laws will cease to exist in recognisable form, or will cease
to be worthy of recognition. Traditionally oriented Aborigines would no doubt regard such an assumption as
insulting. In any event, as has been pointed out already, the Commission has no material before it which
would enable it to make any such prediction or assessment.*®® Careful drafting of legislation can ensure that
Aboriginal customary laws can continue to be recognised where (and only where) it is relevant to the case in
hand.

220. Structure of the Report. Consistent with the Commission’s approach outlined in this Chapter, the
remaining Parts of this Report discuss the various areas in which it can be argued that the general law should
recognise Aboriginal customary laws. These include questions of marriage, custody and adoption of
children, the distribution of property, the criminal law, sentencing, evidence and procedure and proof of
customary laws, and traditional hunting, fishing and foraging rights. The various ways in which Aboriginal
communities may be empowered to deal with law and order questions — the second of the two sub-questions
contained in the Reference — are also dealt with, in Part VI. In Part VIII of the Report, attention is given to
constitutional and administrative questions, consultation with respect to and implementation of the
Commission’s proposals, and the further review of the issues raised by the Terms of Reference.

Summary

221. Conclusions in Parts | & Il. The Commission’s general conclusions, as set out in Parts T and IT of this
Report, may be summarised as follows:

Scope for Recognition under the Existing Law

o The scope for recognition of Aboriginal customary laws through common law rules for the recognition
of local custom or communal native title is very limited (para 62, 63), and is inadequate to deal with
the questions raised by the Commission’s Terms of Reference (para 63).

o The same conclusion applies to arguments for the recognition of Aboriginal customary laws through
the re-examination of the status of Australia as a ‘settled colony’. A reclassification of Australia as a
‘conquered colony’, were it to occur, would not as such bring about appropriate forms of recognition
of Aboriginal customary laws and traditions as these exist now (para 68).

907 id, para 50-1.

908 There may of course be other reasons for sunset clauses, eg in legislation of a temporary character enacted pending some longer term
solution. See eg Aboriginal and Torres Strait Islander Heritage (Interim Protection) Act 1984 (Cth).

909 See para 122.



Although Aboriginal customary laws and traditions have been recognised in some cases and for some
purposes by courts (para 70-5) and in legislation (para 76-84), this recognition has, on the whole, been
exceptional, uncoordinated and incomplete (para 85 ).

Definitional Questions

It is not necessary, constitutionally or otherwise, to spell out a detailed definition of who is an
‘Aborigine’. This question, so far as necessary, can be worked out as a case-by-case basis, in
accordance with the broad approach so far taken in legislation and administrative practice and by the
High Court (para 90-5).

Nor is it necessary to frame a definition of ‘traditional Aborigine’ for the purposes of the recognition
of Aboriginal customary laws. The application of any recommendations for recognition in appropriate
cases is to be achieved by the substantive requirements of the provision in question (para 95).

Torres Strait Islanders are a distinct group from Aborigines, and the recognition of their customary
laws requires separate examination. However some at least of the recommendations in the Report are
or may be appropriately applied to Torres Strait Islanders as well as to Aborigines (para 96).

The Commission’s Terms of Reference do not extend to South Sea Islanders (para 97).

There existed, in traditional Aboriginal societies, a body of rules, values and traditions which were
accepted as establishing standards or procedures to be followed and upheld. Despite numerous
changes, such rules, values and traditions continue to exist in various forms (para 99).

These rules, values and traditions can properly be described as ‘Aboriginal customary laws’ (para 100-
1).

Narrow legalistic definitions of Aboriginal customary laws are unnecessary and inappropriate (para
101). It will usually be sufficient to identify Aboriginal customary laws in general terms where these
are recognised for particular purposes. But the form of definition will depend upon the kind of
recognition, and its purpose (para 101).

General Considerations and Arguments about Recognition

Various objections to the recognition of Aboriginal customary laws have been made, including:

the problem of unacceptable rules and punishments (para 114):

o secret aspects of Aboriginal customary laws (para 115):

o loss of Aboriginal control over their laws (para 116):

o the need to protect Aboriginal women (para 117);

o the community divisiveness that recognition could cause (para 118);

o the fact that Aboriginal customary laws have changed in many respects and no longer exist in
their pristine form (para 119-121);

o the declining importance and limited scope of Aboriginal customary laws (para 122, 124):
o law and order problems in Aboriginal communities (para 123):

o the difficulties of definition (para 126).



These are either not objections to recognition as such (as distinct from considerations in framing
proposals for recognition), or are not persuasive (para 217).

On the contrary there are good arguments for recognising Aboriginal customary laws, including in
particular:

o the need to acknowledge the relevance and validity of Aboriginal customary laws for many
Aborigines (para 103-5);

o their desire for the recognition of their laws in appropriate ways (para 106);

. their right, recognised in the Commonwealth Government’s policy on Aboriginal affairs and in
the Commission’s Terms of Reference, to choose to live in accordance with their customs and
traditions, which implies that the general law will not impose unnecessary restrictions or
disabilities upon the exercise of that right (para 107);

o the injustice inherent in non-recognition in a number of situations (para 110-11, 127).

Discrimination, Equality and Pluralism

A particularly important argument against the recognition of Aboriginal customary laws is that it
would be discriminatory or unequal, and would violate the principle of equality before the law (para
128). But special measures for the recognition of Aboriginal customary laws will not be racially
discriminatory, nor will they involve a denial of equality before the law or equal protection as those
concepts are understood in comparable jurisdictions, if these measures:

o are reasonable responses to the special needs of those Aboriginal people affected by the
proposals;

o are generally accepted by them; and

o do not deprive individual Aborigines of basic human rights, or of access to the general legal
system and its institutions (para 158-165).

In particular, to avoid problems of inequality or potential discrimination arising, measures for
recognition should comply with certain guidelines:

o They should, as special laws, only confer rights on those Aborigines who, in the particular
context, experience the disadvantages or problems which are the reasons for the provisions in
guestion.

o Aborigines should, wherever possible, retain rights under the general law (eg, to enter into
Marriage Act marriages, to make wills).

o Any legislation should be no more restrictive of rights under the general law than is necessary to
ensure fidelity to the customary laws or practices being recognised.

o Measures of recognition should not unreasonably withdraw legal protection or support from
individuals (Aboriginal or non-Aboriginal) (para 165).

Where the most appropriate remedy to a problem is not a recognition of customary law as such but
some more general provision, it is necessary to consider whether that provision can legitimately be
applied to some class of Aborigines only, or whether the reasons for the provision apply equally to all
members of the community. If the latter, the Commission should draw attention to the problem,
without making recommendations for legislation applicable only to the more limited class (para 165).



These principles will also avoid or allay concerns at the recognition of Aboriginal customary laws
based on arguments about the undesirability of legal pluralism or the diversity of laws (para 166-8).

There is some risk nonetheless that proposals for the recognition of Aboriginal customary laws could
be seen to be divisive or could be an affront to public opinion, either in isolation or if associated with
other measures. Assessment of this risk, and of its relevance to the range of proposals for legislation, is
primarily a matter for the Parliament and the people’s representatives (para 169).

Ensuring other Basic Rights

Australia is neither required to recognise Aboriginal customary laws in any general way, nor is it
prohibited from doing so, by any international obligations on minority or indigenous rights (para 171-
8). However, such recognition, provided it preserves basic individual rights, is consistent with the
spirit of the International Covenant on Civil and Political Rights, and especially with Article 27 of the
Covenant concerning the rights of ethnic, linguistic and cultural minorities (para 175-8).

In securing basic human rights (including those specified in the Covenant), terms and ideas which
imply a measure of cultural relativity may have to be applied by reference to the cultural community
within which the case arose (including, by virtue of Art 27, a minority ethnic or cultural group). But
minority values, cannot as such justify the violation of basic human rights, any more than can majority
values (para 184-92).

The impact of human rights standards on proposals for the recognition of Aboriginal customary laws
depends on the particular proposal, and cannot be discussed in the abstract. The Commission believes
that the recommendations in this Report do not involve violations of basic human rights for
Aborigines or for other Australians. On the contrary, the need to respect the human rights and cultural
identity of Aboriginal people supports the case for appropriate forms of recognition of Aboriginal
customary laws (para 192-3).

The Commission’s Approach

Aboriginal customary laws should be recognised, in appropriate ways, by the Australian legal system
(para 194).

The recognition of Aboriginal customary laws must occur against the background and within the
framework of the general law (para 195).

As far as possible, Aboriginal customary laws should be recognised by existing judicial and
administrative authorities, avoiding the creation of new and separate legal structures, unless the need
for these is clearly demonstrated (para 196).

The issues of the extent and method of recognising Aboriginal customary laws need to be considered
separately from any arguments about the federal system (para 197).

Recognition of Aboriginal customary laws may take different forms, including:
o codification or specific enforcement of customary laws;

o specific or general forms of ‘incorporation’ by reference;

o the exclusion of the general law in areas to be covered by customary laws;

o the translation of institutions or rules for the purposes of giving them equivalent effect (eg
marriage or adoption):

o accommaodation of traditional or customary ways through protections in the general legal system
(para 199-207).



The Commission does not believe that, as a general principle, codification or direct enforcement are
appropriate forms of recognition of Aboriginal customary laws (para 200-2). Nor, at the present time
and except in limited circumstances, is the exclusion of the general law (para 203). Specific, particular
forms of recognition are to be preferred to general ones. So are forms of recognition which avoid the
need for precise definitions of Aboriginal customary laws, a notion which is to be understood broadly
rather than narrowly (para 208).

Scope of the Report

Consistently with this approach, Parts I11-VII of this Report examine the various areas in which
recognition may be called for, and the ways in which this can best be achieved (para 209, 220). These
areas include issues both of civil law and criminal law, of substantive law and of evidence and
procedure (para 210), as well as consequential matters (para 214-16).

However in view of the detailed work being done by other bodies, and by the Commonwealth
Government itself, the Commission has treated the question of customary rights to land as outside the
scope of its inquiry (para 212). For similar reasons no separate investigation of the legal protection of
Aboriginal artworks and the Aboriginal heritage is undertaken in the Report (para 213).

Review of Implementation

In all cases the implementation of the Commission’s recommendations will require consultation with
Aboriginal people affected. It is for the Government to take steps to satisfy itself that any legislation
based on these recommendations is supported by the Aboriginal people who will be affected by it
(para 217).

The impact of any such legislation will require evaluation and review on a continuing basis, in
consultation with the Aboriginal people concerned (para 218). But such review does not require a
‘sunset clause’ for the legislation, and such a ‘sunset clause’ would be undesirable (para 219).



PART IlI:

ABORIGINAL CUSTOMARY LAWS:
MARRIAGE, CHILDREN AND FAMILY PROPERTY

12. Aboriginal Marriages and Family Structures

Introduction

222. The Terms of Reference. The Commission’s Terms of Reference emphasise the problems caused by
conflicts between Aboriginal customary laws and the criminal law. But these are not the only cases of
conflicts between Aboriginal customary laws and the general Australian law. Nor are the Commission’s
Terms of Reference restricted to the criminal law.*”® The Commission is asked generally about the
recognition of Aboriginal customary laws. This includes the problems that arise in the areas of civil and
family law, problems which can be just as important as those that arise with the criminal law. To a
considerable extent these problems arise from the fact that Australian law is based on a different, and in
some respects narrower, understanding of the family than is the case in Aboriginal societies. Often,
Australian law has not taken account of the differences between the ‘nuclear family’ on which it is based and
the differently structured ‘extended Aboriginal family’. The notion of marriage itself is regarded very
differently in Aboriginal societies. Aboriginal words translated as ‘husband’, ‘wife’ or ‘married to’ do not
correspond absolutely with their English equivalents, nor is it possible readily to translate English terms such
as ‘custom’, ‘tradition’ and ‘marriage’ into Aboriginal languages.”™ This Chapter briefly outlines some
traditions and customs relating to marriage and the family in Aboriginal societies, as a basis for the
examination in this Part of the ways in which the law might be changed to recognise those traditions and
customs.

Marriage in Traditional Aboriginal Societies

223. Traditional Marriage Arrangements.*"

marriages:

According to Dr Bell, certain elements underpin traditional

there is the potential of marriage between certain categories of persons which is further refined by reference to actual
kin, country, ritual and historical relations. Such a union is hedged in by certain taboos, including in-law avoidance. It
is enmeshed in a complex web of kin obligations and responsibilities. It is underwritten by exchanges which both pre-
and post-date any individual marriage. Violations or deviance from the marriage contract attract attention from
different categories of person or persons.®

Professor Berndt has defined four key elements as follows:

1.  The couple should be eligible to marry according to local rules defining ‘ideal preferences and
accepted authorities’.
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2. Appropriate betrothal arrangements should have been made between the two kin groups concerned. An
exchange of gifts ratifies the contract.

3. Actual marriage may be distinguished from the betrothal when the parties cohabit publicly and take on
‘marital responsibilities including sexual relations’.

4. The union is considered to be strengthened by the birth of the first child.™

Marriage was a central feature of traditional Aboriginal societies.®”®> The need to maintain populations and
thereby to ensure that there was always someone to attend sites and keep up traditions was matched by the
desire to ensure that children were produced according to the right family groups and the correct
affiliations.”™® For these purposes freedom of marriage was restricted by the prohibitions against the marriage
of certain close relatives and by the rule of exogamy, that is, marrying outside one’s group.”*’ An important
factor in determining the parties to a marriage was the balancing of kinship obligations, including reciprocal
obligations between individuals, families or larger groups. The interests of the parties, and their attraction or
affection for each other, were considered subsidiary to these obligations.”*® The creation of marriage
alliances and the obligations that this involved were closely linked with relationships to the land. Spiritual
affiliation with land included a series of ritual obligations and duties often acquired through inheritance in
either the male or female line, or both. And marriage was a primary means for maintaining attachment to
land.®*® According to Dr Bell

Perhaps the most important difference between Aboriginal marriage patterns and those of white Australia is that the
marriage is not seen as a contract between individuals but rather as one which implicates both kin and country men of
the parties involved. If we explore the web of relations which surround an arranged marriage entered into at the time
of initiation of a young male, we find that at least three generations are implicated.??

224. Arranging Marriages. One important way in which marriages were arranged was infant betrothal.***
Usually this was between a young girl and an older man. A man’s first marriage would not necessarily fall
into this category: his first wife might well be an older widow. A girl could be betrothed either as a potential
mother-in-law®? or as a wife. Indeed it was possible for a girl to be betrothed before she was born and to
grow up knowing who her future husband was likely to be. The promised relationship created a series of
lifelong responsibilities and obligations between the young man and his promised wife’s relations. For
example, the young man might be required to provide food for his future mother-in-law.**® While the girl
was growing up she would normally have regular contact with her promised husband, so that when the
marriage eventually took place he was no stranger to her. However, the fact that negotiations had taken place
and promises made was no guarantee that a marriage would take place, or that a girl would consider herself
obligated to remain married to her promised husband. Refusal to marry, or to perform obligations to family
associated with marriage arrangements, would usually give rise to arguments, but if the prospective husband
or wife persisted in refusal, renegotiation was possible. This might involve arranging a substitute or agreeing
to compensate the aggrieved person in some way.

225. Patterns of Marriage and Remarriage. The age of marriage was very different for men and women,
and differed also as between various parts of Australia. Usually, a girl would marry at or about the age of

puberty;** a man not until later (in his late twenties or even later).””® Among some Aboriginal groups, at
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least, marriages were often polygynous (with a husband having two or more wives): a wife, on the other
hand, would have only one husband at a time, although usually she would be married to several husbands in
succession, as the former husband died or the marriage broke up.??® There was, in most groups, no single
marriage ceremony, although particular acts or events (eg sharing a campfire) would result in the recognition
of the marriage by the community.*” Divorce could occur by mutual consent or unilaterally, again, in most
cases, without any particular formality: divorce involved, and was signified by, the termination of
cohabitation.®® However, if a wife eloped or otherwise left a husband without his consent, he might try to
bring her back by force, seek to punish her or her lover, or seek compensation. In each of these respects he
might be assisted by his kin. Similarly if a husband became involved with another woman his wife might be
required by customary law to ritually and publicly fight the other woman.%**

Marriages in Aboriginal Societies Today

226. Pressures for Change. Pressures have been placed on Aboriginal marriage practices both by
government policy and the activities of missionaries. Increasing social contact has exposed Aborigines to
new values which formed no part of indigenous culture. Speaking of the 1930s, AP Elkin commented that:

The custom of old men marrying young girls is changing in those parts of Northern Australia occupied by whites.
Many young men are now seen with young wives though seldom with any children. Polygamy is also being dropped.
Such changes are apparently the direct or indirect result of white influence.*®

The education system has brought young girls and boys together in a way which would not have occurred in
traditional societies.

Promised marriages are no doubt dwindling away ... You get a lot of these young kids who have been to school, they
have been educated, and they have tasted alcohol, they know what is money, they drive fast cars ... As far as tribal
marriages are concerned it is not for them. A lot of them will marry the wrong way, or in other words not their right
skin group, and once they do that a lot of them will leave their community, their tribe. It is really a matter of principle
go away for a while, for any length of time until everything is forgotten, and they go back.”*

227. Promised Marriages Today. The exchanging of marriage promises continues in many traditionally
oriented Aboriginal communities, although some changes have taken place.**? For example, it appears that
age differences between spouses have narrowed and a girl will not marry her promised husband until after
leaving school. It is also increasingly likely that a promised marriage will not occur at all (especially if there
is a large age disparity between the parties).”® A consequence of the failure of ‘promises’*** is that it is
becoming less common for marriage arrangements to be made. In some communities the practice of
exchanging promises has practically disappeared. In others it has been modified.** It is much more likely
that a girl, even if living in a traditionally oriented community, will be able to choose her own marriage
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partner despite the fact that she may have been promised at birth. And it is more common for a girl to air her
grievances over a prospective marriage. Resistance to promised marriages has come both from young men
and young women.**® Resentment may be directed at parents as the persons responsible for the promise. A
consequence is that parents may deny their own, or assert the others, responsibility for making the
promise.”” On the other hand, Professor Hamilton observes that while opposition to promised marriages
comes from some whites and also from younger Aboriginal people who seek freedom of choice, as they
grow older Aboriginal men may still take second and third betrothed wives. She comments that only the
concerted opposition of the young seems likely to modify the system, especially in areas such as Arnhem
Land.**® This view accords with the views expressed to the Commission during its public hearings.”

228. Traditional Marriages Today. While Aboriginal marriage rules and customs have been maintained,
especially in more remote communities, despite external pressures,®® amongst most urban and fringe-
dwelling Aborigines formal marriage rules and institutions have diminished in importance.®** Polygyny has
also declined, certainly in communities where mission influences were strong, but also, it seems, more
generally, under the impetus of economic change.** Dr Sutton states that:

Polygynous marriages are often said to have disappeared from communities where missionary influence is strong, but
it is not uncommon for second and third marriages to be concealed from authorities where these authorities
disapprove of polygyny ... At present one must assume that polygyny will be around for an indefinite future, even if it
continues to decline in gross terms.%*

This view was reaffirmed during the Commission’s public hearings, where the continued existence of
polygyny in the more traditional communities was asserted, although its decline was also generally
acknowledged.*** Even with the decline in polygyny, other aspects of traditional marriage are still followed
and maintained. Among the Tiwi the ‘breakdown of polygamy did not materially change the position with
[marriage] contracts’.** Admitting the decline of traditional marriage rules (including polygyny) in
particular areas does not mean that its disappearance is desired or accepted.’*® A number of communities in
submissions to the Commission specifically sought recognition of their marriage rules by the general law.**’

229. Flexibility of Traditional Marriage Rules. Rules regarding ‘correct’ or ‘straight’ marriages, and rules
relating to betrothals and marriage, are important.**® But the apparent rigidity of these rules is tempered in
various ways. ‘Alternative’ or ‘irregular’ marriages with other persons were possible, provided that the basic
incest rules were not broken. It seems that these possibilities are greater now, under the pressure of contact

936 See H Boxer, Transcript Fitzroy Crossing (31 March 1981) 703-6; G Gleave Transcript Willowra (21 April 1981) 1579.

937 Hamilton (1978) 31.

938 Hamilton (1981) 76.

939 See n 23, 26.

940 On the other hand the number of traditionally married persons resident in urban areas would be very small.

941 F Gale, ‘The Impact of Urbanization on Aboriginal Marriage Patterns’, in RM Berndt (ed) Australian Aboriginal Anthropology, University
of Western Australia Press, Perth, 1970, 305, 314; M Resy, ‘Aboriginal and White Australian Family Structure: An Enquiry into
Assimilation Trends’, in M Resy (ed) Aborigines Now: New Perspectives in the Study of Aboriginal Communities, Angus & Robertson,
Sydney, 1964, 19. For an example of the situation in town camps see Sansom (1981) 242-58.

942 Maddock (1982) 62-3; Palmer (1982) 13, 26-7. But in 1970 Long commented that at Yuendumu, ‘thirty years of contact seems to have had
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unreliable index of the relative degree of acculturation of that community’: ibid.
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Springs (13 April 1981) 1283-90.

948 J Roberts Transcript Darwin (3 April 1981) 895; J Adams, Transcript Aurukun (1 April 1981) 2082; J Gurrwanngu, Transcript Darwin (3
April 1981) 925; J Whitboum, Transcript Alice Springs (13 April 1981) 1301-3; J Tregenza, Transcript Alice Springs (14 April 1981) 1413.
See generally G Coulthard, Transcript Adelaide (18 March 1981) 184; P Memmott, Transcript Mornington Island (24 April 1981) 1736; A
Hockey, Transcript Doomadgee (23 April 1981) 1669; S Martin Jambajimba, Transcript Willowra (21 April 1981) 1508-9; T Lewis
Transcript Darwin (3 April 1981) 895; C Yirrwala, Transcript Maningrida (7 April 1981) 1042; L Joshua, Transcript Nhuluubuy (9 April
1981) 1152; F Davey & M Lennard, Transcript One Arm Point (28 March 1981) 629-30; Transcript of Women’s Meetings Amata, 48-51,
Aurukun, 73, Kowanyama, 175.



with the wider society.* Dr Bell, for example, refers to an increased ‘willingness to stretch the scope of

correctness’ at Warrabri.?®® But the possibilities have always existed. According to Piddington:

while acculturation has weakened the objection to many marriages (as it has weakened the observance of other
traditional rules), alternative marriages have always been an accepted feature of Australian kinship organisation ... an
essential part of Aboriginal social life.®

Dr Bell comments that:

Marriages between persons other than those stated as correct ... tend to be fragile, attract disapproval and censure
from families and home communities, and create enormous confusion should there be any children of the union.
These children must go through life with an ambiguous social classification and are very often the brunt of family
disputes.®?

Secondly, there may be degrees of marriage.” Childless spouses may be considered less firmly married than
couples who have children. Casual liaisons may develop into relationships that are considered as marriages
by the community concerned. Thus it may be that a relationship is considered transitional at a given time,
being more than a casual liaison yet not yet regarded as a full marriage. Similarly there may be situations in
which a couple may not be fully considered as divorced. The flexibility of marriage laws, and the fact that
there may be degrees of marriage, have implications for the recognition and proof of traditional marriages.®*
But they do not mean that traditional marriages cannot be defined or ascertained. Bell and Ditton comment
that they ‘never heard women in doubt as to whether a couple were just “living together.*® Sutton argues
that in establishing whether there is a traditional marriage:

the only really important ‘test’ is that the couple and their families agree that they are in an Aboriginal marriage
(often expressed as ‘properly married blackfella-way’).**®

Thus in Police v Ralph Campbell the question whether a witness was traditionally married was resolved by
seeking the views of the witness and her parents.**” There may be situations in which the spouse, the relevant
families and the kin may disagree as to whether the parties are properly married.”® Disagreement does not
necessarily mean that there is no marriage, but the views of all those whose opinions matter must be taken
into account, in determining whether there is a marriage.™®

Aboriginal Family and Child Care Arrangements

230. Bringing up Children in Aboriginal Communities. Aboriginal child-rearing practices are generally
very different to those of the wider Australian community and contrasting assumptions underly them.
According to Hamilton:

Aboriginal child-training practices are on almost all points “permissive” ... [A]uthoritarian practices are entirely
absent. No demands are made for unquestioning obedience or externally regulated development: adults expect little
of children, while child ren can demand all from adults, at least up to a certain age. The father is not chastising and
demanding but is more likely to protect an unruly child from a mother’s exasperation.*®

949 W Edwards, Transcript Adelaide (17 March 1981) 25-6.
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The differences between Aboriginal and non-Aboriginal Australian society are apparent not only in the
structure of responsibility for child care, but also in the way children are in fact brought up. Compared to the
general Australian community, Aborigines place less value on material comfort, discipline and training for
their children: rather the emphasis is on values such as the expression of warmth, affection and acceptance.”
It is quite common for Aboriginal children within Aboriginal communities to be fed and to sleep at the house
or camp of a number of different people. It may be that for periods of time often extending over a number of
years primary responsibility for a child’s upbringing may rest with an aunt or grandmother. Members of the
extended family may have particular roles in child rearing prescribed under the kinship system. Persons other
than the parents will play, and be expected to play, an important part in ‘growing-up children’.

Among Nyungar [Aborigines in the south-west of Western Australia] and in the Darwin region the business of
‘watching for’ and ‘worry for all them kids’ is the business of groupings of ‘close up’ people. This is to say that care
for kids and expression of concern for their respective destinies falls with a weight of obligation on a set of people
and adults of the extended family made up not merely of nominal kinfolk, but of those who are recognised as
effective kin because the placement of children and the allocation of responsibilities for guardianship are things that
ordinarily belong within the ambit of ‘close up’ kinship, special problems are encountered when a grouping of ‘close
up’ kin fail to accommodate and care for a child.*?

231. Arrangements for ‘Substitute Care’ of Children. Long term substitute care of Aboriginal children with
different relatives in different homes is common.®® Sansom and Baines describe the consequences of such
intervention for Aborigines in and around Darwin in the following terms:

Following any act of taking a child, the issue of future prime guardianship remains to be determined. Delinquent
guardians may in the end be given ‘nother chance’. However, if the child has been taken on the grounds of hunger
this is unlikely. Delinquent family members will either have to modify spendthrift ways or, if without sufficient
money, will have to find new sources of income. After an act of taking there is an interim, a period of uncertainty
when the child is in temporary care. This period comes to an end when, with communal approval, the child is ‘given’
to a new prime guardian who is accredited as such by mob members. Furthermore, such allocations are subject to
discussion among the population of Countrymen. Before the act of giving is accomplished in a mob, sufficient time
must pass for those of the child’s close up kin who are in other mobs to be appraised ... The procedures by which
allocation of blame is made, status determined and disputes settled ... allow bids for guardianship to be made.*®*

Sansom and Baines distinguish the dynamics of substitute care arrangements practiced by the Nyungar of
South-Western Australia. They have clearly defined rules as to who should bring up children, as to the
correct way in which this should be done and as to who should take over the child care function if there is a
failure to care for the child in the right way.’® The quality of the care a child receives is subject to strict
scrutiny by those who have a watching brief. In cases of neglect the child is given to specified members of
the mother’s extended family. Thus the paternal side has the primary responsibility for the watching brief
and the mothers extended family has the primary child rearing function.*®® There is relatively little formality,
by European standards, to Aboriginal child care arrangements and it is rare for Aboriginal persons to seek to
regularise the relationship with children by legal means such as adoption or legal guardianship. Problems
have arisen where welfare officers, operating with their own perceptions of child care, remove children from
communities on the basis that these were ‘neglected’ because they were not in the care of their own
parents.”®’ This can lead to a direct conflict between opposing notions of child-rearing, and op posing views
of what constitutes the best interests of the child.

Conclusion

232. Matters for Consideration. It is against this background of continuing, and changing, traditions and
practices relating to Aboriginal family life and marriages that the question of recognition needs to be
considered. In particular, it is necessary to consider

961 Hamilton (1981), and cf E Sommerlad ‘Aboriginal Children Belong in the Aboriginal Community: Changing Practices in Adoption’ (1977)
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whether and for what purposes Aboriginal traditional marriages should be recognized in Australian
law (Chapters 13-14);

whether any variations in the general law relating to the distribution of property are desirable to take
into account Aboriginal family and kinship responsibilities (Chapter 15); and

whether any specific recognition or protection should be given to Aboriginal traditions of child-care
(Chapter 16).



13. The Recognition of Traditional Marriages: General
Approach

Introduction

233. The Present Position. At present, Aboriginal traditional marriages are given little or no recognition in
Australian law.”® Both social and legal problems can arise from the failure to accord legal status to
established, socially recognized unions between Aborigines.”® No accurate statistics are available, but it has
been estimated that at least 90 per cent of marriages amongst traditional Aborigines are not contracted under
the Marriage Act 1961 (Cth).°” In the Northern Territory the proportion may be higher. The Aboriginal
Population Records kept by the Department of Aboriginal Affairs indicate that there are 4,889 ‘tribal unions’
but only 151 ‘legal marriages’ among Northern Territory Aborigines.®”* These are estimates rather than exact
figures (and they may include relationships which are not considered as traditional marriages) but it seems
clear that there are a considerable number of traditional marriages in the Northern Territory, South Australia,
Western Australia and (to a lesser extent) in Queensland. A consequence of the non-recognition of these
traditional marriages is that the parties lack many of the protections and benefits accorded by the general law
to legally married persons.®”® Their children are illegitimate.*”® A surviving spouse may not qualify for
benefits, for example workers’ compensation or insurance payments on the death of his or her partner. The
consequences of non-recognition of traditional marriage for child custody, adoption and guardianship can be
important: for example, a traditionally married couple would not usually be eligible to adopt a child under
State law. Despite a tendency toward the assimilation of marriages and established de facto relationships in
some States, the general law attaches consequences to marital status in a variety of areas, some central to
marriage, others incidental or peripheral’.*"*

234. Anglo-Australian Concept of Marriage. In analysing recognition of traditional marriage, as of other
institutions existing across cultural boundaries, a significant problem of translation arises. In English and
Australian law marriage came to be defined in accordance with the Christian ideal of monogamous lifelong
union.’”® Legal provisions for maintenance and divorce, influenced by such a conception, were not likely to
be appropriate to less formal unions, unions which may be actually or potentially polygamous. The point was
made in Hyde v Hyde itself: what Sir James Wilde regarded as a potentially polygamous Mormon marriage
was not, in the English sense, properly speaking a ‘marriage’ at all, and so could not be recognised for the
purpose of granting matrimonial relief.””® Similarly the South African Supreme Court refused to equate a
marriage in accordance with native law and custom recognised by South African law as a ‘marriage in
accordance with our common law’, so that the widow could not claim compensation from a motor vehicle
insurer for death of her ‘husband’.%”’

968 For the exceptions to non-recognition (especially in the NT) see para 239.
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235. Changing ldeas and Rules. The arguments for and against recognising established Aboriginal unions
under customary law as ‘marriages’ need to be considered in the light of changing conceptions of marriage in
the wider society, and corresponding changes in Australian law. There is a greater acceptance of
relationships which do not involve legal marriage. Marriage is fairly freely terminable, on a single ground of
marital breakdown evidenced by a year’s separation, under the Family Law Act 1975 (Cth). The actual
decision in Hyde v Hyde is not law in Australia:*”® under the Act foreign polygamous marriages are
recognised in Australia for the purposes of granting matrimonial relief, a result towards which the common
law is also moving.®” The equation, for certain purposes, of stable de facto relationships with marriage under
the general law is already presenting the courts with situations similar in some respects to Aboriginal
traditional marriages.

236. Aboriginal ldeas of Marriage. Aborigines themselves unhesitatingly describe their traditional unions as
marriages, and distinguish between marriage and other (ie de facto) unions.*®® Australian legislation, federal
and State, makes the same equation.”®" Nor has the point been doubted by anthropologists. In RM Berndt’s
words:

‘Tribal’ marriage or ‘customary’ marriage must still be regarded as marriage in the sense of a socially sanctioned and
ratified agreement with an expectation of relative permanency ...%

The question is to what extent and (if not generally) for what purposes should traditional marriage be equated
to marriage under the general law.

Existing Recognition of Traditional Marriages under Australian Law

237. The Position at Common Law. Initially, colonial courts faced with questions of recognition of
Aboriginal marriages adopted a rather reserved and equivocal attitude, consistent with their doubts about
recognition of Aboriginal traditions and customary law generally.”® Thus in R v Neddy Monkey, Justice
Barry stated that the Court could not ‘without evidence of their [the Aborigines’] marriage ceremonies,
assume the fact of marriage’.*®* This suggested that recognition might be possible if appropriate evidence
was available. But attitudes soon hardened, and general non-recognition became the rule, in this context as
elsewhere. In R v Cobby Chief Justice Martin stated:

We may recognise a marriage in a civilized country but we can hardly do the same in the case of the marriages of
these Aborigines, who have no laws of which we can take cognisance. We cannot recognise the customs of these
Aborigines so as to aid us in the determination as to whether the relationship exists of husband and wife.*®

A decision which had first been framed in evidentiary terms thus became an uncompromising assertion of
law. With few exceptions, later courts took a similar view,* although in one case involving custody of
Aboriginal children, the presumption of marriage from long cohabitation was applied in favour of a
traditional marriage of 19 years standing, despite the absence of any evidence that the statutory formalities
had been complied with.%®” In other cases the presumption has not been applied,®® and it will rarely be
helpful. Other possibilities of ‘common law’ marriage, although they may have been relevant to early
colonial Australia, are excluded by the exhaustive language of the Marriage Act 1961 (Cth).*®® It is still
possible that a court might recognise a customary marriage for specific purposes, if only as a fact relevant to
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the proceedings.’®® But any more general recognition is most unlikely, given the terms of the Marriage Act
1961 (Cth).

238. Traditional Marriages as ‘De Facto Relationships’. Under State Law. A traditional marriage may
qualify as a de facto relationship under the law of some States. For example a traditional marriage after five
years or the birth of a child would entitle a party to status as a ‘putative spouse’ under South Australian
legislation.*** What is recognised here, however, is not marriage but cohabitation, a recognition which would
be extended equally to a de facto relationship without any traditional elements.

239. Recognition of Traditional Marriage under Australian Legislation. More directly relevant are some
instances of recognition of traditional marriages as such. Traditional marriages are recognised for particular
purposes by one Commonwealth Act and a number of Northern Territory Acts, and there is legislation in
Victoria to recognise traditional Aboriginal marriage for the purposes of adoption. Until 1979 traditional
Aboriginal marriages were also recognised in Queensland.

o Commonwealth. Under the Compensation (Commonwealth Government Employees) Act 1971 (Cth)
compensation on the death of a Commonwealth employee is payable to dependants, including spouses.
‘spouse’ is defined by s 3 to include:

in relation to an aboriginal native, or a deceased aboriginal native, of Australia or of an external Territory ... a
person who is or was recognized as the husband or wife of that aboriginal native by the custom prevailing in
the tribe or group of aboriginal natives of Australia or of such a Territory to which that aboriginal native
belongs or belonged.

o Northern Territory. The most significant legislation in this field is that of the Northern Territory,
where a number of Acts have extended recognition to traditional marriages for various purposes. The
Adoption of Children Act (NT), which was amended in 1984 to include traditionally married
Aborigines, is illustrative:

... an Aboriginal who has entered into a relationship with another Aboriginal that is recognised as a traditional
marriage by the community or group to which either Aboriginal belongs is married to that other Aboriginal
and all other relationships shall be determined accordingly.**

o Queensland. Until 1979 Queensland legislation extended the privilege of non-compellability to female
Aborigines or Islanders living with a defendant Aborigine ‘as man and wife otherwise than in lawful
marriage’,**® deemed the children of such unions to be legitimate and provided that the surviving
spouse of such a union would be entitled to all damages or benefits as if the union were a lawful
marriage.®®* These provisions were repealed in 1979.°°

o Victoria. The Adoption Act 1984 (Vic) s 11(1)(b) provides that an adoption order may be made in
favour of ‘a man and woman ... whose relationship is recognised as a traditional marriage by an
Aboriginal community or an Aboriginal group to which they belong and has been so recognised for
not less than two years’. The Children (Guardianship and Custody) Act 1984 (Vic) s 12(12) defines
‘spouse”’ for the purposes of eligibility for an order of custody or guardianship under the Act to include
a ‘traditional spouse’, defined in a similar way as in the Adoption Act 1984 (Vic) but without the two
year qualification.%®

990 See the unreported decision of Forster CJ on an adoption application, discussed in para 74.

991 See para 241.
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There is as yet no other Australian legislation in force of this kind.*"’

240. Recognition of Traditional Marriages in Overseas Countries. In overseas countries there has been
quite extensive experience with the recognition of customary marriage, including, for example, Indian
marriages in the United States.**® In Singapore the Women’s Charter 1961 withdrew earlier recognition of
Chinese customary marriage (which was in a sense polygynous), imposing monogamy and judicial divorce
and providing for women’s property rights arising out of marriage.”® In Singapore (before 1961) and
elsewhere, external judicial and legislative attempts at recognition have often produced an artificial construct
with limited resemblance to the original.’®® There is no Canadian legislation specifically on Indian
customary marriage, though it has been argued that the form of some provincial marriage legislation would
al low the courts to recognise actually monogamous customary unions as common law marriages.'® In the
analogous area of adoption, customary adoptions have been recognised as such in Canada,’®* but it is
doubtful whether the same view would be taken of customary marriages."®® In Papua New Guinea the
written law recognises both customary and non-customary marriages, but most marriages are customary
marriages. The Marriage Act 1963 s 55(2) and the Local Courts Act 1963 s 17 require courts to recognise
customary marriage and customary divorce, and the Customs Recognition Act requires customs to be taken
into account in matters relating to marriage and divorce, custody, guardianship and adoption. The
Constitution of Papua New Guinea also requires custom to be taken into account as part of the underlying
law.’* The courts when called upon to deal with disputes relating to customary marriages have been
somewhat uneven in their application of custom, at times ignoring it or, while apparently taking custom into
account, effectively applying Western standards.'%*

Alternative Forms of Recognition of Aboriginal Traditional Marriages

241. Four Different Approaches. There are, broadly, four ways in which Australian law could recognise
traditional marriages™®®

) recognition as de facto relationships;

o enforcement of customary marriage rules;

. categorical recognition as ‘marriage’; or

o functional recognition.

These, which might be cumulative or alternative, will be dealt with in turn.
Recognition of Traditional Marriages as De Facto Relationships

242. The Present Law. For some purposes, the present law extends the benefits or protections of marital
status to persons living in de facto relationships (ie as ‘husband and wife’ ‘although not legally married”).**”’

997 An earlier example of legislation dealing with Aboriginal marriages was s 42 of the Aborigines Act 1905 (WA), which gave power to
prohibit marriages ‘in contravention of tribal custom’ (another ground was ‘gross disparity in the ages of the parties’). s 42 was repealed in
1954.

998 See GW Bartholemew, ‘Recognition of Polygamous Marriages in America’ (1964) 13 ICLQ 1022, 1033-68.

999 See M Freedman ‘Chinese Family Law in Singapore: The Rout of Custom’, in Anderson (1968) 49.

1000  id, 55; cf JC Bekker, ‘Grounds of divorce in African customary marriages in Natal’ (1976) 9 CILSA 346. See also L Carroll, ‘Muslim Law in
South Asia: The Right to Avoid an Arranged Marriage Contract During Minority’ (1981) 23 Journal of the Indian Law Institute 149.

1001 D Sanders, Family Law and Native People, Canadian LRC, Background Paper, 1975, 19-45, 133-4. In R v Nan-e-quis-a-ka (1889) 1 Terr LR
211 the Court held that the first, but not the second, wife of an Indian, married according to Indian custom, was married to him so as not to
be compellable (nor, under the law at the time, competent) to give evidence against him. The judgment could be explained either as
recognition of common law or customary marriage, but if the latter it is a rather eclectic form of recognition, accepting the custom of
marriage, rejecting that of polygamy.

1002  Re Deborah; Kitchooalik and Enooyak v Tucktoo [1972] 3 WWR 194; [1972] 5 WWR 203 (North-West Territories Court of Appeal). See
also para 384.

1003  Sanders (1975) 133-4.

1004  See para 406-7.

1005 H McRae, ‘Reform of Family Law in Papua New Guinea’ in D Weisbrot, A Paliwala and A Sawyer (ed) Law and Social Change in Papua
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To the extent that traditionally married Aborigines satisfy the varying statutory criteria for a de facto
relationship, their marriage might be said to be indirectly recognised by the law — recognised in the sense
that similar legal consequences will attach to the relationship as attach to marriages.

243. Advantages of this Form of Recognition. There may be advantages in this form of ‘recognition’. No
specific legislation would be required (as distinct from a general review of legislation to ensure that de facto
relationships are adequately and consistently dealt with.'°®) Distinguishing traditional marriages, recognised
by the relevant Aboriginal community, from temporary or de facto relationships, not so recognised, can be
difficult, at least in marginal cases. The difficulty has been increased by changes in Aboriginal ways of life,
but it was always present, since marriages could come to be accepted not by a single act or at a single
moment but gradually. The process might be characterised by exchanges of gifts before and after
cohabitation commenced but in some cases full acceptance was suspended until a child was born to the
union.'® The problems of definition are not insurmountable, but they are real.

244. Disadvantages of Recognition as De Facto Relationships. But there would be significant
disadvantages in this form of ‘recognition’. As the New South Wales Law Reform Commission has
emphasised, the State and Territory legislation dealing with de facto relationships is uneven in coverage, and
arbitrary in its selection of relationships to which it applies.’*® Qualification periods range from one year to
five, in different States and for different purposes. In some of the areas of greatest concern for present
purposes (eg child custody and adoption) coverage by State and Territory law is the least satisfactory. This
uneven, partial treatment is likely to continue. It cannot be assumed that all States will extend the benefits
and protections of marriages to de facto relationships in the reasonably near future or at all. Apart from
practical difficulties, differing views are held as to the desirability of such a development.*®** The New South
Wales Law Reform Commission recommended against equating de facto relationships to marriages. Instead
it proposed that the law be changed to remedy injustices in certain areas.'®? These issues are not directly
ones for this Commission, but they are relevant in assessing the suitability of one method of dealing with
traditional marriage. For the foreseeable future, State legislation on de facto relationships will provide no
generally applicable remedy. Even if this difficulty could be overcome, however, it would not follow that
legislation on de facto relationships would be suitable or adapted to dealing with traditional marriages.
Existing legislation in this field is designed to deal with informal relationships between members of the
general community. For example, the South Australian legislation makes provision for sharing benefits (eg
workers’ compensation) between competing Marriage Act and de facto spouses, or for resolving similar
problems of competition.™® It is an unresolved question whether these provisions (with their reference to
‘cohabiting ... as ... husband and wife’) apply to competition between plural de facto wives, ie to situations of
de facto polygyny.’®* It cannot be assumed that State legislation framed with distinct situations in mind
would be suitable to traditional marriages.

245. The Need for Special Recognition. There is more fundamental objection. To treat a traditional marriage
as a de facto relationship is to deny recognition of what it purports to be. It is true that Aborigines enter into
de facto relationships. But some Aborigines enter into traditional marriages, recognised by themselves and
others as distinctive, socially-sanctioned arrangements. If possible, these should be specifically recognised,
thus maintaining rather than eroding a distinction Aborigines themselves are concerned to maintain.

1007 It is unnecessary to describe in detail the varying State and Commonwealth legislation in this field. See NSWLRC 36, Report on De Facto
Relationships, Government Printer, Sydney, 1983. See also RJ Bailey, ‘Legal Recognition of De Facto Relationships’ (1978) 52 ALJ 174; E
Evatt, R Watson & D McKenzie, ‘The Legal and Social Aspects of Cohabitation and the Reconstituted Family as a Social Problem’, in JM
Eekelaar & SN Katz (ed) Marriage and Cohabitation in Contemporary Societies, Butterworths, Toronto, 1980, 398.
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slow to impose those obligations on them’: Report, vol 4, 73. The objection has less force in the context of traditional marriage (at least so
far as concerns recognition of marriage for purposes consistent with the relevant marriage traditions), the parties to which do intend to be
married according to those traditions.
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Recognition of traditional marriage should be approached through an examination of the specific legal and
social problems involved, rather than through the use of general, and residual, categories. Only if there is no
sufficient case for the recognition of traditional marriages as such should the problems be left to be resolved
by the general law on de facto relationships.

Enforcement of Traditional Marriage Rules

246. Enforcement by the General Law of Aboriginal Customary Marriage Rules. One form of legal
recognition of traditional marriages could involve the enforcement under the general law of the norms and
practices accepted by the Aboriginal community in question as their marriage rules. This approach might
seem to avoid the difficulty of ‘translating’ traditional marriages into the terms of the general law. It would
also demonstrate a direct form of support for, or underwriting of, Aboriginal marriages and domestic
institutions. There are however serious difficulties with any such proposal. Direct underwriting of Aboriginal
marriage rules would change the location of authority over domestic relations from the Aboriginal
community or group to courts or other agencies. At present, within certain limits, the general law allows
Aboriginal communities to maintain distinctive forms of marriage and sharing based on kin structures
without overt interference. Direct recognition of this kind would involve much more intervention by outside
authorities in Aboriginal domestic affairs. Moreover, both traditionally and in modem times, Aboriginal
marriage rules were not enforceable in any of the limited ways which would be available under the general
law. The point is made by LR Hiatt with respect to the Gidjingali:

No formal judicial agency existed to enforce such [marriage] rules ... but public opinion operated as a controlling
factor ... and helped to secure a high degree of conformity.°%®

A closely related point is that these rules were flexible and subject to negotiation. There was usually
provision for relaxing the rules, or compromising disputes, to meet particular situations. Direct enforcement
would lead to a crucial loss of flexibility, quite apart from the problem of changing Aboriginal rules and
practices. The Commission has been repeatedly warned of the dangers of underwriting or codifying, and
thereby ‘freezing’, rules whose survival or adaptation is properly a matter for Aboriginal communities
themselves. 0%

247. Aboriginal Requests. A number of submissions called for an increased degree of Aboriginal authority
over marriage. For example the Tribal Elders of Roper River, in Resolutions forwarded to the Commission,
stated:

MARRIAGE

If a person steals someone who is promised to another person in marriage, or if a person goes with a person of a
different skin group, they should also be punished in our traditional way by the elders, and if necessary by physical
punishment. We would also like traditional marriages to be recognised under European law and for wives and
husbands to have the rights and obligations which come from this recognition of traditional marriages. If at any time
this recognition of traditional marriages, under European law, creates conflict to our traditional culture, then these
conflicts must be resolved by a meeting of our elders.1%%

Similarly, some Aborigines living in traditional communities suggested that the Commission should support
the system of promised marriages.'®® They regard it as wrong for a person to have access to the police and
the general law in order to avoid a marriage, because this undermines Aboriginal law. Other views expressed
to the Commission show a degree of acceptance of young people being able to choose their own marriage
partners. In some communities this has been specifically allowed provided it is a ‘right skin’ marriage.***°

248. Conflicts over Marriages. Enforcement by the general law of traditional marriage rules could involve
the enforcement of promises to marry. This is a matter of particular concern to many Aborigines. The

1015 LR Hiatt, Kinship and Conflict, ANU Press, Canberra, 1965, 83.

1016  See para 200-202 for general discussion of these problems. See further para 461-5, 512-15.

1017  J Roberts, Transcript Darwin (3 April 1981) 884-90, 901-15, 961-76 986-90. See also L Roughsey and others, Transcript Mornington Island
(24 April 1981) 1720-87; M Luther, Transcript Alice Springs (13 April, 1982) 1281-1300; J Whitbourn (on behalf of Warrabri Community),
Submission 269 (5 May 1981); T Edgar, Transcript Broome (2,1 March 1981) 464; H Wilson (on behalf of Peppimenarti Community),
Submission 250 (6 April 1981).

1018  H Boxer, Transcript Fitzroy Crossing (30 March 1981) 703.
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conflicts aroused by promised marriages are demonstrated by a number of well publicised incidents in recent
years.'®® These raise complex and difficult questions, including:

the girl’s age and the question of her consent to the marriage;
o the opportunity to opt out of the marriage;

) the enforceability of any promises made by the parents;

) the nature and extent of any traditional sanctions imposed;

o the transformation of relationships between Aboriginal men and women:

e the consequences for a girl who seeks outside assistance.'*%

249. Basic Standards. The present law, which makes coercion to marry unlawful and promises to marry
unenforceable, is an articulation of a standard based on the need for freedom of choice of intending partners,
whether to marriage or to other marriage-like relationships. The law does not sanction contracts or
arrangements for the marriage or cohabitation of persons made by third parties (including kin or family
members). In this respect, parents and others may have informal influence only in the formation of marriage
or similar relationships. The ideal of freedom of choice is carried even further: the parties themselves are free
not to marry despite an earlier promise to do s0.'°? Their freedom not to marry, or to choose another
marriage partner, is in this sense inalienable, a basic human right.'%%

250. Aboriginal Perspectives. In Aboriginal tradition the stability of relationships has tended to be seen as a
consequence of social solidarity rather than individual choice. The emphasis is on marriage as an aspect of
more general social relations between families. There is no necessary conflict between this view of marriage
(which has been adopted, to varying degrees, by many cultures at different times) and the law. The freedom
the law allows includes freedom to adopt marriage arrangements of different kinds, provided the parties are
of the age of consent and do consent. Questions of enforcement arise only when these conditions are not met:
in practice, the issue is one of enforcement against a reluctant or unwilling marriage partner. The issue is
therefore not simply one of the imposition of an alien standard on Aboriginal communities; it is whether the
general law should continue to underwrite the freedom of individual Aborigines to choose their marriage
partners, despite traditional arrangements and practices to the contrary, or whether it should allow the
enforcement by Aboriginal communities of those arrangements and practices (or should enforce them itself)
against Aboriginal men or women who do not, at the time, accept them.

251. The Commission’s Approach. In practice Aboriginal communities may not be able to resolve problems
relating to promised marriage without outside involvement.'® Communities are not isolated or self-
contained; there is regular contact with other Aboriginal communities and nearby town s. If a girl decides to
leave her community rather than enter into a promised marriage and refuses to return, members of the
community who resort to physical coercion will commit criminal offences, of greater or lesser seriousness.
Such an incident is no longer internal to the Aboriginal community. In any event the law cannot countenance
physical coercion on any person to enter into, or remain in, a marriage or similar relationship. The resolution
of disputes over promised marriage should not occur through the use of physical force. More generally, for

1020  These included cases involving a 19 year old Gurindji girl from Wattie Creek (NT): the Age, 18 February 1982, NT News, 8 February 19 2,
Sydney Morning Herald, 9 February 1982, The Australian, 9 February 1982, Darwin Sun, 10 February 1982, NT Parliamentary Record, 11
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the reasons already given, the Commission does not believe that the law should be used as a means of
enforcing Aboriginal marriage rules, including promises to marry.***

252. Problems of Policing. The general law presently gives no status to promises to marry and provides no
legal excuse for persons who use force to ensure that promised marriages take place. If someone is assaulted
or otherwise physically threatened, legal protections are available . It has been argued that while this is true
in theory, in practice Aboriginal girls and women have great difficulty getting such assistance.'®® This
results both from their isolation and lack of access to communications but also, it is said, from a police policy
of non-intervention in Aboriginal domestic disputes.’® In such cases the police may be in a very difficult
position. It is well known that the police are reluctant to intervene in domestic disputes, whether the persons
involved are Aboriginal or non-Aboriginal.’®® There can be a fine line between invasions of privacy
resulting from unnecessary intervention, on the one hand, and the proper protection of persons on the other.
Domestic disputes often lead to emotions becoming aroused or confused, alcohol may be involved, and
persons may react irrationally. The police in attempting to deal with such difficult situations may inflame the
problem rather than resolving it.°® But people are entitled to protection against violence, including domestic
violence.

253. Support for Aboriginal Communities. In this context it is important that support be given to Aboriginal
communities in resolving disputes over domestic relations. The National Aboriginal Conference’s
submission to the Joint Select Committee on the Family Law Act included a proposal that a committee be
established to hear divorce disputes, and to provide counselling.® Similar suggestions have been made to
the Commission. It is difficult however to see how a body with jurisdiction extending beyond particular
communities or regions could be made to work. This matter will be dealt with in the general context of local
justice mechanisms in Part VI of this Report.*?%

Recognition of Traditional Marriage

254. Which Approach? So far this Chapter has considered and rejected two different approaches to the
recognition of traditional marriages: equating them to de facto relationships, and enforcing Aboriginal
customary marriage rules under the general law. It is necessary to consider two further approaches. The first
is the general or categorical recognition of traditional marriage as ‘marriage’ for all purposes of Australian
law. This would equate traditional marriages with marriages solemnised in accordance with the Marriage Act
1961 (Cth). The second approach involves equating traditional marriages with ‘marriage’ under the general
law for particular purposes only.

255. Categorical Recognition. This form of general recognition has a number of advantages, in particular
simplicity of drafting, and coverage of the many legal areas in which’ marital status has an impact. It would
also be a direct recognition by the general legal system of the validity of an important aspect of Aboriginal
customs and traditions. The strength of these arguments must, however, be weighed against the
disadvantages which may flow from categorical recognition. It cannot be assumed that the legal
consequences of marriage under the general law can be applied to traditional marriages without distortion.
For example, as soon as traditional marriage is regarded as ‘lawful’ marriage, the parties become subject to
the prohibitions on polygamy in s 23(1)(a) and 94(1) and (4) of the Marriage Act 1961 (Cth), which do not
presently apply.’®? Recognition of traditional marriage for all purposes would thus entail the prohibition,
with a criminal sanction, of an established, presently lawful, practice. That is certainly not ‘recognition’ of
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already married, and s 23(1)(a) invalidates plural marriages where a party is already ‘lawfully married to some other person’. These
provisions do not apply to traditional Aboriginal marriages, or to de facto relationships.



traditional marriage. Similar questions would arise in respect of marriageable age, divorce, maintenance and
property distribution and the registration of marriages. It may of course be possible to qualify general
recognition by excluding those aspects of Marriage Act marriage which are inconsistent with established
Aboriginal traditional marriage rules and practices, or by refusing to recognise traditional marriages in a
range of cases where conflicts with the general law may occur. But this would then not be categorical or
general recognition.

256. Functional Recognition. The alternative approach is a functional one: it requires a more detailed
examination of areas in which marital status is relevant, to determine whether the recognition of traditional
marriage is appropriate in each area.’®® Advantages of this approach are that an assessment can be made of
whether traditional marriages should be equated with Marriage Act marriage for particular purposes, and that
it helps to minimise, if not avoid, the danger of foisting upon the parties to traditional marriages
consequences that have no traditional equivalent and which may be disruptive or counterproductive.
Responses to the Commission’s Discussion Paper 18, which tentatively recommended functional recognition
of traditional marriages,'®* varied, but there was, on the whole, broad support for this approach.'%®
Responses included:

) Family Law Council. The Council supported the proposals of the Commission for functional
recognition of traditional marriages, including the recognition of plural marriages for specific

purposes.'%%®

o Department of Aboriginal Affairs (Commonwealth). The Department supported the Commission’s
tentative proposals, commenting that functional recognition would not require the enactment or
codification of marriage rules, thus leaving communities freedom to modify their rules to cope with
new situations.'®’

o Dr Diane Bell expressed the view that functional recognition avoided the relatively crass forms of
social engineering sometimes implied in discussions of marriage and domestic relations, while giving
appropriate recognition and support to Aboriginal institutions.'**®

257. The Commission’s Conclusion. The Commission concludes that the functional approach is the best and
least intrusive way of recognising Aboriginal traditional marriages. It does not require the codification or
enactment of traditional marriage rules, and it thus provides freedom to develop rules to cope with new
situations. It is an extension of an existing legislative approach,'® as well as a fulfilment of Commonwealth
responsibility for Aboriginal people. It is a recognition, even if indirect, of important aspects of the
Aboriginal social fabric and of customary laws, and it makes provision for Aboriginal spouses which ought
to be made. This approach does not involve the enforcement of any aspects of traditional marriages which
are contrary to basic individual rights.'®® Before examining the various areas for recognition, however,
certain difficulties with the recognition of traditional marriage must be faced. These would be relevant
whichever approach to recognition is adopted, but they are largely overcome by the functional approach.

Difficulties of Recognition

258. Polygynous Aboriginal Marriages. To the extent that traditional marriage is polygynous (as it is in a
minority of cases), recognition might be seen by some as an affront to the established view of marriage in
Australian society. One solution would be to recognise only monogamous marriages (and perhaps, where a
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marriage is polygynous, only the first wife as a spouse).'®" But such selectivity, in the context of functional
recognition of marriage, is both arbitrary and self-defeating. The Commission’s approach is to recognise the
consequences of marriage for particular purposes. To the extent that these consequences involve drawing
upon the husband’s property or rights, it is arbitrary and unfair to exclude a second wife. To the extent that
they involve extra claims upon the State or third parties (eg social security benefits) the position may be
different, but there is no reason to exclude benefits to second or later wives altogether.’®*? Certain other
contexts involve no conflicting or competing claims. For example, the extension of a right of non-
compellability in the law of evidence to a second wife does not compete with its application to the first wife.
Here the only question is whether respect for an established Aboriginal social practice, which is in relevant
respects like marriage un der the general law, supports the extension of the privilege to more than one wife.
In principle, there is no reason why it should not do so.

259. Polygamy and Australian Family Law. This conclusion is supported by other social and legal
developments in Australia. The Family Court has jurisdiction with respect to void Australian marriages,
including marriages void as polygamous under s 23(1)(a).’**® Problems of competition between wives
already occur, under the Family Law Act between former and subsequent or de facto wives, and under State
legislation on de facto relationships between legal and de facto wives and, arguably, between several de facto
wives.'® There is no prohibition in Australian law on a man cohabiting with more than one woman (and
vice versa): the courts may well be called on to deal with resulting conflicts over assets or the custody of any
children of the relationships.

260. Recognition of Polygyny. The Commission concludes that the continuation of polygyny is a matter for
Aborigines themselves to decide. Functional recognition of traditional marriage should entail recognition of
polygyny where it exists. Problems of competition between wives, or bet ween wives and husbands, should
be considered in context as they arise (as is already the case under existing legislation on de facto
relationships).

261. The Question of Marriageable Age. A more difficult issue is the recognition of marriages of spouses
(invariably, girls) below ‘marriageable age’ in Australian law.'®® Marriages of girls below the legally
permitted age still occur in some Aboriginal communities, although the age at which girls marry seems to be
increasing. Recognition of a marriage where a girl is below the age of 14 or 16 might be thought to violate
the principle behind the legal restriction — that young people should in their own interests be prevented from
marrying below a certain age.'®™® Three approaches might be taken. The first, which is that taken in the
Workmen’s Compensation Act (NT), is to recognise as marriages only those marriages where the spouses
are above marriageable age. Spouses below that age would not qualify for the relevant protection or benefit
(unless under some other category such as ‘dependant’). A second possibility is simply to recognise the
marriage as it exists, irrespective of the age of the parties, in conformity with the relevant customary rules
and practices. This approach is taken in most of the other existing legislation in this field. Thirdly, it would
be possible not to recognise traditional marriages where a partner was below marriageable age, but in
recognising marriages where marriageable age had been reached to take into account the previous
relationship of the parties. This is the approach adopted. in the case of ‘foreign’ marriages, by the Marriage
Amendment Act 1985 (Cth)."%*" If the first approach is thought to be correct, this is a desirable refinement.

1041  As in some of the Canadian cases: cf R v Nan-e-quis-a-ka (1889) Terr LR 211; R v Bear’s Skin Bone (1899) 4 Terr LR 173 (second marriage
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However in the context of functional recognition a majority of the Commission believes that the second
approach is preferable. In each context, what is recognised is the actual, existing relationship between the
parties. To deny to the parties protection or benefits based on a different view of preparedness for marriage is
a distortion rather than a recognition of Aboriginal customary laws, and it does nothing to advance the values
being asserted. In the Commission’s view there is no inconsistency between this conclusion and the
provisions of Art 23 and 24 of the Civil and Political Rights Covenant dealing with marriageable age.
Although some traditional marriages are entered into below ‘marriageable age’ in Australian law (presently
14 in the case of girls) the effect of the Commission’s proposals would not be to confer a legal status of
marriage, but to confer benefits and protections on traditional spouses, irrespective of age, to the same extent
as persons married under the Marriage Act.'®*® However, one member of the Commission (Professor JR
Crawford) believes that the third approach should be taken, as it is in s 88D(3) of the Marriage Act 1961
(Cth). This would avoid attaching direct legal effects to underage marriages and seek to prevent marriages at
too young an age, an approach supported by some members of Aboriginal communities.

262. Consent to Marriage. A different question is whether recognition should be extended to a traditional
marriage in the exceptional case where the relationship is regarded as a traditional marriage by the relevant
Aboriginal community, but one party may be resisting the marriage.’®® The consent of the parties to a
traditional marriage may be regarded as necessary to its survival, but not essential to its classification as a
marriage.'®° It can be argued that the functional approach to recognition avoids the difficulty, since no status
of marriage is created or imposed, but protections equivalent to those attaching to Marriage Act marriage are
conferred. These protections are essentially non-coercive in character.'®" However the principle that a
relationship should not be recognised or sanctioned as a marriage by the law if one party has not consented to
the relationship is a basic one, strongly reinforced in international human rights instruments.'®? Accordingly
a relationship should not be recognised for legal purposes as a traditional marriage under the proposed
legislation if one of the parties has never (ie at the time when the issue of recognition arises or at an,,’
previous time) consented to the relationship.'® This limitation will rarely need to be applied, but it is
important to affirm the principle of consent to domestic relationships as a basic principle of the law.

263. Sexual discrimination. Underlying the problems discussed above is the argument that recognition, even
indirect. of traditional marriage might appear to involve an endorsement of practices which are sexually
discriminatory. It is true that such marriages may involve plural wives . but not plural husbands,'®* and that
girls often marry at or around the age of puberty, while boys rarely do. Aborigines would probably perceive
these as differences rather than inequalities or discrimination. Recent anthropological writing emphasises the
traditional balances in Aboriginal practices between the sexes: in food-gathering, in ritual and in other
respects.’® In any event the relevance of this argument to proposals for functional recognition is far from
clear. The benefits and protections of functional recognition are as likely (in practice, more likely) to apply to
Aboriginal wives as husbands. Refusing to accord those benefits and protections is not justified. Recognising
traditional marriages for specific purposes does not involve establishing a status of marriage from which the

s 88D (2) provides a stricter rule in line with the policy underlying the Marriage Act 1961 (Cth) for marriages solemnised abroad where one
party was domiciled in Australia at that time: such a marriage ‘shall not be recognized in Australia as valid if, at the time of the marriage,
either party to the marriage was not of marriageable age within the meaning of Part II. Recognition under s 88C(3) is recognition of a status,
not functional recognition (for particular purposes) as proposed for traditional marriage. Indeed that distinction is drawn in the Marriage Act
1961 itself. s 88E(4) (inserted in (985) provides that:

This Part shall not be taken to limit or exclude the operation of a provision of any other law of the Commonwealth, or of a law of a State or
Territory, that deems a union in the nature of a marriage to be a marriage for the purposes of the law in which the provision is included.

1048  Art 16(2) of the UN Convention on the Prevention of all Forms of Discrimination against Women of 1980 (see para 182) requires that ‘the
marriage of a child shall have no legal effect’. But it is not clear that Art 16(2) is concerned with ‘legal effects’ attributed to relationships by
way of functional protection (as with existing laws on de facto relationships and traditional marriage, none of which contain any provision
relating to marriageable age) or whether it is concerned only with marriage as a status. Since the broader interpretation would actually
involve withdrawing protection from underage partners, the narrower view should be preferred. This view is impliedly accepted by the
Marriage Act 1961 (Cth) s 88E(2) and (4) (as inserted in 1985), which provides that the non-recognition of certain marriages entered into by
persons below marriageable age does not exclude the operation of Australian laws treating a union as a marriage for particular purposes.
Seen 80.

1049  eg in the context of promised marriage see para 848-51.

1050  See para 227, 229-30.

1051  See para 315, 318, 319.

1052  See para 180 (ICCPR Art 23(3)), 182 (Women’s Discrimination Convention Art 16(1)(b)). See also Australian Bill of Rights. Bill 1985 Art
13(b). No specific requirement of consent to the relationship is stipulated in existing provisions recognising traditional marriage: para 239.

1053  Thus a distinction is drawn between consent to the relationship (a matter exclusively for the parties) and its classification as a traditional
marriage in accordance with the customary laws of the relevant community, a matter as to which the views of the parties will be relevant but
not necessarily conclusive.

1054  Dr D Bell suggests that in rate instances plural husbands did exist among some Aboriginal groups: Submission 338 (July 1982).

1055  See para 37, 117.



parties can not withdraw, or enforcing Aboriginal marriage rules against unwilling spouses,’®® or

withdrawing legal protection from Aboriginal spouses in other ways.'®’ Nothing in the Commission’s
proposals for recognition of traditional marriage involves any discrimination against Aboriginal women,
within the meaning of the Sex Discrimination Act 1984 (Cth), or the Convention on the Elimination of all
Forms of Discrimination against Women of 1980, on which it is in part based.'*®

264. Mixed Marriage. One problem which might occur, at least in theory, is that of marriage between two
persons one of whom was not an Aborigine according to the broad definition already discussed,'®*® but which
one or both of the parties claim as a ‘traditional marriage’. Since traditional marriages are to be distinguished
from de facto relationships, the only situation in which such a claim could be made would be where the non-
Aboriginal spouse had in effect been incorporated within the relevant Aboriginal community (eg by
initiation, the allocation of a sub-section classification, or long residence in the group), and the relationship
in question had other characteristics of a traditional marriage within that group. Although this situation will
arise only very rarely, there is no good reason to exclude it from recognition, in particular since to do so
Wouiodsobe to exclude the Aboriginal partner (in practice, often the wife) from the protections of the proposed
law.

Traditional Marriage: Definition and Proof

265. Problems of Definition. The difficulty of defining traditional marriage was raised in a number of
submissions to the Commission.'®" If what is meant is an exhaustive definition setting out in terms
Aboriginal marriage rules, this is true. But to codify Aboriginal customary law in this way would be most
undesirable, even if it were possible, and the existing Australian legislation on traditional marriage makes no
such attempt.'®? For example s 3(b) of the Status of Children Act (NT) defines marriage to include ‘a
relationship bet ween an Aboriginal man and woman that is recognised as a traditional marriage by the
community or group to which they belong’. Whether a marriage exists in any particular case under this Act
will depend, in case of dispute, on whether it can be shown that by the rules and practices of the relevant
group the marriage is recognised as valid. Evidence may have to be adduced in various ways to show this. In
practice — if the Northern Territory experience so far is any guide — disputes are likely to be rare.’®®® The
following points should also be noted about definitions of marriage such as that in s 3(b) of the Status of
Children Act (NT).

o Polygyny. The definition is not restricted to monogamous marriages. It is sufficient that the
relationship is shown to exist in the particular case, irrespective of whether it exists also in another
case Or cases.

o Marriageable age. There is no specific requirement of a minimum age.

o Divorce. No direct provision is made for divorce, for example in situations where one party regards
the marriage as terminated but the other party (and, perhaps, the group to which he or she belongs)
does not. The legislation does not adopt any formal divorce machinery, but relies on the existence of a
marriage relationship. Once the relationship has terminated the marriage would be taken to have
ceased.

1056  See para 251 for rejection of recognition by way of enforcement of Aboriginal marriage rules, and para 262 for the requirement of consent.

1057 It is not proposed to recognise traditional marriages as ‘marriage’ for the purposes of rape is marriage laws: see para 318. A general
customary law defence is also rejected: see para 442-50.

1058  See para 182, 193. In two specific respects the Women’s Discrimination Convention does present difficulties: these are discussed in para
261, 268.

1059  See para 88-95.

1060  This result can be achieved by the legislation referring to the spouses as ‘members of an Aboriginal community’ rather than as ‘Aborigines’.

1061  MJ Wilson MSC, Submission 334 (25 May 1982) cautioning against subsuming Aboriginal marriages under the category of ‘marriage’ in a
western legal sense and warning that definition will be more than a matter of finding the right words; Department of Social Security (PJ
Marrs), Submission 342 (26 August 1982); Human Rights Commission (PH Bailey), Submission 346 (September 1982); Commissioner for
Community Relations (Hon AJ Grasshy), Submission 344 (6 September 1982).

1062  See para 239.

1063  In two NT cases the existence of a traditional marriage had to be judicially determined: see para 276 n 21 (decision of Forster CJ in an
unreported adoption case), para 625 (Police v Ralph Campbell). In the latter case the traditional marriage was in dispute. Murphy SM held
after hearing evidence that the marriage was proved. The Northern Territory experience was described by Department of the Chief Minister
(EG Quinn), Submission 329, (12 May 1982, 17 May 1982); NT Department of Law (JG Flynn), Submission 324 (16 April 1982). For more
detailed discussion of questions of proof see ch 24-26.



o Residential links. The definition does not require the parties to reside in an Aboriginal community, but
they must at the relevant time ‘belong to’ such a community or group. Temporary residence away
from the group would not necessarily prevent them from ‘belonging’ in this sense. But if they did
cease to ‘belong’, presumably they would cease to be traditionally married under the definition.***

o Inter-group marriage. It can happen that a marriage is recognised by the community or group of one
of the spouses but not by the other’s. Normally the relevant group would be that ‘to which they
belong’ as a family unit. However it should be sufficient that the marriage is recognized by at least one
community to which one or both spouses belong. The marriage would of course have to be shown to
be ‘a traditional marriage’ in other respects.

266. The Commission’s View. The problems of definition can be resolved by this form of definition.'*® It

should be sufficient that the spouses, or one of them, belongs to an Aboriginal community and that (subject

to the consent requirement recommended in para 262) the relationship between them is recognized as a

marriage in accordance with the customary laws of that community. Residual problems of definition may be

able to be resolved through two ancillary provisions:

o a presumption of continuance of marriage (para 267);
o an optional registration facility (para 268).

267. The Continuance of Traditional Marriage. It might be thought a difficulty with the proposed definition
that the spouses could find themselves ‘unmarried’ if they ceased to ‘belong’ to their community, eg by
taking up permanent residence in a city. It is undesirable that status should be lost in this way while the
marriage relationship continues essentially unaffected, As provided in the Status of Children Act (NT) it
should be sufficient for recognition that the relationship was recognised as a marriage by the Aboriginal
community to which the spouses belonged when the marriage was entered into, where the relationship has
continued even after the spouses ceased to reside in that community.

268. An Optional Registration Facility? The Royal Commission on Human Relationships in its brief
discussion of Aboriginal traditional marriage referred to the problems of proof. and suggested that:

The problem of recognition might be simplified if there were provision for recording a tribal marriage by a local
register on the declaration of both parties. At the least such a record could give rise to a presumption of validity of the
marriage. It may be preferable to restrict recognition to cases where the parties apply to record the marriage.

The Chairman of the Royal Commission has subsequently confirmed in correspondence with this
Commission that it was not intended that ‘registration should be the exclusive basis of recognition’ of
traditional marriage."®’ An obvious difficulty with registration is the logistical one of providing the
machinery for registration to widely dispersed, often remote communities. It is likely that few Aborigines
would trouble to register their marriage, unless some issue or problem had arisen which suggested that
registration was desirable. The probative value of registration under such circumstances would be reduced.
With one exception, Australian legislation, whether on traditional marriage specifically or on de facto
relationships more generally, provides for no machinery of registration or recording of status. The exception
is the provision, in the Family Relationships Act 1975 (SA), for obtaining a declaration that a person is a
‘putative spouse’. This rather cumbersome machinery has limited the value which the South Australian
reforms relating to de facto relationships would otherwise have had. Unless registration was made dependent
upon some inquiry as to the validity or acceptance of the traditional marriage, it could not be conclusive, as
distinct from presumptive, evidence of marriage. On any view it would be necessary to inquire into the
existence of traditional marriage where no registration had been applied for. It may be doubtful, therefore,
whether the probative advantages of registration would out weigh the difficulties involved in introducing it
and making it effective. However, it would be a useful expression of Aboriginal community attitudes
towards marriage to treat registration in a local registry to be established at the option of the local community
as presumptive evidence of the existence of traditional marriage. Views expressed to the Commission tended

1064  See para 267.

1065  See further Sutton (1985), a paper originally written to assist the NT Insurance Office in handling claims involving traditional marriages.
1066  Royal Commission on Human Relationships, Final Report (1977) vol 5, 142-3.

1067  Justice Elizabeth Evatt, Submission 318 (8 March 1982).



to support this view,'® which gains support also from Art 16(2) of the Convention on the Elimination of all

forms of Discrimination against Women (1980), which requires ‘all necessary action including legislation ...
to make the registration of marriages in an official register compulsory.” This provision is not directly
applicable, given that the Commission’s approach to the recognition of traditional marriage is not to equate
such marriages to marriages under the Marriage Act 1961 (Cth) but to attach consequences to them for
particular purposes.® Nonetheless Art 16(2) supports the view that a system of optional registration of
traditional marriages should be available to assist in establishing the fact of the marriage. Aboriginal
communities, acting through their councils or otherwise, should be given assistance to set up and maintain
such a register.

269. Other Questions of Application. Two further issues of application should be mentioned:

o Retrospectivity. It would not be appropriate for the proposed legislation to apply with fully
retrospective effect, that is, to transactions or claims already dealt with or resolved. But it is
undesirable not to apply the legislation with prospective effect to existing traditional marriages. The
legislation should apply only to claims to recognition arising in respect of transactions, claims or
events after it comes into force. This form of qualified retrospectivity meets, as far as possible, the
legal and social needs of persons already traditionally married. In addition it is an appropriate
indication that traditional marriages, as an aspect of Aboriginal customary laws, are being
acknowledged, not enacted.*"”

o Co-existence of State and Territory laws. On the assumption that the proposed legislation were to be
enacted by the Commonwealth Parliament,’®”* State or Territory laws recognising traditional
marriages for particular purposes and which are capable of coexisting with the Commission’s
recommendations for recognition should not be excluded.

1068 eg ALRC, Minutes of Meeting to Discuss Family Law and Related Issues in Aboriginal Customary Law Reference (AIAS Canberra 10
December 1982) para 6.4; W Clifford, Submission 356 (12 October 1982); Justice Zelling, Submission 265 (26 January 1983); Dr J Howard,
Minutes of Regional Consultants Meeting (Perth, 20 May 1983) 16.

1069  cf para 261-3.

1070 Inrelation to the legitimacy of children of a traditional marriage (as to which see para 271) the Act should legitimise such children whenever
born, but without affecting anything done before the commencement of the Act.

1071  See ch 38 for questions of constitutionality and Federal/State responsibility for the recommendations in this Report.



14. Aboriginal Traditional Marriage: Areas for Recognition

Functional Recognition of Traditional Marriage

270. Guiding Principles. The Commission believes that the recognition of traditional marriages, in
accordance with the approach outlined in Chapter 13, is desirable. But that approach does not involve
conferring the status of Marriage Act marriage on traditional spouses, as distinct from equating traditional
marriage with Marriage Act marriage for a range of purposes. In terms of their consequences, and the way in
which they are viewed for various purposes, traditional marriages are sufficiently similar to marriage under
the general law to warrant treating them in the same or similar way. It is necessary therefore to consider the
particular areas and legal contexts in which the question of recognition of traditional marriages arises. In
deciding on the areas for functional recognition, two principles have guided the Commission:

o whether treating traditional marriage as marriage under the general law would conflict with Aboriginal
traditions, practices or perceptions;

o whether there is evidence of a need or demand for recognition in the relevant respect.

There may at times be conflicts between these two principles.’®”? Where this is so greater weight should be
given to the needs or wishes of the parties, as expressed for example by making the claim in question, on the
basis that Aboriginal people are entitled to determine their own priorities and that they should not, unless
they are compelling reasons to the contrary, be deprived of access to benefits generally available under the
law. In this Chapter a number of specific areas in which questions of recognition arise are considered,
together with the question of how other, residual, areas should be dealt with.

Legitimacy of Children, Adoption and Related Issues

271. Status of Children. A direct and obvious consequence of non-recognition of traditional marriages by
the general law is that the children of such marriages are considered ‘illegitimate’ or ‘ex-nuptial’. Until
recently the status of illegitimacy carried with it, apart from a certain social stigma, significant legal
disabilities especially in areas of custody and property.’”® This is still the case in the Australian Capital
Territory, which as yet has no status of children legislation. In all the States and the Northern Territory , the
position of ex-nuptial children (as they are now called) has been markedly improved: for many purposes, in
particular so far as property is concerned, there is now no legal difference between nuptial and ex-nuptial
children.™®* However the status of children legislation does not abolish the concept of ‘legitimacy’ but
renders it irrelevant for many purposes. It remains relevant in a number of ways such as for the purposes of
consent to adoption,'°” or the registration of names. There is evidence that this causes resentment.'”® The
recognition of traditional marriage for the purposes of legitimacy of children born of that marriage is a
minimum consequence of the legal recognition of traditional marriage for any purpose at all. Not only does
legitimacy continue to entail residual legal consequences which can be important, but the concept of
legitimacy has important overtones of value and acceptance. A legitimate child is proclaimed to belong to its
parents, to the family union of which it is a product, in a way that an illegitimate or ex-nuptial child is not. At
present (except in the Northern Territory) this status is withheld from many Aboriginal parents and children.
In the Northern Territory, the children of a traditional Aboriginal marriage are specifically treated as the
children of a ‘marriage’, and are thus legitimate."””’ No difficulties have arisen from this position. The

1072 For example, granting benefits such as family provision which have no counterpart in customary laws (cf para 294). This stems in part from
difficulties inherent in the use of analogies to attempt to bridge two different cultures and legal systems: D Bell, Submission 491 (20
September 1985) 4.

1073 R Sackville & A Lanteri, ‘The Disabilities of Illegitimate Children in Australia: A Preliminary Analysis’ (1970) 44 ALJ 5.

1074  For the legislation see Children (Equality of Status) Act 1976 (NSW); Status of Children Act 1978 (NT); Status of Children Act 1978 (Qld);
Family Relationships Act 1975 (SA); Status of Children Act 1974 (Tas); Status of Children Act 1974 (Vic). There is no single Act in
Western Australia. Instead specific amendments have been made abolishing the distinction of legitimacy for particular purposes: eg
Inheritance (Family and Dependants Provision) Act 1972 (WA), s 4(1) definition of ‘child’. On the consequences of status of children
legislation cf Douglas v Longano (1981) 55 ALJR 352. Generally, see H Gamble, The Law relating to Parents and Children, Law Book Co,
Sydney, 1981, 223-51.

1075  MA Neave, ‘The Position of Ex-nuptial Children in Victoria’ (1976) 10 Melb UL Rev 330, 347. For the present position see para 273.

1076  eg J Bucknall, Transcript of Public Hearings Strelley (23 March 1981) 315-6. On questions of naming see also HC Coombs, MM Brandl,
WE Snowdon, A Certain Heritage. Programs for and by Aboriginal Families in Australia, CRES, ANU, Canberra, 1983, 314.

1077  Status of Children Act (NT) s 3 definition of ‘marriage’, s 5(1) & (3). For transitional questions see para 269.



children of a traditional marriage should be recognised as legitimate or nuptial children for all purposes of
Australian law.

272. Adoption and Fostering of Children. The non-recognition of traditional marriage and of the
characteristics of Aboriginal family structures in State and Territory adoption and child welfare legislation
has had, and to a degree continues to have, a severe effect on the integrity of Aboriginal communities. In the
words of one authority ‘current adoption law and practice is ... contributing to the disintegration of
Aboriginal culture since it fails to take account of Aboriginal family law’.**"® The point is also made in the
Policy Guidelines on Aboriginal Adoption and Fostering, prepared by the Department of Aboriginal Affairs
but deriving from the proceedings of the First Australian Conference on Adoption (1976). The Guidelines
state that:

The disproportionately high incidence of Aboriginal Children in non-parental care or custody is probably related to
the social, economic and environmental disadvantages suffered by Aboriginal families and their typical isolation from
community and legal services; nevertheless it is viewed with concern. There is no reason to believe that Aboriginal
children will necessarily benefit from being removed from parents despite unsatisfactory living conditions; they could
be ultimately penalised by such removal. Measures to support the Aboriginal child in the family/community
environment will necessarily include:

. recognition for Aboriginal customs, marriage laws and community structure, particularly as these affect
the payment of benefits and the legal rights of children: and

. a review of existing welfare practices and services to ensure that they complement and reinforce (rather
than ignore and thereby frustrate) ‘self-help’ fostering practices in traditional Aboriginal society.1079

For present purposes it is necessary to discuss a number of specific problems which arise from the non-
recognition of traditional marriages in legislation on adoption and related matters of child custody. The
general issues dealt with by the Guidelines will be discussed in Chapter 16.

273. Parental Consent to Adoption: The Present Law. State and Territory legislation providing for parental
consent to the adoption of children falls into several different categories. In Queensland, Tasmania and
Western Australia a father’s consent to the adoption of his child is not required if the father was not married
to the mother when the child was born and has not subsequently married her, unless the father happens also
to be the ‘guardian’ of the child.'® In the Australian Capital Territory (where there is no status of children
legislation) a similar result is achieved by use of the old term ‘illegitimate’: in the case of an illegitimate
child only the consent of ‘every mother or guardian of the child’ is required.'®" In South Australia and the
Northern Territory the law is more consistent with the policy underlying the status of children legislation, in
that (in the case of adoption of an ex-nuptial child) the consent of a father whose paternity has been formally
acknowledged under that legislation is also required.’®® This is also the case in Victoria, with the addition of
certain other situations where the father has custody or responsibility for the child’s maintenance.’® New
South Wales has taken a rather different approach: with one exception, the father of an ex-nuptial child has
no right to consent to the child’s adoption, but the proponents of the adoption are under a duty to inform the
father that adoption proceedings are pending, thus giving him the opportunity to apply for custody of the
child (or apply to adopt).'®* In addition the father of a child who lived with the mother ‘after the child’s birth

1078 E Sommerlad, ‘Homes for Blacks: Aboriginal Community and Adoption’, in C Picton (ed) Proceedings of the First Australian Conference
on Adoption, Committee of the First Australian Conference on Adoption, Clayton, Victoria, 1976, 160.

1079  Department of Aboriginal Affairs, Doc B 10.3 (January 1980) 1-2. For discussion of the current position under State and Territory child
welfare and adoption legislation see para 352.

1080  Adoption of Children Act 1964 (Qld) s 19(2) & (3); Adoption of Children Act 1968 (Tas) s 21(2); Adoption of Children Act 1896 (WA) s
4A(2) & (3). The term ‘guardian’ is defined in each Act to include a custodian of a child by order of a court and a person deemed to be
guardian of a child under Commonwealth, State or Territory law. It is not clear whether a father of an ex-nuptial child with de facto custody
and care of a child would be regarded as a ‘guardian’ for these purposes. See generally W v H [1978] VR 1, where the position of a putative
father in adoption proceedings is thoroughly discussed.

1081  Adoption of Children Ordinance 1965 (ACT) s 24(2) & (3).

1082  Adoption of Children Act (NT) s 21(2). Provision is made for staying the adoption proceedings pending the father’s application for a
declaration of paternity: s 21(3). The equivalent South Australian provisions are Adoption of Children Act 1966 (SA) s 21(2) & (3).

1083  Adoption Act 1984 (Vic) s 33(3). The Act recognises traditional marriages for the purposes of eligibility to adopt (see para 277) but not
consent to adoption.

1084  Adoption of Children Act 1965 (NSW) s 26(2), (3) & (3A) (consent to adoption), 31A-E (notice to putative fathers, etc).



as husband and wife on a bona fide domestic basis in a household of which the child formed part’ must
consent to the child’s adoption.'*®

274. Implications for Traditionally Married Persons. Except in the Northern Territory it seems clear that
traditionally married persons would not be regarded as ‘married’ for the purposes of this legislation.’*® It
follows that, unless a traditional husband and father was also a ‘guardian’ of the child with in the meaning of
the legislation, or was qualified as a de facto or a putative spouse in those States where this is relevant, his
consent to the adoption of the child would not be required (and, except in New South Wales, the adoption
proceedings might be concluded without any attempt to give him notice or an opportunity to participate). Of
course, recognizing traditional marriage for this purpose would not give the father a right of veto over the
adoption. In all States and Territories, the relevant court or tribunal may dispense with any consent required
for adoption, in appropriate cases. But, in general, courts are reluctant to dispense with consent in the
absence of ‘serious parental misconduct or other serious inadequacy of that parent’.’®’ Recognition of
traditional marriage for this purpose would therefore give the husband a say in the adoption which the law in
most States presently denies him.

275. Recognition of Traditional Marriage for this Purpose. Reference has already been made to the view
that adoption of Aboriginal children outside Aboriginal families or communities is destructive of the
integrity of those families and communities. The extension of the right to consent to adoption to Aboriginal
fathers of children born within a traditional marriage will not necessarily remedy this problem. An
Aboriginal father may consent to adoption or, if he has shown no direct interest or concern for the child, his
consent may be waived. But to extend the right to consent to adoption to Aboriginal fathers with respect to
children born as a result of a traditional marriage will make the adoption of Aboriginal children more
difficult, in situations where there is justified opposition from one of the parents of the child. It will thus
indirectly contribute to remedying the problems referred to in para 272. In the absence of special factors,
traditional marriages ought to be treated no less favourably than marriage under the general law, for the
purposes of status and the right to custody of children born of such a marriage. To treat Aboriginal children
as ‘ex-nuptial’ (and consequently to diminish parental rights) is to treat such children as not belonging in any
full or real way to the family unit, and thus to deny the legitimacy of Aboriginal marriage. No countervailing
factors exist here. Fathers of children born as a result of a traditional marriage should have the same right as
a father of a child born as a result of marriage under the general law, to consent to the adoption of the child.
The consent of both parents should be required to the adoption of a child of a traditional marriage.

276. Qualification to Adopt. Probably a more significant problem is the fact that most State legislation
disqualifies Aborigines who are traditionally married from adopting a child except in ‘exceptional
circumstances’. Even where there is an Aboriginal family, able and willing to adopt an Aboriginal child and
meeting all other criteria for adoption, that family may not be qualified to do so. The result may be that the
child is placed outside its own community, or in institutional care, The problem has been documented both in
the literature and in the evidence to the Commission. According to Sommerlad:

Finding homes for full-blood children with full-blood families is complicated by the requirement that adoptive
parents be legally married. 1%

Similarly, the Commission was told in evidence that:

Traditional marriage is not legally acceptable yet ... That comes up with us with adoption.**®°

[Aboriginal parents] go through all the normal adoption procedure: they apply and are assessed and a placement is
made — all the same steps but it is never formalised because they are not married according to Australian law.

1085 id, s 26(3)(b) inserted by the Adoption of Children (De Facto) Relationships Amendment Act 1984 (NSW). See NSWLRC 36, Report on De
Facto Relationships, Sydney, 1983, 286-9.

1086  The Adoption of Children Amendment Act 1984 (NT) inserted a new provision in s 6 to recognize traditional marriage for the purposes of
the Act. See para 277.

1087 KV H (1967) 11 FLR 34, 35 (Blackburn J).

1088  Sommerlad, 160. cf also EA Sommerlad, ‘Aboriginal Children belong in the Aboriginal Community: Changing Practices in Adoption’
(1977) 12 Aust J Soc Issues 167, 171-2.

1089  C Adams, Transcript Nhulunbuy (10 April 1981) 1273.



Aboriginal people find that very hard to understand because they think they are married. Why can't their adoption be
processed by the court?'%®

The reason for these difficulties is the qualification provisions in most Australian adoption legislation. For
example the Adoption of Children Act 1896 (WA) s 4 provides:

(1) Except as provided by this section, an order of adoption shall not be made otherwise than in favour of a husband
and wife jointly.

(2) Subject to subsection (3) of this section, where a Judge is satisfied that in the particular circumstances of the case
it is desirable to do so, the Judge may make an order of adoption in favour of one person.

(3) A Judge shall not make an order of adoption in favour of one person if that person is married and not living
separately and apart from his or her spouse unless that person’s spouse consents in writing to the application for the
order of adoption.'®*

Although the Northern Territory Supreme Court has held to the contrary,'® the view that is taken by

adoption courts and authorities is that traditionally married persons do not count as married persons (or
‘husband and wife’) for the purposes of such pro visions. In consequence, a traditionally married husband
and wife cannot jointly adopt a child in any circumstances. De facto partners cannot jointly adopt a child,
even where one partner is the natural parent of the child.’*®® Further, the making of an or der in favour of one
person requires ‘exceptional circumstances.’

277. Recent Developments. In the Commission’s Discussion Paper 18 it was suggested that traditional
marriages should be recognised for the purpose of qualification to adopt children.’®* This tentative view
received general support.®® Subsequently, legislation was passed in the Northern Territory and Victoria to
bring about the recommended result.

o Adoption of Children Amendment Act 1984(NT) s 6(3):

For the purposes of this Act, an Aboriginal who has entered into a relationship with another Aboriginal that is
recognised as a traditional marriage by the community or group to which either Aboriginal belongs is married
to that other Aboriginal and all other relationships shall be determined accordingly.

o Adoption Act 1984 (Vic) s 11(1)(b):

An adoption order may be made in favour of a man and woman -

1090 W Neil, Transcript Nhulunbuy (10 April 1981) 1274.

1091 s6adds:
Except by husband and wife, as herein before mentioned, no child shall be adopted by more than one person.
Equivalent provisions are: Adoption of Children Ordinance 1965 (ACT) s 17(1)-(3); Adoption of Children Act 1965 (NSW) s 19(1)-(3);
Adoption of Children Act 1966 (SA) s 11(1)-(3), (6); Adoption of Children Act 1968 (Tas) s 13(1)-(3).

1092  Inan unreported decision of 10 September 1981, Forster CJ made an order for the adoption of an Aboriginal child jointly by two traditionally
married Aborigines. His Honour declined to make an order in favour of the wife only, holding instead that the reference to ‘husband and wife
jointly” in the Adoption of Children Act 1964 (NT) s 12 included with respect to full blood Aboriginal persons living a traditional life and
seeking to adopt a full blood Aboriginal child, persons who are married according to tribal custom and who feel themselves bound by that
custom. His Honour was, on the evidence, satisfied that the other criteria for the making of an order were fulfilled. Hon Sir William Forster
CJ, Submission 313 (7 April 1982).

1093  Except in NSW where the partners to a de facto relationship may be eligible to adopt: Adoption of Children Act 1965 (NSW) s 19(1A)(1B)
(inserted 1984).

1094  ACL DP 18, para 16.

1095  The South Australian Minister for Community Welfare (The Hon J Burdett MLC) wrote:

I support the Commission’s view that Aboriginal couples who are recognised as being tribally married should be eligible to jointly adopt
a child. I understand that tribally married couples are easily identifiable within their own local communities or the communities from which
they originate. It may be advisable to negotiate with these communities on the kind of evidence they could provide which would make the
couples recognisable as being tribally married. In the matter of consent for the adoption of an Aboriginal child born to a tribally married
woman | believe not only the consent of the woman concerned and her husband but also the consent of the appropriate tribal elders should be
given.
Submission 335 (27 May 1982). To similar effect, NT Minister for Community Development (Hon J Robertson MLA), Submission 331 (18
May 1982). See also Commissioner for Community Relations (Hon AJ Grasshy), Submission 344 (6 September 1982) 2; Minister for
Community Welfare Services (Vic) (Hon P Toner) Submission 347 (10 September 1982) 1; Department of Capital Territory (AS Blunn)
Submission 348 (24 September 1982) 1.



whose relationship is recognized as a traditional marriage by an Aboriginal community or an Aboriginal
group to which they belong and has been so recognized for not less than two years ...1%%

The position in the other States remains unchanged.'®’

278. The Commission’s Recommendation. As the Royal Commission on Human Relationships pointed
out,'%%® the practical disqualification of traditional Aborigines from adopting Aboriginal children, effected by
the prerequisite of Marriage Act marriage and the prohibition of any other form of joint adoption, cannot be
justified. Of course, the decision to make an adoption order in favour of particular parents requires a variety
of matters to be taken into account. But the point is that, if these rules apply, the adoption court or authority
cannot, in ordinary circumstances, even consider traditionally married Aborigines as qualified to adopt. Thus
the policy, already adopted by some State and Territory welfare authorities, ‘to place Aboriginal children
with Aboriginal families’ where possible,'®® is frustrated by the ‘constraint of legal marriage’."*® Persons
who are traditionally married should be qualified, in the same way as persons married under the Marriage
Act 1961 (Cth), to adopt children under State and Territory law.

279. Fostering and other Child Custody Arrangements. To the extent that State and Territory legislation
imposes similar qualifications for child custody or fostering, based on marriage under the general law, or
differentiates a traditional husband and father’s rights from those of a Marriage Act husband and father,"'"
the same recommendation applies.*%?

Questions of Maintenance and Property Distribution

280. Maintenance and Property Rights during the Relationship. If traditional marriage is to be recognised
for various purposes the question arises whether there should be legal obligations of maintenance. whether
between the spouses or between the spouses and their children. A related matter is the problem of
determining the property rights of the parties. Persons who marry under the Marriage Act 1961 (Cth) incur a
duty, within certain limits, to maintain each other a duty which does not normally apply, for example, to
persons living in a de facto relationship. In both situations, there is an obligation to maintain any children of
the relationship. The principles for determining the property rights of parties during a relationship also vary
depending on whether there is a marriage or a de facto relationship.™®

281. Maintenance Obligations of Marriage. The rights and obligations regarding maintenance between
parties to a marriage are imposed by s 72 of the Family Law Act 1975 (Cth).

A party to a marriage is liable to maintain the other party, to the extent that the first mentioned party is reasonably
able to do so, if, and only if, that other party is unable to support herself or himself adequately. whether-

(a) by reason of having the care and control of a child of the marriage who has not attained the age of 18 years;
(b) by reason of age or physical or mental incapacity for appropriate gainful employment: or
(c) for any other adequate reason.

having regard to any relevant matter referred to in sub-section 75(2).
A further obligation with respect to any children of the marriage is imposed by s 73.

The parties to a marriage are liable. according to their respective financial resources. to maintain the children of the
marriage who have not attained the age of 18 years.

1096  For the recognition of traditional marriage under the Children (Guardianship and Custody) Act 1984 (Vic) s 12(12) see para 283.

1097  Though traditional spouses may qualify under the NSW de facto provision: see para 276 n 22.

1098  Report, AGPS, Canberra, 1975 vol 4, 126. Although reserving generally the question of recognition of traditional marriage for this
Commission, the Royal Commission felt strongly enough on this issue to recommend specific reform.

1099  See para 359-64.

1100  Sommerlad, 160.

1101  eg Children’s Services Act 1965 (Qld) s 105.

1102  This is already the case in Victoria under the Children (Guardianship and Custody) Act 1984, s 12(1), which allow guardianship and custody
orders to be made in favour of certain relatives including ‘spouses’, defined under s 12(12) to include: a person whose relationship with the
parent or relative is recognised as a traditional marriage by an Aboriginal community or an Aboriginal group to which they belong.

1103  See generally NSWLRC 36,ch 7 & 8.



Proceedings with respect to maintenance may be brought at any time under the Family Law Act. whether
during the course of a marriage or in situations of marriage breakdown or divorce. The Court may make such
order for maintenance as it thinks fit (s74) but in making such an order it must take into account various
matters specified in s 75(2) (in respect of spouses) and s 76 (in respect of children).*%

282. Maintenance Obligations of De Facto Relationships. New South Wales and Tasmania are the only
jurisdictions which impose obligations of maintenance in de facto relationships, and then only in limited
circumstances. The Maintenance Act 1967 (Tas) s 16, enables a woman who has cohabited with a man for at
least 12 months to obtain a maintenance order if the man, without just cause or excuse, leaves her or any
child of theirs without adequate means of support, deserts her, or is guilty of such cruelty or misconduct as to
render it unreasonable to expect her to continue to live with him.**® The De Facto Relationships Act 1984
(NSW) s 27 gives a court the power to order maintenance for a de facto partner who is unable to support
himself or herself adequately by reason of having the care and control of a child of the de facto partners or a
child of the respondent, provided the child is under 12 years (or if physically or mentally handicapped, under
16 years). A maintenance order may also be made where a de facto partner is unable to support himself or
herself adequately because the applicant’s earning power has been adversely affected by the circumstances
of the relationship, and the order would enable a course or programme of training or education to be
undertaken. In no other State is there a legal obligation on one de facto spouse to support or maintain the
other. This is so regardless of the financial position of the parties or the duration of the relationship.**%®
However, maintenance obligations do arise with respect to the children of a de facto relationship. Each State
has legislation which imposes obligations with respect to maintenance™®’ and child welfare.**®® Child
welfare legislation throughout Australia declares a child to be neglected or in need of care and protection if it
is not adequately supported by its parents. These Acts are primarily concerned with ensuring a minimum
standard of maintenance for a child. In addition to child welfare legislation there is maintenance legislation
in each State which provides a right of action for maintenance in limited circumstances. In some States there
is legislation which allows a maintenance order to be made ancillary to another application.™*

283. Property Rights During a Relationship. There is legislation in each State, based on the Married
Womens’ Property Act 1882 (UK), which may be the basis for an action to determine property disputes
between married couples.**® The Family Court also has power to deal with certain property disputes
between married persons.'**! State courts are reluctant to exercise their own jurisdiction if there is a
likelihood of an order for property distribution being sought under the Family Law Act 1975 (Cth). This is
principally because of the widely differing powers to alter property rights in the different jurisdictions. The
powers of the Family Court pursuant to the Family Law Act 1975 (Cth) allow property rights to be altered,
whereas State courts’ powers, except in Victoria and New South Wales, are restricted to declaring existing
rights. The basic principles to be applied by State courts when considering a property dispute of this kind
between a husband and wife were laid down by the High Court in Wirth v Wirth.**? There are in such cases
no special principles to determine property rights based on the marriage relationship; the ordinary principles
of law and equity apply. Thus the respective rights of the parties are determined by rules of law and not
judicial discretion. The fact that the parties are married is, as such, irrelevant.**** Except in Victoria™* and

1104  See HA Finlay, Family Law in Australia, 3rd edn, Butterworths, Sydney, 1983, ch 7.

1105  On this exceptional provision (which dates from 1837) see WM Craig & MFC Scott, ‘The Maintenance of Concubines’ (1962) 1 U Tasm L
Rev 685.

1106  See NSWLRC 36, ch 9 & 10.

1107  Maintenance Act 1964 (NSW); Maintenance Act 1965 (Vic); Maintenance Act 1967 (Tas); Community Welfare Act 1972 (SA); Family
Court Act 1975 (WA) Maintenance Act 1965 (QId); Maintenance Act 1971 (NT); Maintenance Ordinance 1968 (ACT).

1108  Child Welfare Act 1939(NSW); Community Welfare Services Act 1970 (Vic); Child Welfare Act 1960 (Tas); Community Welfare Act 1972
(SA); Child Welfare Act 1947 (WA); Children’s Services Act 1965 (Qld); Community Welfare Act 1983 (NT); Child Welfare Ordinance
1957 (ACT).

1109  eg Infants’ Custody and Settlements Act 1899 (NSW) s 5(3).

1110  Married Persons (Property and Torts) Act 1901 (NSW) s 22; Married Women’s Property Acts 1890 (Qld) s 21; Married Women’s Property
Act 1892 (WA) s 17; Law of Property Act 1936 (SA) s 105; Married Women’s Property Act 1935 (Tas) s 8; Marriage Act 1958 (Vic) Part
VIII; Married Women’s Property Act 1883 (SA) as in force in the NT.

1111  Family Law Act 1975 (Cth) s 4(1)(ca)(i) (inserted 1983) defines matrimonial cause to include ‘proceedings between the parties to a marriage
with respect to the property of the parties to the marriage or either of them, being proceedings arising out of the marital relationship’. See
generally Finlay, ch 8.

1112 (1956) 98 CLR 229.

1113  See also Hepworth v Hepworth (1959) 110 CLR 309; Martin v Martin (1964) 116 CLR 297.

1114  Marriage Act 1958 (Vic) s 161.



New South Wales,**® the only way in which a spouse can obtain a proprietary interest to which he or she is
not entitled under the general law is under the Family Law Act 1975 (Cth).

284. Maintenance and Property Rights and Aboriginal Traditional Marriage. Since Aboriginal traditional
marriages are not recognised as marriages for any of these purposes, such unions are treated as de facto
relationships for the purposes of Australian property and maintenance law. The question is whether this is
appropriate. Should an Aboriginal traditional marriage be equated with a Marriage Act marriage for the
purposes of maintenance between the spouses? Should a traditional marriage be regarded as a marriage for
the purposes of the maintenance provisions of the Married Women’s Property Acts? Are the children of
traditional marriages adequately protected under the present law? Will Aborigines be disadvantaged if for the
purposes of maintenance and property rights their traditional unions are treated as de facto relationships
rather than marriage? Or is it preferable to special rules to be developed in this area?

285. Maintenance. Under the existing law (except in New South Wales and Tasmania), only parties to a
Marriage Act marriage incur maintenance obligations to each other. Thus the parties to a traditional marriage
have no legally enforceable duty to maintain each other. On the other hand, the children of a traditional
marriage are entitled to maintenance in each State and Territory. Under existing State legislation a
maintenance order could be made against an Aborigine who is a party to a traditional marriage with respect
to children of the marriage. The question is whether the law should be changed to impose on Aboriginal
spouses obligations of mutual maintenance, and additional obligations to maintain their children, during their
relationship. There are several reasons why no such changes to the law should be made.

o No apparent need for change. First, most disputes in relation to maintenance arise following the
breakdown of the marriage or de facto relationship. An order for maintenance while a relationship is
still subsisting is less common: this does not seem a major area of difficulty. Children of traditional
marriages may be the subject of maintenance orders under existing State legislation. It does not appear
that traditional spouses are being disadvantaged because of the non-existence of a legal duty to
maintain each other. The Commission has had no submissions suggesting problems in this area, nor is
any other evidence available to support such a change.

o Change would not be effective. It is very doubtful whether new maintenance legislation for traditional
marriage would significantly increase the economic security of Aboriginal spouses, or the stability of
such marriages. Maintenance obligations under the present law are notoriously difficult to enforce;'*'®
this would probably be at least equally the case with an extended maintenance obligation for
traditional marriage. Indeed, the effect might be negative, in that social security benefits may be less
accessible through the existence of an (in practice unenforceable) claim to maintenance.***’

o No correspondence with Aboriginal traditions or perceptions. Thirdly, the extension of maintenance
obligations to traditional spouses would not reflect Aboriginal perceptions of the role of hushands and
wives in maintaining the domestic economy. Traditionally each party to a marriage has been regarded
as an independent contributor of food and services to the family (although the kinds of food and
services varied between husbands and wives).***®

For these reasons, there is on balance no sufficient justification for imposing a new maintenance regime on
the parties to traditional marriages. Whatever the social and economic needs of the parties, they are unlikely
to be improved by imposing a new legal obligation to pay maintenance.

286. Property. As with the laws relating to maintenance, and for the same reasons, there is no demonstrated
problem requiring a special right of action to enable parties to traditional marriages to have their property
rights determined. It is not appropriate to make special provision for an action with respect to property rights
as between traditional spouses, under the Married Women’s Property Acts or otherwise.

1115  De Facto Relationships Act 1984 (NSW) s 14-20. For discussion see NSWLRC 36, ch 7, 9.

1116 D Kovaks, ‘Maintenance in the Magistrates’ Courts: How Fares the Forum?’ (1973) 47 ALJ 725; D Kovaks, ‘Getting Blood out of Stones:
Problems in the Enforcement of Maintenance Orders from Magistrates’ Courts’ (1974) 1 Mon L Rev 67; Attorney-General’s Department, A
Maintenance Agency for Australia, Report of the National Maintenance Inquiry, Canberra, 1984, esp 10-14.

1117  cf Social Security Act 1947 (Cth) s 62. See para 312.

1118  See para 225, 230, and see generally ch 33.



287. Maintenance and Property Distribution on Divorce. As with maintenance and property rights during a
relationship, the law with respect to maintenance and property distribution where a relationship breaks up or
is dissolved varies depending on whether there is a de facto relationship or a Marriage Act marriage. Briefly,
the position with respect to marriage is as follows:

o Maintenance. The provisions in the Family Law Act 1975 (Cth) with respect to maintenance orders
apply equally to maintenance orders sought during the relationship and on its termination, though the
latter is the more usual. Application for a maintenance order must be made within 12 months of a
decree being granted unless the Court grants special leave.****

o Property. The Family Law Act 1975 (Cth) s 79 confers extensive powers with respect to the property
rights of parties to a marriage. As well as declaring existing rights the Court has broad discretionary
powers to alter the rights of the parties in property owned by them. In making an order the Court is
required to take into account a number of factors (set out in s 79(4)). These include the financial
contributions of the parties to the acquisition, conservation or improvement of the property:
contributions in the capacity of homemaker or parent: and the effect of the order on the earning
capacity of either party.

288. Maintenance and Property Distribution on the Termination of De Facto Relationships. As noted
already, a maintenance claim by a party to a de facto relationship can be made only in Tasmania and New
South Wales. However, all States and the Territories have provision for maintenance claims with respect to a
child of a de facto relationship.**? There is, equally, little legislation on the property rights of former parties
to de facto relationships. Property disputes in such cases are determined under the general law of property.
The basic principle applied by the court is that beneficial interests in disputed property are allocated
according to the formal title to the property. If the two parties make financial contributions towards the
purchase of property the beneficial interest may be held to be in proportion to the contributions, even if title
is in the name of one person."? However, if for example, a woman’s contribution has been made through
maintaining the family home and caring for children she may well have no claim.'?* Except in New South
Wales, " the future needs of a person are of no relevance.

289. Maintenance and Property Distribution on the Termination of Aboriginal Traditional Marriage. In
Aboriginal societies it was usual for a person to be married a number of times over a lifetime, and it was
uncommon to find unmarried widows, widowers or ‘divorcees’.**** Under the kinship system there was
always a second or third alternative partner available. In addition, the extended family system provided a
strong network of support so that if, for example, a woman with a number of children was unable to support
herself and family, assistance was readily available. This feature of Aboriginal society remains strong today.
The introduction of the cash economy and increasing contact with the wider Australian society have of
course had significant effects on Aboriginal society."**> Relatively few traditionally oriented Aborigines own
substantial amounts of tangible property as individuals, or earn sufficient income to justify a maintenance
order being sought or made against them. Issues of property distribution and maintenance on the breakdown
of a traditional marriage rarely arise. Any problems that do occur seem to be resolved informally without the
need for external legal intervention. For these reasons, as well as for those given already with respect to
maintenance and property rights during traditional marriage, it is doubtful whether there are, even in
embryonic or developing form, Aboriginal customs or traditions which can usefully be built on or developed
for the present purpose. Certainly there is nothing which can be simply ‘recognised’ as solving the problems
of the economic security of former traditional spouses. The reality is that economic security (to the extent
that it exists) has to be re-established in each case by remarriage. sharing within the extended family,
employment (where available) or reliance on the social security system, or some combination of these.

1119  s44(3). See Finlay, 267-308.

1120  See para 282.

1121  eg Gissing v Gissing [1971] AC 886.

1122 See Allen v Snyder [1977] 2 NSWLR 685 which sets out general principles. For further discussion see NSWLRC 36, ch 7. And cf Murray v
Heggs (1980) 6 Fam LR 781 for judicial comment on the hardships which can arise.

1123  See para 283 n 44.

1124 See para 226.

1125  See eg JC Altman & J Nieuwenhuysen The Economic Status of Australian Aborigines, Cambridge UP, Cambridge, 1979; Coombs Brandl &
Snowden 237-265, 304-316; JC Altman, Aborigines and Mining Royalties in the Northern Territory, AIAS, Canberra 1983; Australian
Institute of Aboriginal Studies, Aborigines and Uranium, Consolidated Report to the Minister of Aboriginal Affairs on the Social Impact of
Uranium Mining on the Aborigines of the Northern Territory, AGPS, Canberra, 1984, 133-177.



Imposing an obligation on former traditional spouses with respect to property and maintenance would
involve at least a partial shifting of responsibility from these forms of support to former Aboriginal spouses.
Not only is it very doubtful whether this could be made to work, but it seems the wrong direction for the law,
concerned as it is with providing effective economic security for persons in need, to be moving. This is
particularly so given that there is no indication that such a change would be an expression, or development,
of existing Aboriginal norms, traditions or demands.

290. The Commission’s View. The Commission concludes that it is not desirable to equate traditional
marriages with Marriage Act marriage for the purpose of maintenance and property distribution after the
termination of the relationship.'?® The matter should be left to the general la w, including the law on de facto
relationships where this applies. No change to existing laws is recommended. However the matter may need
to be reviewed in due course,™?’ especially so far as property distribution is concerned. If, through royalties
in respect of mining on Aboriginal land or in other ways, substantial amounts of property come to be held by
particular persons, questions of distribution on dissolution of traditional marriages may arise with greater
frequency. Aboriginal views about what constitutes a fair distribution of assets, having regard to traditional
responsibilities to kin and family, may change, and a clearer demand for some legal recognition of these
responsibilities in such cases may emerge. But no specific recommendation is warranted at this time.

291. Property Distribution on Death. Each State and Territory has legislation dealing with distribution of a
person’s property after death. This legislation falls into three categories: (1) the law relating to wills, (2)
intestacy, and (3) family provision (or testator’s family maintenance). It is primarily the latter two which are
of concern in considering the recognition of Aboriginal traditional marriages. In the (so far, relatively rare)
case where an Aboriginal spouse makes a will no problem of recognition of the marriage is likely to arise.**?®
However, if the will makes no provision for a traditional spouse the question may arise whether a traditional
spouse should be eligible to apply for family provision. The matter is further complicated because under
customary law a traditional spouse may not be entitled to a share of the estate: instead, her family would be
expected to provide for her. If there is no will and the rules of intestacy are applied, should an Aboriginal
traditional marriage be taken into account, and if so, in what ways? To some extent these questions go
beyond the recognition of traditional marriages, and in this respect they will be dealt with in Chapter 15.
Only the narrower issue, of recognition of traditional marriage, is dealt with here.

292. Distribution on Intestacy: The Present Law. The general principle in the legislation of each State and
Territory is that if a spouse dies without leaving a will, the surviving spouse becomes entitled to a substantial
share, and in some circumstances all, of the deceased’s estate. In South Australia there is specific provision
for a de facto spouse to participate in a distribution on intestacy.™? If there is a de facto spouse and no
married spouse, the putative spouse may take all of the spouse’s share. If there is both a de facto spouse and
a married spouse they share the entitlements equally. In no other Australian jurisdiction is there specific
provision for a surviving de facto spouse to participate in the distribution of the deceased’s estate™
although in New South Wales the De Facto Relationships Act 1984 enables an order adjusting properly
interests to be made after the death of a de facto partner and to be enforced against the deceased estate (s 24,
25).3! There is now provision in a number of jurisdictions for a surviving de facto partner to apply for
family provision. The Northern Territory alone recognises traditionally married persons as married for the
purposes of intestate distribution. The Administration and Probate Act (NT) provides that:

1126  This conclusion was supported in a number of submissions to the Commission: Family Law Council (Justice Fogarty) Submission 285 (28
November 1983); Department of Aboriginal Affairs (JC Taylor) Submission 263 (2 February 1983). See also ACL Field Report 7, Central
Australia (October 1982) 4, 8, 21.

1127  As the Family Law Council pointed out: Submission 393 (28 November 1983).

1128  For questions of construction of wills in this context, see para 336. Under the general law, marriage revokes a will previously made. In the
absence of any traditional analogy to this situation, and given the infrequency with which Aborigines make wills and the definitional
problems that might occur, traditional marriage should not be recognized as marriage for this purpose. See also para 333-5.

1129  Administration and Probate Act 1919 (SA) s 72. The claimant must first be declared a ‘putative spouse’ pursuant to the Family Relationships
Act 1975 (SA). The consequence of such a declaration is, for the most part, to place a surviving putative spouse in the same position as a
surviving married spouse. See eg Wrongs Act 1936 (SA) s 19, 20; Inheritance (Family Provision) Act 1972 (SA) s 4; Succession Duties Act
1929 (SA) s 4(1); Administration and Probate Act 1919 (SA) s 72h(2); Superannuation Act 1974 (SA) s 121(1).

1130  Children whether or not ex-nuptial, would be entitled to a share, to the exclusion of the de facto spouse.

1131  See NSWLRC 36, ch 12.



an Aboriginal who has entered into a relationship with another Aboriginal that is recognised as a traditional marriage
by the community or group to which either Aboriginal belongs is married to the other Aboriginal and, all
relationships shall be determined accordingly. 2

As a consequence of allowing a traditional spouse to claim on a deceased estate, s 67A of the Act provides
for cases of polygyny:

Where an intestate Aboriginal is survived by more than one spouse, the whole or that part of the intestate estate, as
the case may be, passing to the spouse of the intestate by force of s 66(1) and the value of the personal chattels of the
intestate passing to the spouse by force of s 67 shall be divided into a number of parts equal to the number of spouses
of that intestate and each spouse of the intestate is entitled to one of those parts of the estate and chattels.

The Northern Territory legislation is a useful model. It recognises Aboriginal traditional marriages, and also
makes provision for traditional distribution of property on the death of an intestate Aborigine.***

293. Family Provision (Testator’s Family Maintenance). In all States and Territories there is legislation
enabling a claim to be made for further provision out of the deceased’s estate, if the will makes inadequate
provision for the proper maintenance and support of dependants. Application may also be made if the rules
of intestacy fail to make adequate provision.**** The legislation in each jurisdiction specifies the persons who
are eligible to apply: these include a surviving spouse and (with some exceptions) a surviving former
spouse.’® Application may also be made by children (including ex-nuptial children) of the deceased
regardless of age. Surviving de facto partners are eligible to apply in New South Wales, Queensland, South
Australia and the Northern Territory.*® In Western Australia eligibility is limited to a de facto widow."’

294. Recognition of Traditional Marriage for this Purpose. As with its intestacy legislation, the Northern
Territory specifically recognises traditional marriage for the purposes of family provision. Section 7(1A) of
the Family Provision Act (NT) extends entitlement to apply for family provision to traditional spouses in the
same way as persons married under the Marriage Act 1961 (Cth):

For the purpose of determining whether a person is entitled to make an application under subsection (i), an Aboriginal
who has entered into a relationship with another Aboriginal that is recognised as a traditional marriage by the
community or group to which either Aboriginal belongs is married to the other Aboriginal, and all relationships shall
be determined accordingly.

There does not appear to be any good reason for excluding a surviving traditional spouse from making a
claim for family provision. Admittedly there seems to have been no traditional analogue of family provision
on the death of a spouse; property tended to be destroyed or distributed to members of the family of the
deceased, excluding the surviving spouse, and (as with ‘divorce’) security for the surviving spouse was
achieved in other ways."*® But (unlike the situation after the end of a traditional marriage by ‘divorce’)
recognising traditional marriage for this purpose may enhance the security of a surviving spouse, at least in
some cases. Similar considerations apply to property distribution on intestacy: traditional marriages should
be recognised as ‘marriage’ for both purposes.’**® On this basis it might also be argued that the law relating
to family provision should be extended to include other members of Aboriginal extended families. On the
other hand, there is the prospect of conflicts between a testator’s freedom to dispose of his property and the
traditions and norms of the group or community to which he belonged. These issues will be discussed in the
next Chapter.

1132 Administration and Probate Act (NT) s 6(4).

1133  Administration and Probate Act (NT) s 71B. See para 339-43.

1134  eg Inheritance (Family Provision) Act 1972 (SA) s 4.

1135  Insome jurisdictions a former wife must be in receipt of, or entitled to receive, maintenance.

1136  Family Provision Act 1982 (NSW) s 6; Sucession Act 1981 (QId) s 40-1; Inheritance (Family Provision) Act 1972 (SA) s 4; Family
Provision Act 1970 (NT) s 4, 7(2).

1137  Inheritance (Family and Dependants Provision) Act 1972 (WA) s 7(1)(f). There is as yet no similar provision in Tasmania: see Tas LRC,
Report on Obligations Arising from De Facto Relationships, Government Printer, Hobart, 1977.

1138  cf para 285, and see para 331.

1139  Where the relevant State or Territory legislation makes no provision dividing entitlements due to spouses under family provision legislation
or intestacy, it should be provided that those amounts should be equally shared between them (subject to any order for family provision, or to
the exercise of a discretion to apportion on grounds of need).



Compensation for Injury or Death

295. Relevant Areas. Compensation for injury on death arises in a number of different areas of the law,
including worker’s compensation, motor vehicle accidents legislation and criminal injuries compensation.***°
Entitlement to superannuation benefits (although not ‘compensation’) will also be considered under this
heading. Compensation benefits in these areas are generally payable to the surviving spouse and children. In
recent years this basic principle has been extended in some States and Territories to include a surviving de
facto spouse and other persons who were dependent on the injured or deceased person. Only in the Northern
Territory is a traditional marriage specifically recognised for the purposes of determining entitlement to
compensation. It is necessary to deal separately with each category.

296. Workers’ Compensation. The Workmen’s Compensation Act (NT) provides for compensation to be
paid to relations ‘by blood, traditional marriage or custom’, and there is specific provision for additional
dependent traditional wives aged 16 or more. Dependent traditional wives aged less that 16 are only eligible
as ‘dependent children’.* In all other Australian jurisdictions a traditionally married spouse would only be
able to rely on the rights given to de facto spouses (eg widows) pursuant to workers’ compensation
legislation, generally by the use of a broad definition of ‘dependant’. For example the Workers
Compensation Act 1926 (NSW), s 6(1) defines ‘dependant’ as:

such of the worker’s family as were wholly or in part dependent for support upon the worker at the time of his death
... and includes ... a person so dependent who although not legally married to the worker lived with the worker as the
worker’s husband or wife on a permanent or bona fide domestic basis.

In some jurisdictions a de facto relationship will only be recognised if the parties have lived together for a
specified period of time'*? or if there are children of the relationship. These provisions are no doubt capable
of benefitting traditionally married spouses who otherwise qualify under the statutory criteria of dependency,
although it is not clear whether they would allow compensation to be paid to more than one wife.***®

297. Recognition of Traditional Marriage in Workers Compensation Legislation. It is very hard to justify
excluding traditionally married dependants from entitlements to worker’s compensation benefits. These
benefits are an important form of protection to employees and their dependants. To deny compensation to
Aboriginal dependants because they practice different family traditions would be to deny to Aboriginal
employees an important aspect of their employment rights, and to shift the burden of dependency from the
employer to the State (through the social security system). It would be even less justified in that Australian
worker’s compensation Acts pay little regard to the forms or categories, as distinct from the fact, of
dependency. Traditional marriage should be recognised as ‘marriage’ for all worker’s compensation
purposes. Specific provision for traditional spouses, as in the Northern Territory, is a better way of ensuring
that this recommendation is implemented in practice. Existing provisions entitling putative or de facto
spouses to worker’s compensation vary significantly between the States. Unnecessary time limits are
imposed and the position of plural wives (between whom compensation rights on death should be shared) is
not clearly dealt with. In most jurisdictions the legislation relating to dependants appears wide enough to
include situations of polygyny (even though it may not have been envisaged by the drafters of the legislation)
but specific provision for this situation should be made.

298. Accident Compensation. As with workers compensation legislation, traditional Aboriginal marriage is
given only limited recognition in accident compensation legislation.

o Northern Territory. The Motor Accidents (Compensation) Act (NT) specifically provides for benefits
to be payable both to a de facto spouse and an Aboriginal traditional spouse. ‘spouse’ is defined in s 4
to include:

(d) a person who was not legally married to the person but who, for a continuous period of not less than three
years immediately preceding the relevant time, had ordinarily lived with the person as the person’s husband

1140  See NSWLRC 36, ch 13.

1141  Workmen’s Compensation Act (NT) s 6, 7, Second Schedule, especially para(1A)(b)(i), D, E. There has been no Northern Territory
experience of claims by traditional wives under the Act: President, Workmen’s Compensation Tribunal, Submission 326 (29 April 1982).

1142  The period is three years in WA and Queensland, five years in SA.

1143  cf In re Fagan (1980) 23 SASR 454, 464-5 (Jacobs J).



or wife, as the case may be, on a permanent and bona fide domestic basis, and who, in the opinion of the
Board, was wholly or substantially dependent upon the person at the time: and

(e) where that person is an aboriginal native of Australia — a person referred to in (a), (b), (c) or (d) or who
is, according to the customs of the group or tribe of aboriginal natives of Australia to which he belongs,
married to him.

A traditionally married person is in a better position under paragraph (e) than he or she would be if
forced to rely on the de facto relationship qualifications in paragraph (d)."*** The Compensation (Fatal
Injuries) Act 1974 (NT) has similar recognition provisions for de facto relationships and traditional
marriage. Section 4(3)(e)(ii) provides that

a person who —

being an Aboriginal, has entered into a relationship with another Aboriginal that is recognized as a traditional
marriage by the community or group to which either Aboriginal belongs

shall be treated as the wife or husband, as the case may be of the deceased person.

o Commonwealth Legislation. A similar approach is taken in the Compensation (Commonwealth
Government Employees) Act 1971 (Cth), which provides for compensation to dependants on the death
of a Commonwealth employee. ‘Dependant’ is defined to include a lawful spouse, and

a woman who, throughout the period of three years immediately before the date of the death of the employee,
although not legally married to him, lived with him as his wife on a permanent and bona fide domestic basis.

In addition an Aboriginal traditional spouse is specifically provided for:

‘spouse’ in relation to an aboriginal native, or a deceased aboriginal native, of Australia or of an external
Territory, includes a person who is or was recognized as the husband or wife of that aboriginal native by the
custom prevailing in the tribe or group of aboriginal natives of Australia or of such a Territory to which that
aboriginal native belongs or belonged.***®

The point of this provision was explained by the Commonwealth Commissioner for Employees’
Compensation:

a special provision was required to cover such cases because unless a tribal wife or wife by native custom
could fulfil the requirements that a de facto wife had to meet, eg, cohabitation throughout a period of three
years, then an incapacitated employee with a tribal wife or wife by native custom would, probably, be
ineligible for the additional weekly compensation in respect of such a wife. Moreover, in the case of a
compensable death of an Aboriginal employee, the wife or husband would, probably, not have been eligible
for compensation although she or he was, in fact, a dependent spouse.™°

In other Australian jurisdictions traditionally married spouses would only be entitled to accident
compensation benefits if they came within the provisions covering de facto relationships or a qualification
based on dependency.'*’ For example in South Australia the Wrongs Act 1936 enables a ‘putative spouse’ to
bring an action in respect of the death of a deceased spouse if caused by the ‘act, neglect or default’ of
another person. This legislation is unique in that it also specifically provides for an apportionment of benefits
(in such manner as the court thinks fit) if the deceased is survived by both a lawful spouse and a de facto
spouse.’™® There is a five year qualification requirement for a ‘putative spouse’ under the South Australian
Act. In Victoria the Motor Accidents Act 1973 (Vic) established a system of no fault compensation for
persons injured in road accidents. A ‘dependent spouse’ is defined (s 3(1)) to include a woman living with a

1144  According to the Northern Territory Insurance Office, in the first three years of the operation of the Act there had been no claims involving
Aboriginal traditional wives: Submission 330 (13 May 1982).

1145 s 5, definition of ‘spouse’. The ALRC has been informed by the Commissioner for Employees Compensation that ‘no problems have been
encountered in relation to Aborigines under the Act’: Commissioner for Employees Compensation (BJ Dwyer) Submission 327 (3 May
1982). This position had not changed as at 29 October 1985.

1146 Commissioner for Employees Compensation (BJ Dwyer) Submission 327 (3 May 1982).

1147  Not all States recognize de facto spouses. Western Australia does not despite a recommendation of the WALRC to include de facto spouses:
WALRC, Report on Fatal Accidents, Perth, 1978, para 3.32.

1148  Wrongs Act 1936 (SA) s 3a (definitions of ‘spouse’ and ‘putative spouse’), 20(4) and (7) (action for wrongful death), 23b (action by spouse
for solatium). The apportionment provisions are s 20(3), 23b(2) & (3). Under the Compensation (Commonwealth Government Employees)
Act 1971 (Cth) apportionment would be the responsibility of the Commissioner under s 45(3) & (4).



man immediately prior to his death on a permanent and bona fide domestic basis, and wholly or mainly
dependent on him for economic support. No time qualification is specified for a de facto spouse.

299. Recognition of Traditional Marriage for the Purpose of Accident Compensation. The parties to a
traditional marriage should be able to claim compensation for death or injury independently of whether they
come within the definition of a de facto relationship. The House of Representatives Standing Committee on
Aboriginal Affairs in its report on The Effects of Asbestos Mining on the Baryulgil Community (1984)
recommended

that priority be given to legislation under the Commonwealth marriage power, according recognition to Aboriginal
marriages, at least for the purposes of actions for damages for lost support by surviving dependants in cases of death
caused by personal injury.114°

The arguments outlined in para 297 dealing with workers compensation apply here also. Where there is more
than one spouse (whether a traditional spouse or a Marriage Act spouse) eligible to receive compensation the
compensation should be apportioned between them at the discretion of the court or authority with
responsibility for paying the compensation.™°

300. Criminal Injuries Compensation. Only the Northern Territory specifically provides for the parties to a
traditional marriage in its Crimes Compensation Act (NT) s 4(2). Thus a traditionally married Aborigine
would only be able to claim a benefit under provisions for de facto relationships or general dependency
provisions in State law (where these apply).™* For similar reasons, traditional Aboriginal marriages should
be specifically recognized for the purposes of criminal injuries compensation.

301. Superannuation. Variations in superannuation schemes throughout Australia make it difficult to give a
definitive account of the position of spouses or de facto spouses,™ still less of the parties to Aboriginal
traditional marriages. In general terms the number of Aborigines who are traditionally married and
contributors to superannuation schemes is relatively small. But this position may change and the argument
for recognition in principle remains.'™>* A number of approaches are taken in both government and private
superannuation to surviving de facto spouses. Some schemes specifically provide for the surviving de facto
spouse of a contributor to make a claim. Other schemes give the administrator a discretion to make
payments. It is more common for benefits to be payable to a de facto widow than a de facto widower. Some
schemes allow apportionment where there are competing claims between a de facto spouse and a Marriage
Act spouse, although it is more usual for a Marriage Act spouse to be paid benefits to the exclusion of a de
facto spouse. Most superannuation schemes involve a contractual relationship for example, between an
employee and an employer or between an individual and an insurance company. Schemes which are
regulated by legislation'** require amendment, so that specific recognition may be given to traditional
marriages. The actuarial consequences of such an extension are likely to be minimal, so that there is no
reason not to apply the amendments to existing contributors to statutory superannuation schemes.**** With
private schemes traditional marriages should also be recognised, at least with respect to schemes established
in the future.

Entitlement to Social Security

302. Social Security Benefits. Social security benefits are of major importance to many Aboriginal families
and communities. But not all social security entitlements are equally adapted to Aboriginal patterns of life,
nor do the criteria for eligibility or the methods of payment always accord with Aboriginal perceptions or
needs. These problems exist quite apart from the administrative difficulties in the delivery of social services

1149  House of Representatives, Standing Committees on Aboriginal Affairs, Report. The Effects of Asbestos Mining on the Baryulgil Community,
AGPS, Canberra, 1984, 120.

1150  Similar considerations apply to repatriation: see Repatriation Act 1920 (Cth); Repatriation (Far East Strategic Reserve) Act 1956 (Cth);
Repatriation (Special Overseas Service) Act 1962 (Cth); Repatriation (Torres Strait Islanders) Act 1972 (Cth).

1151  For example Criminal Injuries Compensation Act 1967 (NSW); Criminal Injuries Compensation Act 1977 (SA); Criminal Injuries
Compensation Act 1982 (WA); Criminal Injuries Compensation Act 1983 (Vic) s 3.

1152  See NSWLRC 36, 91-2, 302 for a brief account.

1153  In the Northern Territory over 900 Aborigines are employed by the NT Public Service and contribute to the superannuation fund. JD
Gallacher, Office of Aboriginal Liaison (NT) Submission 339 (30 July 1982).

1154  eg the scheme for Commonwealth public servants: Superannuation Act 1976 (Cth) s 6 of which defines ‘spouse’ to include de facto spouse
in most cases.

1155  That is, with respect to entitlements accruing after the proposed legislation comes into force. cf para 269.



to remote communities. Frequent complaints were made during the Commission’s Public Hearings not only
about these administrative difficulties but also about the inappropriateness of some of the assumptions
behind the Social Security Act 1947 (Cth).'™*® These problems are not confined to the recognition of
traditional marriages. They exist in a variety of other contexts, for example, payments in respect of child care
in Aboriginal extended families."™" There is also evidence of conflict between individual social security
entitlements and the demands of Aboriginal communities, for example in cases of unemployment benefits or
supporting parents benefit."'*® These matters are not all within the Commission’s Terms of Reference. For
present purposes it is necessary to discuss the recognition of traditional marriage for the purposes of the
Social Security Act 1947 ( Cth), and related problems of implementation and administration.***®

303. Aboriginal Traditional Marriage under the Social Security Act 1947 (Cth). Under the Social Security
Act 1947 (Cth) marriage is relevant to entitlement to pensions or benefits in a variety of ways. For example,
the wife of an age or invalid pensioner living with her husband is entitled to a wife’s pension.’*®® The Act
now equates de facto relationships with marriage. For the purposes of wives’ pensions, a ‘wife’ includes a
‘female de facto spouse’, and a ‘de facto spouse’ is defined to mean:

a person who is living with another person of the opposite sex as the spouse of that other person on a bona fide
domestic basis although not legally married to that other person.*®*

Conversely, a wife not living with her husband is not (with certain exceptions not presently relevant) entitled
to a wife’s pension but may be entitled to a widow’s pension.**® In general the Act uses terms such as ‘wife’
and ‘widow’ not to describe legal or social categories, but in a special way, as a vehicle for the provision of
benefits. But there are still some situations in which the legal status of marriage may be relevant to
entitlement to benefits under the Act. These mostly relate to entitlement to widows’ pensions. For example, a
woman ‘whose marriage has been dissolved and who has not remarried’ is entitled to a widow’s pension
provided she otherwise qualifies: a former de facto wife is, it seems, not so entitled.***®* More importantly, a
wife whose husband dies (and who otherwise qualifies) is entitled to a widows’ pension irrespective of the
length of the marriage and irrespective of whether she was financially dependent on her husband, or was
living with him at the time of his death. In the case of an unmarried woman, all three extra factors are
material, since to be a ‘widow’ for this purpose a ‘dependent female’ must satisfy the definition (more
stringent than in respect of wives’ pensions) in s 59(1) of the Act:

‘dependent female’ means a woman who, for not less than 3 years immediately prior to the death of a man ... was
wholly or mainly maintained by him and, although not legally married to him. lived with him as his wife on a
permanent and bona fide domestic basis.****

In these cases, at least, a wife is in a better position than a de facto spouse for the purposes of entitlement to
widow’s pensions. For most other purposes of the Act it does not matter whether the claimant is legally
married or not. The lack of entitlement under the Act does not necessarily mean that no pension or benefit
will be payable. It is possible that the Department would, as a matter of discretion, allow the claim in such

1156 It was, for example, suggested that the qualifying age for an age pension be lowered in the case of Aborigines because of their lower life
expectancy: C Adams and W Neil, Transcript Nhulunbuy, (10 April 1981) 1271-3. See also S Wenman, Transcript Maningrida (8 April
1981) 1095-1101; E Bruen, Transcript Perth (20 March 1981) 274; C Adams, Transcript Nhulunbuy (10 April 1981) 1271-3; K Major,
Transcript Kowanyama (27 April 1981) 1835-6. The Department of Social Security itself acknowledges that assumptions behind the Act do
not fit with Aboriginal concepts: Director-General of Social Security (AJ Ayers) Submission 305 (19 June 1981). For general discussion of
this issue see Coombs, Brandl & Snowdon, esp 302-17.

1157  See para 387-91. Also G Gleave, Transcript Willowra (21 April 1981) 1564-5.

1158  Director-General of Social Security (AJ Ayers) Submission 305, (19 June 1981):

The Social Services Act clearly does not recognize the peculiar features of traditional Aboriginal laws and customs. For example, supporting
parents benefit conflicts with the tribal concepts of kinship support since it presupposes the situation of alone parent living without support.
The introduction of personalized income security payments such as unemployment benefit and supporting parents benefit into a communal
system based on kinship networks and sharing of resources could be seen as contributing to the breakdown of the social fabric of traditional
Aboriginal life.

cf also S Martin Jambajimba Transcript Willowra (21 April 1981) 1544; H Wilson, Transcript Peppimenarti (6 April 1981) 1025.

1159  The Department of Social Security has itself conducted a review of many of these questions: Aboriginal Access to Departmental Programs
and Services, Canberra, October 1983 (hereafter DSS Report). This was an internal Report, presented to and approved by the Minister.
Implementation of the recommendations in the Report is under consideration.

1160  Social Security Act 1947 (Cth) s 31 (hereafter SSA).

1161  SSA's 6(1) (inserted 1984). There is a similar definition of ‘husband’.

1162  SSA s 59, definitions of ‘deserted wife” and ‘widow’.

1163  SSA s 59, definition of widow, para(c). The term ‘wife’, with its extended meaning under s 6(1), is not used in para(c). s 6(1) contains a
definition of ‘married person’ which includes a de facto spouse, but no definition of ‘marriage’ or ‘dissolved’.

1164  The definition of ‘widow’ in s 59(1) is inclusive only and is not expressed to include the ‘ordinary’ case of the female survivor of a Marriage
Act marriage. As a result there is no term in s 59 for the extended definitions of ‘wife” etc in s 6(1) to act on.



cases. This would not necessarily be classified as a ‘special benefit’ under s 124 of the Act: it might simply
be treated as an exercise of discretion in respect of one of the other categories of pension or benefit.

304. Entitlement or Discretion? This kind of administrative flexibility is a feature of Departmental practice
in the case of Aboriginal claimants and communities. On one view it makes formal recognition of
entitlement (based for example, on being a wife or widow under Aboriginal customary laws) irrelevant.
There are several answers to this argument. First, the failure of the Act to recognise traditional marriage does
have important implications where there is more than one wife, and perhaps in some other cases also. By no
means all of these situations are overcome in practice by exercises of Departmental discretion. Secondly,
since discretion has to be exercised, various costs are incurred in terms of inconsistency and uncertainty
(with consequent correspondence and delay) which would not occur if the entitlement was clear and distinct.
Thirdly, it is not desirable to force Aboriginal claimants into the category of ‘special benefits’ through the
failure of the Act to recognise their traditional family laws and structures. Aborigines, like all other
Australians, are eligible to apply for pensions or benefits under the Act, and it is undesirable that payment of
pensions or benefits should be, in their case, specially dependent upon discretion through the failure of the
Act to accommodate their distinctive traditional ways of life. Welfare dependency is no less debilitating
through being a result of discretion rather than entitlement. These problems were referred to in the
Department’s submission to the Commission:

It is evident that the basic philosophy of the Australian income security program differs markedly to that which
influences traditional Aboriginal lifestyles ... Access to income security arid other program areas of the Department is
made difficult for Aboriginals because of the different cultural assumptions on which such programs are based. The
challenge for the Department is to ensure that it meets the needs of Aboriginals living a traditional lifestyle.**%

At present the Department’s policy is, in general, to treat traditional spouses as wives rather than ‘dependent
females’. Thus in the situations identified above, a traditional wife would be treated as qualifying for a
widows’ pension where a ‘dependent female’ might not qualify. As the Department stated in a letter
clarifying its policy with respect to traditional marriage:

The policy practice has been to accept [that] the first traditional marriage is the same as a legal marriage for social
security purposes.*'®®

305. Plural Wives. Although the Department’s present policy favours the recognition of monogamous
traditional marriages as such for the purposes of the Act, their policy in the case of polygynous marriages is
more complex.™™®" It was explained by the Department in the following terms:

The Social Services Act does not define what is a marriage. It is apparent that the Act is formulated on the basis that
by law and custom people have only one husband or one wife at any one time. Accordingly, it is silent on the
treatment of any situation where a person has more than one spouse at any time. In these circumstances, it has been
necessary to make policy decisions as to the treatment of Aboriginals who have engaged in tribal marriages according
to their custom. The policy practice has been to accept -

o the first tribal marriage is the same as a legal marriage for social security purposes:
o the Social Services Act envisages that a person will have only one wife.

The underlying assumption that a person has only one spouse at any time is reflected in other fundamental aspects of
the Act such as the application of the income test to a married couple. The Act requires, in the assessment of pension,
that in the general married situation the income of a husband or a wife shall be deemed to be half the total income of
both. In a similar vein in the assessment of unemployment or sickness benefit the requirement is that the income of a
person includes the income of that person’s spouse. Such procedures would obviously be inappropriate where a
marriage consists of more than two parties.*'%

1165  Director-General of Social Security (AJ Ayers) Submission 305 (19 June 1981) 3.

1166  Department of Social Security, Submission 333 (20 May 1982) Attachment. For other submissions on DSS policy see Minister for Social
Security (Hon FM Chaney) Submission 361 (15 November 1982); Department of Social Security (JT O’Connor & D Hall) Submission 340 (4
& 17 August 1982); Department of Social Security (PJ Marrs) Submission 341 (26 August 1982).

1167  The DSS Report (1983) recommended, among other things, recognition of traditional marriages for all benefit and pension purposes: para
3.10.1. It does not appear that this change to Departmental policy has yet been made, and certainly no amendments to the SSA have yet been
proposed.

1168  Department of Social Security, Submission 333 (20 May 1982), Attachment.



306. Application of the Act to Plural Relationships. No doubt the provisions dealing with computation of
income, to which the Department’s submission refers,**® were drafted on the assumption that there would be
only one ‘husband’ and ‘wife’ in any case (although they are by no means incapable of operating with plural
relationships). But the basic provisions entitling persons to wives’ or widows’ pensions are not necessarily
restricted to de facto monogamous relationships. Legislation which provides for the co-existence of a legal
wife and a de facto wife ( even if the legal wife is separated or ‘deserted’) cannot be said to be dealing with
monogamous relationships. For example, a wife, deserted by her husband (an age or invalid pensioner) for
another woman with whom the husband lives, is still the ‘wife of an age pensioner or an invalid pensioner’
within the meaning of s 31(1), but the de facto wife of the pensioner is also his ‘wife’. The pensioner thus
has two wives at one time. The reasons why one (the deserted wife) is not entitled to a wives’ pension is not
because the term ‘wife’ is singular, but because a wife living separately from her husband may not be paid a
wife’s pension (s 31(2)).""° If, three years later, without having obtained a divorce from his first wife or left
his de facto wife, the pensioner died leaving both wives aged at least fifty, both women ought, it seems, to be
regarded as widows for the purposes of widows’ pensions. Indeed this possibility seems to be clear from the
inclusive definition of ‘widow’ in 59(1). A widow, as defined in s 59(1), who meets the other criteria in s 60
is entitled to a widows’ pension. There is nothing in Part IV of the Act which indicates that only one person
at a time is entitled to a widow’s pension in respect of any one deceased husband. Indeed, the Department
does not itself contend that a person cannot have more than one ‘wife” under the Act. The point arises in the
context of disqualification from benefits, under the so-called ‘cohabitation principle’.**’* The Department
treats a second wife as ‘living with a man as his wife on a bona fide domestic basis’ for the purposes of
disqualification from widows’ or supporting parents benefit, but not as being or having been his wife for the
purpose of qualification for wives’ or widows’ pensions. The bas is of the Department’s position is not so
much the meaning of ‘wife’, as an appeal to an unexpressed inference from the Act, that ‘the legislature
would have envisaged that each man would have only one wife’. Given the ordinary legal meaning of ‘wife’
this may be so, although Australian law in other respects contemplates that a man may have more than one
wife.''’? But given the special definition of ‘wife’ in the Act it is by no means clear that the legislature
contemplated that there would be only one ‘wife’. And, whatever the legislature may have thought, it is
difficult to find a basis for this view in the words of the Act.

307. Critique of the Present Position. In the absence of authoritative interpretation of the relevant provisions
by the courts or the Administrative Appeals Tribunal, it is not clear that the Department’s policy in dealing
with polygynous traditional marriages would be sustained. However the question for the Commission is
whether it is desirable to recommend express recognition of traditional marriages (including polygynous
marriages) for the purposes of the Act. There are several reasons for doing so:

. Inconsistency. It is repugnant to treat a second traditional wife as living with her husband ‘as his wife’
so as to disqualify her from benefits under the Act, but as not doing so for the purpose of qualifying
her for benefits.

o Non-Recognition of Traditional Status. Even if the practical consequences of non-recognition as a wife
are avoided (as they often are) through payment of unemployment benefit or special benefit, the
Department is put in the position of saying to a second wife, in effect, that she is not her husband’s
wife.

o Arbitrariness in Selection of ‘First’ Wife. In order to apply its policy the Department treats the “first’
wife at the relevant time as the wife for benefit purposes. The ‘first’ wife is the one who has been
married the longest to the husband. Apart from occasional mistakes in administration (leading to
benefit being paid to the second wife, not the first'*’®) this is arbitrary. At the time when eligibility
comes to be determined, it may well be that the ‘second’ wife has come to be the focal wife in the

1169  The most important of these provisions (formerly s 29) is now SSA s 6(3) (inserted 1984).

1170  After six months, the wife, though not divorced, might become entitled to a widows’ pension (59(1)). The husband would then have, at the
same time, a ‘wife’ and a ‘widow’.

1171  Entitlement to a widows’ or supporting parents’ benefit is lost by a woman ‘who is living with a man as his wife on a bona fide domestic
basis although not legally married to him’: SSA s 59(1), 83AAA(1). See A Jordan, As His Wife. Social Security Law and Policy on De Facto
Marriage, DSS Research Paper 18, Canberra, 1981; MJ Mossman & R Sackville, ‘Cohabitation and Social Security Entitlement’, in Essays
on Law and Poverty: Bail and Social Security, AGPS, Canberra, 1977, 80.

1172 Family Law Act 1975 (Cth) s 6. In several respects (eg the provision for ‘deserted wives’) the SSA does not accord with developments in
family law in the Family Law Act 1975.

1173  eg L Fishpool, Transcript Willowra (21 April 1981) 1557.



household, with the first wife occupying a subsidiary role.**™ To treat the older wife as the “first’ or
only eligible one may conflict with Aboriginal perceptions of the marriage. On the other hand if the
husband chose to marry the second wife under the Marriage Act 1961 (Cth) she would, apparently,
supplant the ‘first’ wife for the purposes of the Act'*”® although in other respects the Act gives no
preference to Marriage Act wives over de facto wives.™"

o Denial of the Most Appropriate Status to Persons in Need. In general, the Department pursues the
policy of classifying a claimant in need in the most appropriate way (where several categories of
benefit are relevant). But in this context, this policy is not applied. If the argument for recognition of a
traditional wife as a ‘wife’ for this purpose is accepted, then to treat a second wife as eligible only for
special benefits or unemployment benefits is to deny her the most appropriate status under the Act.

308. The Aggregation of Payments. One objection to the recognition of polygynous marriages relates to the
possible aggregation of payments it might cause. The point was made by the Department in the following
way:

If tribal marriage were recognised for Social Security purposes it would mean that ... a man would receive at the same
time additional unemployment or sickness benefit for a number of wives eg a man with say three wives each of
whom had three children would be able to receive benefit of $312.20 a week ... In the situation referred to ... the
man’s income would be significantly in excess of present Average Weekly Earnings ... There might also be problems
in ensuring that the wives received the benefit of the payments made in respect of them. This could be overcome,
however, by making direct payments to the wives. Moreover, there would still remain a problem in that the total
benefit would, under the law as it now stands, be taxable income in the hands of the husband.*”’

There are several answers to this argument. In the first place, it should be provided that any payment made in
respect of a second or subsequent wife (or of children in her ‘custody and control’) should be made directly
to her and be regarded as her income. This is the position now in respect of wives’ and widows’ pensions
paid to ‘first wives’, and it should be extended to unemployment benefit. Actually the present position
involves perhaps a greater risk of aggregation to the disadvantage of dependants, since in the example given
by the Department, while the second and third wives would get nothing the husband would be regarded as
having custody of all nine children and would be paid accordingly."’® There can be real problems in
ensuring that the children receive the benefit of the payments made in respect of them. These problems
would be significantly reduced by paying benefit to the custodial wives. Secondly, while the ‘family unit’
would, in the Department’s example, receive an income in excess of the average weekly wage, the family in
question consists of thirteen persons, and the needs are correspondingly greater. But if aggregation of
payments in a particular family is thought to be a problem it can be dealt with under the Department’s
existing powers. Even when a claimant is entitled to benefit, the rate of benefit is that ‘in each case ...
determined by the Director-General as being reasonable and sufficient, having regard to all the circumstances
of the case’ up to the maximum rate for that benefit."*”® The Department could, under this power, determine
an appropriate rate having regard to family income and other circumstances.***° Thirdly, as the Department
itself concedes, in practice less appropriate benefits (unemployment benefit or special benefit) are currently
being paid to many second or additional wives:

There could be cost implications if tribal marriages were recognised for the purposes of the ... Act. However, these
could be offset in full or in part by expenditure on other benefits to which wives. after the first, at present qualify in

1174  As Dr D Bell pointed out: Submission 491 (16 September 1985) 5.

1175  Department of Social Security, Submission 333 (20 May 1982). The Department commented that ‘Marriage under the Marriage Act indicates
that Tribal Laws have been abandoned. Therefore [the] second (legal) wife would be entitled to wife’s pension’. It is not clear whether this
situation has arisen in practice.

1176  Inrespect of wives’ pensions, a de facto ‘dependent female’ of one month’s standing is preferred to a ‘deserted” wife of twenty years: SSA s
6(1), definition of ‘wife’, 31(1) & (2).

1177  Director-General of Social Security (AJ Ayers) Submission 305 (19 June 1981).

1178  If the children were children of a second wife’s earlier marriage, the husband woud not usually have ‘custody, care and control’ of them: s
112(5)(a). See para 387-90. Unless he was making ‘regular contributions towards [their] maintenance’ (s 112(5)(b)) he would not be entitled
to extra money in respect of the children. On that basis, no-one would be so entitled.

1179  SSA's 28(1), 32(1), 63, 83AAE.

1180  Apparently this power is rarely used. In the UK the practice with respect to non-contributory pension schemes is to pay a second wife in a
household ‘the difference between the scale rate for a married couple and that for a single householder': D Pearl, ‘social Security and the
Ethnic Minorities” (1973) 1 Soc Welfare L 24, 34. All Commonwealth pensions are non-contributory in this sense.



their own right eg unemployment benefit, sickness benefit etc. Overall cost implications may’ not therefore be
significant.**

Recognition of traditional marriage under the Act would also simplify its administration and avoid costs in
claims and correspondence.

309. Application of Section 6(3) of the Act. One final problem relates to the application of provisions such
as s 6(3) to plural marriages. Under s 6(3)(b) ‘the ... income of a married person shall be taken to be 50% of
the sum of the income of that person and of the person’s spouse’ for the purpose of determining the level of
benefits payable. The Department bases its argument about the inapplicability of the Act to plural marriages
on these ‘fundamental aspects’ of it. On the interpretation of the Act suggested, it is not clear why s 6(3)
should not be read simply as applying to the husband and each wife as between themselves, nor would it be
inequitable to read it in this way."'® The problem, if it is one, could be dealt with under the Department’s
existing powers,''®® or a power to deal with the consequences of payments to multiple wives by regulation
could be conferred, along the lines suggested by the English Law Commission in its Report on Polygamous
Marriages.'*® Although it may not be strictly necessary, the Commission recommends that such a
regulation-making power be conferred.

310. Conclusion. For these reasons, traditional marriages should be recognised as marriage for all the
purposes of the Social Security Act 1947 (Cth).**® This recognition should extend both to “first’ marriages.
in accordance with the Department’s present policy, and to polygynous marriages where these exist. It is
necessary to put this recommendation into perspective. A small minority of traditional marriages are actually
polygynous. No exact figures are available. but the evidence suggests that about 10% of traditional marriages
in the Northern Territory, involve more than one wife,™® and that this number may be gradually declining.
Elsewhere in Australia the proportion is even less. On the other hand, the practice is a reflection of
Aboriginal customary laws, and it is not so uncommon or infrequent that it is unnecessary to deal with it. The
Social Security Act 1947 (Cth) should be amended by the insertion of a provision that the term ‘wife’
includes an Aboriginal woman whose relationship with an Aboriginal man is regarded as a marriage
according to the customary laws of the group to which she or they belong. One consequence of this
recommendation is that traditional marriage will disqualify a traditional wife from the receipt of supporting
parents’ benefit or widow s’ pension (in respect of a previous marriage). This is consistent with the Act as
presently’ administered. Where a new marriage relationship has been formed eligibility to pension or benefit
is to be determined by reference to that relationship. not an earlier one.

311. Some Problems of Administration. Finally, brief reference should be made to some related problems of
administration of the Act in the context of traditional marriage.

. Separate Payments. During the Commission’s Public Hearings, the comment was quite frequently
made that, when unemployment benefit was paid to the husband at the married rate, it was often
regarded as ‘his’ money, and the wife was expected to subsist (and often care for children) on ‘her’
money, child endowment.™® This seems, at least in part, a result of the perceived separateness of
husband and wife in traditional society. It is certainly more consistent with this tradition, as well as
more effective in terms of delivering support to those in need, to provide for separate payment of
pensions or benefits to husband and wife. Something has already been done in this direction by the
Department: for example, split cheques can now be paid by computer in some States and in the
Northern Territory, rather than having to be processed manually. Steps should be taken to allow for

1181  Department of Social Security (AJ Ayers) Submission 305 (19 June 1981).

1182  The definition of ‘de facto spouse’ under s 6(1) refers to a ‘person of the opposite sex’. Accordingly these would be no question of
aggregating income of, say, two wives under s 6(3).

1183  See para 308.

1184 UK, Law Commission No 42, Report on Polygamous Marriages, London, 1971, 41-4, recommending that polygamously married claimants
‘should qualify for the benefit except where regulations otherwise provide’.

1185  Asrecommended by the DSS Report (1983) para 3.10.1.

1186  According to the Department of Aboriginal Affairs’ Aboriginal Population Records, there are approximately 4,889 ‘tribal unions’ in the
Northern Territory: LG Wilson, Submission 321 (15/27 March 1982). Of these, approximately 665 marriages were polygynous; 525 with two
wives, 102 with three, 25 with four, and 13 with five or more. See also para 227-8.

1187  C Adams, Transcript Nhulunbuy (10 April 1981) 1271-2; ALRC Field Trip No 7 Central Australia, October 1982, 10, 21, 32, 36; Dr Lane &
Ms McCann, Transcript Alice Springs (11 October 1982) 2992. cf D Bell & P Ditton, Law: The Old and the New. Aboriginal Women in
Central Australia Speak Out, 2nd edn, Aboriginal History, Canberra, 1984, 94-6.



separate payments of benefit to husband and wife as of right. In the case of traditionally married
claimants. the presumption should be in favour of separate payments in all cases.***®

o Payments to Spouses on Account of Children. Similarly, payments to spouses on account of children
should, where split cheques are paid, be paid as nearly as possible to the person with actual care and
control of the children, rather than automatically being aggregated in the name of the husband.**®

o Information and Liaison. The identification of traditional marriages for benefit purposes adds to the
problem which presently exists of delivery of social security benefits to Aboriginal communities.
Because of the Department of Social Security’s present policy on traditional marriages this function of
identification is already being carried out in the Northern Territory much of this investigative and
liaison work is carried out by the Aboriginal Liaison Unit within the Department, with Aboriginal field
officers travelling regularly to communities. The Liaison Unit is a significant factor in assisting the
Department’s work with Aboriginal communities, and should be supported and developed
accordingly. There is also room for the appointment. especially in remote communities, of part-time
agents who can assist claimants in filling out forms, providing evidence for their claims, etc. Such
agents could help in explaining the social welfare system and in providing help and education to
beneficiaries in handling their money, a matter for which there is both the need and the demand. A
pilot scheme along these lines has been conducted in Queensland. The Department is also working on
simplifying its claim forms and other forms, something which is a prerequisite for more effective
community education in the social welfare system."%

312. Relationship between Maintenance and Social Security. The conclusion that traditional marriage
should be recognised for the purpose of the Social Security Act 1947 (Cth) might be thought to rest uneasily
alongside the conclusion in para 278 and 290 that traditional marriage not be recognised for the purposes of
maintenance or property distribution. However, as pointed out in para 289, there is no basis in Aboriginal
customary laws or traditions for imposing maintenance obligations on the termination of a relationship, and
no good reason to single out traditional marriage for this purpose.™™* There is thus no justification for
seeking to deprive traditional spouses of social security payments''*? because of what are legally (and
practically) unenforceable claims to maintenance.

Spousal Compellability in the Law of Evidence

313. The Present Law. At common law a spouse of an accused person was, with certain exceptions (eg
crimes of violence against the spouse) incompetent to give evidence for or against the accused, and was in
any event not compellable as a witness even when competent.™® This position has been changed by
legislation in various respects throughout Australia, though the law is far from uniform.**** In general,
spouses are competent witnesses both for the defence and the prosecution, but are not compellable for the
prosecution except in respect of a limited range of offences. For example in New South Wales, the Crimes
Act 1900 s 407AA™® makes a married person a compellable witness for the prosecution where the spouse is
charged with an offence involving domestic violence. A compellable witness may, however, apply to the
court to be excused from giving evidence. In Victoria a spouse is generally compellable against an accused,
subject to a discretion given to the court to exempt the spouse. The factors to be taken into account in
exercising this discretion are spelt out: they include the nature of the relationship, the likely effect on it of

1188  The DSS Report (1983) para 3.16.1, recommended that the Department should:
. inform Aboriginal clients of the option of using split payment arrangements
« amend existing claim forms to enable applications for split payment to be made at the time of lodgement
«  examine the feasibility of having the split payment method applied to benefit categories other than unemployment benefit
»  evaluate the effectiveness of making payments using the split payments and warrantee scheme methods.
See also para 308.

1189  See further para 387-91.

1190  See DSS Report (1983) ch 7. Cultural factors have also figured in the administration of the Act in other ways: eg the ‘isolation’ test for
eligibility for backdated payments under SSA s 102(1)(a): see Re Corbett (1984) ASSC 92-019; Johns v Director-General of Social Security
(1985) ASSC 92-054.

1191  For the recognition of de facto relationships generally for this purpose see para 282, 288.

1192  Pursuant to SSA s 62. See para 285.

1193  cf Hoskyn v Commissioner of Police for the Metropolis [1978] 2 All ER 136 (HL). A witness who is not ‘competent’ may not give evidence
at all. A witness who is competent but not compellable may give evidence, but cannot be required to do so without his or her consent.

1194  See JA Gobbo, D Byrne, JD Heydon (ed) Cross on Evidence, 2nd Australian edn, 1979, 162-4, 169-77.

1195  Asamended by Crimes (Domestic Violence) Amendment Act 1982 (NSW).



compelling the spouse to testify and the importance of the facts in issue.™® It has generally been held by
Australian courts that an Aboriginal woman remains, a competent and compellable witness even though she
might ‘say that, by the laws of the aborigines, she is the prisoner’s wife’.**” There is at present no statutory
provision in Australia dealing with traditional marriages for this purpose.™® Traditionally married
Aborigines are thus compellable witnesses against each other unless they can rely on relevant legislation
covering de facto relationships.

314. Reform of the General Law. The retention of inter-spousal non-compellability in the law of evidence
has been extensively investigated by law reform agencies in Australia, including this Commission.***°
Though there has been no unanimity on any specific proposal, there is no support for the abolition of the
privilege altogether. The extension of non-compellability to persons in marriage-like relationships has
however tended to be treated very cautiously. The Mitchell Committee in South Australia, after referring to
the evidence that few Aborigines benefit from the rule because of their informal domestic relationships,
rejected its extension to de facto relationships on the ground that it is not desirable to extend the situations in
which the prosecution of persons accused of crime may be impeded because witnesses cannot be compelled
to give evidence’.*?*® The Committee did not specifically consider the problems of traditional marriages. The
New South Wales Law Reform Commission Report on De Facto Relationships declined to make a firm
recommendation in this regard, preferring to wait on this Commission’s Evidence Report.”*™ In its Interim
Report, this Commission proposed a discretion similar to that in Victoria, to exclude a spouse (including a de
facto spouse) from giving evidence. The question of recognizing traditional marriage for this purpose was
left to the present Report.'?%

315. Recognition of Traditional Marriage for this Purpose. The strength of the law enforcement argument
which prevailed with the Mitchell Committee depends to a degree on the specific proposal. The enforcement
of the law is certainly a consideration in exercising any discretion to excuse a spouse from testifying. If the
rule is merely an anomaly, defining it as narrowly as possible, for example, so as to exclude traditionally
married persons, might be justified. But it cannot be said that inter-spousal non-compellability is a mere
anomaly. It is a concession to the social, emotional and economic stability of marriage, which in some form
or other is very likely to survive. Failure to extend the rule to traditional spouses gives the impression that
the law cares only about the stability of Marriage Act marriage, de spite the continuing importance of
traditional marriage in many Aboriginal communities. As Justice Muirhead pointed out in a case in 1978, the
public policy applicable to the non-compellability of a spouse in a legally recognized marriage applies
equally to a traditional marriage."®® It is undesirable that Aboriginal traditional marriages should continue
not to benefit from the rule."® Traditionally married persons should be compellable to give evidence for and
against each other in criminal cases only to the same extent as persons married under the general law."**

1196  Crimes Act 1958 (Vic) s 400.

1197 R v Cobby (1883) 4 LR (NSW) 355, 356 (Windeyer J); R v Neddy Monkey (1861) 1 W and W (L) 40; cf MC Kriewaldt, ‘The Application of
the Criminal Law to the Aborigines of the Northern Territory of Australia’ (1960) 5 UWAL Rev 1, 20. For a recent example of a traditional
spouse compelled against her will (and without any result) to give evidence against her husband see Police v Campbell, unreported, NT
Court of Summary Jurisdiction, Mr J Murphy SM (8 June 1982), discussed at para 625.

1198  There was a statutory modification to this rule in Queensland from 1965 to 1979, but it was limited to the non-compellability of female
Aborigines. Aborigines’ and Torres Strait Islanders’ Affairs Act 1965 (QId) s 41; Aborigines Act 1971 (Qld) s 48. See para 239. cf
Aboriginals Ordinance (No 2) 1937 (NT) extending the privilege of non-compellability to ‘any Aboriginal living as consort husband or wife
of any aboriginal charged with a summary or indictable offence’. This provision was repealed in 1953: Welfare Ordinance 1953 (NT) s 4.

1199 NSWLRC 36, 298-9; ALRC 26, Evidence (Interim) AGPS, Canberra, 1985, vol 1, para 196-7, 251-6, 529; vol 2, App C, para 9.

1200  SA Criminal Law and Penal Methods Reform Committee, Third Report (1975) para 11.5.

1201  NSWLRC 36, para 16.9.

1202 ALRC 26, vol 1 para 531, 536.

1203  Unreported decision, 1978, referred to by G Neate, Dying Declarations and Customary Marriages of Australian Aborigines and Rules of
Criminal Evidence, ANU, LLB Honours dissertation, 1979, 118-9. A similar view was expressed by Mr J Murphy SM in Police v Campbell
(n 126).

1204  cf Justice RA Blackburn, Submission 320 (5 January 1982) supporting the extension of inter-spousal non-compellability to traditional
marriage (but not to de facto relationships generally).

1205  There being no problem of competition between spouses, the privilege should extend to each traditional wife with respect to her husband. No
proposal is made to create a new non-compellability rule for traditional wives as between themselves, or for other relationships where there
may be constraints under Aboriginal customary laws about one person giving evidence against another. Dr D Bell pointed out that the
emphasis given to spousal compellability and marital communications reflects a certain view of marriage which may not be shared in
Aboriginal communities: ‘it may be more important not to compel a mother-in-law to give evidence about her son-in-law’. Submission 491
(16 September 1985) 4-5. But to create general and indeterminate categories of non-compellable persons would constitute too great a
derogation from the general principle of compellability. Some protection may be given in such cases by the rule about confidential
communications under Aboriginal customary laws, proposed in ch 25. See para 656-661.



316. Marital Communications. A related problem is the extension of the evidentiary privilege relating to
marital communications to traditional married persons. This privilege does not exist at common law™® or
under the Family Law Act 1975 (Cth),"® but is a statutory creation of varying ambit throughout
Australia.®® There is no evidence as to the impact of non-recognition of the privilege on traditional
marriage, but it would be artificial to distinguish it from inter-spousal non-compellability, as an evidentiary
rule protecting similar interests and values. The privilege relating to marital communications should extend
equally to traditionally married persons.

The Criminal Law

317. Bigamy. Issues of the recognition of traditional marriage in relation to the criminal law arise in a
number of ways. The first is the question of bigamy. Sub-section 94(1) of the Marriage Act 1961 (Cth)
prohibits persons from going through a ‘form or ceremony of marriage’ being already married. Sub-section
91(4) prohibits persons from going through a ‘form or ceremony of marriage’ to a person who is already
married. The ‘form or ceremony of marriage’ to which s 94 refers is a form or ceremony of marriage under
the Act, so that a traditional Aboriginal marriage would not infringe the prohibition. In any event the term
‘married’ in the Act refers to marriage under Australian law: either marriage under the Act itself, or a foreign
marriage recognised in Australia as a valid marriage. The Commission is not proposing recognition of
traditional marriage in this way. There is no attempt in Australian legislation to outlaw plural relationships
which are not ‘marriage’ in either of these senses.?® It has not been suggested to the Commission that the
offence of bigamy be extended to polygynous Aboriginal marriages, and there is no case for doing so. The
retention of polygyny in Aboriginal communities may be an issue, but it is not one to be resolved by the
imposition of criminal sanctions (particularly as such sanctions do not apply to informal plural relationships
in the general community).

318. Rape. At common law a husband could not be convicted of raping his wife. Marriage was taken to be a
perpetual consent to sexual intercourse. Excessive force could (though it rarely did) lead to a charge of
assault, but rape itself was excluded. The rule is an anachronism which is out of line with modern views of
marriage. It has been modified by case-law, and modified or abolished by statute in some jurisdictions.*?*° It
would not be right to extend the rule to Aboriginal traditional marriages. It does not, it seems, reflect any
similar rule of Aboriginal customary laws. In Aboriginal communities, violence by a husband against his
wife could lead to the intervention of the wife’s family to protect her, and to recrimination and conflict with
the husband. However, there is evidence of the break-down of some of these traditional restraints in
Aboriginal communities, with the consequence that violence against family members is now relatively
common.*! The degree of legal protection to Aboriginal women against personal violence should not be
diminished, whatever the difficulties of policing in isolated communities, or indeed in the context of
domestic disputes generally.”®? The rule that a husband cannot be convicted of raping his wife should not
apply to traditional Aboriginal marriages.

319. Unlawful Carnal Knowledge. In each State and Territory it is an offence to have sexual intercourse
(‘unlawful carnal knowledge’) with a girl who is ‘underage’ (in most jurisdictions, 16 years of age), even
with her consent. With certain minor exceptions, it does not matter that the defendant did not know that the

1206  Rumping v DPP [1964] AC 814.

1207  Family Law Act 1975 (Cth) s 100(2).

1208  See Cross, 271-3: ALRC 26, vol 1 para 462, 895-8.

1209  cf R v Bear’s Shin Bone (1899) 3 Terr 329, where the bigamy offence apparently extended to all forms of plural cohabitation.

1210  Vic: Crimes Act 1958, s 45, s 62(2) (and see Crimes (Amendment) Bill 1985 s 10 which would abolish the rule); SA: Criminal Law
Consolidation Act 1935, s 48; NSW: Crimes Act 1900, s 61A. The Criminal Code (NT) s 5 removes the operation of the common law so that
a husband may be charged with sexual offences within the Criminal Code. For discussion of the general issue see SA, Criminal Law and
Penal Methods Reform Committee, Special Report: Rape and Other Sexual Offences, Adelaide, 1976, 13-15; JA Scutt, ‘Consent in Rape:
The Problem of the Marriage Contract’ (1979) 3 Monash UL Rev 255; D O'Connor, ‘Rape Law Reform — The Australian Experience’
(1977) 1 Crim L Rev 305; P Matthews, ‘Marital Rape’ (1980) 10 Family L 221; IG Cunliffe, ‘Consent and Sexual Offences Law Reform in
New South Wales’ (1984) 8 Crim LJ 271. cf R v McMinn (1981) 38 ALR 565, 567 (Starke ACJ), 571 (Crockett J).

1211 Asstudy by criminologist Dr Paul Wilson presented in evidence in R v Alwyn Peter, unreported, Qld Supreme Court, Sept 1981 showed that,
of 82 cases of violent crime on Queensland Aboriginal reserves in recent years, only 2 involved a stranger or outsider. In 55% of cases the
offender and victims were married or cohabiting. See P Wilson, Black Death White Hands, George Allen & Unwin, Sydney, 1982, 10-21.
See also para 394, 398-400, 497-8.

1212 cf para 249-53, 321.



girl was underage.'®® At present, therefore, what Aborigines would regard as marital intercourse between a
traditional husband and wife is, in the case of girls less than the age of consent, a criminal offence. In
practice, prosecutions for the offence are rare even outside situations of socially recognised ‘marriage’. In
Aboriginal communities, prosecutions are even rarer. The Commission is not aware of any recorded cases in
which a traditional husband has been convicted for the offence in respect of consensual intercourse with his
underage traditional wife.**** An exception to the unlawful carnal knowledge rule is the case of intercourse
within a marriage that the law recognises. Generally a girl cannot marry under the Marriage Act 1961 (Cth)
unless she is 16 years old, but a 14 year old girl can marry if she obtains judicial consent to do so.**®
Intercourse with a 14 year old wife would not be ‘unlawful’ for the purposes of the offence.’*® In Aljahi
Mohamed v Knott,***" a Nigerian Muslim aged 26 married a girl aged 13 in Nigeria. The couple came to
England and cohabited there until the girl was taken into custody on the grounds that she was ‘exposed to
moral danger’ under the Children and Young Persons Act 1963 (UK). The Divisional Court ordered that she
be released. Since the marriage, valid by Nigerian law, was recognised in England. it could not be said that
the girl was exposed to moral danger merely because she lived with her husband. Similarly, marital
intercourse could not, between persons recognised in England as husband and wife, be ‘unlawful sexual
intercourse’ under s 6(1) or 19(1) of the Sexual Offences Act 1956 (UK)."**®* However the question arises
whether some minimum age should be set to the recognition of foreign marriages for this purpose.'?*® Recent
amendments to the Marriage Act 1961 (Cth) designed to implement a Hague Convention on recognition of
foreign marriages do not extend recognition under the Convention rules to a foreign marriage while the
husband and wife are, respectively, under the ages of 16 and 14.**° As a result a situation arising in Australia
such as that in Aljahi Mohamed v Knott would now result in the husband’s conviction.

320. The Commission’s View. The question of marriageable age for the purposes of recognition of
Aboriginal traditional marriages was discussed in chapter 13."**! The approach taken by a majority of the
Commission is that functional recognition does not justify or require imposing a minimum age, since the
effect is to deprive the parties to the marriage of the protection which is the point of recognition. The context
here is slightly different, since the point of unlawful carnal knowledge laws is to protect young girls from
exploitation. There is a movement to defer marriage among those groups where marriage traditionally
occurred at an early age.*””* With one qualification, a majority of the Commission agrees with the position
taken in the Criminal Code (NT), which recognises traditional marriages for this purpose without specifying
an age limit.***® However recognition should only be extended to traditional marriage for the purpose of the
defence in the case of sexual intercourse which takes place with the consent of both parties: the defendant
should accordingly be required to prove, on the balance of probabilities, that the relationship with the girl in
question was a traditional marriage and that he honestly believed that she consented to the act.*?**

321. Domestic Violence. Reference has already been made to the problems of domestic violence in
Aboriginal communities.’?® These problems are not confined to persons who are ‘married’ either under the
Marriage Act 1961 (Cth) or under Aboriginal customary laws. Indeed some of the traditional restraints on
violence against a spouse are likely to be absent in a de facto or casual relationship compared with a

1213 Crimes Act 1900 (as it applies in the ACT) s 67-75; Crimes Act 1900 (NSW) s 67-75; Criminal Code (QId) s 212-6; Criminal Law
Consolidation Act 1935 (SA) s 49, 50-55 (17 years); Criminal Code (Tas) s 124, 128, 129 (18 years); Crimes Act 1958.(Vic) s 46-50;
Criminal Code (WA) s 183-7; Criminal Code (NT) s 129.

1214  However H Parker comments that police and missionaries did use the threat of prosecution against traditional husbands in earlier years:
Transcript Strelley (23 March 1981) 315; and see D Bell, Submission 491 (16 September 1985). A case pending in the NT Supreme Court
involves charges against a Lajamamu man of abduction and unlawful carnal knowledge of a girl said to be a promised wife: P Ditton,
Submission 465 (1 January 1985) 2.

1215  Marriage Act 1961 (Cth) s 11, 12(1).

1216  cf Criminal Law Consolidation Act 1935 (SA) s 49(8); Criminal Code (NT) s 126.

1217 [1969] 1 QB 1 (Div Ct).

1218  id, 16-17 citing R v Chapman [1959] 1 QB 100. cf also NM Advocate v Watson (1885) 13 SC(J)6. See IGF Karsten, ‘Child Marriages’ (1969)
32 Mod L Rev 212; FO Shyllon, ‘Immigration and the Criminal Courts’ (1971) 34 Mod L Rev 135, 136-8; A Samuels, ‘Legal Recognition
and Protection of Minority Customs in a Plural Society in England’ (1981) 10 Anglo-Am L Rev 241, 251.
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1220  Marriage Act 1961 (Cth) s 88C(3), inserted by Marriage Amendment Act 1985 (Cth).

1221  See para 261.

1222  See para 226-8, 261. There is some doubt about the age at which marital cohabitation begins in traditional communities. It has been
suggested that the age has dropped recently with a drop in the age of puberty: D Bell, Daughters of the Dreaming, McPhee Gribble,
Melbourne, 1983) 151; and see Bell and Ditton (1984) 93.

1223  Criminal Code (NT) s 1 (definition of ‘husband” and ‘wife”) 126 (definition of ‘unlawful”) 129.

1224 For the reasons stated in para 261, Professor Crawford dissents on this point. A minimum age for recognition equivalent to the lowest age at
which persons of the particular sex may marry with consent (currently 16 for boys, 14 for girls) should apply here as elsewhere.

1225  See para 318 n 140.



traditional marriage. Providing protection to spouses, or de facto spouses, against domestic violence requires
measures of various kinds, including but not limited to more effective legal remedies. Questions of policing
in such cases, and of access to telephones in order to call police, are of great importance.’*”® In some
communities**” women’s resource centres have been established to provide communal support for women
who are faced with domestic violence and other problems. Proposals have also been made for shelters to be
set aside as agreed areas where victims or potential victims of domestic violence can go. So far as legal
remedies are concerned, the tendency in more recent legislation, especially legislation providing for
injunctions or orders against apprehended domestic violence or harassment. has been to apply it to all
relationships irrespective of their legal status.*??® Greater reliance is thus placed on State and Territory
legislation to deal with domestic violence than the more limited Commonwealth legislation. For
constitutional reasons the Family Court’s injunctive jurisdiction, which is at present also exercised by State
and Territory magistrates, under the Family Law Act 1975 (Cth) s 114(1) and 114AA, only applies to
Marriage Act marriages. But the Act makes it clear that equivalent State and Territory remedies are not
excluded, and it prevents persons who have made applications under such legislation from making
subsequent applications to the Family Court in respect of the same matter."?® There are weaknesses in the
Family Law Act in this area, the principal ones being the procedures required to be followed to get relief and
the difficulties of enforcing any orders made."° It is unusual for a person to seek to use the injunctive
powers under the Family Law Act unless principal relief (ie a divorce) is also sought. The fact that domestic
violence has occurred does not necessarily mean that a relationship has come to an end. A further difficulty
that has become apparent is the reluctance of State police officers to become involved in matters which are
regarded as within the domain of the Family Court.** The question is whether traditional marriages should
be recognised as marriage for the purposes of the Family Court’s injunctive jurisdiction under s 114 and
114AA of the Act. A significant practical problem is that those persons who would be eligible to seek relief
if traditional marriages were so recognised, live in remote areas where access to the Family Court or a
magistrate exercising jurisdiction under the Family Law Act would be difficult. Orders may be needed at
short notice, and the practical consequence might be that no applications are made. More fundamentally,
however for the reasons given in para 323, the Commission does not recommend extending Family Court
concurrent jurisdiction to traditional marriages. These reasons apply equally here.?*? Difficulties may arise if
an Aboriginal spouse has to first prove traditional marriage in order to establish the court’s jurisdiction to
order relief, particularly since the application is likely to be made ex parte in circumstances of urgency.
Given the trend for greater reliance to be placed on State and Territory legislation to cover domestic
violence, and the weaknesses in the Family Law Act, it is preferable not to extend the Family Court’s
jurisdiction to cover traditional Aboriginal marriages. For these reasons no specific recommendation for the
recognition of traditional marriages for the purposes of domestic violence legislation is made. In reaching
this conclusion, the Commission acknowledges and supports the need for reform of domestic violence
legislation, particularly in Queensland and the Northern Territory, along the lines recommended for the
Australian Capital Territory in its Report on Domestic Violence.'?**

Other Related Issues

322. Taxation. The Income Tax Assessment Act 1936 (Cth) is a complex piece of legislation, and many of
the difficulties of interpretation and application discussed in relation to the Social Security Act 1947 (Cth)
are also relevant to the taxation legislation. The quest ion which arose with the Social Security Act also
arises with the Income Tax Act: is it necessary or appropriate to recognise traditional marriages for the
purposes of the Act? Marital status can have important consequences in the Income Tax Act. In particular the
tax liability of a taxpayer is affected by whether he is able to claim any of the personal rebates (eg spouse,
housekeeper, dependant, sole parent, concessional expenditure) provided for in the Act. Until recently, the
term ‘spouse’ was not defined for the purposes of such rebates, and it was held not to include a de facto
husband or wife,**** However from 1984/85 the term ‘spouse’ includes a de facto spouse (of the opposite

1226  See para 252-3, 844-8.

1227  egat Yirrkala.Family Law Act 1975 (Cth) s 114AB.
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1232 See also para 382.
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1234  Case P24 (1982) ATC 105. However a housekeeper rebate could be claimed for a de facto spouse with care of a child.



sex) for the purposes of the dependant rebate. There is also now a special rebate entitlement for a taxpayer
who contributes to the maintenance of more than one ‘spouse’.®®* This would include for example a
taxpayer who maintained a legal spouse and a de facto spouse, two de facto spouses or two legal spouses in
the case of a foreign polygamous marriage recognised in Australia. It would thus include a polygamous
traditional Aboriginal marriage, where the parties were able to be classified as de facto spouses under these
new provisions. In the case of more than one spouse the general rule is that only one dependant spouse rebate
is available, but the Commissioner has a discretion to allow a higher rebate if there are special circumstances.
A rebate will generally not be available where the income of one spouse is high enough to completely
extinguish the rebate, although again a rebate, up to the maximum for one spouse, may be allowed by the
Commissioner. The Commission recommends that specific recognition should be given in the Income Tax
Assessment Act 1936 (Cth) to traditional marriages.***® Such an amendment would not mean that additional
dependant rebates would be available to Aborigines, as the new provisions summarized here would apply.
But Aboriginal spouses would be regarded as legal spouses rather than de facto spouses for the purposes of
the Act.

323. Jurisdiction of Courts. A number of submissions to the Commission suggested that the Family Court of
Australia be given jurisdiction over traditional marriages.®®’ The Commission does not, with one exception,
recommend the recognition of traditional marriage in any of the areas (divorce, maintenance and property
distribution pending or upon divorce, domestic violence) in which the Family Court presently has
jurisdiction. The exception is the custody of children who would, under the recommendation on the status of
children,*®® become legitimate and therefore, in a sense, children of a marriage. The question of custody
jurisdiction with respect to such children is complicated by the divisions which presently exist between the
different Australian custody jurisdictions. These will be discussed in more detail in Chapter 16, where
recommendations on this question are made.'*® In other respects, recommendations in this Chapter support
the recognition of traditional marriage in areas (eg adoption, worker’s compensation) where there are already
established courts or tribunals with exclusive jurisdiction, or in areas (eg status of children, inter-spousal
non-compellability) where the matter can arise generally in any court. No specific recommendations as to
jurisdiction are called for in these areas.

324. Other Implications of Marriage. Although the issues in this Chapter are the most important ones in
which marriage has legal consequences or implications, and the only ones in which there is any evidence
before the Commission suggesting a need for reform, they by no means exhaust the range of references to
marriage in the statutes of the Commonwealth, the States and Territories. Many of these references have
incidental legal consequences if the marriage is recognized as valid. It would be a difficult task to locate each
of these references in Australian laws. The New South Wales Anti-Discrimination Board in a Report in 1978
listed no fewer than 44 New South Wales Acts which, in its view, discriminated on grounds of marital
status.®*® It is likely that a similar list could be compiled for each of the remaining Australian
jurisdictions.**** On balance the Commission does not believe that traditional marriages should be
recognized for all of these diverse purposes, purposes which in most cases would be likely to be perceived by
traditional Aborigines as irrelevant, and some at least of which will conflict with Aboriginal perceptions and
traditions of marriage. An alternative would be to allow the Governor General by regulation to specify
additional laws or classes of laws to the list of laws in the proposed legislation for which traditional marriage
is to be recognised. But this would be in effect a delegated power to vary the operation of State or Territory
legislation. In the absence of any clear indication of need, it may be difficult to justify an extensive power of
this kind. If problems arise with non-recognition of traditional marriages in any of these miscellaneous areas,
the legislation in question can be amended, or a new class of matters can be added to the proposed provision
for recognition of traditional marriages by amendment. New laws should also be kept under review to ensure
that traditional marriages are considered for separate recognition (alongside Marriage Act marriages and de

1235  Income Tax Assessment Act 1936 (Cth) s 159H(3), s 159J (5A).

1236  The Hon C Holding, Minister for Aboriginal Affairs, stated that the recognition of traditional marriages for the purposes of dependent spouse
rebates required attention: Australian Law Reform Commission — Australian Institute of Aboriginal Studies, Report of a Working Seminar
on the Aboriginal Customary Law Reference. Sydney, 1983, 3.

1237  Family Law Council (Justice Fogarty) Submission 285 (28 November 1983) suggested concurrent jurisdiction.

1238  See para 271.

1239  See para 377-82.

1240  Anti-Discrimination Board, Report on Discrimination in Legislation, Government Printer, Sydney, 1978.

1241  There are, for example, over 900 references to the terms ‘marriage’, ‘spouse’, ‘husband’ and ‘wife’ in the Acts of the Commonwealth
Parliament.



facto relationships) where this is appropriate. For these reasons, no ‘residual’ recognition provision is
recommended.

325. The Form of Legislation recognising Traditional Marriage. In this chapter, the Commission
recommends the recognition of traditional marriages for a variety of purposes. In the case of certain
Commonwealth Acts covering a specified field where consequential difficulties arise (specifically the Social
Security Act 1947 (Cth), and the Income Tax Assessment Act 1936 (Cth)) this should be done by specific
amendment to those Acts. In the case of recognition for purposes of the common law or other legislation, if
such recognition is to be conferred by federal law,'?*? then separate provision needs to be made. This should
take the form of a clause describing those laws in generic terms, and conferring equivalent rights, powers,
duties or immunities on persons traditionally married as those laws confer on persons married under the
general law. Consequential provisions need to be made for the exercise of powers etc by other persons with
respect to traditional spouses under those laws, and for the apportionment of benefits between plural spouses.
A definition of ‘tradition al marriage’, and the related evidentiary provisions discussed in Chapter 13,'%%
should also be added. Other legislation recognizing traditional marriage can then incorporate by reference
that definition, avoiding inconsistent or overlapping definitions in different Acts.

1242 Asto which see Chapter 38.
1243  See para 258-69.



15. The Protection and Distribution of Property

326. Scope of this Chapter. The previous chapter discussed the issue of property distribution in the context
of Aboriginal traditional marriage and considered whether it was desirable for the law to be changed to take
account of traditional marriages for those purposes.*** In the areas affecting property distribution it focussed
on the recognition of the marriage for the purposes of family provision (testator’s family maintenance) and
intestacy. This chapter is concerned with the transfer of property and the problems which may occur if
Aboriginal traditions for transfer and distribution do not accord with the legal requirements.

Distribution of Property between Living Persons'*®

327. Differing Attitudes to Property. Traditional Aboriginal societies were not materialistic. Although land
and what might be described as ‘intellectual property’ were of great significance, those material possessions
unrelated to ceremonial activities were not:

The range of directly useful material objects is not large ... Basically for women there is the digging stick. For men
there are spears, spear-thrower, and perhaps the boomerang and club.*2%

However the giving of gifts (food or other items) was an important way of creating bonds and satisfying
obligations within the kinship system:

economic activity was not for personal profit or economic gain. The important thing was not the economic value of
the gift given, or the relative value of the gifts in an exchange, but the act of giving and receiving which reinforced
social bonds. If Aborigines gave things away, it was not because they did not value things or the rights of private
ownership (for they personally owned all their tools and weapons), but that they placed a higher value on fulfilling
kinship obligations.***’

Gifts were not only exchanged to reinforce kinship bonds but also on an inter-tribal basis, and there were
extensive trade routes.***® Berndt and Berndt list the various bases of gift exchange as including:

o gifts made to settle grievances and debts;

o gifts in return for services or for goods which would include gifts associated with carrying out
ceremonies:

o formalized gift exchange involving trade between various defined partners:

o general trade: and

o gift exchange which occurs in relation to large sacred ceremonies.***

328. Transfers of Personal Property. The general law allows substantial freedom to individuals in the
handling and disposition of their property, and imposes, for the most part, minimal requirements of form
with respect to the transfer of personal property, especially between living persons. Few conflicts appear to
have arisen between Aboriginal customary laws and the general law. While the formal requirements of the
law for the transfer of goods from one person to another do not appear to have created particular problems,
the growing demand for Aboriginal artwork and its production for commercial purposes has raised some
difficulties. These difficulties go much wider than the mere transfer of personal property. Many Aboriginal
objects and paintings depict myths and totemic figures which have significance not only to the individual

1244 See para 280-94.

1245  Most property transactions involve a transfer by sale or gift inter vivos, that is, from one living person to another. In addition to voluntary
transfers, property may change hands compulsorily as a result, for example, of bankruptcy or the execution of a court order. It has been
pointed out that the distinction between distribution of property inter vivos and on death is of ‘questionable utility’, especially for
comparative purposes: JL Comaroff and S Roberts, Rules and Processes, Uni of Chicago Press, London, 1981, 176. For present purposes, the
distinction is adopted because it reflects different degrees and kinds of control exercised by the general law over dispositions of property.

1246  RM Berndt & CH Berndt, The World of the First Australians, 4th rev edn, Rigby, Adelaide, 1985,117.

1247 R Broome, Aboriginal Australians, George Allen & Unwin, Sydney, 1982, 16-17.

1248  See eg K Ackerman, ‘Material Culture and Trade in the Kimberleys Today’ in RM Berndt and CH Berndt (ed) Aborigines of the West, Uni
of WA Press, Perth, 1980, 243.

1249  Berndt & Berndt (1985) 122-134.



artist but to some or all members of the group to which the artist belongs. Selling or giving away such
paintings or sacred objects may involve a serious breach of Aboriginal customary laws yet fulfil the
requirements of the general law for transfer of property. Important questions arise as to the protection of
Aboriginal artwork and designs.**®® In the present context the issue is whether it is necessary or desirable for
the law covering the transfer of personal property to be amended to take into account aspects of Aboriginal
customary laws. Amendment to the law could create uncertainty for ordinary transactions and thus cause
more difficulties than it resolves. In any event there has been no demonstrated need, nor have any
submissions been made to the Commission, for changes to the law to be made in this area. Aboriginal
customs of gift giving, the exchange of goods and services and the sale of personal property appear to fit
within the normal legal rules. Problems with sale of artefacts and restoration of items of cultural significance
need to be addressed specifically, not through the mechanism of any general change to the law of property.

329. Real Property and Aboriginal Customary Laws. The term ‘real property’ includes a wide range of legal
and equitable interests generally related to land. It thus includes the land itself and intangible interests such
as a right of way (easement) to walk across land owned by another person, or a profit a prendre, that is, a
right to harvest natural resources on the land. Questions of hunting, fishing and foraging rights, involves
broader issues than the range of fights that can be granted by way of easement or profit a prendre: they are
dealt with in Part V11 of this Report.

330. Aboriginal Land and Real Property Law. At present, Aborigines who have acquired land individually
are free to deal with it in the same manner as any other land-owner.*?*! For the same reasons as with personal
property, there seem to be no demand for or need to change the law in this regard. Different considerations
apply with respect to Aboriginal land fights created by special legislation. As noted, these issues have not
been the subject of investigation in this Report.'?*

Distribution of Property on Death

331. The Significance of Death and its Consequences. Death was a significant event in traditional
Aboriginal societies, often involving an elaborate series of rituals. These related not only to the feelings of
grief and emotional upset but to the passing of the spirit from the body. According to Aboriginal beliefs each
person’s body and spirit had a separate though united existence, and these became disunited on death.'?*®
Rituals associated with death involved the actual burial, periods of mourning (usually months but sometimes
a year or more), and (in some cases at least) an inquest to determine who had been responsible for the death.
The rituals involved an attempt to dissociate from the fact of death, and particularly to dissociate or ‘free’ the
dead person’s spirit. This dissociation formed the basis of the disposal of a person’s property along with his
or her body after death:

... everything that was associated with him is destroyed, avoided or purified. His camp and grave are deserted; his
belongings destroyed or broken. Though he will no longer need his body as a means of action, yet in some rites, it is
weighted down or tied up or the legs are broken so that he will not be able to wander ... In certain tribes certain
mourners must not speak for some time, and in all, the name of the dead may not be mentioned for months and even
years ... Food taboos are observed, and of particular interest are those special ones which are adopted because the
food was the deceased’s totem or was one of which he was fond.*?*

Customary rules governed who should have custody of sacred objects. Other rules governed the giving of
gifts and the fulfilling of kin obligations. It was common for a dead person’s belongings (his spears, tools
etc) to be burned or buried with him. The hut or shelter which was his home would similarly be burned or
destroyed and the camp would be moved. Not all of a person’s possessions were destroyed. Meggitt asserts
that among the Walbiri:

1250  For reasons explained in para 213, this issue is not dealt with in this Report.

1251  An exception to this would be an Aboriginal holder of a pastoral lease in the Northern Territory. The land may be the subject of a claim
under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) which could limit the individual holders rights to deal with it.

1252 As explained in ch 11, issues of land rights have been treated as outside the scope of this Reference, though in some situations these may
involve a recognition of Aboriginal customary laws. See para 66-7, 77-8, 212-13.

1253 K Maddock, The Australian Aborigines, 2nd edn, Penguin, Ringwood, 1982, 158.

1254 AP Elkin, The Australian Aborigines, rev edn, Angus & Robertson, Sydney, 1979, 342-3.



[the] dead man’s goods are later given to the senior mother’s brother of the matriline to share with the other mother’s
brothers of that kin and, sometimes, of his community. When a woman dies, her daughters and sisters hand her
possessions to her senior mother’s brother to distribute to the women of the matriline.*?*°

The change to a more sedentary lifestyle with permanent housing has led to other variations, eg to periods of
mourning, and to practices involving destruction of shelters and the movement of the camp. It is now less
likely that personal possessions will be destroyed. Since housing has become more permanent, destruction
following death is not practiced. However, it is common for houses to be vacated for periods of time during
mourning,***® and even for families not closely related to exchange houses in order to fulfil mourning
obligations.

I know at Jigalong when there has been a big pressure on housing the community has decided in a meeting that
although it has only been, say, two months, some family is appointed who is quite distant from the deceased — in
other words they are not closely related to the deceased and they have been put into that accommodation.*?’

Such informal exchanges of accommodation may create no particular legal difficulties and the Commission
has received no evidence of problems. But these practices demonstrate the need for administrative flexibility
in the provision of housing.

332. Succession. The Present Law and its Application to Aborigines. In general the way in which a person’s
property is distributed on death is the same for both real and personal property, although the formalities of
transfer of title may be different. Upon death a person’s property devolves upon a new owner according to a
specified pattern provided by the law of succession. This pattern for transferring ownership is for the most
part regulated by legislation in each State and Territory and can be divided into 3 categories:'?*®

o wills;
) intestacy: and
. family provision or testator’s family maintenance.

As will be seen, the rules of succession are very much directed at the interests of the family, defined in rather
narrow terms. This focus on the family, in particular and its narrow formulation, can create problems in the
context of Aboriginal customary laws. It is thus necessary to consider the present rules which regulate
property distribution on death. Are there traditional Aboriginal mechanisms of property distribution which
should be supported or reinforced and which operate without legal recognition?

333. Wills: General Principles. A person is, in general, free to determine what is to be done with his
property after he dies. This testamentary freedom is, however, affected in several ways. First, there are
certain formal requirements, specified in State and Territory legislation, for a valid will. Generally, a testator
must be 18 years of age and the will must be in writing signed by the testator and attested by two witnesses.
Secondly, legislation allows the court upon application by certain close family members, to set aside or vary
the testator’s will if inadequate provision has been made for those members."*® What must be considered is
whether the law of wills causes problems in the context of the recognition of Aboriginal customary laws, and
in particular whether it may interfere with traditional Aboriginal customs of property distribution. If an
Aborigine makes a valid will this presumably expresses a personal intention to distribute personal assets in a
particular way."?®® The effect may be wholly or partly consistent with traditional affiliations or

1255  MJ Meggitt, Desert People, Angus & Robertson, Sydney, 1962, 321. It is possible that this was a more recent development, brought about by
people acquiring more possessions. And see A Nelson Napururla and B Naburula, Submission 386 (7 October 1985) 2. See also ALRC, ACL
Field Report 9, Northern Queensland (July 1984) 9 for conflicting opinions.

1256  id, 5. See para 460.

1257 R Johnston, Transcript of Public Hearings, Strelley (24 March 1981) 423; D Peinkinna, Transcript Aurukun (30 April 1981) 2062. On
housing issues see eg M Heppell and J Wrigley, Blackout in Alice, ANU Press, Canberra 1981; H Dagmar, Aborigines and Poverty,
Nijmegen, 1978, ch 6; House of Representatives Standing Committee on Aboriginal Affairs, Strategies to Help Overcome the Problems of
Aboriginal Town Camps, AGPS Canberra, 1982; HC Coombs, MM Brandl, WE Snowdon, A Certain Heritage, CRES, Canberra, 1983, 246-
253, 393-4.

1258  The distribution of small estates could be regarded as a fourth category. In some Australian jurisdictions there are simplified administrative
practices for the distribution of small estates. These can be informally distributed; this would allow, for example in accordance with
Aboriginal tradition where relevant.

1259  See para 341.

1260  The number of Aborigines who make wills is very small, especially in more remote communities.



responsibilities or may reject them altogether, but in any event it is an expression of the right to maintain, or
not to maintain, a traditional lifestyle. This, together with the absence of any evidence of problems occurring
in this area, supports the view that the basic principle of testamentary freedom as it applies to Aborigines
should be maintained.

334. Informal Wills. Problems could conceivably arise, however, over the formal requirements for making a
will. In this context the rules relating to informal wills are relevant. Certain wills are deemed to be valid
notwithstanding that the formal rules for validity have not been adhered to. This category of ‘privileged
wills” includes, in general terms, the wills of soldiers on military service and sailors at sea.’”®! In most
jurisdictions a privileged will need not even be in writing."?*? As well as having a specific provision relating
to privileged wills, the Wills Act 1936 (SA) has a provision enabling a court to declare a will valid although
it does not comply with the formal requirements of the Act.

A document purporting to embody the testamentary intentions of a deceased person shall, notwithstanding that it has
not been executed with the formalities required by this Act, be deemed to be a will of the deceased person if the
Supreme Court, upon application for admission of the document to probate as the last will of the deceased, is satisfied
that there can be no reasonable doubt that the deceased intended the document to constitute his will %2

This provision applies generally and not to a specific category of persons. It does, however, require the
testator’s intentions to be contained in a document, thus precluding an informal oral will.

335. Informal Wills and Aborigines. The idea of informal or privileged wills may have particular
application for present purposes. Aboriginal culture is based on oral tradition and it may be more likely that a
traditionally-oriented Aborigine would express a testamentary intention in words rather than in writing. This
may provide some justification for the extension of the category of privileged wills. A provision, similar to
that existing in South Australia, allowing a will to be valid despite non-compliance with formalities could
assist those Aborigines with little or no understanding of the general law relating to wills. However there
seems no sufficient justification for confining such a provision for informal wills to Aborigines. Problems
with legal forms and technicalities in this are a are not confined or specific to Aborigines, whether they are
traditionally-oriented or not. There does not seem to be a case for a ‘special law’ of this kind."***

336. Interpretation of Wills. If a traditional Aborigine makes a will, he is likely to understand its language
by reference to his own customary laws and traditions, rather than in the sense in which the general law
construes the language of wills. For example, a reference to his ‘wife’ might well mean his wife by
customary law. Reference to his ‘children’ would no doubt be intended to include children whether or not
regarded as illegitimate by the general law. Reference to relatives ought not be restricted to relatives by
blood but may be intended to include classificatory relatives.** In such circumstances the will should be
interpreted against any background of applicable customary laws, so that ambiguities can be resolved in
accordance with the (presumed) intention of the testator. Australian courts would probably construe a
traditional Aborigine’s will in this way, without the need for legislation. In doing so they would be aided by
two existing principles of common law governing the interpretation of wills. In the first place, the court has
to discover the intention of the testator by reference to the words used in the will, and can receive evidence
of ‘the state of the testator’s family, his property, his friends and acquaintances’.**® In applying this so-
called ‘armchair’ principle, a court could have regard to the state of the testator’s family from his or her point
of view. Secondly:

Where the testator belonged to a special group of persons and the words used have a special meaning for that group
of persons, the court will give effect to that special meaning ... The question whether the words have acquired a
special customary meaning is a question of fact, and evidence is admissible to resolve it ... [T]he use of the special
meaning ... applies even where there is no difficulty in giving the words their ordinary sense. Thus it is a true
exception to the ‘usual meaning’ rule.*

1261  An exception regarded by most commentators as an anomaly.

1262  eg Wills Act 1936 (SA) s 11.

1263 s 12(2). For a general discussion of this provision see SNL Palk, ‘Informal Wills: From Soldiers to Citizens’ (1976) 5 Adel L Rev 382.

1264  For the non-recognition of traditional marriage for the purposes of revocation of wills see para 291 n 57.

1265  This might depend on whether the will was professionally prepared and, if so, what attempt had been made by the solicitor taking
instructions to understand the real intent of the testator. See further para 546.

1266 1) Hardingham MA Neave & HAJ Ford, Wills and Intestacy, Law Book Co, Sydney, 1983, 267-8, citing Day v Collins [1925] NZLR 280,
where a reference to the testator’s wife was held to mean his de facto wife rather than a long deserted de jure wife.

1267  Hardingham, Neave and Ford, 270 citing Shore v Wilson (1842) 9 Cl & Fin 355.



Under this ‘customary meaning’ rule, the fact that the testator belonged to a group of Aborigines who
followed Aboriginal customary laws and that under Aboriginal tradition words used in his will had a special
meaning, would be relevant in interpreting the will. Although there appears to be no Australian precedent on
the question, these principles would prevail over a strict or technical interpretation of words in a will. No
legislative provision on the point is, therefore, necessary.

337. Intestacy: General Principles. Where deceased person has not made a valid will or has not by will
disposed of all his other property, the rules of intestacy determine how the estate (or the residue of the estate)
will be distributed. These rules, set out in State and Territory legislation, prescribe the persons who are
entitled to share in the estate and the proportions in which they take. A surviving spouse, though generally
accorded the paramount position, may be required to share the property of the estate with the children, or
with other relatives of the intestate if there are no children. The next of kin who may qualify for an interest in
the estate vary between the different jurisdictions. In New South Wales, South Australia, Queensland, the
Australian Capital Territory and the Northern Territory the definition of next of kin is narrower than in
Victoria, Western Australia and Tasmania. In all jurisdictions, the ‘next of kin’ are defined exclusively: only
relatives within the statutory definition can claim. Hardingham argues that approach by way of the exclusive
definition is to be preferred to a more flexible approach as it produces less uncertainty and makes
administration easier. In addition ‘it is more fitting that the community rather than very remote relatives,
should benefit from intestate estate’.*?®® This approach may be suitable within the general Australian society,
but a narrow, fixed interpretation of next of kin may be wholly inappropriate in the Aboriginal context. The
Aboriginal kinship system may include persons who are not blood relations at all (as distinct from
classificatory relations), and yet there may be important obligations and rights existing between the deceased
and such a person. Is it appropriate that the formal rules of intestacy with its narrow concepts of family and
next of kin should apply or should there be a wider formulation?

338. Intestacy and Traditional Marriage. An initial premise is that an Aboriginal traditional spouse should
be eligible to qualify as a spouse under the relevant legislation. At present the general position is that only a
spouse under a Marriage Act marriage would qualify. Aboriginal traditional marriages are only recognised
for this purpose in the legislation of the Northern Territory.**®® In other jurisdictions, a traditional spouse
would be regarded as a de facto spouse and would be ineligible to claim.'?”® The Commission has already
recommended that Aboriginal traditional marriages be recognised for the purposes of intestacy
legislation.*?"*

339. Traditional Distribution. On this basis, the issue is whether a wider range of persons should also be
eligible to receive a share of the estate. Only the intestacy legislation in the Western Australia, Northern
Territory and Queensland makes any concession to Aboriginal traditions in this regard.

. Western Australia. The Aboriginal Affairs Planning Authority Act 1972 (WA) has specific provisions
dealing with the estates and property of Aboriginal persons. The provisions have only limited
application both because of the narrow definition of ‘Aboriginal person’, and because of the limited
scope of the regulations.

o Definition of ‘Aboriginal person’. ‘Aboriginal person’ is defined for this purpose as:

a person of Aboriginal descent only if he is also of the full blood descended from the original
inhabitants of Australia or more than one fourth of the full blood.*2"

This definition is difficult to apply, and likely to become more s0.**”® Only those deceased
Aborigines who are deemed to fall within the definition will have their estates distributed in
accordance with the method prescribed. Whether this leads to particular hardships is not clear.

1268  1J Hardingham, Intestate Succession, Law Book Co, Sydney, 1978, 23.

1269  Traditional marriages may receive recognition in Western Australia and Queensland under special legislation for the distribution of estates of
deceased Aborigines.

1270  Formally, South Australia is an exception: Administration and Probate Act 1919 (SA) s 4 defines spouse as including a putative spouse. The
Family Relationships Act 1975 (SA) establishes the status of ‘putative spouses’ (narrowly defined).

1271  See para 291-4.

1272  Aboriginal Affairs Planning Authority Act 1972 (WA) s 33.

1273  See para 88-95 where the definitional question is discussed.



Operation of the WA provisions. Under the WA provisions, the estate of a deceased Aborigine is
distributed in accordance with the deceased’s will. If there is no will, it automatically vests in
the Public Trustee who has full legal and administrative responsibility for the estate regardless
of its size. The Public Trustee is required to distribute the estate according to State intestacy law
(s 34, 35). But if no person can be ascertained as entitled to an interest according to the normal
rules, the Regulations (made pursuant to s 35(1)) prescribe the method of distribution. The
Regulations are required to provide as far as practicable ‘for the distribution of the estate in
accordance with the Aboriginal customary law as it applied to the deceased at the time of his
death’ (s 35(2)). Regulation 9 of the Aboriginal Affairs Planning Authority Act Regulations
1972 provides for a distribution where the deceased had not married in accordance with the laws
relating to marriage, but has ‘left surviving him any fem ale person of Aboriginal descent who
according to the social structure of the tribe to which he belonged was his wife’. In such a case
that person and any children of the marriage are entitled to a share in the estate. If there is more
than one such wife or children they are entitled in equal shares. A surviving male person is
similarly entitled (although there is no provision for plural husbands). If the Public Trustee is
unable to ascertain any Aboriginal person entitled to succeed to the estate within 2 years there is
provision for distribution to be made to persons having a moral claim. If no claim is made the
balance of the estate vests in the Aboriginal Affairs Planning Authority ‘for the benefit of
persons of Aboriginal descent’ (s 35(3)). Apart from the definition of ‘Aboriginal person’ the
Western Australian legislation has important limitations. The regulations do not differ markedly
from the normal rules of intestacy distribution, except that they take into account a traditional
spouse (where there is no ‘legal’ spouse). They do not make a wider category of kin eligible to
claim. In fact, reg 9(1)(vii) and (2) seek specifically to exclude this possibility. Regulation 9(2)
states:

Where under the provisions of sub-regulation (1) of this regulation, any person of Aboriginal descent
(whether male or female) is entitled to the estate or to a share in the estate of a deceased person, then
notwithstanding any tribal law or custom to the contrary that person is so entitled for his or her own
separate and personal use, and the Public Trustee shall, so far as lies in his power, within the
provisions of the Act, manage control and administer that estate or that share in the estate for the
personal benefit and advancement of the person of Aboriginal descent entitled thereto.

Nor do the provisions allow for the distribution of the estate on the basis of Aboriginal tradition.
They make no allowance for existing or developing Aboriginal ways of property distribution.
There are also administrative problems. Most Aboriginal estates are small, yet distribution can
take a considerable time because of the need to determine if an Aboriginal person is ‘more than
one fourth of the full blood’**"* and to find next of kin.'?"

Northern Territory. The Northern Territory goes much further than any other jurisdiction in Australia
in its intestacy legislation as it applies to traditional Aborigines. As well as providing for a traditional
spouse or spouses to share in the estate, it establishes a mechanism for a ‘traditional distribution of
property’.

Operation of the NT Provisions. Section 71B of the Administration and Probate Act (inserted in
1979) provides:

) A person who claims to be entitled to take an interest in an intestate estate of an intestate
Aboriginal under the customs and traditions of the community or group to which the intestate
Aboriginal belonged or the Public Trustee may apply to the Court for an order under this Division in
relation to the intestate estate.

1274

1275

This determines whether the Public Trustee has responsibility for the estate although in practice the Public Trustee handles other Aboriginal

estates.

This is a more general problem. Complaints have also been made about the delays in ‘processing of Aboriginal intestate estates by the public
trustee in the NT’, due in part to inadequate Aboriginal population records: P Ditton, Submission 465 (1 January 1985).



(2)  An application under sub-section (1) shall be accompanied by a plan of distribution of the
intestate estate prepared in accordance with the traditions of the community or group to which the
intestate Aboriginal belonged.'2®

Application for a traditional distribution must be made within 6 months after the date on which
administration was granted, although the Court has a discretion to grant extensions of time (s
71C). This discretion is appropriate because there may be extended periods of mourning
(perhaps as long as a year) after a person has died, and these would interfere with the
preparation of a plan of distribution. In making an order for a traditional distribution the Court is
required to take into account the plan of distribution and the traditions of the community or
group to which the intestate Aborigine belonged. It must be satisfied, in addition, that the order
it makes would, in all the circumstances, be just (s 71E). Property distributed before an
application is made under s 71B may be redistributed by the Court (s 71F). It should be noted
that there is no provision for a traditional distribution if the deceased Aborigine has made a will.
In addition, a traditional distribution may be overridden by a claim for family provision,**’" a
claim which may override both the normal rules of intestacy and the special rules for traditional
distribution.

o Critique of the NT Provisions. While the Northern Territory legislation is in general a
commendable model, a number of points should be noted. First, it applies to the estate of an
intestate Aborigine'®”® only if the intestate ‘has not entered into a marriage that is a valid
marriage under the Marriage Act 1961 of the Commonwealth’. This appears to be based on the
assumption that an Aboriginal person who is (validly as distinct from invalidly) married under
the Marriage Act no longer lives a traditional lifestyle, or adheres to traditional ways. This takes
no account of the reality of why a Marriage Act marriage may have taken place. For example,
an Aborigine brought up on a mission may have entered into a traditional marriage which was
later sanctioned by a church marriage, a procedure adopted for all persons living on the mission.
There is no justification for automatic exclusion from these provisions based on Marriage Act
marriage.

o Queensland. The Community Services (Aborigines) Act 1984 s 75 provides for the administration of
Aborigines’ estates. It requires the Under Secretary of the Department of Community Services to
administer the estate of an Aborigine who is missing or who dies without appointing an executor (or
where the executor is incapable of executing the will). The Under Secretary may renounce these rights
in favour of the Public Trustee. If an Aborigine has not made a will and if it is impracticable to
determine the persons who should succeed to the estate, the Under Secretary is empowered to
determine the person or persons who should succeed. This could have the effect of allowing a
traditional distribution, but there is no guarantee of this: the matter is at the discretion of the Under
Secretary.

340. Traditional Distribution: the Preferred Approach. It is recommended that there should be provision for
an intestate Aboriginal estate to be distributed in accordance with the traditions or customary laws of the
deceased’s community. This could be implemented in a variety of ways. There could be specific provision
allowing application for a traditional distribution as in the Northern Territory, or there could be a discretion
in the Court or a public official with responsibility for intestate estates to include other persons in the
distribution of the intestate estate, which would in effect result in a traditional distribution. The Commission
favours the former approach, along the lines of the Northern Territory provision (although without any
exclusion of Aborigines married under the general law). The initiative should come from those concerned
themselves to seek the alternative distribution, by application. Time limits for application should be flexible
enough to take into account long periods of mourning in many Aboriginal communities.

341. Family Provision (Testator’s Family Maintenance). In all States and Territories there is legislation
enabling a claim to be made for further provision out of the deceased’s estate, if the will makes inadequate

1276  According to the Northern Territory Public Trustee, no application pursuant to s 71B has yet been made: Information supplied 25 October
1985.

1277  Family Provision Act (NT) s 8.

1278  The term ‘Aborigine’ is defined, more flexibly and generally than in the WA legislation, to mean ‘a person who is a member of the
Aboriginal race of Australia’ (s 6).



provision for the proper maintenance and support of dependants. Application may also be made if the rules
of intestacy fail to make adequate provision. The legislation specifies the persons who are eligible to apply:
these include surviving spouses, children (regardless of age), and in some jurisdictions and in certain
circumstances, surviving former spouses. Only in the Northern Territory is there specific recognition of
Aboriginal traditional marriage for this purpose. In the previous chapter it was recommended that a surviving
traditional spouse should be eligible to make a claim for family provision."®”® In addition, there are good
reasons for extending the range of eligible persons, especially where the extended family and kin network
may result in a person having a large number of dependants, or where the kinship system imposes certain
family-like obligations upon that person. Provision for a traditional distribution of an Aboriginal estate may
not be adequate to deal with this situation, especially if an Aborigine has made a will. Where an Aborigine
has made a will or if the normal rules of intestacy are being applied, the range of persons eligible to make a
claim for family provision should be broadened. This could be done in a number of ways. The persons able
to claim could be specified, but this would be difficult to do accurately or exhaustively, taking into account
the variety of circumstances and differing kinship rules and structures in different communities. The better
course is be to give the Court a discretion, on application, to include dependants determined according to
relationships under the customary laws and traditions of the deceased’s group or community.*?*°

342. Wills. Intestacy and Family Provision: Priority of Claims. These recommendations for extending the
law relating to the distribution of deceased estates raise important questions of priorities. At present an
application for family provision may override a will, or the normal intestacy rules. Should provision for a
traditional distribution of an Aboriginal estate prevail over other claims, or should a claim for family
provision still be available? Should an application for traditional distribution be capable of overriding a will?
Competing claims for priority are important both in terms of general policy and to potential beneficiaries.

. Wills and Traditional Distribution. One submission to the Commission, by Mr W Clifford, formerly
Director of the Australian Institute of Criminology, argued that claims to traditional distribution
should take priority over a will:

I would question whether traditional distribution should not prevail over the clear terms of a will. If we are
really serious about recognising custom, then we must recognise it would be impossible in customary law to
exclude such customary claims.'?

If an Aboriginal person makes a will this is an indication of the desire to distribute property in a
particular manner, which may wholly or partly reflect traditional ways, but must in any event be
assumed to reflect individual priorities. The Commission’s Terms of Reference require it to take into
account the freedom of Aborigines to pursue the lifestyle of their choice. The view of the majority of
the Commission is that if a traditional Aborigine wishes to make a will (at present few do) he or she
should remain free to do so in the ordinary way, subject to any claim for family provision, and that an
application for traditional distribution should not override a will. Traditional elements may still be
taken into account, to a certain extent, through provision for an extended class of claimants for family
provision, or through the interpretation of the will by reference to relevant Aboriginal customary
laws.'?®2 However, one member of the Commission (Professor MR Chesterman) agrees with the
argument put by Mr Clifford. In his view the distribution of a deceased persons property in accordance
with Aboriginal custom should be given precedence despite the existence of a will.

o Wills and Family Provision. Since this testamentary freedom is an aspect of the general law of wills, it
is subject to restrictions applying to that law, and in particular the possibility of a claim for family
provision. The category of dependants who may make such a claim should include, as well as

1279  See paras 293-4.

1280  Under this provision a person related by blood, kinship or marriage to the deceased person should be able to apply for an order for family
provision if that person was at the time of the deceased’s death entitled, in accordance with the customary laws of the Aboriginal community
to which the deceased belonged, to expect support (including material support) from the deceased person.

1281 W Clifford, Submission 356 (12 October 1982).
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with Maori custom and ... regarded as her mokopuna’. The deceased’s only child applied for a family protection order, relying in part on
Maori custom. Barker J held that he was entitled to take Maori customs in relation to land and adoption into account, and divided the land
between the 2 claimants, with the adopted grand-nephew retaining the small-holding. In this case the power to make a will was at least as
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traditional wives, those relations under relevant Aboriginal customary laws who ought appropriately to
be able to bring such claims.*?*

o Family Provision and Traditional Distribution. If some mechanism for traditional distribution of
Aboriginal estates is established the question arises whether it should be subject to a claim for family
provision. It may well be that a traditional distribution could exclude a wife or other person eligible to
claim family provision. In practice, it is unlikely that after a consensus has been reached with respect
to a traditional distribution, an eligible individual would claim family provision, but the is sue is
whether such a claim should be available in principle. On balance, a majority of the Commission take
the view that a claim for family provision should be able to override a traditional distribution, for two
reasons. First, family provision is a needs-based claim made by a close relative. It is undesirable to
exclude the possibility of claims based on need in such cases. Secondly, in practice the problem will
only arise in the context of larger estates and thus, despite the possible extension of traditional
attitudes, practices and expectations, it will involve a substantial non-traditional element. In such a
context claims by close relatives based on need are correspondingly stronger. However, such claims
should only succeed where the need is clearly demonstrated and where there are no other ways of
meeting the need. The court would have a discretion in making an order both for traditional
distribution and for family provision, and should use it in this way.*** However, one member of the
Commission (Professor MR Chesterman) believes that an application for family provision should not
be considered if an application for traditional distribution has been made. The decision to make an
application for traditional distribution would mean that all relevant interests from an Aboriginal
perspective had been considered and this should not be able to be set aside by an application for family
provision.

343. Machinery for Traditional Distribution. Machinery for traditional distribution could be established to
allow applications for an order for a traditional distribution to be made by any person claiming to be
interested in a traditional distribution of the property of a deceased intestate Aborigine. Such an application
would be made to the court having jurisdiction in the State or Territory over the deceased’s estate. Any order
of the court would be substituted for the ordinary provisions for distribution on intestacy. It is true that there
is relatively little evidence of problems arising in this area so far. For example, there has been no application
for a traditional distribution since the Northern Territory legislation came into force.'?®® In the great majority
of cases, traditional estates are dealt with informally without any legal action or intervention at all (eg as
‘small estates’). On the other hand it cannot be assumed that this situation will remain unchanged, or that the
absence of evidence of significant difficulties in this area means that no difficulties will in fact arise.
Legislation which takes into account Aboriginal customary laws and traditions in the way suggested is
desirable in principle, even if seldom used. Whether these principles should be endorsed by Commonwealth,
or by State or Territory, legislation is another question. Parts I11-VII of this Report are concerned with the
principles which should be applied in dealing with matters involving Aboriginal customary laws, leaving
federal-State questions to be discussed in Part VIII.

1283  See para 341.
1284  cf Rogers v Rogers and Tatana (n 39).
1285  Seen 33.



16. Aboriginal Customary Laws: Aboriginal Child Custody,
Fostering and Adoption

... it is the role and the right of parents everywhere to pass on their beliefs, knowledge, customs, language, law ... to
their children. In that way the culture of a group lives on and its distinctiveness, too, and consequently, the pride of
the people who own it. The role and the rights of parents and families in this can become endangered when other
institutions take over aspects of handing on a heritage.*?®

Introduction

344. The Need to Recognise Aboriginal Family Arrangements. In Aboriginal societies, the role of the
extended family, based on kinship relationships and obligations, is of fundamental importance in bringing up
children.*®®’A child growing up in an Aboriginal community is surrounded by relatives who have
responsibilities towards that child and play a meaningful role in child-rearing. If, for any reason, the
biological parents are unable to take care of the child, other arrangements will be made for care within the
extended family.'?%

In these cases we have the situation where children are being reared by persons, other than the actual parents, with the
all round approval of the concerned parties. Children continue to know their actual parentage and to be aware of the
consequences which flow from this relationship. These are consequences which would not follow for a white child
adopted under Australian law.'?%®

During the Commission’s Public Hearings, a recurrent message was the failure of non-Aboriginal
Australians, and of welfare services in particular, to recognise the differences between Aboriginal and non-
Aboriginal conceptions of child care. For example, the Commission was told of the case of an Aboriginal
teenage girl being fostered by a non-Aboriginal family:

... There was obviously great conflict between the value system of the white family and the girl’s own value system.
She was being torn between the two. Had she been fostered with some of her extended family or their friends ... she
probably would have been much happier, although their physical conditions might not have been exactly according to
the requirements of the foster home.***

The Commission was also told of the importance of Aboriginal children being brought up in Aboriginal
families.

... Aboriginal children are brought up in extended family networks. Learning behaviours, the discipline, the parenting
styles are significantly different from the majority of non-Aboriginal Australians. | think in terms of protecting
Aboriginal children and protecting Aboriginal communities from the intervention of child welfare that does not
recognise them, it is important that Aboriginal child care values are recognised in law ... if you consider the treatment
of Aboriginal children who have been brought up in non-Aboriginal care, | think a number of these basic principles
of human rights are being breached and have been breached."?**

The Royal Commission on Human Relationships acknowledged the problems caused by the practice of
removing children from Aboriginal mothers to be brought up in non-Aboriginal homes.*?* The Commission
pointed to the practice of ‘matching’ children for adoption to the adoptive parents as much as possible in
physical appearance and socio-economic status, so as to simulate what might have been the child’s natural
family and social environment. The Commission went on to argue that there did not seem to be any reason to
depart from this in the case of Aboriginal parents and children.®® The concept of ‘matching’ is not now
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widely accepted in adoption theory, but the notion that Aboriginality should be regarded as relevant to the
placement of Aboriginal children remains. Yet in NSW only three of 21 Aboriginal children placed for
adoption between 1980 and 1983 were adopted by Aboriginal families."®* These figures have been ascribed
to the lack of Aboriginal families approved to adopt.**®

345. The Impact of Intervention. Placement of Aboriginal children outside their family or community*?* is
in many cases visible evidence of the failure to recognise Aboriginal child-care arrangements. The removal
of children (especially ‘half-caste’ children) from Aboriginal families was indeed a deliberate government
policy earlier this century. The 1921 Report of the New South Wales Aborigines Protection Board stated that
the ‘continuation of this policy of dissociating the children from camp life must eventually solve the
Aboriginal problem’.*?” During the period 1883 to 1969, in New South Wales alone, it has been estimated
that over 5,500 Aboriginal children were removed from their parents."®® This represents approximately one
in six Aboriginal children being taken from their parents during this period compared to the figure for non-
Aboriginal children of about one in two hundred.”® While there are no longer deliberate policies of
removing Aboriginal children from the parents, there is evidence that substantial problems still exist. To
some extent, these are a function of the poverty and alienation of many Aboriginal families. But even when
individual child care arrangements break down and outside intervention or assistance is clearly necessary this
can take a variety of forms, more or less intrusive. In such circumstances questions of recognition of and
support for traditional child-care arrangements become very relevant.

346. The Present Situation. Australia-wide statistics on the number of Aboriginal children in non-Aboriginal
custody are difficult to obtain."*® However, some information on the numbers of Aboriginal children
involved in custody or other care arrangements in particular States and Territories is available.

o In New South Wales, as at November 1985, 12% of the children in substitute care (excluding
adoption) were Aborigines (362 of 3 000 children), although Aborigines make up less than 1% of the
total population of New South Wales."**" This represents almost 5% of all Aboriginal children in
substitute care, compared to 0.4% of all non-Aboriginal children.3%

. In South Australia, as at August 1983, 224 Aboriginal children were under State care and control.**®
The Department of Community Welfare estimates that Aborigines represent 15-16% of all children
under State care and control. Aborigines make up 0.9% of the total population of South Australia.****

1294  Working Party of the Standing Committee of Social Welfare Administrators, Aboriginal Fostering and Adoption. Review of State and
Territory Principles, Policies and Practices, Sydney, October 1983, Table 9 (hereafter referred to as SWA Report). See also the survey
(based on children who became wards in 1981-2 in NSW) in R Chisholm, Black Children: White Welfare? Aboriginal Child Welfare Law
and Policy in New South Wales, Social Welfare Research Centre Reports & Proceedings No 52, Kensington, 1985, 56-67.

1295  SWA Report, 37.
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well as decisions with respect to guardianship and custody. It excludes criminal custodial sentences with respect to children and juveniles.
Problems of sentencing of Aboriginal juvenile offenders are referred to in ch 21. See further para 367.
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o In Western Australia, over 54% of the children (937 of 1710) in foster care placements are classified
as Aboriginal and over 58% of the children (821 of 1411) in residential child care establishments were
similarly classified. Aborigines represent 2.3% of the total population in that State."**

o In the Northern Territory, as at 31 August 1983, 70% of the children (92 of 132) in care and protection
were classified as Aboriginal or Torres Strait Islander.”*® However it appears that the position has
substantially changed as a result of changes in policy within the relevant Department, resulting in a
substantial drop of Aboriginal children in care and also of total numbers of children in care.

The proportion of Aboriginal children in State corrective institutions relative to all children in such
institutions is even more alarming.***” The number of Aboriginal adults in prison is also disproportionately
high.*® It is not possible to establish a definite link between the very high rates of Aboriginal juveniles in
corrective institutions and of Aborigines in prisons, and those persons having been placed in substitute care
as children. But that there is a link between them has often been asserted. The New South Wales Aboriginal
Legal Service has estimated that of the 525 Aborigines listed as being State wards in institutions in June
1969, 50% have since been in corrective institutions.*** In Victoria, analysis of clients seeking assistance
from the Aboriginal Legal Service for criminal charges has shown that 90% of this group have been in
placement — whether fostered, institutionalised or adopted. In New South Wales, the comparable figure is
90-95%, with most placements having been in non-Aboriginal families.™**

347. The Need for Reform. Intervention in Aboriginal families on this scale suggests that Australian child
welfare law and practice has been failing to recognise Aboriginal patterns and traditions of child care®®* —a
suggestion borne out by the apparently high failure rate of placements following such intervention. The
difficulty of categorising Aboriginal child care arrangements in terms of the categories of Australian child
welfare law (in particular, adoption) is no reason not to recognise such arrangements,*** though it may well
influence the form recognition should take. The need to recognise Aboriginal child care arrangements was
affirmed in a number of submissions. The 1YC National Committee of Non-governmental Organisations
commented that:

The Australian Law Reform Commission should appreciate the importance to Aborigines of the problems of children,
and should make strong efforts to ensure that the range of questions of concern to the I'YC Committee ... are fully
examined through the Australian Law Reform Aboriginal Customary Law Reference and any other mechanisms at
the disposal of the Australian Law Reform Commission.****

Similarly the Aboriginal Children’s Research Project in New South Wales stated:

If the motivation for law reform is to bring law into line with changing social patterns, rather than just attempting to
achieve legal consistency between laws operating in different cultural settings. then law reform to protect Aboriginal
children must recognise not only relevant aspects of Aboriginal customary law, but also contemporary Aboriginal
culture and lifestyles in Australia today.****

In response to such submissions, and to perceived needs, the Commission’s research staff produced a
Research Paper.®" At that time there was no legislation directed at the problem of Aboriginal child care,**!®
little Aboriginal involvement with decisions involving Aboriginal children in State care,** and no account
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was being taken of ‘customary adoption’.**® Since 1982, advances have been made in some States and in the
Northern Territory, both in terms of legislation and administrative changes. The issues have been considered
both by individual States and Territories and by the Standing Committee of Social Welfare Administrators.
To a considerable extent initiatives adopted by some States and the Northern Territory and the Standing
Committee of Social Welfare Administrators accord with the recommendations expressed in this Report.
These recommendations raise in acute form the question whether implementation of proposals in this report
should be a matter for the Commonwealth or for the States, and a number of submissions on these issues
were directed at this issue of implementation rather than at the more basic question of what ought to be
done.”® However, consistently with the position adopted throughout this Report, attention will focus at this
stage on what should be done. Questions of implementation. and of federal/State constraints in particular,
will be dealt with in Part VIII of the Report.

348. Issues for Consideration. Broadly there are three ways in which the problems identified in this Chapter
might be addressed, thus enabling better informed and more secure decisions about Aboriginal child custody.
These are:

o the adoption of principles (whether or not by legislation) directed at those responsible for decisions
concerning Aboriginal children;

o Aboriginal involvement in decisions concerning such children; and

) special jurisdiction with respect to the placement of such children.

In addition two related questions are:

) whether it is desirable to have a specific form of recognition of customary adoption; and

. whether existing provisions for social security payments to persons having the care and custody of
Aboriginal children are adequate.

These issues will be considered in turn.

An Aboriginal Child Placement Principle?

349. The Child’s Welfare as ‘Paramount Consideration’. In general, decisions on the custody or placement
of children are based on a single undifferentiated rule, directing attention to the ‘best interests of the child’ as
the paramount consideration. The ‘paramount consideration’ applied in all cases of child custody can be
illustrated by a clause common to State and Territory adoption legislation. The Adoption of Children
Ordinance 1965 (ACT) s 15 states that: ‘For all purposes of this Part, the welfare and interests of the child
concerned shall be regarded as the paramount consideration’.**° This principle (commonly referred to as the
‘welfare principle’) is also applied under the Family Law Act 1975."** and in cases in State courts involving
custody disputes over children. It is also relevant to decisions on fostering and placement of children in
institutional care under State child welfare legislation (although it is not always spelt out expressly in the
legislation).

350. An Undifferentiated Criterion. There can be little dispute that the overriding consideration in all cases
of child custody should be the welfare of the child. The problem is that the relevant legislation usually fails
to define or specify the matters to be considered in determining this.*?? In practice it rests with the authority
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involved — whether judge, magistrate, welfare officer or public servant — to decide what constitutes the
welfare of the child. Just as the forums for considering child placements vary from State to State, so too, we
may expect, do the values and standards of the persons applying this principle in custody decisions. The Full
Family Court of Australia has pointed out the open-ended nature of the principle:

In determining a custody application the court must regard the welfare of the child as the paramount consideration ...
Each case must be considered in the light of all the facts and circumstances particular to that case ...**?

Similarly, the United States Supreme Court commented that:

judges ... may find it difficult in utilising vague standards like ‘the best interests of the child’, to avoid decisions

resting on subjective values.**?*

It has been argued that current adoption law and practice reflect the values of urban ‘middle class’ society
and are unresponsive to Aborigines in need of care. The criteria used for selecting custodians tend to
disqualify most Aborigines, and may reflect values and assumptions at variance to those of Aboriginal
society.®® Practices of child care through the extended family and the different emphasis placed on material
comforts in bringing up children, can present particular difficulties when the question of what constitutes
‘the welfare of the child’ is being determined.

351. Some Judicial Applications. These difficulties can be reduced, if not overcome, in the context of a fully
argued case where all the parties are represented and where the court is required to give reasons for its
decision. Three cases, involving different courts and different factual and legal issues, illustrate this point, as
they also illustrate the lack of explicit guidance given by the legislation.

In the Marriage of Sanders.™*?® This case involved a custody dispute over the child of a white father
and an Aboriginal mother.”**” The Family Court Judge (Justice Lindenmayer) at first instance, while
finding the mother reasonably capable of attending to her child’s needs in a suitable environment,
awarded the child to the father on the basis that Brisbane, where the father lived, was best suited to the
immediate and longer term needs of the child. The mother was living in Elliott, Northern Territory, on
an Aboriginal settlement, where the Judge found that the standards of cleanliness and hygiene were
well below those of suburban Brisbane and the white community generally. The mother appealed to
the Full Court of the Family Court. The Full Court noted that the Family Law Act 1975 does not
specify what matters are to be considered as relevant to the welfare of the child and that the case had
been ultimately decided on the issue of environment. ‘Environment’ was used to cover the areas of
value judgment which were matters of greatest speculation and controversy in the case: emotional
attachments, experience of discrimination, family and tribal relationships, and physical health. The
Full Court found that the Family Court Judge had attached too much weight to the environmental and
health issue and too little weight to the emotional benefits to the child of being in the constant care of
its mother and in establishing with her a close and secure bond of affection.***® On this basis, the Full
Court (by a majority, Chief Judge Evatt & Justice Watson, Justice Demack dissenting) allowed the
appeal and the mother was awarded custody of the child. But the closeness of the case, and the
subjective character of the ‘welfare principle’, is illustrated by the fact that the four judges in the case
divided equally on the result.**
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In the Matter of F; McMillen v Larcombe.™* This case involved an application by white foster parents
to the Supreme Court of the Northern Territory to dispense with the consent of the Aboriginal mother
of a child whom the foster parents wished to adopt. Justice Forster noted that s 10 of the Adoption of
Children Ordinance required that the welfare and interests of the child be regarded as paramount. The
Judge considered that the only grounds on which he could dispense with consent would be if the
advantages to the child of being adopted by the white foster parents amounted to special
circumstances. While the foster parents could offer the child love and security within their family, the
mother could offer him ‘the love of his natural mother and an extended family in which, as he grows
older, he will probably feel more at home than with a white family’.***" It was further found that the
living conditions which the child would enjoy with his mother ‘would, by European standards, be
considerably less than those offered by the foster parents. However, by Aboriginal standards they are
perfectly adequate.” The Judge concluded that what was offered by the foster parents in a material,
emotional spiritual way was not superior to what the mother could offer and ordered that the child be
returned to the mother’s care.

F v Langshaw and Others.’**? In this case, the Aboriginal father of an ex-nuptial child applied for
custody. The child’s mother, a non-Aboriginal, had consented to adoption and it was intended to place
the child with a Catholic family who had already adopted three other Aboriginal children. The child’s
father wished the child to live with him and his parents in Stanley Village, an Aboriginal community
on the outskirts of Moree. The father’s parents had experience in bringing up children other than their
own. They satisfied the court that they could provide love and care and an adequate home. It was
however argued that the level of racial tension in Moree was such that the child would be better off
with the adoptive family where tensions of such nature did not exist. Justice Waddell concluded that:

It seems clear enough that if the child is brought up in Moree he will experience some difficulties and set-
backs related to the circumstance that he is partly of Aboriginal blood and would be regarded as being a
member of the Aboriginal community. He is likely to have significant experiences of this kind earlier in life
than if he were to be placed with the proposed adoptive parents. On the other hand, his father and his
grandparents being members of the Aboriginal community will be in a better position to support him and
sustain his self-esteem on such occasions than would his adoptive parents. All in all, it seems to me that
placing the child with the plaintiff and his grandparents would put him in a position where, at the least, he
would be equally likely not to be hurt by racial discrimination than if he were to be adopted.***

The results in these cases represent what appear to be enlightened and sensitive interpretations of the
paramount consideration of the best interests of the child.**** The fact remains that deliberate policies
of assimilation in the past, together with the emphasis which sometimes tends to be placed on material
comfort in determining child placements, have resulted in large numbers of Aboriginal children being
removed from their families and placed within non-Aboriginal families and in institutions. In some
cases such decisions are not taken publicly by judges who, after argument from both sides, are
required to spell out their reasons for decision, but by an administrative official in private. In such
situations the lack of specific guidance provided by the ‘welfare principle’ can mean that the original
decision is virtually unreviewable.

352. The Application of the ‘Paramount Consideration’ to Aboriginal Children: Policy Guidelines. Based
on a recognition that the values and standards applied in determining Aboriginal child placements were
resulting in high numbers of children being removed from their parents and their communities, Policy
Guidelines on Aboriginal Adoption and Fostering were prepared in 1980 by the Department of Aboriginal
Affairs. The Guidelines, which derived from the proceedings of the First Australian Conference on Adoption
(1976), placed a high priority’ on maintaining Aboriginal children with their family and community
environment in the contexts both of adoption and fostering. In fostering cases, the Guidelines called for the
following procedures to be applied:

. develop adequate support services in order to help parents care for their children in satisfactory ways: or
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. foster the children with Aboriginal relatives or with other Aboriginal foster parents preferably in the same
community***®

In adoption cases, the responsible authorities were to apply the following guidelines:
. Aboriginal children should be considered as available for adoption in cases where:

— the child has been surrendered voluntarily for adoption by his parents despite the offer of practical
assistance to overcome any problems which may exist within the family environment;

— consent is dispensed with on justifiable grounds in terms of the relevant legislation;

. Aboriginal children surrendered for adoption should be adopted with Aboriginal families wherever
possible.*%

The Guidelines were considered at the Ninth Annual Conference of the Council of Social Welfare Ministers
in 1978, but it was not until 1984 that the principles contained in the Guidelines received any express
acceptance. At the 1984 Conference, the Council endorsed the Report of the Working Party established to
review State Aboriginal fostering and adoption practices. The Report stated that ‘within the framework of
sound child care practice the child’s Aboriginality is a significant issue which must be reflected both in
decision making processes and in daily practice.’*®” The 1984 Conference endorsed the following
recommendations in relation to fostering (and similar recommendations for adoption):

It is recommended that in the foster placement of an Aboriginal child a preference be given, in the absence of good
cause to the contrary, to a placement with:

. a member of the child’s extended family;

. other members of the child’s Aboriginal community who have the correct relationship with the child in
accordance with Aboriginal customary law;

o other Aboriginal families living in close proximity (Recommendation 6).

It is recommended that selection criteria for Aboriginal foster parents be amended (by legislation if necessary) to:
@) recognise Aboriginal couples married according to the customs of their community;

(b) recognise the prevailing social values and customs of the appropriate Aboriginal community;

(c) consider the appropriateness of recognising de facto marriages for fostering purposes (Recommendation
7).1338

The endorsement of these recommendations represents a significant advance.*** In 1982, this Commission’s
Research Paper 4 had commented that there had been ‘only limited acceptance of the Guideline ... to date ...
In some States and Territories, policies generally in line with those spelt out in the Guidelines are followed in
practice but this is by no means universal.***® The Working Party of the Standing Committee of Social
Welfare Administrators called for State policies and procedures to recognise the broad principles contained
in the DAA Guidelines, while at the same time stating that they should reflect the particular experience in
each State.™®* At present, there are policy guidelines in Victoria,"*** South Australia,"*** and Western
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Australia,™*** and draft policies in Queensland,**** the Northern Territory***® and New South Wales,**" which

support special placement principles for Aboriginal children.’**® Only in the Northern Territory™** and
Victoria'* have principles such as those expressed in the Guidelines been implemented in child welfare or
adoption legislation, though less specific legislation has been enacted in New South Wales.****

Overseas Developments

353. An Overseas Analogue: The Indian Child Welfare Act 1978 (USA). The Australian history of large
scale intervention in Aboriginal families, resulting in the displacement of many children from their families,
has close parallels in comparable countries such as the United States and Canada: Responses in such
countries are therefore of considerable relevance. By far the most comprehensive legislative attempt to deal
with the issue is the Indian Child Welfare Act 1978 (USA). The Act was proposed and enacted in an attempt
to respond to the alarmingly high percentage of Indian families broken up by the removal of their children by
non-tribal public and private agencies,***? usually to be placed in non-Indian foster and adoptive homes and
institutions. In the Act, Congress stated its fin ding that the States, in exercising jurisdiction over Indian child
custody proceedings, had ‘often failed to recognise the essential tribal relations of Indian people and the
cultural and social standards prevailing in Indian communities and families’.**® In consequence, s 3 of the
Act states:

The Congress hereby declares that it is the policy of this Nation to protect the best interest of Indian children and to
promote the stability and security of Indian tribes by the establishment of minimum Federal standards for the removal
of Indian children from their families and the placement of such children in foster or adoptive homes which will
reflect the unique values of Indian culture, and by providing for assistance to Indian tribes in the operation of child
and family service programs.

The Act applies to all Indian ‘child custody proceedings’, broadly defined to include foster placements
(where the parents cannot have the child returned on demand), adoptive or pre-adoptive placements, and
proceedings for the termination of parental rights (eg wardship or ‘care and control’ proceedings) where the
child is an ‘Indian child’ as defined.”** On the other hand it does not apply to ‘genuine’ criminal proceedings
(ie those involving ‘a placement based upon an act which, if committed by an adult, would be deemed a
crime’), or to an award of custody to one of the parents in divorce proceedings.’*® In child custody
proceedings as so defined, the Act both prescribes standards to be applied by State courts, and gives
preference to the jurisdiction of Indian tribal courts with respect to their children. For present purposes, these
aspects need to be treated separately.
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354. Standards to be Applied in State Courts. Where State courts retain jurisdiction over Indian child
custody proceedings, the Act imposes relatively strict standards at the different stages and to the different
kinds of proceedings. Thus in cases involving involuntary termination of parental rights, s 102 provides:

(d) Any party seeking to effect a foster care placement of, or termination of parental rights to, an Indian child under
State law shall satisfy the court that active efforts have been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian family and that these efforts have proved unsuccessful.

(e) No foster care placement may be ordered in such proceeding in the absence of a determination, supported by clear
and convincing evidence, including testimony of qualified expert witnesses, that the continued custody of the child by
the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.

(f) No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported
by evidence beyond a reasonable doubt, including testimony of qualified expert witnesses, that the continued custody
of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.

In cases of voluntary termination, special provision is made to ensure that parental consent is genuine and
sustained, and that the consequences of consent are fully understood (if necessary through the provision of
interpretation into the relevant Indian language).**® Consent may be withdrawn at any time before the final
decree of termination or adoption, and even, in the case of fraud or duress, within two years of a final
adoption decree.’®*’ Even after parental rights have been duly terminated, the Act seeks to protect Indian
children by maintaining them within their own extended family or community. Section 105 provides:

(a) In any adoptive placement of an Indian child under State law, a preference shall be given, in the absence of good
cause to the contrary, to a placement with (1) a member of the child’s extended family; (2) other members of the
Indian child’s tribe; or (3) other Indian families.

(b) Any child accepted for foster care or pre-adoptive placement shall be placed in the least restrictive setting which
most approximates a family and in which his special needs, if any, may be met. The child shall also be placed within
reasonable proximity to his or her home, taking into account any special needs of the child. In any foster care or pre-
adoptive placement, a preference shall be given, in the absence of good cause to the contrary, to a placement with -

(i) a member of the Indian child’s extended family;
(ii) a foster home licensed, approved, or specified by the Indian child’s tribe;
(iii) an Indian foster home licensed or approved by an authorised non-Indian licensing authority; or

or operated by an Indian organisation which has a program suitable to meet the Indian child’s needs.

Moreover, this preference principle is to be applied as nearly as possible in accordance with the standards of
the relevant Indian community:

The standards to be applied in meeting the preference requirements of this section shall be the prevailing social and
cultural standards of the Indian community in which the parent or extended family resides or with which the parent or
extended family members maintain social and cultural ties.**%®

Special provision is also made for notification to parents, custodians and the Indian child’s tribe,***® for their
right to intervene in State court proceedings,”*® and for legal aid and access to documents and reports.****
Where an adoption is terminated or set aside, a biological parent or previous Indian custodian has a right to
the return of the child, unless such return would not be in the best interests of the child.'**? These standards
do not apply to temporary emergency removal or placement of a child ‘in order to prevent imminent physical
damage or harm to the child’, although they do of course apply to any subsequent child custody proceedings
with respect to that child.”**®* Nor do they apply if State or other federal law imposes a higher standard or
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confers a greater degree of protection on Indian children.*** In this respect the Act establishes a uniform
minimum standard for Indian child custody proceedings throughout the United States.

355. Tribal Court Jurisdiction over Indian Children. From the United States’ perspective, an equally
important — possibly more important — aspect of the Indian Child Welfare Act is the preference it
establishes for Indian tribal courts.** Section 101(a) of the Act provides that:

An Indian tribe shall have jurisdiction exclusive as to any State over any child custody proceeding involving an
Indian child who resides or is domiciled within the reservation of such tribe, except where such jurisdiction is
otherwise vested in the State by existing Federal law. Where an Indian child is a ward of a tribal court, the Indian
tribe shall retain exclusive jurisdiction, notwithstanding the residence of domicile of the child.

Where an Indian child is not domiciled or resident on the reservation, a State court is required to transfer a
child custody case involving the child to the relevant tribal court upon request, unless a parent objects and ‘in
the absence of good cause to the contrary’.***® Related provision is made for full faith and credit to be given
to tribal court custody orders,***’ for resumption of tribal court jurisdiction over custody proceedings,™** and
for tribal-State agreements with respect to transfer of cases, concurrent jurisdiction, and care and custody of
Indian children generally."**

356. The Indian Child Welfare Act in Practice. The Indian Child Welfare Act has been generally welcomed
in the literature,”*”° and by Indian organisations and communities, and has, apparently, gained increasing
acceptance by State courts. Some criticism has been levelled at the various ‘escape clauses’ in the Act (eg the
power of a State court to retain jurisdiction where there is ‘good cause’ to do so), but it seems that fears that
such provisions allow State court judges to exercise ‘broad discretions to continue prior practices’ have, so
far, proved unjustified."*”* On the other hand the Act has been criticised as an unwarranted intrusion into
areas of State responsibility**’? and as subordinating ‘children’s rights to the rights of parents and tribes’.**"
Fears have been expressed that the Act might indeed be, at least in part, unconstitutional on due process or
equal protection grounds or as an intrusion into areas of State jurisdiction.”*’* There has not yet been a
thorough examination of the constitutional issues, but the challenges made so far have failed,"*”* and the
consensus of judicial and academic opinion is that the Act is substantially constitutional.**”® Similarly,
disagreement with the basic principles of the Act seems not to have been sustained. The Act has stimulated
Indian tribes and organisations and government agencies to educate State and tribal judges and welfare
personnel, to provide improved Indian child care programs, and to assume increased responsibility for care
generally.**”” Continuing difficulties relate more to areas excluded from the Act, in particular, voluntary
foster-care programs. The Act does not apply to voluntary foster-care programmes where there is no
termination of parental rights.”*"® Several State courts have also held that the Act does not apply to intra-
family disputes.”®”® There have also been difficulties with notification of placements under the Act,”** and
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especially with continuing funding of Indian child care programs.**! A further problem has resulted from the
narrow construction placed by some courts on the words ‘Indian custodians’ as a person who may have
standing to intervene and have the child placed in the extended family.**** Nevertheless the Act is regarded
as a distinct improvement upon the previous position. A rather curious indication of its success is provided
by the following statement:

The American Association on Indian Affairs has compiled some statistics in the aftermath of the Indian Child
Welfare Act of 1978 which point to an alarming number of native children coming from Canada to be adopted in the
United States. Some American child welfare agencies have released data which indicate that virtually all of the native
children they have placed for adoption have been from Canada. The Yukon Territorial government has even been
reported as advertising in the US media that they will subsidise vacation costs for a holiday in the Yukon for
prospective adoptive parents of native children. %8

This may suggest that some of the demand for cross-cultural adoption stems from the needs of adoptive
parents rather than of the children.

357. Canadian Experience. The Commission is not aware of legislation along the lines of the Indian Child
Welfare Act 1978 (USA) in other comparable countries. However, in Canada there is serious concern about
the policy and administration of Indian child welfare arrangements, and much work is being done to improve
these. According to Hepworth:

There are approximately 300 000 status Indians and 750 000 non-status Indians and Metis in Canada; of these, over
40 per cent ie, 420 000 are children under 15 years of age. Over four per cent of Status Indian children and over 3.5
per cent of all Native Children are in the care of the child welfare services, both provincial and federal. The picture
for all Canadian children in care is much less — 1.35 per cent.***

It has been estimated that Native children constitute some 50 per cent of children in care in the western
provinces and approximately 20 per cent of all children in care in Canada.”®® The Manitoba Review
Committee on Indian and Metis Adoptions and Placements found that there had been a ‘systematic delivery
of [Indian] children beyond the boundaries of Manitoba with subsequent culture and identity loss’.**®

Responses to this problem are taking a variety of forms.

o Ontario Children and Family Services Act 1985 — Declaration of Principles. A Report by Associate
Professor Morse of the University of Ottawa examined the options for change in Indian child welfare
in Ontario.’®® The Report did not recommend separate legislation for Indian child welfare, largely
because of the constitutional difficulties associated with special provincial legislation in this field.**®
It did, however, urge that general child welfare legislation be amended in such a way as to make it
more responsive to the particular needs of Indian children. The Report emphasised the importance of
Indian involvement at both the administrative and policy level of Indian child welfare arrangements. It
called for proper recognition to be given to the important role of the extended family in child care
arrangements in Indian communities, on the basis that the standards to be applied in interpreting the
law should be those of the community to which the parents and children belong. In addition, the
Report recommended that legislation should provide for validation of all adoptions conducted in
accordance with Indian customary law. But it did not propose that Indian bands be given jurisdiction
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over Indian child protection cases.™®®* The Report was followed by a Provincial consultative paper
suggesting a range of measures.’**® In 1985 the Ontario Parliament passed the Children and Family
Services Act.***" This provides that in both adoption proceedings and child protection proceedings the
‘importance, in recognition of the uniqueness of Indian and native culture, heritage and traditions, of
preserving the child’s cultural identity***? shall be taken into consideration in determining the best
interests of a child. In child protection proceedings where the court decides it is necessary to remove
the child from its existing custody arrangement, the court shall in the case of an Indian or native
person, consider whether it is possible to place the child with a member of the child’s extended family,
a member of the band or native community or another Indian or native family.***® Should a child be
made a society or Crown ward, the society having care of the child shall choose a residential
placement for the child with a member of the child’s extended family, his band or native community
or another Indian or native family if possible.’*** In relation to adoption matters there appears to be no
such specific child placement principle. The Act however does recognize customary care, defined as:

[t]he care and supervision of an Indian or native child by a person who is not the child’s parent, according to
the custom of the child’s band or native community.***

The Act enables the Minister to make agreements with bands and native communities for the provision
of services, and for the designation of an Indian or native child or family service authority. Once
designated under the Act, a child care agency is given considerable authority over child care cases, in
a way not yet seen in Australia.™** Section 196 endorses consultation between any agencies providing
services or exercising powers under this Act and native communities or bands about the provision of
services or exercise of powers effecting children.**” Other Provinces have enacted, or are considering,
child welfare legislation which is more responsive to Indian child welfare needs.***®

Spallumcheen Band By-Laws. There have also been developments in the way of administrative
transfers of child welfare programs to Indian bands in Alberta, Manitoba and (in one case) British
Columbia.®®**® Under the (British Columbia) Spallumcheen Band’s Child Welfare By-Laws which
came into effect in June 1980, the Band is assigned exclusive jurisdiction over child care proceedings
of children who are members of the Band, regardless of their residence.*® Where a child is in need of
protection, the Chief and the Band Council have authority to determine its placement in accordance
with Indian customs and in accord with the following order of priorities:

(a) with one of the child’s parents;

(b) with a member of the extended family living on the reserve;

(c) with a member of the extended family living on another Indian reserve;
(d) with a member of the extended family living off the reserve;

(e) with an Indian living on a reserve;
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One reason given was that before any recommendations could be made in relation to native courts there needed to be further review and
discussion. id, 100, 101.

Ministry of Community and Social Services, The Children’s Act A Consultation Paper, Ontario, October 1982. See BW Morse, ‘The
Children and Family Services Bill. Impact upon the Indian People of Ontario’, unpublished, Ottawa, 1984.

The Act has not yet been proclaimed.

s 37(4), 130(3).

s 53(5). See also s 54(2)(b), 54(4)(d), 60(4)(d) and 65(1)(e) relating to rights of the representative of the band or native communities which
the child belongs to apply for access, review the child’s status or appeal.

s 57(2)(d).

s 191.

s 15-20.

The Lieutenant-Governor-in-Council may make regulations exempting an Indian or native children family service authority or band or
persons caring for children under customary care from any provision of the Act or regulations and may prescribe matters requiring
consultation between native communities and bands for the purposes of s 196: see s 206.

See eg Child Welfare Act 1984 (Alberta) s 73 which provides for consultation with the relevant Indian band council before making
arrangements for or applying for orders in relation to the guardianship of an Indian child. However the legislation is on its face more
concerned to ensure that Indian children do not lose Indian status and associated rights than it is to influence placement decisions: cf s 66. In
addition several child welfare agreements have been entered infor for Indian and Metis child services agencies to provide services (both on-
reserve and in an urban setting): D de Jong, Alberta Social Services and Community Health, Submission 493 (6 September 1985)

D Ahenakew, National Chief, Assembly of First Nations, Submission 336 (2 June 1982), and enclosures.

See generally JA MacDonald, ‘The Spallumcheen Indian Band By Law and its Potential Impact on Native Indian Child Welfare Policy in
British Columbia’ (1983) 4 Can J Fam L 75.



(f) with an Indian living off a reserve;

(g) as a last resort — with a non-Indian living off the reserve.X%!

In analysing these priorities the Band Council is required to give paramount consideration to the best
interests of the child.***? A decision of the Council may be reviewed by the General Meeting of the
Band.*®® Such decisions are not made by way of a formal judicial inquiry."*** The validity of the By-
laws is open to challenge on the grounds that the Indian Act 1970 (Can) s 81 does not expressly
authorise Indian bands to legislate for child protection.*® This is one reason why the Spallumcheen
experience has not been followed elsewhere. A similar by-law passed by an East Kootenay Indian
Band was disallowed by the Minister in October 1982.

. Tripartite Agreement on Indian Child Welfare in Manitoba. In February 1982 the Federal and
Manitoba Governments entered into a tri-partite agreement (the Canada — Manitoba — Indian Child
Welfare Agreement) with the Four Nations Confederacy. The agreement delegates to the Confederacy
responsibilities for the development and delivery of child welfare services on Indian Reserves in
Western Manitoba. The agreement is not restricted to the membership of bands, but enables the
delivery of services to all Indians residing on reserves covered by the agreement. The transfer to the
Indian Child Care Agencies took place under the Manitoba Child Welfare Act s 7, which permits a
Director of Child Welfare to invest a committee of ‘local citizens known to be interested in child
welfare’ with the obligations and responsibilities prescribed by the Act. Thus Indian Child Care
Services are subject to the Manitoba Child Welfare Act, which defines the standards of child
protection, the mode of judicial decision making and the placement options for children found in need
of protection. It does not specifically provide for Indian practices or customs to be taken into
account.**® A review of the Agreement is one of the matters under consideration by the Manitoba
Review Committee on Indian and Metis Adoptions and Placements. The Committee has recommended
administrative procedures to be strictly followed in the placement of Indian and Metis Children.*"’
The procedures seek to ensure Indian and Metis involvement in the placement of children and that
children are placed in culturally and linguistically appropriate homes.

358. The Relevance of the North American Experience. There are of course dangers in translating the North
American experience into Australian legislation or administrative practice. It is possible to point to the
differences in authority structures among American Indian tribes, compared with Australian Aborigines.
American Indians, if not traditionally then certainly in modern times, appear to have placed more emphasis
on established and structured authority systems than have Australian Aborigines. More importantly, in the
United States, tribal sovereignty is still the basic premise of Indian law. But these differences are more
relevant to questions involving tribal court systems than to implementation of a statutory child placement
principle.**®® In examining whether it would be appropriate for an Aboriginal child placement principle to be
enacted, the similarities between the American Indian situation and that of Australian Aborigines are
persuasive. The more important similarities include a history of high numbers of children being removed
from their families and placed in substitute care outside their communities; continuing over-representation of
Aboriginal children is the child welfare and juvenile justice systems; the desire of local groups and agencies
to play an active role in the design and delivery of child welfare services relating to indigenous children; the
traditional and widespread use of the extended family in child care arrangements, and their relatively low
economic status when compared to that of the general community.

1401  By-laws, s 10, MacDonald (1983) 89.

1402  s10.

1403  s12,15,18,19 and 23.

1404  MacDonald (1983) 90.

1405  id, 91-2.

1406  The delegation of responsibilities for child care to Indian organisations is not new. In Alberta employees of the Blackfoot Band Council have
had authority to administer the Alberta Child Welfare legislation with respect to local children since 1975. There are a number of other
examples.

1407  Interim Report, Manitoba, 26 May 1983, 31-9.

1408  See para 791.



The Prospects for Reform in Australia

359. State and Territory Initiatives. In considering the prospects for reform it is important to have regard to
recent developments in some Australian States and Territories towards ensuring greater legal protection for
Aboriginal children, and reducing the undesirable impacts of official intervention in those cases where it may
be necessary. In 1983 the Northern Territory took the initiative in legislating for an Aboriginal child
placement principle to apply in the placement of children found in need of care. Legislative and
administrative changes in a number of the States also need to be considered.

360. Community Welfare Act 1983 (NT). This Act, which came into force in April 1984, includes an
Aboriginal child placement principle which may be said to be inspired by aspects of the Indian Child
Welfare Act 1978 (USA). Section 69 provides:

Where a child in need of care is an Aboriginal, the Minister shall ensure that —
@) every effort is made to arrange appropriate custody within the child’s extended family;

(b)  where such custody cannot be arranged to his satisfaction, every effort is made to arrange appropriate custody
of the child by Aboriginal people who have the correct relationship with the child in accordance with
Aboriginal customary law; and

(c)  where the custody referred to in paragraph (a) or (b) cannot be arranged without endangering the welfare of
the child after consultation with-

(i) the child’s parents and other persons with responsibility for the welfare of the child in accordance
with Aboriginal customary law; and

(ii) such Aboriginal welfare organizations as are appropriate in the case of the particular child,

a placement that is consistent with the best interests and the welfare of the child shall be arranged taking
into consideration-

(iii) preference for custody of the child by Aboriginal persons who are suitable in the opinion of the Minister;

(iv) placement of the child in geographical proximity to the family or other relatives of the child who have an
interest in; and responsibility for, the welfare of the child; and

(v) undertakings by the persons having the custody of the child to encourage and facilitate the maintenance
of contact between the child and its own kin and with its own culture.

The Act establishes a Family Matters Court (consisting of a magistrate). In the original discussion draft of
the legislation circulated for comment™® the placement principle set out in what is now s 69 was in terms
applicable only to decisions of the Minister, not to those of the court. Section 43 of the Act now requires that
the court consider the criteria contained in s 69 when an application that an Aboriginal child be found in need
of care is made by the Minister. Section 43(e) provides that in such proceedings the court shall consider:

where the child is an Aboriginal — the person or persons to whom, in its opinion, custody of the child should be
given should the child be found to be in need of care, having regard to the criteria imposed on the Minister by section
69.

The court is required to consider the importance of maintaining and promoting the relationship of the child
with its parents, guardians and its extended family where appropriate,**® thus enabling recognition to be
given to the role of the extended family within Aboriginal communities. Section 43 also provides that any
assessment of an Aboriginal child as in need of care should be determined in the light of the standards of the
community in question:

(2) Subject to sub-sections (1) and (3), the Court shall only declare a child to be in need of care where it is satisfied
that an order declaring the child to be in need of care would ensure that the standard of care of the child as a result of
that order would be significantly higher than the standard presently maintained in respect of the child.

1409  Community Welfare Bill 1983 (NT), tabled in the Legislative Assembly, 24 March 1983. The Commission expresses its appreciation to the
NT authorities for the opportunity to comment in detail on aspects of the legislation.
1410 s 43(1)(c).



(3) For the purpose of sub-section (2), the Court shall, in assessing the standard of care of the child, consider the
social and cultural standards of the community in which the parents, guardians or persons having the custody of the
child (and, where appropriate, the extended family of the child) reside or with which they maintain social and cultural
ties.

Section 69 in conjunction with s 43 thus specifies ways in which a placement decision can be challenged by
Aboriginal people affected, on the grounds that it fails to take account of legitimate concerns relating to

Aboriginal children.
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361. Adoption Act 1984 (Vic). Similar potential exists under the Adoption Act 1984 (Vic). Section50 (not
yet proclaimed) provides that:

(1) The provisions of this section are enacted in recognition of the principle of Aboriginal self-management and self-
determination and that adoption is absent in customary Aboriginal child care arrangements.

(2) Where-
(@)  consent is given to the adoption of a child by a parent-
(i) who is an Aborigine; or

(if) who is not an Aborigine but, in the instrument of consent, states the belief that the other parent is an
Aborigine —

and who, in the instrument of consent, expresses the wish that the child be adopted within the Aboriginal
community; or

(b)  the Court has dispensed with the consent of the parents and the Director-General or principal officer of an
approved agency believes on reasonable grounds that the child has been accepted by an Aboriginal community as an
Aborigine and so informs the Court-

the Court shall not make an order for the adoption of the child unless the Court is satisfied as to the matters referred
to in section 15 and, where a parent has given consent, is satisfied that the parent has received, or has in writing
expressed the wish not to receive, counselling from an Aboriginal agency and-

(c) that the proposed adoptive parents are members, or at least one of the proposed adoptive parents is a member,
of the Aboriginal community to which a parent who gave consent belongs;

(d) that a person of a class referred to in paragraph (c) is not reasonably available as an adoptive parent and that
the proposed adoptive parents, or at least one of the proposed adoptive parents, is a member of an Aboriginal
community; or

(e) that a person of a class referred to in paragraph (c) or (d) is not reasonably available as an adoptive parent and
that the proposed adoptive parents are persons approved by or on behalf of the Director-General or the principal
officer of an approved agency and by an Aboriginal agency as suitable persons to adopt an Aboriginal child.

(3) In this section, ‘Aboriginal agency’ means an organization declared by order of the Governor in Council ... to be
an Aboriginal agency in accordance with sub-section (4).14'?

Section 50 has to be read in conjunction with s 15, specifying the general criteria for the making of an
adoption order. Section15 requires the Court to be satisfied, among other things that:

(b)  the Director-General ... has given consideration to any wishes expressed by a parent of the child in relation to
the religion, race or ethnic background of the proposed adoptive parent or adoptive parents of the child; ...

(d)  the welfare and interests of the child will be promoted by the adoption.****

1411
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See also s 4(3)(b) (definition of ‘maltreatment’ by reason of severe psychological or social malfunctioning to be ‘measured by the commonly
accepted standards of the community to which [the child] belongs’), 68 (requiring the Minister to ‘provide support and assistance to
Aboriginal communities and organisations as he thinks fit in order to develop their efforts in respect of the welfare of Aboriginal families and
children, including the promotion of the training and employment of Aboriginal welfare workers’), 70 (providing for an agreement with a
community government council or incorporated association for it to undertake functions under this Act in relation to the welfare of
children’), s 77(e) (providing for the licensee of a licensed children’s home to record as far as reasonably ascertainable ‘the race or ethnic
origin’ of any child received into the home).

s 50 provides for the criteria for Aboriginal agencies and related matters. In particular it provides that for an organization to be ‘declared’
under s 50(3) the Director-General must be satisfied that it is ‘managed by Aborigines, that its activities are carried on for the benefit of
Aborigines and that it has experience in child and family welfare matters’. s 50 has not yet been proclaimed.



A number of comments may be made on the provisions of the Adoption Act 1984 (especially s 50) applying
specifically to Aboriginal children:

Limitation to cases where parents consent. Section 50 is limited by the requirement, that (except
where parental consent has been dispensed with) the parent’s written wishes that the child be adopted
within the Aboriginal community must be given. The Act seeks to ensure that a parent is aware of the
right to make such a request by a requirement as to counselling by an Aboriginal agency, which
applies unless the parent has expressed the wish not to receive such counselling.

Condition of access by Aboriginal community members may be imposed. Section 37 (not yet
proclaimed) enables parents to specify that consent to adoption is subject to a right of access to the
child by parents, relatives and, in the case of Aboriginal children, to the Aboriginal community to
which the child belongs:

In the case of a consent in which the wish is expressed under section 50 that the child be adopted within the
Aboriginal community — a condition [may be imposed] that members of the Aboriginal community to which
the child belongs have a right of access in accordance with the prescribed terms to the child.

Strict application of placement principle where s 50 applies. Where s 50 does apply, the effect of the
priorities set out in s 50(2)(c)-(e) is strict. If no member of the consenting parent’s Aboriginal
community or (if no such person is reasonably available) of another Aboriginal community is
reasonably available, then the proposed adoptive parents must be persons approved by the ordinary
adoption authorities and by an Aboriginal agency as suitable persons to adopt an Aboriginal child.****
In such cases the Aboriginal agency has, in theory at least, power to prevent adoption of the child by
persons it regards as unsuitable to adopt an Aboriginal child. The regime imposed by s 50(2)(c)-(e) is
thus a relatively strict one, adding emphasis to the basic prerequisite that the consenting parent request
its application.

Notification of Aboriginality. Sections 70(2) and 114 of the Act together establish machinery by which
Aboriginal children to whom s 50 applies (and the adoptive parents of such children) are to be given
notice, when the child reaches 12 years of age, "to the effect that the adopted child may be entitled to
certain rights and benefits that exist for the benefit of the child’.***®

Relation to other provisions for guardianship and child welfare. As s 50(1) of the Act expressly
recognises, ‘adoption is absent in customary Aboriginal child care arrangements’. The Children
(Guardianship and Custody) Act 1984 (Vic), introduced together with the Adoption Act, makes new
provision for forms of long term guardianship or custody by members of the child’s family or
‘relatives’, not involving adoption in the ordinary sense. As the Minister pointed out in introducing
that Act:

Guardianship and custody orders are particularly suitable for Aboriginal families, since they are more
consistent with Aboriginal cultural values than adoption.**®

Although the Act does not in terms establish a placement principle along the lines of s 50 of the
Adoption Act 1984 (Vic), it does establish two rules which will assist in ensuring that decisions as to
guardianship and custody are made consistently with that principle. First, s 12(12) of the Act defines a
‘spouse’, in relation to a parent or relative, to include a person who is traditionally married under
Aboriginal customary laws.'*"" The effect will be to recognise a broader range of ‘relatives’ (as
defined in s 3) eligible to apply for guardianship or custody under the Act. Secondly s 12(5) provides
that the Court shall not make an order for guardianship or custody under the Act in respect of an
Aboriginal child ‘unless the Court has received a report from an Aboriginal agency’, a term which has
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For the Act’s recognition of traditional Aboriginal marriage for the purpose of qualification for adoption see para 281.

It is proposed to proclaim the Victorian Aboriginal Child Care Agency as an Aboriginal agency under s 50. Similar agencies which may be
established in country areas may also be proclaimed: Director-General, Victorian Department of Community Welfare Services, Submission
416 (9 May 1984).

s 114(2). Neither s 37 or s 114(2) have yet been proclaimed.

Victoria, Parl Debs (Legislative Assembly) (2 May 1984) 4245 (Hon P Toner MLA).

See para 277.



the same meaning as it does in the Adoption Act 1984 (Vic).**® Since it is not proposed that the
Aboriginal placement principle should establish a statutory preference in favour of Aboriginal as
against non-Aboriginal relatives'*® and since the Act is concerned only with long-term guardianship
of ‘relatives’ as broadly defined (s 12(2), (12)) the Act seems fully consistent with the placement
principle in the Adoption Act 1984 (Vic). The Children (Guardianship and Custody) Act 1984
provides a suitable alternative form of placement for Aboriginal children, and it will be reinforced by
the restraints imposed by s 50 of the Adoption Act 1984 where adoption outside the extended family is
proposed as an alternative.

362. Family and Community Development Bill 1984 (Qld). Provisions of this Bill, tabled in Parliament on
26 April 1984 as a discussion draft, seek to ensure that a child’s Aboriginality is taken into account by the
court in hearing applications for child protection orders. Clause 181(vii) provides that, in proceedings for the
protection of children in need of protection, the court shall take account of the need “to foster and assist the
indigenous, ethnic and cultural identity of a child, his parents and other members of his family’. Similarly cl
196(2) provides that where a child is under the guardianship or custody of the Director it shall be the duty of
the Director, among other matters, to:

(c)  give preference to placing the child-
(i) in geographic proximity to his family;

(if) with persons who share the child’s indigenous, ethnic or cultural background, unless, in the opinion of
the Director, it is not reasonably practicable to do so or it is not in the welfare and interests of the child to do so.*?°

These provisions do not go as far as either the Victorian or Northern Territory provisions, nor as far as the
Queensland Department of Children’s Services own draft policy guidelines.*?* They do not provide that any
assessment of an Aboriginal child as in need of protection should take account of the relevant standards
found in that child’s community. They make no provision for Aboriginal involvement and leave decision
making to the Director of Children’s Services.**? Nevertheless they do represent a step forward, especially if
they are to be implemented in the light of the Department’s draft guidelines. Apparently new regulations are
proposed under the Adoption of Children Act Amendment Act 1983 (Qld) that will take account of
Aboriginal child care principles.**?

363. Community Welfare Act 1982 (NSW). This Act, only some provisions of which have been proclaimed,
spells out the implications of the ‘paramount consideration’ of the welfare of the child in cross-cultural
situations. Section 81(4) provides:

Where the court is of the opinion that a child the subject of a [care] application ... has been brought up substantially in
accordance with the culture of a particular ethnic group or is regarded as belonging to a particular ethnic group, the
court shall not, unless the child has expressed a wish to the contrary, make an order [for wardship or institutional
care] ... unless it has taken into account the desirability and feasibility of making an order ... placing the child in the
custody of a person belonging to that ethnic group.

In performing its duty under s 81(4) the Court must have regard to a report prepared by a competent person
‘dealing with the conflict of cultural factors’ involved.*** No doubt it was intended to include Aborigines as
one ‘ethnic group’ covered by s 81(4), although the term ‘ethnic’ does not necessarily include indigenous
groups such as Aborigines, and the Act itself distinguishes, in s 5, between ‘Aborigines, as defined in section
2(1) of the Aborigines Act, 1969’ and ‘members of an ethnic group’.*** It may be that a placement principle,
similar to that recommended for Aboriginal children, should be enacted for children of immigrant
communities with distinctive cultures of their own, though this is, of course, outside the Commission’s

1418  These provisions were added to the Bill in response to criticism that in its earlier version it did not conform to the Aboriginal child welfare
provisions in the Adoption Bill. See eg P MacKenzie, Submission 409 (14 August 1984) 2.

1419  See para 367.

1420  c1196(2)(c).

1421  See para 352.

1422  See para 373.

1423  SWA Report, 15.

1424 s81(3).

1425 s 5(1)(c)(iv), (vii). s 5(1)(c)(vi) defines all Aborigines as ‘persons disadvantaged’ and in need of assistance. There is no definition of ‘ethnic
group’ in the Act. It would be open to a Court, in the light of s 5, to hold that Aborigines are not an ‘ethnic group’ and are therefore excluded
from the rather limited protection of s 81(4).



Terms of Reference.'*?® But one could not justify a placement principle for ethnic children to the exclusion
of Aboriginal children. For this reason at least, s 81(4) may well be construed more broadly. But it would be
desirable for the matter to be put beyond doubt by an amendment to the Act.

364. Other States and Territories. In South Australia the Adoption of Children Regulations, reg 17(2)
provides that:

The Director General may also waive one or more of the criteria where it is desirable that a child should be adopted
by applicants of the same racial origin and approved prospective adopters of that racial origin who meet all the
criteria are not available.

The criteria referred to are those established by the Regulations pursuant to s 72(1a) of the Adoption of
Children Act 1966 (SA). There is no power to waive statutory criteria for adoption (such as recognised
marriage). Nor are there specific provisions in the adoption or child welfare legislation of South Australia,***’
Western Australia, Tasmania or the Australian Capital Territory which address Aboriginal child welfare
issues in any of the specific ways outlined in the previous paragraphs.'*?

Questions of Principle and Implementation

365. The Need for Specific Protection. The history of disproportionate intervention in Aboriginal families,
and the evidence of continuing problems, strongly support the case for specific protection for Aboriginal
children and their families. This need has already been widely accepted in Australia, as evidenced by the
adoption of policy guidelines at federal level and in most States and Territories**” and by the recent
legislative initiatives already described, in particular those in the Community Welfare Act 1983 (NT) and in
the Adoption Act 1984 (Vic). It is supported also by analogous developments in North America, where the
impact of the child welfare systems on Indian families has been very similar to the Australian experience.
The need has also been recognised by other Australian inquiries into the question. The Final Report of the
NSW Aboriginal Children’s Research Project recommended legislative protection:

A Commonwealth Aboriginal Child Welfare Act may be the only way to protect all Aboriginal children against
undue welfare intervention. With the success of the Indian Child Welfare Act 1978 (USA) in safeguarding Indian
children, this option deserves urgent investigation by the Commonwealth government in conjunction with Aboriginal
communities.***

The Working Party of the Standing Committee of Social Welfare Administrator’s reported that it was

disturbed by the varying discrepancies it found between policy and practice throughout Australia — discrepancies
that could not be blamed on inadequate resources alone.**

and found that:

While the working party felt that legislation at either State or Commonwealth level would not, on its own, be a
panacea, it would at least afford an acceptable measure of protection. %2

Legislation providing for an Aboriginal Placement Principle would be consistent with the stated Policy
Objectives of the International Year of the Child 1979, National Committee of Non-Government

1426  For the distinction between recognition of Aboriginal customary laws and of immigrant traditions see para 163. It should be said that there is
no evidence of the disproportionate impact of the child welfare system on immigrant families such as has long existed, and continues to exist,
in the case of Aborigines. See para 345.

1427  However the SA Department of Community Welfare has adopted a proposal for Community Self-Management of Aboriginal Welfare
Services: Department for Community Welfare, (M Harris) Submission 439 (8 June 1984). A discussion paper circulated to Aboriginal
communities stated that: The aim of community self management is to provide local people with direct control over their own welfare
services to families and individuals so that they meet the needs of the local community, are related to Aboriginal culture and the natural
caring within communities is extended. (id, 3).

1428  The Community Welfare Act 1972 (SA) s 10(4) provides that:

In recognition of the fact that this State has a multi-cultural community, the Minister and the Department shall, in administering this Act take
into consideration the different customs, attitudes and religious beliefs of the ethnic groups within the community.
cf para 363 on the meaning of ‘ethnic group’ in this context.

1429  See para 352.

1430  Aboriginal Children’s Research Project (NSW) Draft Principal Report (March 1982) 161.

1431  SWA Report, 33.

1432 id, 39.



Organisations. That Committee called on bodies (including the Commission) to develop mechanisms which
would ensure that in cases involving the placement of Aboriginal children:

... priority be given to placement with the Aboriginal extended family or foster family, with an Aboriginal Family
Group home or hostel ...***

Support for a placement principle embodied in federal legislation was expressed by the national organization
of Aboriginal and Islander Child Care Organizations (SNAICC) in 1984,*** although it was pointed out that
further consultation with local Aboriginal groups and organizations was required both on the principles of
such legislation and its implementation.*®

366. The Commission’s Conclusion. In the Commission’s view, legislation should deal expressly with the
placement of Aboriginal children. It is not sufficient to rely on the sensitivity of particular welfare officers,
authorities or magistrates in ensuring that appropriate principles are applied — and that concealed
ethnocentric judgments are not applied — in deciding on the future of Aboriginal children. Legislation
providing a statutory basis for an Aboriginal child placement principle would help to ensure that those
involved in making decisions on Aboriginal child placements make every effort to ensure that, wherever
possible, Aboriginal children are placed within the care of their own families and communities.*** It would
provide a basis on which decisions made in clear defiance of such a principle might be challenged, especially
where alternative care arrangements consistent with the principle are available. This would make the
implementation of the principle more secure than it will be if it continues to depend only on benevolent or
enlightened exercises of a general discretion. Such legislation should define more specifically the factors to
be considered in determining what is in the best interests of an Aboriginal child, the most important principle
being that, wherever possible, Aboriginal children should be placed within their own family or community,
and in a way consistent with the child care traditions of that family and community. It should require that, in
cases of adoptive and foster placements of Aboriginal children, preference should be given, in the absence of
good cause to the contrary, to placements with (1) a parent, (2) a member of the child’s extended family; (3)
other members of the child’s community (and in particular, persons with responsibilities for the child under
the customary laws of that community)’. In the specific case of fostering, where such a placement is not
possible, preference should be given to institutions for children approved by members of the local Aboriginal
community having special responsibility for the child or by an Aboriginal child care organisation working in
the area, and which have programs suitable to meet the child’s needs. The legislation should provide that in
making these decisions account should be taken of the standards of child care and child welfare of the
Aboriginal community to which the child belongs. In each Australian jurisdiction legislative protection along
these lines should be enacted.

367. The Scope of Protection. In addition to questions of implementation, of financial and other support for
Aboriginal agencies, and of the scope of their involvement in the delivery of child care services,***" certain
basic questions arise as to the scope of any child care principles.

o Defining ‘Aboriginal child’. The definition of Aboriginality for general purposes was discussed in
Chapter 7.*%® The accepted definition, based on the combination of descent, identification and self-
identification, is capable of presenting problems in the case of some children. As Chisholm has
pointed out ‘especially with younger children, the question of identification is what has to be
determined’.*** Apparently this has not been a problem in practice with existing legislative provisions
and administrative guidelines, which do not adopt special or narrow definitions of ‘Aboriginal
child’.***® Although the operation of the placement principle may be affected, and in some cases

1433 International Year of the Child National Committee of Non-Governmental Organisations, Aboriginal Children and the law (1979) 18. cf also
WA Backlog Procedures Committee (1982) 15-16.

1434 Chisholm, Black Children, White Welfare? (1985) 110-11.

1435  However, SNAICC rejected the recommendations in the SWA Report, because of lack of consultation with and participation by Aboriginal
groups, and especially the child care agencies, in formulating the Report, and also because of the Reports outright rejection of federal
legislation in this field: SNAICC, First Interim Report (1985) 7.

1436  cf Chisholm, Black Children: White Welfare? (1985) 115-17.

1437  See para 368-373.

1438  See para 88-95.

1439  Chisholm, Black Children: White Welfare? (1985) 6.

1440  The exclusion of Torres Strait Islander children from guidelines or a placement principle would not be justified, but their inclusion in the
Commission’s recommendation might be thought to present difficulties. See para 96 for discussion and see further Chapter 39 for the
Commission’s conclusions on the application of its recommendations to Torres Strait Islanders in appropriate cases.



attenuated, by uncertainties about whether a particular child is Aboriginal or by the fact that a child
does not belong to or identify with an Aboriginal community, it is undesirable to treat such factual
questions at the threshold or the jurisdictional level, whatever their substantive relevance may be. The
placement principles are, so far as their content is concerned, sufficiently flexible to deal with
definitional uncertainties. Accordingly it should be sufficient to define an ‘Aboriginal child’ as a child
of Aboriginal descent for the purposes of the placement principles.****

Application of the Principle to Disputes between Parents. With such a definition, disputes can arise
between parents (or indeed between relatives, eg grandparents) where one party is not Aboriginal. The
question is whether the placement principle should apply in such circumstances, so as to give a
preference to the Aboriginal parent or relative. The point was usefully discussed by Chief Judge Evatt
(dissenting), in Goudge. After pointing out that the Commission’s tentative proposal in Research
Paper 4 would not apply to custody disputes between parents, she said:

While such a principle has obvious relevance when deciding whether to place a child from one culture in a
family of another culture, it cannot readily apply to children of a mixed racial marriage who have been
brought up in contact with two differing cultural heritages. Nevertheless, it is another indication that cultural
factors are to be given weight in deciding the welfare of children. Many cases arising under the Family Law
Act involve children who have real connections with two different cultural, racial or religious backgrounds.
The principle that emerges from such cases is that while neither culture is to be preferred over the other, both
may be of importance to the child. As a result, the implications of any order for the continuing connection of
the child with each culture need to be considered.**?

Clearly, the child’s Aboriginality, and the circumstances in which the child has been brought up, are
relevant factors in such cases. Indeed, in all recent Australian cases, in both the Family Court and
Supreme Courts, they have been expressly treated as relevant.**® But it is one thing to treat them as
relevant and another to create by legislation a preference for a parent of one race or cultural
background as against another. Neither the Indian Child Welfare Act 1978 nor any equivalent
legislation or ad ministrative guidelines so far enacted or adopted in North America or Australia have
this effect — although such provisions do have the indirect but desirable effect of drawing attention to
the conflicting cultural factors which are usually involved. In the Commission’s view no more specific
provision is justified."** This recommendation makes it unnecessary to consider whether such a
preference could be justified consistently with standards of equal protection or racial non-
discrimination.***

Application to Juvenile Offenders. So far the discussion in this Chapter has concerned questions of
child welfare in the ordinary sense (adoption, custody, guardianship or protection). However courts
also have to make decisions affecting the long term future of children and young persons convicted of
offences, and these decisions may affect guardianship and custody, for example by transferring
guardianship to the State or to officials. It has been reliably estimated that ‘the numbers of children
removed from their families and communities today by the juvenile justice system greatly exceed
those removed under child welfare and adoption laws’.***® Existing formulations of a placement
principle, in Australia and (with one partial exception) North America, do not apply to sentencing
decisions affecting juvenile offenders, even where those sentencing decisions affect custody or
guardianship. The exception is the provision in the Indian Child Welfare Act 1978 (USA)***" which
applies the Act to ‘status’ offences involving children (ie, to offences which are criminal only because
of the defendant’s age). This is to avoid what are really placement decisions being made under the
guise of sentences for crimes, a problem that is particularly acute with offences such as ‘being an
uncontrolled child’. The tendency in more recent years has been to insist on a stricter distinction
between juvenile criminal proceedings and civil care or custody proceedings,™**® and many of the old
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‘status’ offences have been repealed.**® The potential still exists, given the range of additional
sentencing powers of children’s courts, for decisions to be made affecting custody or guardianship in
‘genuine’ criminal proceedings. However a first priority should be to establish the placement principle
in the areas of its primary applications, that is, the areas of civil custody, guardianship and adoption,
etc. There are other ways in which information about cultural and other factors can be provided to
courts sentencing Aboriginal juvenile offenders: some of these are referred to in Chapter 21 of this
Report.***° The matter should be kept under review, and consideration should be given to an extension
of the placement principle to at least some categories of Aboriginal juvenile offenders if it appears that
the juvenile justice system is being used as a way of avoiding the application of that principle.

368. Questions of Implementation. Given that legislation embodying an Aboriginal placement principle,
along the lines suggested, is desirable, the question is whether the legislation should be federal legislation.
The need for legislative guidelines at the federal level has been supported by the Family Law Council of
Australia:

(ii) Council supports the view that the Commonwealth exercise its ‘aboriginal’ power to deal with the custody of all
‘aboriginal’ children whether of tribally married parents or not;

(iii) Council draws the attention of the Commission to the question whether, if this were done, it would be necessary
to include in the legislation appropriate criteria or principles to assist in the determination of such proceedings,
although the Council expresses no view about any such criteria at this stage.***

There would be advantages in the enactment of such a principle by the Commonwealth Parliament. The
principle would apply throughout Australia, as a uniform standard of public policy. It would be likely to be
better known within Aboriginal communities and organisations, and the chances of effective implementation
would to that extent be increased. The Commonwealth already has some financial involvement in Aboriginal
child care programs;**** legislation could be seen as an appropriate accompaniment to this involvement. It is
unlikely that similar uniformity or involvement would be achieved by action at State or Territory level. It is
no doubt for such reasons that calls have been made, by the Aboriginal Child Care Agencies and other
bodies, for federal legislation in this field.**®* On the other hand there are difficulties in the way of federal
legislation in this field. Federal legislation would undoubtedly be regarded as an intrusion into a field child
welfare — so far occupied by the States to the exclusion of the Commonwealth. It can also be argued that
circumstances and child care programs vary so much around Australia that uniform legislation would not
work."* The Social Welfare Administrators’ Working Party, in reviewing the Commission’s tentative
proposal for federal legislation, made the following assessment:

The working party reviewed the proposal of the Australian Law Reform Commission for federal legislation of an
Aboriginal placement principle, and considered the alternatives at State and Territory level. For legislation for an
Aboriginal placement principle to be effective the following requirements were considered important:

— it should be integrated into the overall scheme of legislation governing the State or Territory;
— it should be responsive to the particular needs of the cultural requirements of the local Aboriginal population; and
— it should be able to be easily amended to cater for problems arising in the implementation phase.

The working party considered none of these requirements can be met by national legislation ... It is recommended that
each State, in consultation with appropriate Aboriginal communities and organisations, consider legislative
provisions to enact the Aboriginal placement principle in State law and that following these consultations,
consideration be given whether federal legislation is needed.™*°
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The considerations referred to by the Working Party are very real ones. Provided that compliance with the
underlying principles (which, it should be noted, the Working Party Report fully accepted) is secured by
State or Territory legislation, they might be decisive against federal legislation. On the other hand Aboriginal
opinions expressed to the Commission have been virtually unanimous in support of federal action, and as
pointed out already, State law at present does not provide the secure protection the Working Party’s Report
itself recognised was necessary. The matter will be discussed further in Chapter 38, in the context of the
implementation of the Commission’s recommendations generally.

Ensuring Aboriginal Involvement

369. Aboriginal Participation in Aboriginal Child Custody Decisions. Aboriginal opinions expressed to the
Commission and elsewhere have also been emphatic about the need to ensure Aboriginal participation in
child custody decisions concerning Aboriginal children. This view was expressed. for example, by the New
South Wales Aboriginal Children’s Research Project:

Where Aboriginal people have sought to regain control over their children through the development of groups like the
Aboriginal Children’s Service, they have met with indifference and obstruction. Where there has been co-operation,
there has been no guarantee it will continue. For this reason Aboriginal people want the right to look after their own
children by Law ... Without legal safeguards, the record of the past, and the attitudes of many welfare workers today,
offer no guarantee that Aboriginal child care and the operation of the extended family will be respected.**®

The I'YC National Committee of Non-governmental Organisations stressed the need for Aboriginal control,
in terms of Aborigines action of the legal processes, particularly as they affect children:

To sustain authority within Aboriginal groups which directly influence the power of Aboriginal people to deal with
their children and their children’s problems it is desirable that the legal process in all types of Aboriginal
communities is Aboriginalised to the extent desired by communities.***’

Aboriginal participation in the child welfare processes has increased significantly in recent years, but it
remains largely informal and without any statutory basis. Various means of ensuring that Aboriginal people
can participate in decisions regarding the placement of Aboriginal children will be discussed below. But first
the establishment and role of the Aboriginal Child Care Agencies, which are likely to remain central to the
question of Aboriginal involvement, should be outlined.

370. Aboriginal Child Care Agencies. Moves to establish Aboriginal child care agencies began following
the First Australian Conference on Adoption in 1976. Agencies were established in Victoria and New South
Wales; since then agencies, of varying size and support, have been set up in all States and the Northern
Territory. The Federal Department of Social Security funds some 13 child care agencies in capital cities and
major centres such as Nambucca Heads, Mt Isa, Alice Springs, Townsville, Cairns and Launceston. Funds
are made available under the Children’s Services Program. The level of estimated expenditure for 1985-86 is
approximately $1.84 million.***® A national body, the Secretariat of National Aboriginal and Islander Child
Care (SNAICC) has received some funding since September 1983.**° Obviously, finance is an important
prerequisite to the effective operation of the services. At first, the child care agencies only became directly
involved in particular child placements in emergencies. Their main role has been advisory and consultative
in the areas both of fostering and adoption. This role is expressly recognised in the policies of Western
Australia, South Australia and Victoria, and is said to be recognised in practice in Queensland, New South
Wales and the Northern Territory.**® In fact there are considerable variations between the agencies in the
extent to which they are involved, and consequently in their effectiveness.

371. Support at the Policy Level. The Department of Aboriginal Affairs Aboriginal Adoption and Fostering-
Policy Guidelines recognise the very important role which such Agencies could play. They provide that:

Advice should be sought on a regular basis from appropriate Aboriginal bodies which might:
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. form a channel for the provision of advice to the relevant State authority on adoption and fostering
procedures and individual placements where appropriate;

o assist with the assessment and post placement follow-up of Aboriginal children who are adopted and
fostered;

. seek out Aboriginal parents wanting to adopt or foster and encourage them to apply; and

. assist with the co-ordination of relevant child and family services.*®*

Victorian Departmental policy requires that Child Care Agencies be consulted in all cases, while Western
Australian and South Australian policies require consultation in all cases except in emergencies. **

372. Some Non-Statutory Forms of Aboriginal Participation at Present. There is scope for greater
involvement through Aboriginal participation in decision-making forums, even under legislation which
contains no specific recognition of Aboriginal child care needs. For example, the Community Welfare Act
1982 (NSW) provides for a number of bodies through which there may well be further scope for Aboriginal
involvement in both administration and policy formulation of arrangements for Aboriginal child care. These
include Children’s Panels, the Community Welfare Appeals Tribunal, the Children’s Board of Review and
the Community Welfare Advisory Council.***® Another form of participation is through case conferences
held by the Department of Youth and Community Services in New South Wales. These conferences are held
to settle care arrangements for children in the care of the Department and consist of departmental officers
who have been working on the case, together with other persons involved. The other persons can include
psychologists or school counsellors, natural parents and foster parents, and the children themselves: the
decision as to who attends is made by the Department.**®* There is clearly scope to include Aborigines at
case conferences involving the placement of Aboriginal Children. In 1982 the NSW Steering Committee cal
led for Aboriginal people to be nominated to all decision making bodies to be established under this Act. To
what extent Aboriginal involvement in formulating and applying child-care policies will actually be
developed through these means remains to be seen.**® Another less direct but nevertheless important form of
participation in child care arrangements for Aboriginal children is provided through the Aboriginal liaison
units established within a number of State and federal departments. The Aboriginal Liaison Unit in the
Commonwealth Department of Social Security plays an important preventive role in the area of child care.
By identifying families in need of financial support and arranging for social security benefits to be paid, the
need for children to be placed in substitute care may be substantially reduced.'**® It has been said that in
recent years ‘the amount of consultation has been significantly increased, and that it has often influenced the

outcome of decisions about Aboriginal children’.**®

373. Statutory Endorsement of a Consultative Role. However such methods of participation represent in
most cases only scope for involvement rather than a right of involvement.® The Commission believes that
a right on the part of the relevant Aboriginal people to be consulted and involved in decisions involving
Aboriginal children needs to be formally and explicitly acknowledged. It is a clear concomitant of the
Aboriginal placement principle already recommended. The present law does guarantee the right of the
mother, at least (and in some cases the father*®) to be involved in decisions involving a child, but in the
case of Aboriginal children this right may not be effective, for a variety of reasons. Experience shows that
some further guarantee of involvement and consultation in decisions concerning the child is necessary,
whether this is with appropriate family members or an appropriate Aboriginal agency. At present this occurs
only in Victoria and Northern Territory.
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The Adoption Act 1984 (Vic). Provisions of this Act, not yet proclaimed, seek to ensure the
involvement of the Victorian Aboriginal Child Care Agency by providing that where either parent of
the child is an Aborigine, the court shall not make an adoption order unless it is satisfied that ‘the
parent has received or has in writing expressed the wish not to receive, counselling from an Aboriginal
agency’."’® The agency has a further role if section 50 applies and no member of an Aboriginal
community is reasonably available as an adoptive parent: in that case any other adoptive parents have
to be approved by the Aboriginal agency as suitable persons to adopt an Aboriginal child (s 50(2)(e)).
Section 50 is structured in such a way as to comply with the priorities in consultation recommended by
the Working Party of Social Welfare Administrators, as well as meeting legitimate claims to
confidentiality of the persons most directly concerned.™"

The Community Welfare Act 1983 (NT). The priorities in consultation established by the Community
Welfare Act 1983 (NT) s 69 have a similar effect: Aboriginal people or agencies other than the child’s
family or kin have no right to be consulted or involved unless care arrangements involving the family
or kin ‘cannot be arranged without endangering the welfare of the child’. However, in that case the
Minister is required to consult with

(1) the child’s parents and other persons with a responsibility for the welfare of the child in accordance with
Aboriginal customary law: and

(ii) such Aboriginal welfare organisations as are appropriate in the case of the particular child.

This could allow a placement decision to be challenged if the requirement of consultation had not been
met. Legislation of this kind may not ensure that every Aboriginal child remains within the care of its
own family or community, but it is capable of making a significant contribution to better informed and
more sensitive decisions on what is in the best interests of an Aboriginal child. The Commission
believes that provisions of this kind are not merely desirable but necessary.

374. A General Rule? Whether legislation embodying assurances of proper consultation should be federal is,
of course, another question. It will be discussed in Chapter 38.14”> However, the statutory endorsement of this
basic principle meets with a number of difficulties, which need to be referred to here.

Federal problems. It is clear that the nature and extent of Aboriginal representation, and the selection
of representatives will need to vary, depending on the circumstances of the case and the decision-
making body involved. Even if it were constitution ally possible, it may not be practical for the
Commonwealth to specify the extent or character of direct Aboriginal participation in State courts,
tribunals or other forums. It is beyond federal power for the Commonwealth to interfere with the
constitution of State courts or other State agencies.*”® The most the Commonwealth Parliament could
constitutionally do — short of establishing special Federal courts or agencies to the exclusion of the
States in this field — would be to require consultation or agreement of specified Aboriginal persons or
organisations before decisions are made.

Problems of local variation. Even apart from federal issues, however, problems of local variation, and
the circumstances of particular families, present difficulties for any single rule. These difficulties were
emphasised by the Working Party of the Council of Social Welfare Administrators:

The suggestion of mandatory consultation with a single Aboriginal Child Care Agency assumes a
homogeneous Aboriginal population which is easily represented by a single organisation. This is by no means
the case. There can be problems with involving outsiders, who have no right to be involved, in the business of
a family, particularly if those outsiders fall within certain categories of proscribed relationship. To have their
private business placed in the hands of such people can bring shame upon the family concerned. Even among
urban Aboriginal people, it is common for certain families to refuse to deal with a particular Aboriginal
organisation because of its composition (eg staffed or controlled by people from a particular family or
locality). To fail to respect these issues would represent an affront to, rather than a compliance with,
Aboriginal culture ... It would be convenient if a single Agency could provide the panacea whereby the
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requirement to consult is easily absolved. However the whole issue of genuine consultation is far more
complex than this and requires a more individualistic approach. While established Aboriginal child care
agencies certainly have