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1. Purpose of this Paper:
This submission is made by The Public Trustee of Queensland (“PT”) responding to the Australian Law Reform Commission Issues Paper issued in June 2016 in respect of Elder Abuse. 
The PT has some knowledge and experience in respect of particularly financial elder abuse flowing from one of the PT’s principal areas of activity – acting as administrator for those who have lost capacity to make decisions for themselves.  Currently the PT is appointed as Administrator for more than 8,900 adults.
The PT’s experience extends largely to forms of financial abuse of seniors – in circumstances where a relevant Court or tribunal has determined that the senior has lost decision-making capacity. 

The PT does not have experience or in some cases it does not hold particular views in respect of each of the 50 questions posited by the Issues Paper and therefore does not contribute in this submission to each of those questions.

2. Response to questions raised in Issues Paper:
	Q1 To what extent should the following elements, or any others, be taken into account in describing or defining elder abuse:
· harm or distress;

· intention;

· payment for services?


The PT supports the adoption of the definition of elder abuse reflected in paragraph 15 of the Issues Paper – in the Toronto Declaration on Global Prevention of Elder Abuse.

In particular, the definition should extend to the impact of elder abuse – causing harm or distress and should embrace intentional and unintentional acts.
The PT as a function of its work as a substitute decision-maker often is presented with forms of financial (elder) abuse exacted in respect of older Queenslanders who have a decision-making incapacity.

In that context, often as a function of the diminished capacity of the older person (in cases of advanced dementia for example), the loss of financial resources may not be readily understood by the older person and therefore “harm or distress” may not be evident, in a subjective sense.
It might be useful if the definition employed extended to the illegal and improper use or mismanagement of money, property or financial resources (see the definition adopted by Monash University in its report “Prevalence of Financial Elder Abuse in Victoria”
).
	Q2 What are the key elements of best practice legal responses to elder abuse?


Some of the key elements which might be employed to respond to elder abuse in the PT’s view might include:
· Prevention:
The PT holds a view that a key to preventing elder (particularly financial) abuse is for the community to have its consciousness of the issue raised.

Education programs in respect of elder abuse might be appropriately targeted and include:

· Seniors: Ensuring that seniors are given appropriate information in relation to the risks of abuse. 

There are a number of publications speaking specifically to the types of steps that seniors can take in the area of financial elder abuse. Relatively simple measures provided by way of education may serve to prevent abuse; for example being cautious in respect of the choice of caregiver (and for that matter, attorney), being careful in respect of confidential information (in particular credit card details), and exercising personal care in respect of safety, serve to prevent elder abuse.
· Those who Assist: Those involved with older people should have very particular, structured education programs which include arming those particularly in the aged care industry with knowledge of their obligations but also to ensure that they are conscious of the signs of elder abuse in its various forms and have a clear view on how to respond to those signs.
· Particular Groups: Banks and financial institutions in particular (discussed below) could usefully train their staff in respect of the signs or indications of elder financial abuse and again have clear pathways to report concerns.
Lawyers and other professionals can benefit from training broadly in the area of elder abuse. 
· Generally: The whole community through education programs can assist in identifying and preventing elder abuse.
In addition to education, those fiduciaries whose role it is to support older people should be the subject of appropriate prudential oversight. Substitute decision-makers (attorneys, administrators, managers and guardians) in particular ought have clear obligations and in the PT’s view there should be appropriate penalties for breaching those obligations.
In the PT’s experience (enduring) Powers of Attorney are often used as tools to enable financial abuse of older persons.

Clear statements of duties and responsibilities for attorneys are required. The trend in some jurisdictions (particularly the United States) is for instruments appointing attorneys not to have general power to deal with significant financial assets (for example, the family home) – but rather by default should be limited to assistance with day-to-day financial matters.
· Detection
The education programs discussed would play a role in informing those who are able to identify the early signs of elder abuse appropriately and then encourage the reporting of such concerns.

In the PT’s experience financial institutions, aged facilities, and family members in particular often see the signs (including the early indications) of elder abuse.

Laws should promote (or at least facilitate) reporting to appropriate authorities of these concerns (that is, laws should protect those reporting from concerns in respect of privacy, confidentiality, defamation and any contractual issues).
· Response
An appropriate response to concerns in respect of elder abuse very much is contingent upon the particular matter at hand.

The trend of the United States (through “forensic centres”) is to deploy multi-disciplinary teams to consider particular instances of elder abuse – comprising lawyers, social workers and health and allied health professionals.
In most States and Territories, there is a role for a State functionary to investigate concerns about elder abuse – in Queensland in circumstances where an older person suffers an incapacity, the Office of the Public Guardian originally pursuant to the Guardianship and Administration Act 2000 and presently pursuant to the Public Guardian Act 2014 has powers to investigate.
Unlike the United States where agencies known as Adult Protective Services (or similar agencies) are engaged to investigate and respond to the abuse of particularly older citizens and those otherwise vulnerable (those with a disability), Australia does not promote a singular body to whom concerns or complaints about elder abuse might be made.
Certainly, the police services in each State and Territory will respond – and in the PT’s view are becoming increasingly sophisticated and knowledgeable in respect of elder abuse.
A police response however only necessarily can be engaged in respect of suspected criminal activity and therefore has some limitations.

There may be some merit in promoting elder abuse as a discreet crime or at least legislated as a civil wrong as part of the comprehensive response.
In short the PT has a view that some further work might be engaged in respect of the prevention, detection and effective response to elder abuse matters.
	Q3 The ALRC is interested in hearing examples of elder abuse to provide illustrative case studies, including those concerning:

· Aboriginal and Torres Strait Islander people;

· people from culturally and linguistically diverse communities;

· lesbian, gay, bisexual, transgender or intersex people;

· people with disability; or

· people from rural, regional and remote communities.


The PT primarily sees elder (financial) abuse concerning those people with a decision making incapacity. This is a function of the PT’s fiat as administrator. 
The PT offers the following in respect to the PT’s actual experience of elder abuse:

· General Observations:
The PT is appointed for greater than 8,900 adults in Queensland who have a decision-making incapacity (the PT is appointed as administrator pursuant to the Guardianship and Administration Act 2000).
A proportion of those appointments follow investigations by the Office of the Public Guardian into broadly abuse of those adults, often financial abuse.

The majority of the adults concerned are older Queenslanders.

It is the PT’s experience of these matters that they are detected in a variety of ways:

· Often aged care facility fees are unpaid and it is the aged care facility that raises concerns.
· Sometimes the children or other close family members of an adult raise concerns about the suspicious behaviour, including concerns of the misappropriation of funds or property by another close family member. Usually the family member is purporting to operate as attorney under an Enduring Power but sometimes the person against whom such allegations are made has no formal power by way of an order of a tribunal or instrument of attorney.
· The PT is presently considering or pursuing litigation in some 60 matters (approximately) where funds or property are said to have been misappropriated.
· Particular Examples:

The sums of money misappropriated are usually modest - $100,000 or fewer, but for an older Queenslander with a decision-making incapacity with limited means, the loss of those resources can have a significant impact upon quality of life.
There has been some significant litigation in which the Public Trust has been involved which may serve as illustrations of the type of activity that might occur:

· The PT (as litigation guardian for ADF) v Ban & Anor.
In this litigation, a senior suffering a dementia illness had purportedly “gifted” both the proceeds of sale of a property (of something greater than $2 million) and an interest in the senior’s remaining real estate to his attorney – a friend.
Declarations were ultimately obtained from the Supreme Court of Queensland that the “gifts” had not been perfected.
· Lawrie v Hwang:
In a series of cases in the Supreme Court of Queensland, the PT litigated (as litigation guardian) for an older Queenslander who was suffering from dementia. The senior’s wife, at a time when the Queensland Civil and Administration Tribunal had determined that the senior lacked capacity to deal with his financial matters, flew with her husband to a Sydney branch of a bank, caused a term deposit in a company account previously controlled (as director) by the senior to be broken and repatriated the funds from that term deposit to her place of birth in South Korea.
The wife in that matter transferred more than $2.6 million. The wife had judgments entered against her, including amongst other things, for fraud.
	Q4 The ALRC is interested in identifying evidence about elder abuse in Australia. What further research is needed and where are the gaps in the evidence?


The PT does not have a complete view of all of the research conducted in respect of elder abuse in Australia.
Monash University conducted a very useful prevalence study and concluded that elder abuse affects between 0.5%- 5% of people aged 65 and older and noted that up to half of this is financial abuse. That study was focused upon financial elder abuse in Victoria.
Overseas prevalence studies have reached similar conclusions – the National Centre on Elder Abuse in the United States of America puts the incidences of elder abuse at between 2% and 10%
.
The United Kingdom study in 2006 found that financial abuse effects “roughly one older person in 150”
.
Most prevalence reports however also carry a caveat that the majority of elder abuse cases are unreported.

Some further work in the area of prevalence of elder abuse might be of assistance.

In a more pointed way however, that which would be particularly useful is some research directed at the circumstances and context, including reasons giving rise to elder abuse.
Understanding the prevalence at one level is extremely helpful – it identifies, in the PT’s view, that elder abuse is a significant matter to be addressed. Knowledge of who perpetrates elder abuse and the context (ways in which it occurs) might better inform prevention and detection strategies.
	Q8 What role is there for income management in providing protections or safeguards against elder abuse?


The PT does not intend to offer a view on the Commonwealth’s system in respect of social security payments, other than to observe that the PT sees allegations of Commonwealth pensions having been misappropriated particularly by family members of people with decision-making incapacities.

An alternative to income management would be the appointment of an impartial and secure substitute decision-maker for an adult in respect of financial matters more generally.
The State and Territory guardianship systems provide vehicles through which such appointments might be made.
	Q22 What evidence exists of elder abuse being experienced by participants in the National Disability Insurance Scheme?

Q23 Are the safeguards and protections provided under the National Disability Insurance Scheme a useful model to protect elder abuse?


The PT is not in a position to comment in relation to the effectiveness of safeguards within the National Disability Insurance Scheme (“NDIS”) at this early stage.
In respect of substitute decision-makers appointed under the NDIS (nominees) however apart from the powers identified in the Issues Paper (particularly at paragraphs 92, 93 and 94), the PT observes that in the Queensland context there is a separate entity – the Office of the Public Guardian originally pursuant to the Guardianship and Administration Act 2000 and later pursuant to the Public Guardian Act 2014 who has powers to investigate broadly suspected abuse for those with a disability. Further as a matter of course, substitute decision-makers appointed (administrators and guardians) are required to report (to QCAT) regularly.
These elements (regular reporting and a dedicated investigatory function) seem not to feature in the NDIS.  There is also likely to be some tension which will need to be worked through in respect of state-based appointed decision-makers participating in the NDIS (beyond the requirement to take cognisance of such an appointment when considering the appointment of the nominee).
	Q25 What evidence is there of elder abuse in banking or financial systems?


The PT has unfortunately identified many cases where funds are misused (misappropriated) from banks and other financial institutions.

Certainly the PT supports the initiatives identified in paragraph 105 of the Issues Paper – raising general awareness of financial abuse and the offering of particular products and services which might serve to better protect financial assets.
Laws which, at least, facilitate the reporting of suspected financial abuse by banks and financial institutions would be of assistance including the establishment of protocols discussed in the Issues Paper (particularly paragraph 108). There should be protection for banks and financial institutions from breach of contract, breach of confidentiality or interference with privacy in particular in reporting suspected cases of elder (financial) abuse (paragraph 110).
The PT is of the view that a mandatory reporting system with a broad scope would reduce the incidences of elder abuse and certainly aid in the detection and response to abuse.
A system such as that for example which exists in California (“Elder Abuse Dependant Adult Civil Protection Act”) is illustrative. That legislation requires any person “who has assumed full or intermittent responsibility for the care or custody of an elder or dependant adult” to be a mandated reporter.
The failure to report carries with it a civil penalty and those who report have a general exemption from civil or criminal liability for having made a report (see for example, section 15634).
Mandatory reporting carries with it the useful result of those who are involved with the care or support of older people, being the subject of mandatory training – as institutions and employers seek to ensure compliance with the obligation to report.
The PT however accepts that there is a balance to be struck between the legitimate commercial and other interests of for example banks and financial institutions and a mandatory scheme of reporting.

The PT observes that there are increasingly complex asset structures held by older people, including self-managed superannuation funds which present risk for the adult involved particularly upon loss of capacity.
	Q29 What evidence is there that older people face difficulty in protecting their interests when family agreements break down?
Q30 Should powers of attorney and other decision-making instruments be required to be registered to improve safeguards against elder abuse? If so, who should host and manage the register?
Q31 Should the statutory duties of attorneys and other appointed decision-makers be expanded to give them a greater role in protecting older people from abuse by others?

Q32 What evidence is there of elder abuse by guardians and administrators? How might this type of abuse be prevented and redressed?


Enduring (durable or lasting in other jurisdictions) Powers of Attorney are socially useful instruments. In the PT’s experience however, Powers of Attorney can be misused leading particularly to financial abuse.
The Chief Judge of the Court of Protection in England laments that Enduring Powers of Attorney provide the keys enabling the theft or misappropriation of property and assets.
In the publication “Power of Attorney Abuse: What States Can Do About It?” (in the United States)
 it is observed:
“…. abuse may occur because the Agent does not understand his or her role and the duties owed to the Principal, or because an Agent who understands the duties owed to the Principal intentionally violates them. Adding to the complexity, intentional POA abuse may be opportunistic or targeted.”
The PT’s experience is that Enduring Powers of Attorney are often used in the context of financial abuse – indeed the instrument of attorney serves to legitimate (to third parties) the actions of the person abusing the power, as well as facilitate it.
There are a range of possible responses that might be taken in this regard:

· “Hot” Powers: As discussed above, in the United States in particular, there are calls to move towards limiting the default position of Enduring or Lasting Powers of Attorney so that they do not permit significant transactions, for example the sale of real estate. 
· Notified Persons: Beyond registration in England and Wales there exists a capacity for the principal to identify individuals who are to be notified upon a Power of Attorney being registered. Such “named persons” are intended to serve as a safe guard against, amongst other things, financial abuse (see Mental Capacity Act 2005).
· Registration: A registration system does provide utility for others to know of the existence of the instrument (see the Victorian Law Reform Commission Report – “Guardianship” Final Report 24, Paragraph 16.96). The PT’s view is that Powers of Attorney and other appointments of substitute decision-makers should conveniently be reflected in a form of register. Further there is a need to ensure that attorneys as well as other substitute decision-makers understand and promise to conform with their obligations. The code of practice in England
 requires a substitute decision-maker/deputy to sign a “declaration” and in other jurisdictions promises or oaths are taken from substitute decision-makers.
· Substitute Decision Makers: In respect of guardians and administrators, there a range of steps might be taken. These might include:

· The promulgation of clear standards or codes of practice in respect of the conduct expected of administrators and guardians;
· Effective monitoring following reports by the substitute decision-makers;
· Consideration might be given to requiring financial managers (administrators) to secure a bond as exists in other jurisdictions (including in the United States and in England and Wales); and
· Appropriate training and education of substitute decision-makers.

The PT is aware of elder abuse cases by administrators in particular, some of them private administrators in other States within Australia. A curious feature of administrators, managers or guardians in the Australian jurisdiction is that they are almost entirely unregulated.
In the United States, “private fiduciaries” (increasingly) must be registered, undergo continuing education and importantly carry insurance.

To contend for appointment as an administrator or manager of an older person’s financial resources in Australia however there is no legislative or regulatory scheme requiring either standards of proficiency or financial security through insurance.
	Q39 Should civil and administrative tribunals have greater jurisdiction to hear and determine matters related to elder abuse?
Q40 How can the physical design and procedural requirements of courts and tribunals be improved to provide better access to forums to respond to elder abuse?
Q41 What alternative dispute resolution mechanisms are available to respond to elder abuse? How should they be improved? Is there a need for additional services, and where should they be located?


The PT sees great attraction for a tribunal to have adequate jurisdiction in circumstances where there has been (financial) elder abuse.
Presently, as observed in the Issues Paper, recourse must be had to orthodox litigation in the Courts in the main. Even where there is the capacity to seek compensation at a tribunal (as there is for QCAT in Queensland) often cases or matters need to be progressed on the grounds of breach of equitable or fiduciary obligations which necessitates a proceeding in a Court with that jurisdiction. In the PT’s view:
· An expansion of the capacity for tribunals to make orders in respect of financial elder abuse would be most helpful, including if necessary vesting tribunals with equitable jurisdiction.

· Allied to this capacity, tribunals should have particular powers and a preparedness to compel accounting by former attorneys, administrators and in some cases guardians.
· The PT sees some merit in reconsidering some of the general legal principles which apply in the context of elder financial abuse. A reconsideration of the position in Gibbons v Wright (1954) 91 CLR 423 in particular might merit some consideration.
What currently needs to be shown where a person lacks capacity is not only the fact of that lack of capacity but also that the other party (transacting with the person with the incapacity) knew or should have known of the incapacity.

That second element might bear some reconsideration (which would require legislative intervention). It would be a much simpler proposition if the law held that where an adult is incapable, a transfer is voidable unless made with full and valuable consideration (as applies for example in British Columbia under the Adult Guardianship Act).

3. Summary:
The PT offers these comments and response to the ALRC’s Issues Paper on Elder Abuse.

The PT is appreciative of the ALRC’s focus upon this issue.
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