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The focus of this submission is on Chapter 8 of the Interim Report, namely the protection of real property rights.  The submission will discuss a number of issues raised in the Interim Report, beginning with some preliminary comments about the importance of property rights, before identifying some of the key problems with the current protection of real property rights in Australia and canvassing some of the key arguments in favour of extending the constitutional ‘just terms’ guarantee.
The Continuing Importance of Property Rights
The ALRC Freedoms Inquiry is charged with identifying Commonwealth laws ‘that encroach upon traditional rights, freedoms and privileges’ and critically examining those laws ‘to determine whether the encroachment upon those traditional rights, freedoms and privileges is appropriately justified’.
  Vested property rights are listed in the Terms of Reference as being one of those ‘traditional rights, freedoms and privileges’ with which the ALRC Freedoms Inquiry is to be concerned.

Before considering whether property rights are sufficiently protected by the Australian legal system, and the extent to which existing Commonwealth laws encroach upon them, it is useful to briefly reflect on the contemporary importance of such rights.  The Interim Report notes that ‘the common law has long regarded a person’s property rights as fundamental’.
  While these rights are now primarily statutory based in Australia, it is still important to understand their historical context (which can be traced back 800 years to the Magna Carta) and common law background.  In the modern context property rights are often controversial and easily dismissed.  For example, it was interesting to find reference in the Interim Report to an article claiming that a property rights guarantee ‘does not reflect a human right recognized under general international law’.

I would disagree with this conclusion.  While it is certainly correct that there is no guarantee of property rights under either the International Covenant on Civil or Political Rights or the International Covenant on Economic, Social and Cultural Rights, Golay and Cismas have noted that:

‘A study of the travaux préparatoires explains that this silence … originates in the antagonistic ideological views of the Western and Eastern blocs, as well as those of the North and South.  It also clarifies that the non-inclusion of the right to property in the Covenants can by no means be equated with the denial of the right’.

Article 17 of the Universal Declaration of Human Rights clearly provides that ‘everyone has the right to own property’ together with the guarantee that ‘no one shall be arbitrarily deprived of his property’.  A range of other international and regional treaties similarly provide for a right to property, including Article 1 of the Protocol to the European Convention for the Protection of Human Rights and Fundamental Freedoms, Article 21 of the American Convention on Human Rights, Article 14 of the African Charter on Human and Peoples’ Rights, Article 31 of the Arab Charter on Human Rights and Article 17 of the ASEAN Human Rights Declaration.  Indeed, a recent comprehensive analysis of conventional law, general principles of law and customary law concluded that, in fact, a general ‘global right to property’ does exist as a binding obligation under international law.

While Simon Evans argues that ‘the prohibition on arbitrary deprivation is rather more limited than a guarantee of compensation for all deprivations of property’
 this fails to take into account jurisprudence suggesting that a compensation guarantee is implicit in such a prohibition, on the basis that property rights would be ‘largely illusory and ineffective’ without such a guarantee.
  Indeed, Golay and Cismas have concluded that ‘the payment of compensation in cases of deprivation is a requirement of customary international law’.
  

In any event, and more relevantly for the purposes of the ALRC Freedoms Inquiry, the Australian Constitution does impose a guarantee of compensation, with s. 51(xxxi) providing that the Commonwealth Government may only make laws for the acquisition of property ‘on just terms’.  This ‘just terms’ guarantee is particularly significant as it is one of the very few rights guarantees that is provided in the Australian Constitution.
Property rights remain extremely important in the modern context.  There is an essential and undeniable connection between property rights, the rule of law, limited government and the protection of individual liberties.  There is also an inextricable link between economic growth and property rights, with guaranteed property rights providing individuals with the security and incentive that is necessary to both save and invest.

It is, however, important to note from the outset that property rights are not absolute.  It has long been accepted that property rights may be qualified, and a good example of this is the recognized need for environmental protection measures.  Noting that the ALRC Freedoms Inquiry has been asked particularly to include consideration of Commonwealth laws in the area of environmental regulation, this submission will focus on the balance to be struck between property rights and environmental regulations.  In particular, it will submit that Australia is not presently striking the ideal balance and that we are insufficiently protecting property rights – primarily through the lack of an appropriately robust compensation mechanism.

In terms of the protection of property rights, there was a suggestion in some of the submissions that have been made to the Interim Report that it is ‘nonsensical’ to use a human rights argument to challenge environmental law and regulation and that ‘the protection of the content of particular property rights is simply not suitable to a human rights style evaluation framework’.
  I would disagree with these submissions on two fronts.  Firstly, it is not a question of challenging environmental laws and regulations wholly and absolutely.  There is obviously a clear community interest in environmental protection, and the question is rather one of the appropriate balance.  That is, how do we strike a sensible balance between protecting the environment and protecting property rights?  Secondly, property rights are intrinsically centred in a human rights framework.  This is apparent at the international level where, for example, property rights are featured in the Universal Declaration of Human Rights.  Even more importantly for our purposes, it is apparent at the domestic level within Australia through s.51(xxxi) of the Australian Constitution which (as noted above) provides for one of the few express rights guarantees within the Australian Constitution.  
Key Problems with Protecting Property Rights in Australia

This submission will argue that there are two key problems with the current protection provided in Australia to private property rights.  The first is structural, namely that the ‘just terms’ constitutional guarantee doesn’t extend to the States.  The second is interpretive, focusing on the limited scope of the term ‘acquisition’ in s. 51(xxxi) and specifically its failure to extend to significant government regulation or restriction of property rights.  

The first difficulty is that the ‘just terms’ guarantee provided under s. 51(xxxi) of the Australian Constitution ensures that the Commonwealth Government is required to provide just terms compensation whenever it acquires property, but does not extend a similar requirement to the State Governments.  This is a significant gap in the protection of property rights in Australia.

The ALRC Freedoms Inquiry is limited in its Terms of Reference to the identification and critical examination of Commonwealth laws that encroach upon traditional rights, freedoms and privileges.  State laws officially lie beyond its scope.  There are, however, two important points to make in relation to these Terms of Reference.  Firstly, given that the majority of planning and environmental laws that directly impact upon property rights are State laws it is impossible to discuss the protection of property rights in Australia in a practical and meaningful way without reference to the States.  
Secondly, a further important factor to be considered is the increasing use of intergovernmental arrangements that see the Commonwealth encouraging the States (often through the use of tied funding) to implement policies that impact upon property rights.  As these are technically State-based policies they side-step the constitutional ‘just terms’ guarantee.  This was noted by the Law Council of Australia in their submission to the ALRC Freedoms Inquiry.
  For example, the key Commonwealth legislation that is considered in the Interim Report – namely the Environmental Protection and Biodiversity Conservation Act 1999 (Cth) and Water Act 2007 (Cth) – cannot be viewed in isolation.  These legislative instruments are part of a broader framework of environmental protection that includes State legislation restricting property rights without compensation.

For these two reasons, it is not possible to neatly ‘carve out’ Commonwealth laws from State laws when considering the protection of property rights in Australia.

The second key difficulty with the current protection provided in Australia to private property rights is that the term ‘acquisition’ has been read in a narrow and technical way by the High Court of Australia.  For example, in Mutual Pools & Staff Pty Ltd v The Commonwealth, while Deane and Gaudron JJ noted that ‘the word “acquisition” is not to be pedantically or legalistically restricted to a physical taking of title or possession’ they also went on to find that:

‘[t]he extinguishment, modification or deprivation of rights in relation to property does not of itself constitute an acquisition of property … For there to be an “acquisition of property”, there must be an obtaining of at least some identifiable benefit or advantage relating to the ownership or use of property’.  
Indeed, Deane and Gaudron JJ went on to specifically conclude that ‘laws which provide for the creation, modification, extinguishment or transfer of rights and liabilities as an incident of, or a means for enforcing, some general regulation of the conduct, rights and obligations of citizens in relationships or areas which need to be regulated in the common interest’ were a category of laws ‘which are unlikely to bear the character of a law with respect to the acquisition of property notwithstanding the fact that an acquisition of property may be an incident of their operation or application’.

The key issue that has emerged in relation to mining and environmental claims concerns cases in which there has been a significant restriction of rights that does not technically amount to an acquisition of property, and which therefore falls outside of the scope of the constitutional guarantee of just terms compensation.  Government regulations may be so restrictive that they make it effectively impossible to productively use a particular parcel of land, but unless they can be classified as an ‘acquisition’ there is no requirement for compensation to be paid.
Case Example: Peter Swift and ‘Environmentally Sensitive Areas’ in Western Australia
The case of Peter Swift in Western Australia provides a good example of environmental restrictions that do not amount to property acquisition, but which substantially impact upon the property rights of the individual concerned.  While this is a case involving State regulations (and does not directly fall under Commonwealth legislation) it does provide a clear example of the very real injustices that can occur to individuals in these types of situations.  

Under the Environmental Protection Act 1986 (WA) (‘EPA’) the WA Environmental Minister may, by notice, declare an area to be an Environmentally Sensitive Area (‘ESA’).
  It is an offence under the EPA to clear native vegetation unless this is done under a legislative exemption or permit.  There are no exemptions provided for land containing an ESA designation.  It is an offence to illegally clear native vegetation without a permit, with fines reaching $250,000 for individuals and $500,000 for companies.
  The definition of clearing is extremely broad, incorporating such regular farming activities as the grazing of cattle.  
The combined effect of the relevant regulations in Western Australia (including, in particular, the Environmental Protection (Environmentally Sensitive Areas) Notice 2005) is that all wetlands in the Agricultural area of Western Australia have been declared as Environmentally Sensitive Areas.  The Standing Committee on Environment and Public Affairs recently considered this regulatory framework and found that the inclusion of wetlands was ‘seemingly all-encompassing but untested …’.
   It also found that around 98,042 parcels of land in Western Australia include land that is an ESA.
   It is difficult to see how it can be sensibly claimed that each and every one of these parcels of land contains areas of the highest environmental significance and deserving of the highest possible levels of environmental protection. 

These regulations, however, technically amount to a restriction on land and not an acquisition, despite the fact that they effectively result in the land being ‘locked away’ and unable to be used for regular farming activities.  This is particularly concerning when the broad area concerned includes some of the most productive farming land in Western Australia.  Putting to one side a number of specific problems with the implementation of the ESA framework in Western Australia (which includes the fact that no individual landowner was specifically informed of their land being designated as an ESA and that the ESA designation does not appear on a property’s Certificate of Title), there is an obvious fairness issue when productive land can effectively be ‘locked away’ without compensation being payable.

The case of Peter Swift falls under this legislative framework.  Peter Swift was prosecuted for clearing 14ha of native vegetation on his Manjimup property without a permit.  Although he was ultimately cleared after a lengthy and expensive court battle, he was then faced with his grazing land having been effectively reduced from 1200 acres to around 240 acres due to the ESA designation.  He has received no compensation for this, and yet he is personally responsible both for a continuing mortgage based on the original value of 1200 acres of productive land, as well as for meeting continued compliance costs arising from the ESA designation.  This case starkly highlights the moral need for reform in this area.

The clear problem with the current framework of environmental protection is that it imposes substantial restrictions on land use, but fails to provide any compensation to land owners who purchased their land before these restrictions were put in place and who can no longer realize the true productive value of their property.

Establishing an Expanded Compensation Mechanism

The argument here is not that property rights should supersede environmental protections.  Rather, the focus should be on finding an appropriate balance, and on ensuring that compensation is provided to individual land-owners when they are required to ‘sterilize’ their land for environmental purposes.  There are three main arguments that this submission will touch upon in favour of an expanded ‘just terms’ guarantee to protect property rights that are significantly restricted: 

1. The Pervasiveness of Compensation

The first argument is that compensation for government policies has become a pervasive concept.  Modern politics seems to require that compensation measures be provided for anybody who is likely to be left even slightly worse off by a change in government policy, to the point recently where the compensation measures to be introduced with the carbon tax were left in place even when the original tax itself was repealed.  Why should providing compensation for the significant restriction of property rights be viewed any differently?

2. The Moral Case for Sharing Costs

One common argument against provided compensation for ‘restrictions’ is that it would ‘open up the floodgates’ and would be simply unaffordable for governments.  This misses the simple point that there is always a cost attached to environmental protection policies.  At the moment, however, we are simply forcing the private land owner to bear this cost, rather than the community who wishes to see the particular parcel of land being protected.  The moral case for sharing these costs is obvious.  If the community believes that it is important to impose particular environmental restrictions on a particular parcel of land, then the community should be willing to bear this cost.  

3. The Practical Case for Improving Environmental Outcomes

There is also a practical argument that an expanded compensation mechanism would actually lead to improved environmental outcomes.  At present, a broad-brush approach tends to be applied as there is no tangible cost that government departments or individual bureaucrats need to consider before they ‘sterilize’ large areas of land under the guise of environmental protection.  Forcing the bureaucracy to actually consider the cost of these policies by imposing compulsory compensation mechanisms will lead to environmental policies that are more targeted and better focused, effectively prioritizing areas of key environmental significance rather than the current ‘super trawler’ approach to environmental protection.

A further consideration is that the current system creates perverse incentives.  Locking up vast tracts of land actually prevents the sustainable management practices that ultimately benefit the environment in the long term.  There are many examples across Australia that demonstrate that development and environmental protection are not mutually exclusive concepts.

Conclusion
There are significant concerns regarding the protection of property rights in Australia at present, based primarily on two significant ‘gaps’ in the s.51(xxxi) ‘just terms’ compensation guarantee.  The compensation guarantee does not currently extend to the States, and does not encompass significant restrictions to property rights that are imposed by government policies.  These two limitations are serious gaps in the current protection of property rights in Australia today.  
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