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Prof Jill McGeough
Chairman, ALRC Inquiry into Copyright and the Digital Economy
Australian Law Reform Commission
GPO Box 3708
Sydney NSW 2001

Dear Prof McGeough,

Submission to discussion paper on Copyright and the Digital Economy

Over the last several years, questions surrounding the proper bounds of intellectual property have become increasingly contentious. Furthermore, the technology which artists have used to create and display various forms of work, have changed radically. I make these observations given that the Commonwealth Government undertook a Convergence Inquiry into the popular broadcast media, which you discussed extensively in your Issues Paper.

The relevance of these comments to this inquiry is that I believe it is unrealistic to partition ideas of "copyright and the digital economy" from patent law reform. This is because, despite the fact that material such as DNA is governed by the Patents Act 1990, Professor James Martin makes a compelling case for DNA to be considered as part of the digital economy. In his book, The Meaning of the 21st Century, he says that DNA is:

like a book with 23 chapters-one for each of our 23 pairs of chromosomes, which make up the gene material (macromolecule) found in the nuclei of cells. Each chapter is divided into sections-genes. You have about 30,000 genes. A typical gene has about 10,000 letters (called ‘nucleotides’ or ‘bases,’ each of which can be one of four combinations…It is amazing to think that the entire 23-chapter book is coiled up in the DNA double-helix molecule in every cell of your body. James Martin, The Meaning of the 21st Century: A Vital Blueprint for Ensuring our Future, Eden House Project Books, Random House Australia (Pty) Ltd, (2006), 153.

If this is the case, then it is potentially arguable under copyright law that your parents should at the very least have a moral rights claim over your DNA (as its authors) - at least until an individual's birth; whereupon that holding could transfer to the individual him or herself. This argument is mounted on the basis that patents held over genes identified as having important mutations in the diagnosis and treatment of conditions such as breast cancer, have limited some researchers in their work, as well as making treatment unaffordable for many patients. While it is not to be denied that the identification, isolation and development of genes into therapeutic compounds for treatment of disease is both costly and time-consuming, the principles of copyright and convergence provide an opportunity to reform a related area of the law, which has been remarkably resistant to change.

This resistance to change has in part been based on religious and social norms touching on issues from respect for the dead, to an abhorrence of slavery and, a belief in the general sanctity of human life itself. Sir William Blackstone stated in his Commentaries that:

heirs have no property right in the bodies or ashes of their ancestors, ‘nor can [an heir] bring any civil action against such as indecently at least, if not impiously, violate and disturb their remains, when dead and buried’. Sir William was cited with approval in Patricia Colavito, as Personal Representative for Robert Colavito, Deceased, Appellant, v New York Organ Donor Network, Inc., et al., Respondents, New York Court Of Appeals, 2006 NY Int. 161, 2006 NY Slip Op 09320, Decided on December 14, 2006, No. 106  (Rosenblatt, J). <http://www.law.cornell.edu/nyctap/I06_0161.htm > at 7 January 2007.
Certainly, while our society’s reverence for the dead holds true, whether many of our laws continue to respect the aspirations and needs of the living, in light of new technologies, is highly doubtful. This can be seen if, for example, I was a computer programmer who wrote a new piece of software. Copyright allows me to sell the fruits of my labour and, expect a return in licence fees. Yet, when dealing with the most fundamental of all codes – my DNA – I can expect nothing from those who might choose to exploit tissue or blood samples taken in the course of medical procedures.

This was certainly the situation in the famous case of Moore v Regents of University of California, 793 P.2d 479 (Cal. 1990) where John Moore, a leukaemia patient, found (after some years of growing increasingly suspicious of the consent forms his doctor was asking him to sign) that a cell line had been cultured and patented from his diseased pancreas. This had been removed, but Mr Moore’s doctor never saw fit to tell his patient what had been done with the organ post-surgery, nor the substantial wealth the Mo cell-line brought. Despite this, the majority of Justices in the Californian Supreme Court saw Mr Moore as having no claim over the organ once removed; nor did he have any entitlement to the cell-line proceeds. They, after all, the cells had been cultured through the medical and scientific skills of his surgeon, and did not represent any labour on Mr Moore’s part. Although, you might reasonably call surgery a trauma to the body, requiring a physical labour of recuperation and rehabilitation, even if this does not require much intellectual labour from the patient.   

Only Justice Mosk was prepared to acknowledge Mr Moore as having been deceived and disenfranchised, when His Honour said:

(I)t does not follow that the researcher who obtains (tissue) must necessarily remain ignorant of any limitations on its use: by means of appropriate recordkeeping, the researcher can be assured that the source of the material has consented to his proposed use of it, and hence that such use is not a conversion. To achieve this end the originator of the tissue sample first determines the extent of the source's informed consent to its use -- e.g., for research only, or for public but academic use, or for specific or general commercial purposes; he then enters this information in the record of the tissue sample, and the record accompanies the sample into the hands of any researcher who thereafter undertakes to work with it…As the Court of Appeal correctly observed, any claim to the contrary ‘is dubious in light of the meticulous care and planning necessary in serious modern medical research’ Louisiana State University’s (LSU’s) Law Centre, Fiduciary Duty of Researchers - the Spleen Case - Moore v. Regents of University  of California, 793 P.2d 479 (Cal. 1990), Case Compliments of Versuslaw,  © 1998 VersusLaw Inc., at 204 (Mosk J.). <http://biotech.law.lsu.edu/cases/consent/Moore_v_Regents.htm> at 5 August 2009

When it comes to individuals having some claim at law, even if it be a limited moral right to their DNA, I believe this is an essential reform to copyright law; combined with an acceptance of the Martin argument that DNA is analogous to a computer program.  As a campaigner and researcher over a number of years, examinations extending from Lockean property theory to implications drawn from Mabo to the Moore case cited earlier, all rationales take you some distance, but never quite far enough. See generally, Adam Johnston, Who owns you? On Line Opinion, posted Monday, 18 October 2010, <http://www.onlineopinion.com.au/view.asp?article=11109 >; see also my article  Reserving the right to protect our genetic code, The Punch, posted 17 November 2010                 <http://www.thepunch.com.au/articles/reserving-the-right-to-protect-our-genetic-code/> as at 11 November 2012. These are essentially trimmed down versions of my Master of Laws Thesis: Question: How does the Common Law look at (a) the body and (b) property as it might relate to the body or body parts, cells or cellular information?, December 2010, A thesis submitted for the degree of Master of Laws of the University of New England
<https://senate.aph.gov.au/submissions/comittees/viewdocument.aspx?id=9267a510-06b3-43d1-84c2-fd77a6bf03a2> as at 11 November 2012
Also available on the Social Sciences Research Network
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1855924> as at 11 November 2012

In bridging this gap, it is also essential to ask a few difficult public policy questions. The first concerns whether the media, be it print, digital, online or in another form as yet un-devised, represents an appropriate store of value and, is something the State should spend time and resources protecting via legislation? Many of the major sporting codes seem able to demand obscene amounts of money in exclusive rights deals See for example, NRL can re-engineer sports broadcasting, by Rob C., The Roar: Your Sports Opinion, 21 January 2012 <http://www.theroar.com.au/2012/01/23/nrl-can-re-engineer-australian-sports-broadcasting/> as at 11 November 2012. I agree with much of what Rob says. In particular: 

Exclusivity has been the reason that Channel 9 has hoarded Friday night games, restricting viewership into new territories. This has not only restricted the NRL’s ability to grow its brand, but has hurt sponsorship and other commercial opportunities. 

Exclusivity has been the reason that rugby league lovers have not been able to watch decent coverage of Super League for the last three seasons. It has also been the reason that Test matches are not watched in all Australian markets. 

Exclusivity gives a safety blanket to a network, allowing them to pick and choose their programming knowing full well that another network cannot capitalise. To date we have seen the self interest shown in markets like Victoria, where our supposed network partner is more interested in protecting rival sports than growing brands which it has the rights to show.

I argue, beyond Rob’s point that exclusivity in any marketplace is bad for all parties, regardless of what good or service is being sold. Consumers, whether they are participants, spectators, media, support staff or others, are paying inflated prices in a regime which is not exposed to market forces and alternative service providers can make offerings at lower prices, representing true market value., limiting when matches telecast, place an ever-growing percentage of sponsor advertising within telecast times and, should you attended match, limit what spectators can take into the ground so that almost by necessity you will be obliged to buy food and drink at the venue.

This was one of the reasons I thought the Optus National Rugby League Investments Pty Limited v Singtel Optus Pty Ltd  [2012] FCAFC 59 decision was so poorly decided on appeal. While you can argue that the Optus technology allowed people to watch a delayed telecast on their Optus phone or computer, why should any sporting code hold a monopoly on a spectacle? Such a concept was clearly rejected in Victoria Park Racing & Recreation Grounds Co Ltd v Taylor. [1937] HCA 45; (1937) 58 CLR 479 (26 August 1937) The Racing Park had attempted to prevent Mr Taylor, a neighbour, from broadcasting the results of races, as they said this reduced takings. But, as Latham CJ said:

(T)he defendants have not interfered in any way with the use and enjoyment of the plaintiff's land. The effect of their actions is to make the business carried on by the plaintiff less profitable, and they do so by providing a competitive entertainment. It is unnecessary to cite authorities for the proposition that mere competition (certainly if without any motive of injuring the plaintiff) is not a cause of action. The facts are that the racecourse is as suitable as ever it was for use as a racecourse. What the defendants do does not interfere with the races, nor does it interfere with the comfort or enjoyment of any person who is on the racecourse. The alleged nuisance cannot be detected by any person upon the land as operating or producing any effect upon the plaintiff's land. It is consistent with the evidence that none of the persons on that land may, at any given moment, be aware of the fact that a broadcast is being made. The only alleged effect of the broadcast is an effect in relation to people who are not upon the land, that is, the people who listen in or have the opportunity of listening in and who therefore stay away from the land. In my opinion the defendants have not in any way interfered with the plaintiff's land or the enjoyment thereof. Ibid, Latham CJ at 5 (page 2 of 21 [Adobe numbering] accessed at <http://www.austlii.edu.au/au/cases/cth/HCA/1937/45.html> as at 12 November 2012)

Justice Dixon also wisely cautioned against finding new forms of injunctive relief which impeded others’ use of their property. His Honour sad in particular:

An occupier of land is at liberty to exclude his neighbour's view by any physical means he can adopt. But while it is no wrongful act on his part to block the prospect from adjacent land, it is no wrongful act on the part of any person on such land to avail himself of what prospect exists or can be obtained. Not only is it lawful on the part of those occupying premises in the vicinity to overlook the land from any natural vantage point, but artificial erections may be made which destroy the privacy existing under natural conditions. In Chandler v. Thompson Le Blanc J. said that, although an action for opening a window to disturb the plaintiff's privacy was to be read of in the books, he had never known such an action maintained, and when he was in the common pleas he had heard it laid down by Eyre L.C.J. that such an action did not lie and that the only remedy was to build on the adjoining land opposite to the offensive window. After that date there is, I think, no trace in the authorities of any doctrine to the contrary. In Johnson v. Wyatt Turner L.J. said: "That the windows of the house may be overlooked, and its comparative privacy destroyed, and its value thus diminished by the proposed erection ... are matters with which, as I apprehend, we have nothing to do," that is, they afforded no ground for an injunction. Ibid, Dixon J at 5 (page 9 of 21)

I am increasingly of the view that modern copyright jurisprudence is all too willing to grant title to new forms of “virtual” property which are both largely “spectacle and speculative”. It seemed strange that the Optus case did not include a broad discussion of the merits of competition, or call on the Applicants to take their own measures, if they wanted to prevent others seeing an event by another means, at a time of their choosing. While some may well say that the law and technology has moved on since Victoria Park, the common law principles the case enunciates are still worthy in my view. They speak to competition, consumer choice and preventing monopolistic conduct; all worthy public goods.

Indeed, in my view, much of what many will seek to have “protected” through this Discussion Paper will not amount to things truly worthy of legal protection; the successful Optus case appeal before the full Federal Court being a clear example of bad law. By contrast, I seek convergence of copyright and patent law, so that individuals may have some claim over the most precious and fundamental building blocks of our lives – our DNA. See my various attempts to achieve this, most notably via a submission to Senate’s 2010 inquiry into Senator Bill Heffernan’s Patent Amendment (Human Genes and Biological Materials) Bill 2010. The submission can be found at < https://senate.aph.gov.au/submissions/comittees/viewdocument.aspx?id=66cb520a-6be4-4927-ad0a-5510204770ec> as at 12 November 2012.

Patent law needs to have imported within it a concept of ‘fair dealing,’ similar to copyright law. Presuming that Justice Mosk’s earlier cited reasoning in Moore is accepted, I then see a duty of ‘fair-dealing’ between researcher and patient (as provider of the sample) and a duty of collegiality between researchers.  As explained on pages 4 to 8 (of 24) of the above submission, I had a number of concerns about some of the tactics allegedly used by Genetic Technologies Limited in enforcing their genetic patents.
My reforms would, I hope, address these concerns. Patent law is not achieving that end, which is why I now come to copyright law and the treatment of DNA as a digital code in the digital economy, looking for resolution.

Securing a stake in our genes would help prevent deceptions, such as that perpetrated on Mr Moore. And, it may also help address the needs of those afflicted by long-term chronic diseases and disabilities. In whose number I count myself, as someone with cerebral palsy. If we can achieve a modest return for our participation in research, through proper recognition of our ongoing interest in test samples (containing our unique DNA) code, then as Justice Michael Kirby said in Harrington: Harrington v Stephens [2006] HCA 15

(Making an award) in a case such as this would provide the plaintiff with a degree of practical empowerment.  Such damages would enable such a person to lead a more dignified existence.  They would provide him or her with a better opportunity to participate in society than he or she might otherwise enjoy where the burden of care and maintenance falls on the disabled person's family, on charity or on social security. [2006] HCA 15 at 122 (Kirby J.). 

In that particular case, a question of medical negligence turned on whether a mother was properly informed and counselled This counselling would have ordinarily included the possibility of termination, which I acknowledge remains a highly sensitive topic for many people. by her doctor on the potential impact of contracting rubella while with child. At birth, the child was found to have serious disabilities; regardless the majority refused to entertain a ‘wrongful life’ claim. Only Kirby J. was prepared to lift the pseudo-religious constraints and openly confront both negligence and quality of life issues, as the above quotation demonstrates. The Harrington case is discussed further in my Thesis. See footnote 6, above.

Again, as someone with a disability, I not only want research to be encouraged so that my ailments (and those of many like me) can be cured, but also to work out what happens in the meantime. For example, see generally, my submission to the 2004 Senate Legal and Constitutional Affairs Committee Legislative Response to the Lockhart Committee available at <http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/completed_inquiries/2004-07/leg_response_lockhart_review/submissions/sub53.pdf> as at 12 November 2012 To this end, I’ve called for a much bolder approach to science and research, as well as the calling to account of those who would hobble such research under the sometimes contrived guise of ‘religious and moral objections’. The Key Consultation Questions document at this link was originally a submission I sent to Father Frank Brennan’s Consultation on Human Rights several years ago.  Its basic argument was that all governments are becoming more and more prescriptive in how individuals run their own lives (in much the same way as the Optus full Federal Court case responded to more legislative and policy prescriptions around what was private, domestic and personal use of a delayed telecast recording; though for reasons already explained, I still believe it to be bad law). Its relevance here is its Appendix, where I seek to show the misuse of ‘ethics’ by St. John’s College and Sydney University, in the prohibitions placed on research scientists, preventing them from using stem cells in their research; research that is perfectly legal under Australian law – see pages 11 to 30 <http://www.health.gov.au/internet/main/publishing.nsf/Content/eHealth2-010/$FILE/010_Adam%2520Johnston%2520pt2_31-12-09.doc> as at 12 November 2012  While these battles are fought, a range of interim measures must be found to support the chronically ill and long-term disabled while we wait for cures.  Drawing on Kirby J’s insight, we should be able to call for some royalty fees for the ‘fair dealing’ we permit in providing tissue and other samples. After all, with the ageing of the population, volatility of tax receipts and, the recent history of global financial crisis, relying on public provision is the ultimate self-delusion.

We only have to look at the Centre for Independent Studies’ I am a member of the CIS. Its website is <http://www.cis.org.au/> as at 12 November 2012 research into the National Disability Insurance Scheme, See Andrew Baker, Submission to the CoAG Select Council on Disability Reform on NDIS ‘eligibility and reasonable and necessary support,’ <http://www.cis.org.au/publications/submissions/article/4571-submission-to-the-coag-select-council-on-disability-reform-on-ndis-eligibility-and-reasonable-and-necessary-support-criteria> as at 13 November 2012; also see Baker, The NDIS will cost us more than we’re being told, The Punch, 13 August 2012 <http://www.cis.org.au/media-information/opinion-pieces/article/4528-the-ndis-will-cost-us-more-than-were-being-told> as at 13 November 2012; and see Baker, Disability, injury insurance schemes need scrutiny, The Canberra Times, 28 August 2012, <http://www.cis.org.au/media-information/opinion-pieces/article/4527-disability-injury-insurance-schemes-need-scrutiny> as at 13 November 2012.

While Mr Baker sees the achievement of the NDIS as a worthy (revenue questions notwithstanding) I for one, am more circumspect. At various times in my life, there have been times where my family and I have relied to a very great extent on State services. While this has not all been bad, a consistent lesson is: do not by design make yourself more dependent on the State than you already are. My submissions to the Productivity Commission had this as an underlying theme, running through all three documents.  Equally, while I defer to Mr Baker’s economic and fiscal analysis, my own reading of the Commission’s Issues and Discussion papers led me to have serious reservations about the robustness of its research. See:
My first submission: <http://www.pc.gov.au/__data/assets/pdf_file/0009/99486/sub0055.pdf> as at 13 November 2012
My second submission <http://www.pc.gov.au/__data/assets/pdf_file/0016/100726/sub0186.pdf> as at 13 November 2012
My third submission is included as Appendix 1. For reasons neither discussed with nor explained to me, the Commission decided to de-identify the document, making it difficult to locate. Interestingly, if you do find it, you will also realise that the footnotes remain intact. This leads you back to the first two documents. to know this is a dangerously unsustainable scheme; particularly if significant cuts are not made in other public outlays. Again, given these concerns, I seek to establish a revenue stream for patients and the chronically ill, via copyright. In acknowledging DNA as a code fit for the digital economy, we can import concepts of fair dealing and fair returns. We should aim for a situation where individuals’ need for support and care need not be based entirely on State provision. Equally, we need to ensure that both researchers and patients have ready access to DNA for both furthering scientific inquiry and applying affordable treatments.  I do not believe, on the basis of my own research, that patent law has been striking the appropriate balance on its own.

I thank the ALRC in advance, for its consideration of this submission. If you have any questions, please feel free to contact me.

Yours faithfully,
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Adam Johnston

13 November 2012





