816. Supplementary R Xavier Submission


Supplementary submission
1. Fair dealing

Since most submissions on the DP either support fair use or oppose all reform, very little attention has been given to the ALRC’s alternative fair dealing proposals. While these are clearly an inadequate alternative, and are presented as such, it is still necessary to get them right in case the government decides to follow them as a compromise.
Proposal 7–4 says:  
If fair use is not enacted, the existing fair dealing exceptions, and the new fair dealing exceptions proposed in this Discussion Paper, should all provide that the fairness factors must be considered in determining whether copyright is infringed.
The DP says at 7.88 that this “would provide greater consistency across the provisions and should assist in determining their application”. 

I see two problems with expressly requiring the fairness factors to be applied to all fair dealing exceptions.

First, in fair use the presence of any of the fair dealing purposes would weigh the first factor in favour of fairness. In the proposed fair dealing exceptions, it seems that the fairness factors could only be considered once the purpose of the dealing had already been identified as one of the specified purposes – suggesting either that the first factor must always weigh in favour of fairness (making it somewhat superfluous, so I’m not sure a court would accept this interpretation), or that it might sometimes weigh against fairness even if the threshold test of purpose had already been passed. I do not think that this would improve the clarity of the fair dealing exceptions.
Second, in US fair use all of the fair dealing purposes would be potentially transformative, and there is little scope for rights-holders to pre-empt fair use by offering licences for transformative uses or by speculating on the licensing revenue lost to transformative markets. I do not see how such a rule could be read into the fourth fairness factor if it were used in a set of fair dealing exceptions that covered little other than transformative use.
The proposed fair dealing exceptions would not just be weaker than fair use, they may also be even weaker than the existing fair dealing exceptions. I suggest that the ALRC not recommend this change without giving careful thought to its implications.

2. s40(2)(c): the possibility of obtaining the work or adaptation within a reasonable time at an ordinary commercial price
While the ALRC has not suggested that this be included as one of the factors, a number of opponents of reform have argued that it should be. I suggest that the ALRC not only decline to recommend this as a factor but expressly recommend that it not be included as a factor in either fair use or any revised fair dealing exceptions, for the reasons that follow.

S40(2) reads (emphasis added):


(2)
For the purposes of this Act, the matters to which regard shall be had, in determining whether a dealing with a literary, dramatic, musical or artistic work or with an adaptation of a literary, dramatic or musical work, being a dealing by way of reproducing the whole or a part of the work or adaptation, constitutes a fair dealing with the work or adaptation for the purpose of research or study include:


(a)
the purpose and character of the dealing;


(b)
the nature of the work or adaptation;


(c)
the possibility of obtaining the work or adaptation within a reasonable time at an ordinary commercial price;


(d)
the effect of the dealing upon the potential market for, or value of, the work or adaptation; and


(e)
in a case where part only of the work or adaptation is reproduced—the amount and substantiality of the part copied taken in relation to the whole work or adaptation.

S40(2) applies only to the reproduction of a work (or to the reproduction of an adaptation of the work, but apparently not to the making of the adaptation itself). In the context of s40, it is clearly intended to apply to the making of copies of a work to be used as substitutes for the original publication. In particular, it is about photocopying. This becomes clearer in light of its origins in the Franki Report, which recommended that five factors including (2)(c) be added to clarify section 40 “so far as it applies to reprographic reproduction”.
 The Franki Report appears to have derived the (2)(c) factor from provisions of 17 USC § 108 that allow libraries to make substitute copies of works that cannot be obtained at a “fair price”.

This factor makes sense in the context of an exception for reproductions that are to be used as direct substitutes for the original. But if a dealing with a work involves, say, transcribing quotes from an original copy of a book into a critical article, the possibility of obtaining another copy of the work at an ordinary commercial price is completely irrelevant. It is similarly irrelevant to other kinds of transformative use and to dealings involving the exercise of exclusive rights other than reproduction, such as publication or the making of an adaptation.
If s40(2)(c) were included in a general fair use exception, an argument could be made that it simply does not apply in cases where it would be obviously incoherent. I doubt a court would accept such an argument, as it would involve selectively ignoring the plain words of the legislation. More likely, the court would try to find an interpretation that gave the factor some work to do in all instances, and the most obvious way to do so would be to always take into account the possibility of obtaining a licence at an ordinary commercial price (perhaps by reading “the possibility of obtaining the work or adaptation” as “the possibility of obtaining the work or adaptation with a licence allowing the use”).

This would be much worse than the incorporation of a licensing availability test in the fourth factor of fair use: market effect would be given the weight of two out of five factors instead of one out of four, and it may be that anyone intending to rely on fair use would need to positively request a commercial licence for their use, and be refused, in order for this factor not to weigh against them.

This appears to be exactly what the opponents of reform intend to achieve by arguing for this factor’s inclusion. Apparently they were successful in Singapore; I have no idea what kind of sense Singaporean courts will be able to make of this factor in their fair dealing exception. To reduce the risk of the Australian government being lobbied into including this factor in any response to the ALRC’s final recommendations, the ALRC should expressly recommend that it not be included in either fair use or its proposed revised fair dealing exceptions.
3. Non-consumptive use

In my main submission I suggested that a fair use illustrative purpose of “non-consumptive use” probably wouldn’t achieve very much, but wouldn’t hurt. However, I am not sure that the same is true for the alternative proposal for a special fair dealing exception for non-consumptive use. 
The big problem with this proposed exception is that it doesn’t make a lot of sense. This is not so much of a problem in fair use, where as an illustrative purpose it could contribute to a court’s understanding of the kinds of things the legislature intends to be regarded as fair without limiting the scope of the exception. But anyone facing the need to establish a “non-consumptive” purpose in order to pass the threshold test of purpose for a fair dealing exception would need to deal with questions like:

· What does it mean to “trade” on a purpose? Does the word “trade” imply commerciality?

· What is the “underlying” purpose of copyright material, and how can it be distinguished from any other purpose?

· Does the term “non-consumptive” limit the exception, so that if a use can be characterised as involving anything that could be described as “consumptive” the exception does not apply? (This question arises in part because the term “non-consumptive use” does not really match up with the meaning it is proposed to be given),
· Does the word “directly” mean that the exception can cover uses that facilitate consumptive use by others, such as the users of an online service?
I’m not even sure that this exception would cover basic Internet services like search engines. A modern web search engine uses copyright material in several different ways, including:
· In building an index (this is arguably non-consumptive),

· In analysing web pages for content, so that they can be ranked by relevance in response to search queries (this is a form of data-mining, but it involves mining for expressive content which the search engine then “trades on” by providing results ranked on the relevance and quality of the content, and may not fall within the proposed exception),

· In analysing the connections between web pages by following and evaluating the links between them (which is similarly a form of data-mining that involves the extraction and use of expressive content, in this case the selection and presentation of links in indexed pages),

· By providing users with search results containing links, page titles and excerpts (all of which may be expressive content, although possibly not substantial enough to give rise to infringement),

· By providing users with thumbnails of images along with search results (probably expressive), or as search results if the search is an image search,
· By providing users with copies of documents from its cache (probably consumptive).

(It’s worth noting that the kinds of analysis that general web search engines perform on indexed pages is a good example of highly successful commercial data-mining/text-mining that simply could not be done if it required licensing.)

All of these kinds of uses would probably be considered transformative fair use in the US, but I doubt that any but the first could be accommodated by the proposed fair dealing exception for non-consumptive use – especially if the exception were construed strictly against anyone seeking to rely on it, which is how Australian courts have tended to apply the existing exceptions.
Could the proposed exception be fixed by clearer language? It could certainly be improved
 but, as the DP recognises, the open-ended nature of fair use has been the essential ingredient in its success in dealing with developments in technology. If some kind of limited-purpose exception can provide the benefits of fair use without the supposed drawbacks, nobody has yet managed to work out how – and the recent history of the Act, in which very few exceptions have been introduced without crippling flaws that make them far narrower than they first appear to be and often completely unusable, suggests that there is little chance of such an exception being successfully implemented.
The proposal for a non-consumptive use fair dealing exception risks being treated as a compromise that would allow the government to remove an obstacle to the development of the “digital economy” in Australia without adopting other more controversial aspects of fair use. That would be a very unfortunate result. I submit that the ALRC should not propose a “non-consumptive use” fair dealing exception, even as a deprecated alternative.
4. Bad arguments against fair use: online services are available in Australia

It’s true that online services like web search engines are available to Australians. But the servers that these services run on are almost all located overseas, and mostly in the US, because they simply cannot operate in Australia.

Australia’s lack of fair use does not mean that works by Australians are not subject to fair use on the Internet. It does not mean that Australian users are unable to make use of online services that rely on fair use. It just means that none of these services can be provided from Australia, and that the revenue from running them flows overseas.

That said, even a properly implemented fair use exception would not be sufficient to allow many online services to be provided from within Australia – complementary measures such as an effective safe harbour will be needed, and there are economic, technical and geographical obstacles as well. But that does not mean that fair use is not a necessary first step.
5. Bad arguments against fair use: inconsistency between US jurisdictions
Much has been made of inconsistencies in the way US courts have approached fair use in various cases. But it should be kept in mind that the US court system is far more fragmented than the Australian system: it consists of State courts and over a dozen circuit court jurisdictions, and the whole thing is only tied together at the very top by the Supreme Court. The fact that the circuit courts do not necessarily follow each other’s decisions, but must find ways to fit Supreme Court precedents that arise from cases in other circuits into their own jurisprudence, greatly contributes to the complexity and uncertainty of US copyright law.

In Australia most significant copyright litigation occurs in the Federal court system, which is far more able to build up a coherent body of precedent than the disparate US courts.

6. Cablevision, Aereo and Optus
A number of submissions refer to the US cases of Cablevision and Aereo on the apparent assumption that they were decided on fair use grounds, with obvious implications for any repeat of the Optus TV Now remote DVR case under an Australian fair use exception. In fact the final decisions in the US cases had nothing to do with fair use; both were decided on the non-infringing status of transient copies and the idiosyncratic wording of the US Copyright Act’s “transmit clause”. Because no infringement was found, fair use did not need to be considered.
I have to say that if I hadn’t known of these cases beforehand, I would have assumed from the discussion in the DP that they were being given as examples of what might be possible under fair use. I suggest that any discussion of these cases in the ALRC’s final report make it clear that they were not fair use cases.

It seems unlikely that fair use could be raised for these kinds of services, as their retransmission of other companies’ broadcasts conflicts far more directly with the original broadcasts than does home time-shifting using a VCR or local DVR. It’s hard to see how the provision of such a service would be favoured by any of the four factors, and a court able to consider underlying fairness would be far better equipped to deal with these kinds of cases than a court required to apply complex, highly specific legislative provisions like the transmit clause or s111 of the Australian Act.
7. Contracting out

In my main submission, I suggested that the limited list of purposes to be covered by the anti-contracting-out provision was reasonable. On further thought I think it could cause serious problems, and it would be best for the provision to cover all purposes.
In addition to driving a wedge between “core” and “non-core” exceptions, it would drive a wedge between non-digital material, which is generally available without the requirement to enter into an onerous contract or licence, and digital material, which is generally provided under contract or licence. Non-digital material would be fully subject to fair use, while digital material would be only partly.

Worse, this proposal could cause significant procedural difficulties for a defendant who may be effectively required to elect between raising a narrow fair use defence based only on a core purpose, thus weakening the defence and increasing the risk of being found liable for both copyright infringement and breach of contract, and raising a fair use defence based on a wider set of purposes including non-core purposes, thus admitting breach of contract even if the fair use defence is successful.

Applying the anti-contracting-out provision to all exceptions should not harm rights-holders’ legitimate interests. A court’s assessment of the fourth “market effect” fairness factor would apparently be able to take into account the effect that a finding of fair use would have on a rights-holder’s ability to use contracts to control the market for its works, so contractual provisions that are genuinely reasonable and necessary to protect rights-holders’ markets should not be unduly affected. If this means that publishers become less likely to include blanket “all uses not expressly authorised are forbidden” clauses in their contracts, and start thinking harder about what kinds of uses they have an actual need to control, it would not be a bad thing.
8. Contracting out: confidentiality etc.

In my main submission, I suggested that concerns about the effect of an anti-contracting-out provision on confidentiality provisions in contracts could be dealt with by limiting it to published material. Perhaps a better limitation would be to material obtained as a direct or indirect result of the material’s publication. This would cover material:
· in books, newspapers, magazines, CDs, DVDs etc. (including those bought new, bought secondhand, received as gifts etc.),
· on websites (including restricted-access but still essentially public websites such as paywalled media sites and social networking sites that require a login),
· in library collections (in most cases).

However, it would not cover:
· unpublished material subject to contractual confidentiality requirements (whether or not it would otherwise be protected by legal obligations of confidentiality),

· the use of commissioned material by the entity that commissioned it,

· unpublished material given or sold to a library or archive on the condition that the institution only use it in certain ways.

This would be a better test than anything based on fairness or reasonableness, which would add an extra layer of uncertainty to uses that have already been determined to be fair.
9. Proposal 11-7: mandatory TPMs
Proposal 11-7 envisages libraries being required to apply technological protection measures to material provided under document supply provisions. What is not clear is whether this requirement is intended to engage the TPM provisions of the Act (the proposal seems not to, as the TPM would apparently be applied by the library and not “by, with the permission of, or on behalf of, the owner or the exclusive licensee of the copyright”
 – but it seems that the rights-holder could activate the TPM provisions by giving this permission, and the TPM provisions could always be extended to cover these kinds of TPMs).

This is significant, because it largely determines the extent to which the recipient of such a document will be legally able to make use of copyright exceptions. It seems oddly inconsistent with the general approach taken by the DP to require the use of TPMs to oust exceptions in this particular case.
I suggest that proposal 11-7 not be included in the ALRC’s final report. It may, however, be reasonable to require documents supplied by a library under the document supply exception to contain embedded information identifying the circumstances of the supply, perhaps including the identity of the library and recipient.
� Franki Report, p29 (available at � HYPERLINK "http://www.ema.gov.au/agd/WWW/clrHome.nsf/Page/Overview_Related_Reports_Copyright_Law_Committee_on_Reprographic_Reproduction_%28the_Franki_Report%29" �http://www.ema.gov.au/agd/WWW/clrHome.nsf/Page/Overview_Related_Reports_Copyright_Law_Committee_on_Reprographic_Reproduction_%28the_Franki_Report%29�) 


� See pages 34 and 35, and 74 to 76, of the Report.


� The Hargreaves Review’s discussion of “non-consumptive use” was as a kind of exception that the UK government might one day be able to negotiate with the EU, and I don’t think Hargreaves’ wording should be taken too literally.


� S10(1) of the Copyright Act, definitions of “access-control technological protection measure” and “technological protection measure”.






