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Ian McGarrity

Director
Who Is Speaking for the General Public
It seems somewhat odd that in a public review of aspects of certain exemptions to the Copyright Act (CA) sometimes the interests of the general public and the particular audiences relevant to particular exemptions are not highlighted.

In the end the main purpose of most exemptions is to allow the general public as a whole, or specific elements of it, to access and subsequently consume certain content and services more easily than otherwise.

When reading through a great number of submissions in response to the initial issues paper, IMW Media Services (IMW) is struck by the extent comments seem to relate to the commercial interests of owners of content on the one hand and various publication / distribution businesses wishing to use that content to make money from providing it to various public audiences on the other.

Who is really submitting on behalf of the general public?

IMW has determined to provide this submission in order to raise the general public’s voice in at least one area where ordinary Australians’ interests may otherwise get overlooked – that area is chapter 15 of the Discussion Paper, Retransmission.

The General Public’s Use of Retransmission

In the order of 4 million homes in Australia receive some or all of their free-to-air (FTA) TV and radio broadcasting services via ‘retransmission’ pursuant to Section 212 of the Broadcasting Services Act (BSA) and, in respect of certain retransmission circumstances, Part VC of the Copyright Act (CA).

In the mobile environment all so-called smart phones which are subject to subscriptions that include reception of linear streamed FTA TV services (E.G. available from Telstra, Optus and Vodafone) can receive some FTA broadcasting services via the same legislated retransmission provisions. 

Such retransmission represents the second most popular way for Australians to receive their FTA broadcasting services (following only direct reception of terrestrially radiated transmissions from transmitters owned or controlled by the FTA broadcasting entities). 

Changes to the retransmission regime of the BSA and associated parts of the CA are therefore potentially of significance to the Australian public. 

It is also possible that changes to this retransmission regime (E.G. under certain circumstances the extension of the Part VC CA statutory scheme to retransmissions “using the internet”) could affect the content of FTA TV services per se. In particular this might be the case where the original program content rights holders wish to control transmission of their content via the internet (E.G. the members of the Coalition of Major Professional and Participating Sports). 

Some of the proposals in the Australian Law Reform Commission (ALRC) discussion paper have the potential to, either intentionally or unintentially, affect the general public’s current and future enjoyment of FTA broadcasting services.
In respect of this potential, I note the number of times the retransmission chapter of the discussion paper draws attention to:

· The ALRC having to make assumptions about the likely direction of broadcasting and communications policy; or 

· The interconnection of broadcasting and communications policy (beyond the scope of the inquiry) with Copyright matters when developing proposals.

Some examples of these references are:
the options for reform are largely dependent on assumptions about matters not

within the ALRC’s remit (paragraph 15.3)
reviewing the retransmission exceptions raises significant communications and competition policy questions (paragraph 15.23)
in making its proposal, the ALRC recognises that it can be argued the

internet exclusion is primarily a matter of communications and media policy, rather

than copyright (paragraph 15.125)
In respect of the retransmission issue the ALRC may have had some doubts concerning dealing with copyright exceptions associated with the current retransmission regime, in isolation from any coincidental review of the retransmission regime aspects of the BSA, when it included the below question 38  in its consultation paper of August 2012:

Is this Inquiry the appropriate forum for considering these questions, which raise significant communications and competition policy issues?

Paragraph 15.29 of the June 2013 discussion paper answered this question by saying:

The ALRC considers that it should make proposals on retransmission issues
In putting this draft position the discussion paper acknowledged that there was divided stakeholder opinion regarding how Question 38 should have been answered. 

Perhaps the ALRC should give further thought to this decision (I.E. outlined above, see also paragraph 15.29), at least for any of its retransmission proposals that could trigger consequences for the ‘parent’ broadcasting policy act (the BSA) and or the way in which the general public currently enjoys retransmitted FTA services. An example concerns extending coverage of the Part VC CA statutory scheme to retransmissions “using the internet”. Here the ALRC itself has flagged the “complex issues that such a reform may raise” (paragraph 15.129) 
In respect of such proposals it would be optimal for such ‘complex issues’ to be identified and resolved in a holistic way through government consideration and policy development which had broadcasting and communications policy as its primary or at least equal (to the CA) focus. 
The BSA appears to be a far more flexible legislative tool than the CA for balancing the competing interests of content creators, content owners, content aggregators and content consumers while taking into account overriding public policy outcome matters such as free and ubiquitous access to: 
· FTA broadcasting services for welfare recipients;

· sub titles for the hearing impaired;

· audio description for the sight impaired; and 
· cultural identity and maintenance content facilitated by such things as Australian and children’s content regulation.  
In pure economic terms FTA terrestrially radiated broadcasting is a “Public Good”. IMW submits that dealing with retransmission of FTA broadcasting services within the CA environment alone, flies in the face of the role FTA broadcasting plays in the Australian information, entertainment and cultural environment. For example how can the CA alone appropriately deal with access to services and their inherent content (including via retransmission) which are recognised as Public Goods?

Notwithstanding this, wherever the ALRC is reasonably convinced that its discussion paper retransmission proposals will not trigger significant consequences for the ‘parent’ broadcasting and communications policy acts (E.G. the BSA) and or the way in which the general public currently enjoys retransmitted FTA services, there is probably merit in the ALRC continuing to refine and then include any such confirmed retransmission related proposals ii its final report.
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Introduction
1.2
Free-to-Air Broadcasting is Special in Australia

Australia is the most terrestrially radiated and FTA broadcasting oriented country in the developed, if not the entire, world.

As a result government policies have reflected the criticality of FTA broadcasting for the general public, E.G.:
· The world’s biggest TV sport anti-siphoning list;
· Financial assistance to regional and remote commercial television broadcasters to rollout a full array of terrestrially radiated digital television channels; and
· Quite specific and unique requirements placed on commercial FTA broadcasting in respect of doing the heavy lifting for government policies relating to cultural identification and maintenance and adherence to community standards (E.G. Australian content, program classification time zones, extensive codes of practice, etc).  

A submissions to the Convergence Review Committee (CRC) estimated that as at June 2011 Australians owned around 92 million devices which contained terrestrial radio and TV tuners which have cost then in the order of $34 billion (see attachment 1 for the background to these numbers). These devices are primarily used to receive FTA radio and TV services. 

The retransmission regime in the Broadcasting Services Act (BSA) and associated parts of the Copyright Act (CA) has been developed in this environment. It only applies to FTA broadcasting services and assists the general public in getting access to commercial, National and community broadcasting services. 
In the order of 4 million homes in Australia receive some or all of their FTA TV and radio broadcasting services via ‘retransmission’.

In the mobile environment all so-called smart phones which are subject to subscriptions that include reception of linear streamed FTA TV services (E.G. available from Telstra, Optus and Vodafone) can receive some FTA broadcasting services via the same legislated retransmission provisions. 

Such retransmission represents the second most popular way for Australians to receive their FTA broadcasting services (following only direct reception of terrestrially radiated transmissions from transmitters owned or controlled by the FTA broadcasting entities). 

Changes to the retransmission regime of the BSA and associated parts of the CA are therefore potentially of significance to the Australian public. 

The ALRC discussion paper has also recognised the special enshrined position that broadcasting (in the retransmission context this can only refer to FTA broadcasting) has in both the BSA and CA.
Historically, regulators have pursued a range of public policy goals in relation to

broadcasting, such as ensuring universal public access, minimum content standards

(including classification and local content rules), diversity of ownership, competition

and technological innovation (paragraph 15.37).

As discussed in Chapter 15, copyright law has longstanding links with

communications regulation, which has tended to emphasise the ‘special’ place of

broadcasting in the media landscape. To some extent, the scope of some broadcast

exceptions (in the CA) may reflect the special characteristics of broadcasts, particularly free-to-air broadcasts, in terms of their ubiquity and market or cultural penetration (paragraph 16.33).
As discussed above, the scope of some broadcast exceptions may reflect the

special characteristics of broadcasts (paragraph 16.97).
All recommendations to change the current retransmission regime need to practically take into account and have close regard for:
· The Public Good nature of and hence special place FTA broadcasting has in the Australian communications and media landscape; and

· The role of the current retransmission regime in Australians gaining access to those FTA broadcasting services.
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Discussion Paper Conclusions, Proposals and Comments
2.1
ALRC Draft Conclusions and Proposals 

Paraphrasing the ALRC’s words in the discussion paper essentially the ALRC has concluded or proposed the following in respect of retransmission regime changes:

a) No change to the retransmission scheme as it applies to organisations defined in the BSA as Self-Help Providers. That is typically not for profit entities that pick up off air, or from satellite, the relevant ‘local’ FTA broadcasting transmissions and reticulate them to residents of small communities or in multi-unit buildings where traditional means of accessing those signals is difficult (see paragraph 15.44);
bi)
Providing FTA broadcasters with the ability to negotiate retransmission with potential retransmitters and hence, should these negotiations fail, with the ability to refuse permission to retransmit (Proposal 15-1 Option 1); or 

bii)
alternatively providing FTA broadcasters with some  new fixed statutory scheme payment from retransmitters which, if paid, would remove any ability of FTA broadcasters to stop such retransmission (Proposal 15-1 Option 2); 
c) If (bi) was adopted the current statutory scheme in Part VC of the CA under which underlying copyright owners are remunerated should be repealed (second leg Proposal 15-1 Option 1);
di)
If the current statutory scheme in Part VC of the CA under which underlying copyright owners are remunerated is retained, it should also apply to retransmissions “using the internet” subject to appropriate geographical coverage limitation of such internet retransmissions (geoblocking) (Proposal 15-2); or
dii)
If this statutory scheme is retained but its extension to retransmissions “using the internet” is not adopted, the scope and application of the internet

exclusion should be clarified (Proposal 15-3).
2.2
Comments

2.2.1

a)
No change to the retransmission scheme as it applies to organisations defined in the BSA as Self-Help Providers. That is typically not for profit entities that pick up off air or from satellite the relevant ‘local’ FTA broadcasting transmissions and reticulate them to residents of small communities or within buildings where traditional means of accessing those signals is difficult (see paragraph 15.44).
IMW supports this conclusion. However the ALRC final report could more clearly separate this primary conclusion from the remainder of its proposals which are only meant to relate to so called Non Self-Help Providers (currently mostly subscription TV operators and telecommunications companies).

Many parts of the discussion paper and the actual words of Proposal 15-1 (The exception to broadcast copyright provided by the Broadcasting Services Act 1992 (Cth)….. should be repealed. This would effectively leave the extent to which retransmission occurs entirely to negotiation between the parties - broadcasters, retransmitters and underlying copyright holders) do not make the distinction between the Self-Help and Non Self-Help Providers clear. For example contrary to the apparent meaning of the above wording of Proposal 15-1, IMW understands that the “exception” to broadcast copyright is effectively recommended to be retained for Self-Help providers.
The ALRC conclusion in relation to Self-Help Providers is clearly mentioned only once, namely in the body of paragraph 15.44. Given the tens of thousands of entities across Australia that currently operate self-help retransmission facilities in these circumstances IMW believes this conclusion deserves real prominence in the final report of the ALRC 
2.2.2

bi)
Providing FTA broadcasters with the ability to negotiate retransmission with potential retransmitters and hence, should these negotiations fail, with the ability to refuse permission to retransmit (Proposal 15-1 Option 1); or 

bii)
Alternatively providing FTA broadcasters with some new fixed statutory scheme payment from retransmitters which, if paid, would remove any ability of FTA broadcasters to stop such retransmission (Proposal 15-1 Option 2); and
c)
If (bi) was adopted the current statutory scheme in Part VC of the CA under which underlying copyright owners are remunerated should be repealed (second leg Proposal 15-1 Option 1).

IMW notes that it is possible that a combination of (bi) and (c) above (really Proposal 15-1 Option 1) could carry with it the potential for some current Non Self-Help Provider retransmission arrangements to be discontinued. 
Also because adoption of 15-1 Option 1 would remove the Part VC CA statutory scheme for Non Self-Help Providers it could result in either significant premium content not being licensed to FTA TV broadcasters at all or only licensed to them on the proviso that all or some retransmissions (especially those “using the internet”) were precluded. The background to such potential consequences for FTA TV audiences is more fully explained under 2.2.3 (di) later in this paper.

Notwithstanding the potential for such disruptions IMW notes the discussion paper says: “whether the existing retransmission scheme produces good outcomes in terms of communications and competition policy is a matter beyond the scope of the Inquiry” (paragraph 15.40). Further in paragraph 15.3 the paper says inter alia “the options for reform are largely dependent on assumptions about matters not within the ALRC’s remit”.
Should the ALRC adopt Proposal 15-1 Option 1 in its final report, IMW believes that further detailed discussion regarding the following potential consequences would be helpful: 
· what could be the potential affect on Non Self-Help Provider retransmission agreements (particularly those already existing); and

· what is the potential for certain premium content to either no longer be available to FTA TV broadcasters or only be available to them provided they refused retransmission requests from Non Self-Help Providers.
Equally it may also be helpful if the final report provided an outline of how adoption of Proposal 15.1 Option 2 (I.E. bii above) might be applied, if at all, to existing Non Self-Help Provider retransmission agreements.

Further, given that Proposal 15-1 Option 2 requires the Part VC CA statutory scheme for Non Self-Help Providers  to remain in place, it can be linked to the potential consequences  for FTA broadcast audiences of extending the statutory scheme to retransmissions “using the internet” more fully explained under 2.2.3 (di) later in this paper.

Part of Proposal 15-1 Option 2 (bii above) is a new fixed statutory scheme under which FTA broadcasters would get payment from Non Self-Help Provider retransmitters. In paragraph 15.71 the discussion paper suggests that the provisions of Part VD of the CA, legislated as part of a package establishing the new VAST FTA satellite service in 2010, might provide a model.
IMW observes that these Part VD provisions represent only an unused safety net if certain FTA entities (E.G. relevant metropolitan commercial networks) one way or another made it impossible for the new VAST remote area joint venture FTA commercial TV entities to meet their licence condition of transmitting all nine commercial TV core SD and HD and SD mulitchannels. This seems to be a very different commercial, public interest and structural matter than the introduction of some standard amount Non Self-Help Providers would pay to commercial FTA TV entities for retransmitting their services.
One practical issue to traverse in considering any ramifications of either Option 1 or 2 of Proposal 15-1 could be the extent to which domestic residences and certain accommodation businesses in particular may have come to rely on FTA retransmissions from Non Self-Help Providers to the extent they may no longer have terrestrial aerials. 

2.2.3
di)
If the current statutory scheme in Part VC of the CA under which underlying copyright owners are remunerated is retained, it should also apply to retransmissions “using the internet” subject to appropriate territorial blocking of such internet retransmissions (Proposal 15-2); 

IMW believes that the adoption of (di) above could have significant ramifications for FTA TV per se. IMW notes that the Part VC CA statutory scheme would be retained under every scenario outlined by the ALRC for retransmission scheme reform other than Proposal 15-1 Option 1 (covered by 2.2.2 bi and c above). Hence its retention in one form or another would be a likely outcome from the ALRC’s discussion paper proposals.
In respect of the potential impact of adopting (di) IMW notes the comments last year of the Coalition of Major Professional and Participation Sports (and various of its members such as the AFL and NRL) and more recently Screenrights concerning the potential for major sport events (including those on the anti siphoning list) to be retransmitted by Non Self-Help Providers “using the internet” for the payment of a blanket statutory licence fee. All claim this could affect current and or the negotiation of future separate internet TV (defined as Over-The - Top or OTT TV) agreements for premium content rights owners.
If this is correct there therefore may be some potential for current and future commercial arrangements concerning such premium content and its overall licensing to FTA TV broadcasters to be affected.

While in a different forum and in relation to a different but closely related issue, recent evidence from DBCDE would appear to support this contention. The DBCDE evidence was to the Senate Standing Committee on Environment and Communications enquiry into the effectiveness of current regulatory arrangements in dealing with FTA broadcasting entities simulcasting their Broadcasting Services Band transmissions over the Internet.
This enquiry was triggered by a decision of the full bench of the Federal Court on February 2013 concerning Phonographic performance Company of Australia Limited v Commercial Radio Australia Limited.  
While the DBCDE evidence was in relation to FTA broadcasters seeking for their internet simulcast versions of their Broadcasting Services Bands services ( currently relevant for most major FTA radio services and ABC News 24 in the TV context) to be defined as “broadcasting services” within the BSA, some of the points raised would apply to retransmissions of FTA broadcast services via the internet as well.

“Altering the definition of ‘broadcasting service’ in the BSA may affect the value and operation of existing commercial agreements between broadcasters and content providers.

…Expanding the definition of ‘broadcasting service’ to include internet simulcasts may therefore affect the nature of the rights to televise events acquired by broadcasters and other, online media operators.
This would be particularly problematic for content providers that sell online rights to provide coverage of events separately from broadcast rights……

Allowing the purchasers of broadcast rights to provide online simulcasts of the same content for no additional cost…..has the potential to diminish the value of the separate online rights offered by these owners”

If retransmission “using the internet” was included within the purview of the Part VC CA statutory scheme it would be third party retransmitters who could transmit such content via the internet (rather than a simulcasting FTA broadcaster ) with potentially similar commercial affects as outlined by DBCDE to the Senate enquiry in May.
The point is that under the current retransmission regime this premium content could not be retransmitted by a Non Self-Help Provider “using the internet” unless the Non Self-Help Provider concerned had directly entered into a licensing arrangement with the content rights owner (likely to be much more expensive than a blanket ‘one size fits all’ statutory licensing scheme levy).

In reaching its Proposal 15.2, the ALRC has acknowledged a number of complex consequences may arise and that the matter could be regarded as being more appropriately analysed and resolved in a wider policy context than just the CA.

This chapter examines …. the retransmission scheme and whether (it is) adequate and appropriate in the digital environment. This raises complex questions at the intersection of copyright and communications and media policy. The options for reform are largely dependent on assumptions about matters not within the ALRC’s remit (paragraph 15.23). 

In making its proposal, the ALRC recognises that it can be argued the internet exclusion is primarily a matter of communications and media policy, rather than copyright (paragraph 15.125).
The ALRC (has) observed that reviewing the retransmission exceptions raises significant communications and competition policy questions (paragraph 15.23).
As indicated under 2.2.2 (bii) previously the potential consequences of adopting this extension of the Part VC CA statutory scheme to Non Self-Help Providers retransmitting FTA broadcast services via the internet is relevant to Proposal 15-1 Option 2.
To some extent the discussion paper appears to dismiss some of the concerns raised by the major sport organisations and Screenrights by saying: 

The existing retransmission scheme covers only the retransmission of broadcasts in an unaltered and simultaneous manner which would appear to rule out ‘cherry picking’ the retransmission of certain events (paragraph 15.114).
IMW suggests that the above ALRC view inferring that ‘complying’ retransmissions need to be for 24 hours a day / seven days a week (hence less than complete and continuous retransmissions fall outside of the scheme) might be further examined prior to the publication of the final report.

Another ‘cherry picking’ legal issue which the ALRC may find useful to analyse is whether in the digital terrestrial TV context, any retransmitter (I.E. a Self-Help or Non Self-Help Provider) could choose to transmit just one FTA TV channel from all those comprising the entire 7 MHz transport stream (currently between 3 and 4 discrete channels are transmitted via the one 7MHz frequency) and remain consistent with the retransmission regime pursuant to the BSA. Concomitantly, if the answer to this first issue could possibly be “no”, the ALRC may wish to analyse whether such a retransmitter would therefore be required to also retransmit the datacasting licence services transmitted by each of the three metropolitan commercial TV networks as part of their 7MHz transport stream. The issue here being that currently the retransmission regime in the BSA does not apply to datacasting services.
The ALRC raised the potential for just some of the available channels within a 7MHz FTA transport stream to be retransmitted in paragraph 15.59.

free-to-air broadcasters might decide to permit retransmission of only some of their channels and, for example, exclude sports channels from retransmission.

Proposal 15-2 (paraphrased in (di) above) also involves the proviso that otherwise geographically ubiquitous internet retransmissions would need to be limited to certain geographical territories by some technical “geoblocking” means.
Paragraph 15.122 of the discussion paper expands on this issue.

Exactly how these geographical limits should be defined is yet to be determined. At present, the Copyright Act does not place geographical limits on the statutory licence for retransmission. At the least, it should be a condition of the statutory licence that retransmission be limited to Australia. Such a provision should, however, not prescribe the technological or other measures by which such limits are effectively imposed.
While the CA may not provide a definition for this territorial limitation, the BSA already does at least for the licensed FTA broadcasting services covered by Section 212 of the Act (commercial and community broadcasting services).

Section 212 (1) (bi and bii) mean that any retransmissions of these licensed services must be:
· within the licence area of that licence; or

· if outside the licence area of that licence only in accordance with   permission in writing given by the ACMA. Such permission would presumably settle what the ‘expanded’ area comprised.
So it appears to IMW that the actual territorial limit for any internet retransmissions of commercial and community FTA broadcasting services is not up for review by the ALRC unless it proposes to suggest alteration of this aspect of the BSA which may be outside of the inquiry’s scope.
In raising this issue (at least in the context of licensed FTA broadcasters) it is likely that the ALRC is working to one aspect of the inquiry’s terms of reference, viz:

In undertaking this reference, the Commission should…..take into account recommendations from related reviews, in particular the Government’s Convergence Review

In the context of licensed broadcaster territories and hence geoblocking the final report of the CRC said: 

Noting the recommendation that there be no licence required to provide any content service (see Chapter 1), the current retransmission rules will need to be reviewed. Attorney-General Nicola Roxon announced in February 2012 that Professor Jill McKeough will lead an Australian Law Reform Commission (ALRC) review into the operation of copyright in the digital environment. The Convergence Review proposes that the issue of retransmission be examined as part of this ALRC review.

The current government responded to the Convergence Review through its package of Bills presented to the Parliament in March. None of those Bills (I.E. neither the two that passed nor the four withdrawn) referred to rescinding the need for certain FTA broadcasters to be licensed and for FTA commercial and community broadcasters to be subject to defined licence areas. Perhaps practically the ALRC should now interpret the above quoted term of reference comment for this inquiry as “taking into account those recommendations of the Convergence Review that have been accepted by government”. The sole reason for the Convergence Review’s reference to the ALRC and “retransmission” could now well be said to be superseded.
As if to underline the complexity of this geographical limitation issue the Section of the BSA quoted above does not provide a ‘territorial’ answer for the retransmission of unlicensed broadcasting services such as those of the ABC and SBS. Such services are not subject to the concept of licence areas.

It could well be logical to consider limiting internet retransmissions of such National Broadcaster services to Australia. One imagines this might be the widest geographic coverage that the US Government might consider for the statutory scheme for ABC and SBS services when negotiating the required changes to the Australia / US Free Trade Agreement (AUSFTA). Paragraph 15.123 of the discussion paper says that such renegotiation would be necessary in order to extend the statutory scheme to cover internet retransmissions.
IMW believes that of all the ALRC’s Proposals in the retransmission area, this one relating to extending the Part VC CA statutory scheme to Non Self-Help Providers retransmitting FTA broadcast services via the internet:

· is the most complex in terms of working through the consequences for the general public, FTA broadcasters and content rights holders;

· potentially involves the most interconnections between Copyright and Media and Communications policy settings and development; and
· has no chance of being able to be implemented in probably even the medium term. The ARC underlines this point in paragraph 15.129 “While the ALRC considers that the internet exclusion from the remunerated
exception for retransmission should be repealed, in view of the need to renegotiate provisions of the AUSFTA and for further Government consideration of the complex issues that such a reform may raise, this is unlikely to happen in the short term”.

IMW believes this a good example of a retransmission issue where the ALRC might reconsider its current positive response to its previous question 38, namely “Is this Inquiry the appropriate forum for considering these questions, which raise significant communications and competition policy issues?” (from last year’s consultation paper). 
2.2.4

dii)
If this statutory scheme is retained but its extension to retransmissions “using the internet” is not adopted, the scope and application of the internet exclusion should be clarified (Proposal 15-3).
IMW questions the extent to which confusion and lack of clarity regarding the term “using the internet” can be resolved in any legislative sense without either:
· in time raising new ambiguities leading to renewed calls for further clarifications; or

· triggering the need for renegotiation of the AUSFTA and or raising some of the commercial issues alluded to in 2.2.3 (di) above.

Further, while possibly to achieve different objectives, the Determination of September 2000 under paragraph (c) of the definition of "broadcasting service" in subsection 6(1) of the BSA also uses the phrase “using the internet” to exclude internet transmissions of radio and TV programs from being defined, and therefore regulated, as “broadcasting services”. 
It would seem optimal therefore that if such an important term (which is used in both the CA and BSA for important ‘exclusion’ purposes) requires clarification that this happens for both contexts at the same time.
IMW therefore suggests that there may be good reasons in respect of (dii) – Proposal 15-3 – for the ALRC to reconsider whether the current inquiry is the right forum for recommending anything more than something along the following lines: 
“that the use and meaning of the term - using the internet - in both the CA and the BSA be considered and if necessary clarified coincidently at an appropriate time in the future”
In suggesting this IMW has in part borne in mind contemporary requests to the Senate Standing Committee on Environment and Communications by FTA broadcasters to have the September 2000 BSA Determination rescinded and redrawn. For example any amendment to the Determination that results in the inclusion of some transmissions of radio and TV programs “using the internet” within the BSA definition of “broadcasting service” (which is what the FTA broadcasters are arguing is necessary) would automatically affect the scope of the retransmission scheme. 
Further in its final report this Senate Committee recommended the same holistic approach to resolving the problems arising from the relevant Federal Court case as IMW suggests the ALRC may be best adopting with respect to FTA broadcasting retransmission:

“The committee recommends that the Minister for Broadband, Communications and the Digital Economy and the Attorney-General fully and urgently address in a comprehensive and long-term manner all of the related broadcasting and copyright issues identified in numerous reviews, and by many stakeholders..”
3.




Conclusion
It seems somewhat odd that in a public review of aspects of certain exemptions to the Copyright Act (CA) sometimes the interests of the general public and the particular audiences relevant to particular exemptions are not highlighted.

In the end the main purpose of most exemptions is to allow the general public as a whole, or specific elements of it, to access and subsequently consume certain content and services more easily than otherwise.

When reading through a great number of submissions in response to the initial issues paper, IMW Media Services (IMW) is struck by the extent comments seem to relate to the commercial interests of owners of content on the one hand and various publication / distribution businesses wishing to use that content to make money from providing it to various public audiences on the other.

When it comes to FTA broadcasting all sorts of balancing acts and deals as well as transparent good faith based policy outcome ambitions have helped to deliver Australia its current legislative and regulatory broadcasting and copyright environment.

Because FTA broadcasting services are ubiquitously available and free to access and use they have been required to become the heavy lifters when it comes to delivering government determined cultural identity and maintenance policies (e.g. Australian content on TV and radio, captioning, etc.). In return for this ‘social dividend’ these services have received benefits, such as being protected from some potential competition (E.G. in a bipartisan way last March the Parliament legislated for no fourth commercial network to be allowed).

Because of Australian’s unique reliance on the terrestrial radiated broadcasting delivery platform and FTA services, various bi partisan market bending regulations like the TV sport anti-siphoning scheme have developed (no other developed country has around 75% of its homes entirely reliant on FTA broadcasting or upwards of 95% of all homes having at least one TV device reliant on FTA TV terrestrially radiated signals).
The original development of the BSA Section 212 retransmission regime – relating only to FTA broadcasting services – and its expansion to the CA and Non Self-Help Providers in 1999/00 also reflects this total environment. 

When it comes to broadcasting policy in Australia (and its associated retransmission elements in the CA) the regulatory swing is redolent with a labyrinth of interconnections whereby a tweak here or a tweak there can have affects far away from the fulcrum of the change being recommended.

Accordingly perhaps the ALRC should reconsider its decision outlined in paragraph 15.29 of the discussion paper to deal with retransmission issues as part of its inquiry, at least for any of its retransmission proposals that could trigger consequences for the ‘parent’ broadcasting policy act (the BSA) and or the way in which the general public currently enjoys retransmitted FTA services. An example concerns extending coverage of the Part VC CA statutory scheme to retransmissions “using the internet”. Here the ALRC itself has flagged the “complex issues that such a reform may raise” (see paragraph 15.129) 

In respect of such retransmission proposals it would be best for the ‘complex issues’ to be identified and resolved in a holistic way through government consideration and policy development which had broadcasting and communications policy as its priority focus rather than just the CA. 

The BSA appears to be a far more flexible legislative tool than the CA for balancing the competing interests of content creators, content owners, content aggregators and content consumers while taking into account overriding public policy outcome matters such as free and ubiquitous access to: 

· FTA broadcasting services of welfare recipients;

· sub titles for the hearing impaired;

· audio description for the sight impaired; and 

· cultural identity and maintenance content facilitated by such things as Australian and children’s content regulation.  

In pure economic terms FTA terrestrially radiated broadcasting is a “Public Good”. IMW submits that dealing with retransmission of FTA broadcasting services within the CA environment alone, flies in the face of the role FTA broadcasting plays in the Australian information, entertainment and cultural environment. For example how can the CA in isolation appropriately deal with access to services and their inherent content (including via retransmission) which are recognised as Public Goods?

Notwithstanding this, wherever the ALRC is reasonably convinced that its discussion paper retransmission proposals will not trigger significant consequences for the ‘parent’ broadcasting and communications policy acts (E.G. the BSA) and or the way in which the general public currently enjoys retransmitted FTA services, there is probably merit in the ALRC continuing to refine and then include any such confirmed retransmission related proposals ii its final report.

ATTACHMENT 1
Extract from a submission to CRC from Broadcast Australia (BA) in November 2011
Estimated inventory value domestic terrestrial FTA TV and radio receivers and individual home and vehicle terrestrial aerial systems as at June 2011.

	Device
	Source
	Estimated units millions
	Estimated value 

$ billions

	TVs sold  (July 04 – Jun 11)


	GfK
	17.837¹
	19.369

	STBs sold  (July 04 – Jun 11)


	GfK
	5.754¹
	0.974

	DVDrs sold (July 04 – Jun 11)


	GfK
	2.502¹
	1.189

	STBs sold  (Jan 01 – Jun 04)


	DBA, Informark
	0.398¹
	0.190

	Remaining² TVs
	BA, Nielsen, DBA and DBCDE
	5.383¹ ²
	1.825

	Remaining² recorders (including VCRs and DVDrs sold before Jul 04)
	BA, Nielsen and DBCDE
	10.398¹ ²
	1.048

	Individual home aerials


	BA, ACMA
	6.880³
	2.408

	Vehicle radios, speakers and aerials
	ABS, BA
	14.130
	4.239

	Home and personal radios


	CRAº, BA
	35.870º¹
	2.690

	Total
	
	92.272
	33.924


º Joan Warner CEO of CRA Sunday Age 4 September 2011 said there were 50m terrestrial analog radio receivers in Australia (hence if 14.13m are in vehicles the home number can be deduced to be in the order of 35.87m);

¹Some of these may not be in regular use - some devices linked to one viewing / recording location / room – e.g. STBs and possibly ID DVDrs being attached to analog TVs or IDTVs and STBs being attached to analog DVDrs or VCRs;

²BA developed a detailed estimate for the CRC that on average a total of 2.7 TV sets were present in homes as at 30 June 2011. The 2011 TV homes universe was 8.6m (2011 OzTAM national subscription TV + Nielsen TV diary area universes). Using the national subscription TV universe avoids double counting of overlap area metropolitan and regional TV homes. Hence calculating “remaining” TV sets for the table above used the following equation:
(8.6 X 2.7) – (Total TV sets sold Jul 04 to Jun 11, i.e. 17.837) = 5.383 in million
The “remaining” total for “recorders” was developed using the same methodology.
³Aerials systems not separately counted in “units” total but value is included in total value column.

The $33.9b estimate above does not include: 

· gaming consoles with digital terrestrial TV tuners; 

· digital terrestrial TV tuner cards for computers; 

· radio tuners within main listening room hi-fi system amplifiers; 

· free-to-air TV DTH satellite STBs or dishes; 

· the cost of the MATV reception headend and internal distribution systems for the estimated 1.7m homes in Australia that rely on MATV systems to receive terrestrial TV signals;

· the cost of the MATV reception headend and internal distribution systems for businesses such as hotels, motels, hospitals, clubs, nursing homes, public sporting stadia etc;

· subscription TV STBs and PVRs; and 

· other devices which may have terrestrial television or radio receivers in them but whose primary purpose is not to receive terrestrial radiated free-to-air services. 
� � HYPERLINK "https://senate.aph.gov.au/submissions/comittees/viewdocument.aspx?id=48c67a8c-28d7-4fde-9ebc-363eb2e25f9e" ��https://senate.aph.gov.au/submissions/comittees/viewdocument.aspx?id=48c67a8c-28d7-4fde-9ebc-363eb2e25f9e� see page 5 “commercial / contractual issues”
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