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Introduction

In this submission, NSW refers to its previous submission to the Australian Law Reform Commission’s (ALRC) Issues Paper 42 Copyright and the Digital Economy (but will not repeat substantial content). 

The connection between the proposed fair use exception and the digital economy arises because the range of material protected by copyright is extremely wide, and all digital use of material is potentially an exercise of the copyright owners’ rights. Uses of copyright material in analog form that are outside the scope of the copyright owners’ rights – such as reading a book - are potentially within the scope of the copyright owner’s rights when the material is in digital form. Thus, digital technology has extended the reach of copyright owners’ rights to situations where they previously had no application. 

At the same time, because digital technology facilitates copying and distribution, it has greatly increased the risks to copyright owners of large scale pirating of their material. This may be in the form of intentional piracy on a commercial basis, but in some cases is done without any intention of making a profit. Because of the ease of sharing material on social media, widespread unauthorised distribution of copyright material, causing substantial damage to the copyright owners, may be done without malice or even unintentionally. 

On the other hand, copyright owners have gained unprecedented ability to control access to and use of their material through extra-copyright means, such as technological protection measures (TPMs), contracts, and digital “renting” (by which an item is made available for access only for a limited time and is then deleted). The use of contracts and TPMs has the potential to lock up copyright material, making it completely unavailable to those without the means to pay. This is a particular problem where publishers only offer, for example, annual subscriptions to online journals and refuse to license individual works. However, these markets are developing and changing rapidly.

Digital technology has greatly expanded the ability of cultural and collecting institutions to preserve their collections and to provide remote access to them; but legally they are hampered by the risk of infringing copyright if they do not check rights for each item, and by the impossibility of funding the cost of such checking.

Caselaw in the past decade or so demonstrates the increasing difficulty of applying the existing provisions to new technology and business models. In some cases, it has seemed that courts are being asked to make policy decisions about which business models should be permitted to succeed, with limited help from the legislation.
 It is time for a re-thinking of the principles behind copyright legislation and how they can best be put into practice. The ALRC proposals provide a way forward.

The challenge for policy makers is to shape the Copyright Act 1968 (Cth) (Copyright Act) in a way that serves the public good, in terms of appropriate protection for creators and publishers and encouragement to create new works, while promoting the availability of, and public access to, copyright material for purposes of public importance. This is a far more complex exercise than the frequently-mentioned aim of achieving “balance” between the interests of copyright owners and users (which are, of course, not distinct groups in any case). 

NSW notes that the exclusion from the ALRC’s Terms of Reference of technological protection measures (TPMs), Legal Deposit and other matters limits the range of proposals the ALRC can make. It is to be hoped that implementation of any recommendations concerning these other provisions will take into account the ALRC’s recommendations, and that any resulting amendments to the Copyright Act will promote consistent aims and policies. 

In this submission NSW addresses only the proposals of most concern to the State. 

4. Fair Use

Proposal 4–1
The Copyright Act 1968 (Cth) should provide a broad, flexible exception for fair use.

Proposal 4–2
The new fair use exception should contain:

*
an express statement that a fair use of copyright material does not infringe copyright;

*
a non-exhaustive list of the factors to be considered in determining whether the use is a fair use (‘the fairness factors’); and

*
a non-exhaustive list of illustrative uses or purposes that may qualify as fair uses (‘the illustrative purposes’).

NSW supports a fair use exception

NSW supports the introduction of a broad, flexible exception for fair use. The introduction of a fair use exception will remove much of the complexity of the current exceptions. 

As noted by the ALRC, the complexity results from a legislative approach of attempting to define in advance, and in detail, all uses of copyright material that may be made without permission. This approach leads to legislation that is highly complex and technical, inconsistent in some aspects, and inevitably lagging behind technological developments, as many of the submissions pointed out. As a result, there is continual uncertainty, and copyright users wishing to use current technology must accustom themselves to living with a high degree of risk. For each new product or service, it may take years for appropriate licensing solutions to become available, and even longer for litigation (often lengthy and often followed by legislative reform) to establish whether or not the product or service can be used without infringing copyright.  

The introduction of a fair use exception will promote more principled statutory interpretation, and more predictable law, by focussing attention on whether or not a use is “fair” rather than on whether it can be brought within one or other of a group of rigid, pre-ordained categories.

To see why this is an improvement, one need look no further than TCN Channel Nine v Network Ten (“The Panel case”)
, in which the Federal Court, the Full Federal Court and the High Court all grappled with the question whether the use in a humorous and satirical TV program of a number of clips from a rival broadcaster’s programs was, in the case of each clip, a fair dealing for the purpose of reporting news or of criticism or review. It would be a brave person who would argue the application of the defences was any clearer at the end of the case than at the beginning. 

The fair dealing defence for purposes of parody or satire,
 introduced subsequent to the decisions, might have been applicable to some of the clips, but not necessarily all. Some of the clips their Honours considered to be used purely “for entertainment” might have been considered to be used either for satirical or parodic purposes, but others probably would not. Whether or not a fair use exception could apply to use that is “purely for entertainment” might be a subject of litigation, but on the face of it there is no reason why it could not: rather, the question would be whether the particular use is fair. The courts in The Panel case might have had an easier and more worthwhile task if they had been able to concentrate on this question, instead of the rather artificial task of determining whether, for example, the use of a clip of the prime minister of the day singing “Happy Birthday” to Don Bradman had been done for the purpose of reporting news because anything a prime minister does is newsworthy, or had not been done for that purpose because no policy issue was discussed.

Certainty

It is understandable that, as evidenced in the submissions, some stakeholders are anxious about the possible scope of a fair use defence, and about the possible need for litigation to establish its limits. However, NSW does not anticipate overwhelming problems. The principles of fairness outlined by the ALRC are well-understood and established in Australian law. 

NSW considers that, while there is inevitably a degree of uncertainty as to the precise limits of a fair use exception, this would be preferable to the current situation in which there are several specific fair dealing exceptions, each surrounded by its own areas of uncertainty and technicality, and there is no scope for parties to argue that a dealing is “fair” if it does not come within the specified purposes or does not meet the technical requirements of an exception.

It is unlikely that the introduction of a fair use exception would result in a significant volume of additional litigation, although some parties might raise it as a defence even where it seems unlikely to succeed. Court procedures and powers should prevent such arguments proceeding where they have no merit. NSW considers that in broad terms the scope of the proposed fair use exception is already clear, and litigation to resolve interpretation issues will be needed only at the margins of the exception. Drafting of the exception and explanatory material can make clear that existing caselaw, for example regarding fairness, will be applicable. 

Conceptual clarity of fair use

A significant benefit of a fair use exception is that it is easily understood. People who are not copyright specialists often have great difficulty understanding how the current exceptions operate and the policy motivations behind them. While there will be a need for guidance as to the application and limits of a fair use provision, it is far easier to understand, explain and justify than the current suite of free exceptions. This will make it easier for well-intentioned people to understand and comply with copyright law.
Proposal 4–3 The non-exhaustive list of fairness factors should be:

*
the purpose and character of the use;

*
the nature of the copyright material used;

*
in a case where part only of the copyright material is used—the amount and substantiality of the part used, considered in relation to the whole of the copyright material; and

*
the effect of the use upon the potential market for, or value of, the copyright material.

NSW considers these factors are appropriate. As noted above, they are well established in Australian law.

Proposal 4–4
The non-exhaustive list of illustrative purposes should include the following:

*
research or study;

*
criticism or review;

*
parody or satire;

*
reporting news;

*
non-consumptive;

*
private and domestic;

*
quotation;

*
education; and

*
public administration.

NSW broadly supports the illustrative purposes, but has some concerns relating to them. 

The illustrative purpose of “public administration” may not adequately capture the types of purposes for which public bodies should be able to use copyright material without remuneration. Moreover, there are some situations in which governments need to use third party material without getting permission; such uses may not always be within the scope of the fair use exception. This is discussed below at Part 14: Government Use.

NSW is also concerned about the tendency of the proposals on contracting out to create a hierarchy of illustrative purposes. This is discussed in Part 17: Contracting Out.

Question 4–1 What additional uses or purposes, if any, should be included in the list of illustrative purposes in the fair use exception?

See Part 14: Government Use. The AGNSW comments appended to this submission suggest adding the sharing of public collections to the list of illustrative exceptions. 

Question 4–2 If fair use is enacted, the ALRC proposes that a range of specific exceptions be repealed. What other exceptions should be repealed if fair use is enacted?

NSW makes no further suggestions.

6. Statutory Licences

Proposal 6–1 The statutory licensing schemes in Pts VA, VB and VII Div 2 of the Copyright Act should be repealed. Licences for the use of copyright material by governments, educational institutions, and institutions assisting persons with a print disability, should instead be negotiated voluntarily.

NSW does not support the repeal of the statutory licence for governments in s. 183 of the Copyright Act, for the reasons discussed Part 14: Government Use. However, NSW would support repeal of s. 183A and amendments to the remainder of Part VII Division 2.

The drafting and operation of each of the statutory licences is different. This submission concentrates on the statutory licence for Governments and does not look in detail at the other statutory licences, although some issues may be common to all of the statutory licences.

NSW supports repeal of s. 183A scheme

The broad legislative structure establishing the role played by declared collecting societies in administration of the Government statutory licences is set out in:

· s. 153F, which provides for a collecting society to apply to the Copyright Tribunal for a declaration that it be a collecting society for the purposes of Div 2 of Part VII.

· s. 182C, which establishes a collecting society as the “relevant” one for purposes of s. 183A if it has been declared in relation to all, or a particular class of, government copies.

· s. 183A, which provides that where there is a “relevant collecting society”, a Government is excused from notifying and negotiating directly with copyright owners but must pay the relevant collecting society equitable remuneration, based on an estimate of the number of copies made by the Government in reliance on s. 183 during a particular period.

· s. 153K, which provides for either a Government or a collecting society to apply to the Copyright Tribunal for an order determining the method for working out equitable remuneration.

NSW has come to the conclusion that the administration of the government statutory licence established by these provisions (the s. 183A scheme) does not live up to the legislators’ aims, and imposes undue burdens on government in terms of the payments demanded, the interpretative problems, and the administrative burden. Some of the reasons were outlined in NSW’s submission responding to the Issues Paper (Submission 294). 

One effect of the s. 183A scheme is to give the declared collecting societies considerable power over the statutory licensees, since the licensees are obliged by statute to make agreements with them, and can be subjected to extended litigation if they resist demands they consider unreasonable. It may have been intended that the Collecting Societies’ Code of Conduct, or their own governance, would appropriately control the actions of the declared collecting societies, but this is not always the case. 

NSW anticipates that if the s. 183A scheme were abolished, the State would continue to maintain collective agreements with collecting societies as appropriate on a voluntary basis, as it has done for some years with the Australasian Performing Right Association (APRA).  Negotiating agreements on this basis may be somewhat simpler than under the current scheme, as the parties will be able to negotiate on the basis of the issues at stake, rather than on the basis of rigid and impractical statutory obligations. However, legislative support for voluntary collective licensing may be necessary, for example in relation to material such as broadcasts, given that there is as yet no practicable way of dealing directly with all the owners of copyright in such material and its underlying works. This is discussed below at Question 11-1: Voluntary extended licensing.

If, contrary to NSW’s submission, the s. 183A scheme were retained, it would be imperative to pay close attention to the ways the declared collecting societies exercise their statutory power, and to investigate whether further safeguards are necessary, such as requirements to comply with the “model litigant” guidelines, a prohibition on awarding salary bonuses based on the amounts received from statutory licences, and other codes and guidelines appropriate to bodies entrusted with statutory powers.

Reasons for abolishing the s. 183A scheme

NSW’s previous submission noted the problems governments have experienced with the sampling surveys required under the s. 183A scheme. On this issue, a complicating factor in negotiating with the Copyright Agency Limited (CAL) has been that, unlike other collecting societies, CAL has always insisted that surveys of government usage provide for independent verification. To provide such verification, the survey systems proposed by CAL have been enormously expensive and cumbersome, requiring substantial (and disproportionate) public resources. Some proposals would have required the development of new software systems, modification of Government IT systems, and the making or retaining of copies in circumstances that would breach privacy or other laws. NSW and other jurisdictions have devoted substantial time and resources to sampling survey design. 

The increasing use of online publications under subscription agreements and the consolidation of publishing houses has made it more practicable for governments to deal directly with publishers and copyright owners, as noted in the NSW Issues Paper submission.

In the Discussion Paper, the ALRC notes at para 6.6 the factors put forward by Garnet, Davies and Harbottle as favouring the introduction of statutory licences.
 Ironically, several of the factors are arguably in evidence in Australia as a result of the s.183A statutory licence scheme. Using the numbering of para 6.6:

(iv) Collecting societies have imposed conditions (or sought to assert terms) which do not reflect the purposes for which copyright is granted – for example, demanding payment for uses for which there is no market and where payments are in effect a windfall rather than an incentive to create further useful works.

(v) The s. 183A scheme creates a monopoly – and it is not unknown for a collecting society to take advantage of this to make unilateral demands for payment, and if the demands are not immediately complied with or a counter offer is made, following up by threatening or commencing litigation, and in some cases attempting to apply political pressure.

(vi) The requirement to develop and implement sampling surveys to estimate the number of government copies has proved difficult and extremely time-consuming, and has given rise to very high administration costs for governments.

(vii) The prices imposed by the declared collecting societies are high and, far from providing subsidies for the statutory licensees, the s. 183A scheme has in some cases resulted in licensees having to pay more than other users, possibly even being required to pay for uses that are free to all other users.

The combination of these factors suggests that the s. 183A scheme has created more problems than it has solved, at least in relation to copyright works. 

Further, it seems that the s. 183A scheme, or the way it is administered in practice, does not necessarily benefit copyright owners either. This was noted by the Copyright Tribunal in the recent decision in CAL v NSW,
 which followed a litigation history stretching back over a decade. At para 60 in the judgment the Tribunal commented on:

"the futility of this litigation. Whatever the Tribunal awards will have little impact on the parties. ... 

61.
The Australian Taxation Office will also incidentally benefit through the additional income tax payable by surveyors, as will CAL on the commission it charges for the collection of the remuneration. So viewed, this litigation appears to offer little benefit to those whose interests are said to be at stake."

Interpretation of the s. 183A scheme

There are a number of significant interpretative issues with the s. 183A scheme, and similar issues may have arisen in relation to the statutory licence for educational institutions. One vexing issue has concerned the use of works in digital form. At a technical level, supply of such a work may involve a number of temporary reproductions as the electronic document is sent from the sender to the receiver. CAL has previously sought to treat these as separate and potentially remunerable reproductions and communications. The recent Copyright Tribunal decision in CAL v NSW provided helpful guidance on this issue:

“67.
The Tribunal does not accept that the electronic communication of a plan to an end-user should be dealt with any differently to the physical copying of a plan over the counter. … whilst it is true that each electronic sale of a plan involves – particularly in the case of plans supplied through information brokers – multiple acts of uploading, storage and sending, there is no reason to treat these as other than what they, in substance, are: i.e. the provision to a single user of a copy of a plan. In substance, all that is involved is the distinction in practical terms between provision of a hard copy and the provision of a soft copy.

68.    The Tribunal sees no reason, in light of that conclusion, to treat the position of physical copies handed over the counter any differently to electronic copies communicated using various formats. The royalty rate in each case should be the same.”

A further issue has been the question whether equitable remuneration for Government use under a statutory licence can be rated at zero. In its submission responding to the ALRC’s Issues Paper, and in subsequent public documents, CAL justified the continued existence of statutory licences on the basis that in appropriate cases remuneration for particular uses can be rated at zero. However, in recent litigation against NSW, in a Copyright Tribunal hearing in October 2012 CAL argued that payment for government use could never be set at zero (although it could be set at a millionth of a cent); contrary to the position it had taken in the High Court earlier in the same litigation.
    

These difficulties of interpretation on a major issue affecting statutory licences, demonstrate some of the difficulties with the current regime. 

“License or Lose it” exceptions

Question 6–1 If the statutory licences are repealed, should the Copyright Act be amended to provide for certain free use exceptions for governments and educational institutions that only operate where the use cannot be licensed, and if so, how?

NSW believes that while there have been problems in Australia arising from the unavailability of licences (for example, no licences were available for using digital copies of recorded music until some years after the technology had become available), the problem is not necessarily solved by enacting a free exception that is made inoperative by the availability of a licence. 

As the experience with statutory licences has shown, collecting societies may be all too ready to grant licences, but not necessarily on terms considered reasonable by potential licensees. Because of its experience with statutory licences, NSW does not support the introduction of a “license or lose it” exception. Far from strengthening the position of users, such an exception could provide collecting societies with a means of demanding payment for a use or class of use of copyright material which has no real market, and forcing users to pay unreasonable amounts for the use.

This is particularly an issue for governments because of the large amounts of copyright material they hold that have no commercial market, and which they are obliged to make available to the public in various ways and for various purposes. A license or lose it exception could result in collecting societies gaining new streams of income from use of copyright material for which there is no market and in many cases no identifiable copyright owner; this would benefit the collecting societies, but not governments or copyright owners or the public interest.

7. Fair Dealing

Proposal 7–1 The fair use exception should be applied when determining whether a use for the purpose of research or study; criticism or review; parody or satire; reporting news; or professional advice infringes copyright. ‘Research or study’, ‘criticism or review’, ‘parody or satire’, and ‘reporting news’ should be illustrative purposes in the fair use exception.

Proposal 7–2 The Copyright Act should be amended to repeal the following exceptions:

(a) ss 40(1), 103C(1)—fair dealing for research or study;

(b) ss 41, 103A—fair dealing for criticism or review;

(c) ss 41A, 103AA—fair dealing for parody or satire;

(d) ss 42, 103B—fair dealing for reporting news;

(e) s 43(2)—fair dealing for a legal practitioner, registered patent attorney or registered trade marks attorney giving professional advice; and

(f) ss 104(b) and (c)—professional advice exceptions.

NSW supports these proposals.

Proposal 7–3 If fair use is not enacted, the exceptions for the purpose of professional legal advice in ss 43(2), 104(b) and (c) of the Copyright Act should be repealed and the Copyright Act should provide for new fair dealing exceptions ‘for the purpose of professional advice by a legal practitioner, registered patent attorney or registered trade marks attorney’ for both works and subject-matter other than works.

NSW supports these proposals.
Proposal 7–4 If fair use is not enacted, the existing fair dealing exceptions, and the new fair dealing exceptions proposed in this Discussion Paper, should all provide that the fairness factors must be considered in determining whether copyright is infringed.

If fair use were not enacted, NSW would support this compromise proposal.

10. Transformative Use and Quotation

Proposal 10–1 The Copyright Act should not provide for any new ‘transformative use’ exception. The fair use exception should be applied when determining whether a ‘transformative use’ infringes copyright.

NSW supports this proposal.

Proposal 10–2 The fair use exception should be applied when determining whether quotation infringes copyright. ‘Quotation’ should be an illustrative purpose in the fair use exception.

NSW supports this proposal.

Proposal 10–3 If fair use is not enacted, the Copyright Act should provide for a new fair dealing exception for quotation. This should also require the fairness factors to be considered.

If fair use were not enacted, NSW would support this compromise proposal.

11. Libraries, Archives and Digitisation

Nowhere have the paradoxical effects of the digital technology revolution been more in evidence, or more complex, than in libraries. The role of libraries and archives, and the question what they should be entitled to do without permission, is absolutely central to any consideration of copyright in the digital age. The historically established roles of preserving documents and artefacts for posterity, and maintaining collections for researchers and the public to use, no longer align with what libraries and archives are technically able, and legally entitled, to do.

These provisions are of concern to NSW not only because there are many libraries within Government departments and agencies, but also because of the various public collections owned and administered by the Government and related bodies. These include State Records, the State Library, the Art Gallery of NSW, the Australian Museum and the Powerhouse Museum. 

In addition, many NSW Government agencies hold collections of documents and artefacts, some dating back many years, which they are obliged by legislation to maintain and make accessible to the public.

Proposal 11–1 If fair use is enacted, s 200AB of the Copyright Act should be repealed.

NSW supports this proposal. The AGNSW comments appended to this submission refer to the particular position of libraries and archives.

Proposal 11–2 The fair use exception should be applied when determining whether uses of copyright material not covered by specific libraries and archives exceptions infringe copyright.

NSW supports this proposal. The AGNSW comments appended to this submission refer to the particular position of libraries and archives.

Proposal 11–3 If fair use is not enacted, the Copyright Act should be amended to provide for a new fair dealing exception for libraries and archives. This should also require the fairness factors to be considered.

If proposals 11-1 and 11-2 were not enacted, NSW would support this compromise proposal. The AGNSW comments appended to this submission refer to the particular position of libraries and archives.

Voluntary extended collective licensing

Question 11–1 Should voluntary extended collective licensing be facilitated to deal with mass digitisation projects by libraries, museums and archives? How can the Copyright Act be amended to facilitate voluntary extended collective licensing?

NSW considers that voluntary extended licensing (VECL) may be a useful tool, but should be used only where there is a clear need for it. As an example, it may be needed in relation to use of broadcasts, where it is effectively impossible for a user to clear all underlying rights.

VECL is not suitable for uses such as mass digitisation of collections of material for which there is little or no chance of identifying copyright owners: in such cases the only effect of VECL would be to enrich the collecting societies at the expense of the collection holders.

Mass digitisation

A number of NSW agencies that maintain collections of documents or other material are considering, or embarking on, digitisation of their collections in order to make them available online. Some examples are set out below.

Mass digitisation: State Records

Most unpublished non-Crown copy material in the State archives collection was not created for commercial purposes. Examples of such material include:

· letters complaining about the classification of publications;

· progress reports on land improvement sent by First World War veterans in applications for continuing financial aid under the Soldier Settlement Scheme;

· testimonials;

· requests sent to the Colonial Secretary for items, such as canoes;

· requests to the Colonial Secretary for permission for convicts to marry;

· reports on schools, containing examples of students’ work.

Digitising such material and making it available online has no commercial effect on the copyright owners, most of whom would be untraceable and unaware of the material. Because of the difficulty of identifying copyright owners, even if monies were collected through a VECL there is little likelihood any current holder of the copyright in such works would ever receive any benefit.

On the other hand, where material in the collection is identified that has been published or otherwise commercially exploited – for example, publications and artistic works collected by the former Classification Board – it would be possible to contact copyright owners or at least conduct a diligent search for them, without the need for VECL.

Mass digitisation: Art Gallery of NSW (AGNSW)

AGNSW maintains a large collection that includes works of art and archival material. Other materials the AGNSW would seek to make available online that are already or would potentially be digitised include audio or audiovisual material that have already had a public outcome, such as lectures and symposia presented at the AGNSW; interviews with artists and curators; and videos of interviews, exhibition talks and behind the scenes footage.

Major public galleries like the AGNSW form long-lasting relationships with artists (or their estates) to facilitate the collection, preservation, interpretation, display and access to their works. The reproduction of collection works for public access is only part of a complex network of negotiation and mutual interest. It is through careful nurturing of artist relationships that galleries such as the AGNSW understand how artists wish their works to be reproduced and in what context.

Currently the AGNSW licenses all reproductions of works in its collection for publication in print and online. Providing free public access to this material enables increased research and builds knowledge around these collections. An end result of such research is often publication, which benefits creators professionally and financially.
The imposition of a VECL administered by a collecting society could take the negotiating power away from artists and could jeopardise relationships between the institution and the artist or their estate. 

Preservation copying

Proposal 11–4 The Copyright Act should be amended to provide a new exception that permits libraries and archives to make copies of copyright material, whether published or unpublished, for the purpose of preservation. The exception should not limit the number or format of copies that may be made.

Proposal 11–5 If the new preservation copying exception is enacted, the following sections of the Copyright Act should be repealed:

(a) s 51A—reproducing and communicating works for preservation and other purposes;

(b) s 51B—making preservation copies of significant works held in key cultural institutions’ collections;

(c) s 110B—copying and communicating sound recordings and cinematograph films for preservation and other purposes;

(d) s 110BA—making preservation copies of significant recordings and films in key cultural institutions’ collections; and

(e) s 112AA—making preservation copies of significant published editions in key cultural institutions’ collections.

NSW supports proposals 11-4 to 11-5, but notes that an amendment to Proposal 11-4 is needed. To be effective, the new exception would need to permit not only the making of a copy but also the use of the copy in the same ways as would be permitted for the original: including online communication, and public performance of audiovisual material.

Proposal 11–6 Any new preservation copying exception should contain a requirement that it does not apply to copyright material that can be commercially obtained within a reasonable time at an ordinary commercial price.

NSW does not support this proposal as worded. 

In many cases preservation copying is needed to preserve a particular edition, or a particular copy with annotations or other features. The commercial availability of different editions, or copies without those features, does not assist. Some specific examples are set out below.

Preservation of artworks: AGNSW

Given the types of material held in public collections, and that the purpose is to ‘preserve’ the original, it is unlikely that an ‘identical copy’ is available commercially, nor would a collection always want two copies of the same ‘original’, nor be in a position to do so, particularly when it concerns ‘original’ artworks. For example, artistic works such as paintings and drawings are individual works of art and exist as a unique object. 

Even works of art that are produced in editions such as photographs, prints or some sculpture are never identical and have individual differences. Annotated editions or artist’s books are often collected because the annotations make them unique objects. 

The AGNSW collects works of art of various analogue and digital media including video, DVD, film and slide formats. Much of this material was made for technological systems that either no longer exist, or for which the means to present the work has changed to a degree that acquiring or maintaining parts is no longer viable (such as video players). In addition, this material is often subject to deterioration and/or stability issues. In collaboration with the artist, the AGNSW determines the best way to preserve the original material and the artist’s intention in making a copy for preservation and/or for exhibition.
Proposal 11-6 could be reworded to address these issues, for example: “Any new preservation copying exception should contain a requirement that it does not apply if an identical copy can be commercially obtained within a reasonable time at an ordinary commercial price.”

However, a further issue arises in relation to high-value works that are produced in limited editions. Apart from the consideration that each copy may be unique in some way, it may not be feasible to purchase another copy in the limited edition; and even if it were, preservation copies might need to be made of that copy.

Preservation copies of limited edition or multimedia works: AGNSW

In regards to recently made time-based media (often born digital) most acquisitions include the supply of a master and an exhibition copy (which is itself often transferred to a media server). For works not supplied with an exhibition copy or for works that were acquired before digital developments, the AGNSW must be able to make a copy of the work for display and preservation purposes even if the original work has not deteriorated, to maintain the integrity of the master ‘work’. It is current industry practice to make an exhibition/screening copy of a time-based media work. 

It is unreasonable to expect a gallery to acquire an additional copy if it is available ‘at an ordinary commercial price’ as the term ‘ordinary’ is highly subjective. As new media works are produced in limited editions, it is not industry practice to own more than one in an edition, and an ‘ordinary’ cost is often prohibitive. For example: one video work in the AGNSW collection by Bill Viola is valued at $300,000 and another at $600,000, whereas a multi-screen video projection work by the same artist can be substantially more.

Document delivery

This is possibly the most difficult issue in the current Inquiry, because many of the copyright works used under the document-delivery exceptions are likely to be current works, published on a commercial basis in an active and competitive market. Getting the legislative balance wrong could have serious implications for research and public access to information – or, on the other hand, for the viability of Australian publishers. In considering the proposals NSW has had these issues in mind.

Proposal 11–7 Section 49 of the Copyright Act should be amended to provide that, where a library or archive supplies copyright material in an electronic format in response to user requests for the purposes of research or study, the library or archive must take measures to:

(a) prevent the user from further communicating the work;

(b) ensure that the work cannot be altered; and

(c) limit the time during which the copy of the work can be accessed.

NSW does not support this proposal in its current wording. In the proposed form, the provision could prevent the user from making fair uses of the material, possibly including the use for which the work was requested. 

The requirement in (c), to limit the time during which the copy of the work can be accessed, may be reasonable if the user is permitted to make a copy of the work during that period. If the intention is to allow the user merely to use the work for a limited period time without making a permanent copy, NSW considers it unacceptable, especially if subs. 49(2A) (disallowing subsequent provisions of the same work) is to be retained. 

As a further comment, if ss 49-50 are to be retained, their drafting and administrative requirements should be amended and greatly simplified, as noted in NSW’s previous submission.

It appears that this proposal is an attempt to increase protection for copyright owners when their material is provided to researchers. However, NSW considers that this proposal places unacceptable restrictions on researchers and librarians. The issue should be further considered in consultation with copyright owner, user and library groups. 

12. Orphan Works

NSW notes that in the submissions there is some overlap between discussion of this issue and of mass digitisation. The ALRC has appropriately separated them in the Discussion Paper.

The practical impact of the Orphan Works proposals on governments will depend to a large extent on what action is taken concerning the government statutory licence. The discussion in this Part is based on NSW’s understanding of the situation if all the ALRC’s proposals were implemented.

Proposal 12–1 The fair use exception should be applied when determining whether a use of an ‘orphan work’ infringes copyright.

NSW supports this proposal.

Proposal 12–2 The Copyright Act should be amended to limit the remedies available in an action for infringement of copyright, where it is established that, at the time of the infringement:

(a) a ‘reasonably diligent search’ for the rights holder had been conducted and the rights holder had not been found; and

(b) as far as reasonably possible, the work was clearly attributed to the author.

Proposal 12–3 The Copyright Act should provide that, in determining whether a ‘reasonably diligent search’ was conducted, regard may be had, among other things, to:

(a) how and by whom the search was conducted;

(b) the search technologies, databases and registers available at the time; and

(c) any guidelines or industry practices about conducting diligent searches available at the time.

NSW does not support these proposals as currently worded. The proposals appear to envisage that, to claim the benefit of the limited remedies, the user will need to have performed a reasonably diligent search for the rights holder of each individual work. In some cases this is not reasonable and would simply be a waste of time and resources. Some examples are set out below.

Orphan works: State Records

State Records holds material such as records and reports of schools or other organisations, in some cases dating back many years, including pamphlets or posters with no publication information; or drawings and photographs with nothing to indicate the name of the creator or any other details.

Orphan works: AGNSW

A large number of works in the AGNSW collection are by unknown (anonymous creators) such as Asian textiles and other material that is known not to attribute a specific creator. The dates for these works are often hard to determine and hence this ‘class of material’.
Other types of objects include works for which the AGNSW and other collections nationally and internationally have been unable to locate a copyright owner. These objects are generally made by a creator who is now deceased and the estate is not locatable. 

Orphan works: Department of Planning and Infrastructure

DPI is regularly asked for copies of old plans and reports, no longer or never published on the web. Identifying owners would be onerous and in many cases impossible. There is no market exploiting copyright in such material. But non-disclosure would obscure the past decision-making processes of DPI, and could breach its statutory obligations to disclose information.
Orphan works: Land and Property Information

LPI is a custodian and owner of many works, including and not limited to lithographs, maps, photographs and field books. Many of these works are historically valuable and may be classified as orphan works. 

NSW submits that Proposals 12-2 and 12-3 should be redrafted to allow for situations where an entity responsible for a collection has good reason to believe that copyright owners cannot be found for certain works or classes of copyright material within the collection, and may therefore decide not to expend resources on performing searches for them. In other words, it may be reasonable in some circumstances not to conduct a search for the copyright owner.

14. Government Use

In the digital age governments increasingly have the ability to make information accessible to the public, and there is an increasing public expectation that they will do so. These expectations are mirrored in legislation, as noted in NSW’s previous submission. 

Proposal 14–1 The fair use exception should be applied when determining whether a government use infringes copyright. ‘Public administration’ should be an illustrative purpose in the fair use exception.

NSW supports this proposal, but does not consider it adequate as a substitute for s. 183.

While there are serious problems, especially with the administration of the government statutory licence through the s. 183A scheme, the ALRC proposal to repeal the whole of Division 2 of Part VII could limit the ability of governments to carry out important projects, in particular related to providing public access to important information. Some examples of such projects are outlined in this Part. Many of these depend on having whole-of-field information, and require the uploading and maintenance of large quantities of data. For such projects it is not practicable to seek permission from the owners of copyright in each third party work. Moreover, in some cases copyright owners may refuse permission for the use of their work in such a project. A comment from the Department of Planning and Infrastructure indicates that this is a real practical issue:

Recently, a local council refused to supply an Environmental Assessment to a community legal organisation because the author had refused permission for copies to be made. The council was unwilling to rely on the statutory indemnity,
 probably for sound reasons. It was also unwilling to allow copies to be made on premises by the organisation, which some other councils do allow (although this may make them vulnerable to claims of authorising copyright infringement).
If copyright owners were entitled to refuse permission for such use of their work, or to require that online material containing their work be taken down, this could seriously impede the ability of governments to implement important and publicly beneficial projects. It cannot be assumed that all such uses would necessarily be considered fair use.

There may be several ways to achieve the public interest aims NSW has identified. One is to amend s. 183, to make clear that no remuneration is payable under the statutory licence for uses that are covered by fair use or other exceptions, nor for uses that are covered by licences from publishers or copyright owners. The obligations in subsections 183(4)-(5) should be reviewed. Provision could be made for a form of VECL provided the State was not compelled to enter such an agreement. 

Specific exceptions could be enacted, permitting certain public interest uses, as outlined in NSW’s previous submission. This would have the benefit of covering the specified public interest activities, whether the action were taken by a State, a local council or a State-owned corporation or statutory body.

The remainder of this Part outlines some of the major ways in which governments may need to use copyright material.

 Government uses of third party copyright material

While the vast majority of copyright material used by governments is of their own creation, governments use third party copyright material in many ways and for various purposes. The following table shows some common examples of copyright materials used by governments and common purposes for which governments use such material.

	Type of material
	Purposes of use 

	Books, journals, online publications and AV items in agency library collections.

Published material purchased by business units within agencies.

Publicly accessible websites.
	Research for policy development and other purposes; current awareness; developing internal reports, policies and resources.

Service delivery; assisting welfare clients, prisoners or parole clients; training staff and/or external service providers.

Developing materials to provide information for agency clients, or to promote agencies or their programs or activities.

	Media clippings.
	Current awareness of media items relevant to the agency or its work; responses to correspondence.

	Items from TV or radio broadcasts.
	Current awareness of media items relevant to the agency or its work; responses to correspondence.

	Correspondence from the public, stakeholders and others.
	Responding to correspondence and making internal enquiries for that purpose; storing on file for future reference; other internal uses such as monitoring of issues arising.

	Applications from individuals, businesses and organisations for registrations, approvals or licences, sometimes appending third party copyright materials (eg plans or reports).
	Processing the applications, internal investigation, filing; providing copies to other agencies or governments; providing access to the public for information or comment.

	Collections of data, documents and records relating to government activities including planning, spatial, licensing, public transport.
	Internal use for service provision, policy development, regulation and other activities; providing public access online including through data.nsw.gov.au portal and agency websites.

	Public collections of artworks, artefacts, documents and archives.
	Maintaining, administering and preserving the collections; preparing and publicising the exhibitions and catalogues; providing access to the collections including by digitising and making items available online.


Public access to important information

The range of government activities and obligations is wide, as outlined in this and the previous submission. A key issue is the obligation on government agencies under various Acts to provide public access to materials of public importance. This obligation in many cases relates to transparency in decision-making and matters that are clearly part of public administration. But the need for transparency continues after the decisions have been made and active work on the matter has ended. 

There are other reasons for providing public access too, including where material is of historical or research interest, or where making it publicly available is expected to lead to development of new products and applications that will benefit the public. 

There are many State-owned collections of material that are intended, and statutorily required, to be made accessible to the public.
 For some collections, providing access to the public is clearly connected with public administration in the sense that a Government agency must publish decisions, or must give those affected by a decision the opportunity to find out about it and make submissions. In other cases, collections are maintained by Government agencies in order to preserve documents, records, artworks or artefacts for their cultural, historic or aesthetic importance. It is essential to the purpose of such collections that they be made accessible to researchers and the general public. 
Government projects to provide information using digital technology

Many NSW Government agencies are working on ways to provide better public access to the data and materials they hold. Apart from the specific legislation governing various agencies, this is mandated in NSW Government policies such as the NSW ICT Strategy,
 and facilitated by aggregated portals such as the Data NSW Portal.
 In many cases, some of the material to be made public has been created by third parties.

Department of Planning and Infrastructure: ePlanning system

Major changes are under way in planning legislation and in administration of planning decisions. The proposal for the online ePlanning system, amongst other things, is outlined in the White Paper – A new planning system for NSW and the Exposure Planning Bill 2013 (Planning Bill) (which was on public exhibition from 16 April 2013 to 28 June 2013) and in particular in Parts 2 and 3 of Schedule 2 of the Planning Bill.

The changes proposed in the Planning Bill radically depart from previous planning practices in that an unprecedented amount of material, including but not limited to development applications, some of which may be third party copyright material, may be made publicly available online. Such material includes architectural plans and drawings and survey plans.

The information proposed to be included in the ePlanning system will not only be collected by the DPI, but also by local councils. This system will include online tracking and publication of certain ‘planning applications’ across NSW, including various documents that form part of those applications.  It is intended that the tracking system will cover the following types of ‘planning applications’:

· Development applications under the Environmental Planning and Assessment Act 1979 (EP&A Act);

· Applications for modification of a development consent under the EP&A Act;

· Complying development certificates under the EP&A Act;

· Construction certificates under the EP&A Act;

· Occupation certificates under the EP&A Act;

· Subdivision certificates under the EP&A Act;

· Compliance certificates under the EP&A Act;

· Approvals under section 138 of the Roads Act 1993; and

· Applications to remove trees under a tree preservation order.

Land and Property Information (LPI): SIX

The Spatial Information eXchange (SIX). SIX is the official source of NSW’s geospatial information containing the most comprehensive, accurate and reliable spatial data for NSW. SIX is used for acquiring, enabling, publishing and delivering many of Land and Property Information (LPI)’s products and services, including copyright materials, in the areas of titling, surveying, mapping, addressing, valuations and imagery. It is expected that this platform will become even more critical to government as it has been chosen as the authoritative spatial platform for NSW Government.

Amongst other functions, SIX allows a Land and Mapping Interface to enable digital functions, such as Tooling via SDK, REST, SOAP, pre-built solutions, and data hosting for other agency data. This digital platform allows collaboration, information transformation, the development of new solutions and innovative solutions for issues and initiatives amongst government and industry partners.

Remuneration for government use

If all government uses of non-commercial copyright material were subject to payment, it would become impossible for governments to carry out their statutory obligations, and the public interest in access to information would be defeated. Further, as a matter of public policy, statutory obligations for providing access to important public information should not be permitted to create a financial windfall for copyright owners and collecting societies where there is no commercial market for the material.

Where a government’s use of copyright material affects the copyright owner’s interest in commercial exploitation of the material, it may be reasonable to pay remuneration. However, where copyright in the material is not commercially exploited or the government’s use of it does not affect the owner’s commercial interests, the public interest in its availability may be considered to outweigh copyright owners’ interests in controlling it. 

The many submissions addressing solely (and in identical terms) Question 34 of the Issues Paper made the point that registered land surveyors have a high level of training and skill, and exercise technical expertise and professional judgment.
 However, these qualities are shared with many other skilled professionals, technicians and tradespeople in a wide range of industries that are not based on exploitation of copyright. The reach of copyright protection is very broad, and not all copyright works are the subject of a market. Where there is no market for the copyright works, and use of them for the public good does not adversely affect any ability of the copyright owners to exploit their rights in the works, any remuneration should be nominal unless there are good reasons to do otherwise. 

Proposal 14–2 If fair use is not enacted, the Copyright Act should provide for a new exception for fair dealing for public administration. This should also require the fairness factors to be considered.

If fair use were not enacted, NSW would support this proposal, subject to the same reservations as Proposal 14-1.

Judicial proceedings and Parliament

Proposal 14–3 The following exceptions in the Copyright Act should be repealed:

(a) ss 43(1), 104—judicial proceedings; and

(b) ss 48A, 104A—copying for members of Parliament.

NSW does not support the repeal of these exceptions.

The exception for judicial proceedings is an important element in the administration of justice. It is frequently the case that copyright material such as correspondence and a company’s internal documents constitute important evidence in litigation, often to support points that may be detrimental to the author or copyright owner. In other cases, it may be necessary to use works owned by third parties or in which ownership is uncertain. Multiple copies are needed of all material brought before a court or tribunal.

Repeal of the exceptions would lead to substantial inconvenience to parties and to courts and tribunals, and the potential for litigation to be disrupted by subsidiary disputes about copyright issues relating to evidence or submissions. The potential problems for the administration of justice are of such public importance that the current exception is justified.  NSW notes that the Copyright Law Review Committee in 1998 recommended against repeal of these exceptions.

Similarly, because of the special position and importance of Parliament, NSW does not support repeal of ss 48A and 104A. While use of copyright material in Parliament may be covered in many instances by the new proposed new fair use exception if enacted, NSW considers these exceptions should be retained for the functioning of these vital institutions. Again, the Copyright Law Review Committee recommended these exceptions be retained.

17. Contracting Out

In relation to library collections of print publications, Australia has a system that until recently was reasonably successful in providing for comprehensive, publicly accessible collections of publications held on a national and State/Territory basis, combined with measures to limit damage to copyright owners and provide some compensation for loss of sales resulting from public library availability of the works. There are three basic elements of the system, only one of which is within the ALRC’s Terms of Reference.

Section 201 of the Copyright Act established the Legal Deposit scheme: a means of maintaining a comprehensive national collection of published works. This was replicated within States and Territories by their own legislation, requiring copies of publications to be deposited with State Libraries and certain other institutions. This ensured that collections exist that hold  the whole range of publications available in Australia.

The inter-library system established by s50 of the Copyright Act gave libraries considerable freedom to supplement their collections by requesting articles or reasonable portions of books from other libraries, to supply requests made by clients for research or study, or simply to add to the library’s collection. This created what might be called a national, and to some degree international, “cloud collection” on which all eligible libraries could call to locate works required by their clients. Specialisation was encouraged: certain libraries could build specialist collections, purchasing books and journal subscriptions on particular subjects, in the knowledge that they could call on the resources of generalist or other specialised libraries for works outside their range and similarly, they could supply the needs of other libraries. This made it possible for researchers in any location to access the materials they need.

To provide some compensation to publishers and copyright owners for possible loss of sales caused by the availability of their works in public libraries and educational institution libraries, the Public Lending Right and Educational Lending Right schemes were established.

From any point of view, the inter-library system has been dramatically, and permanently, changed by digital technology: in particular, by the increasing importance of contracts in the form of subscription agreements for online publications. These changes may make it much more difficult for libraries to supply their clients’ needs and may reduce the range of the inter-library provisions.

Proposal 17–1 The Copyright Act should provide that an agreement, or a provision of an agreement, that excludes or limits, or has the effect of excluding or limiting, the operation of certain copyright exceptions has no effect. These limitations on contracting out should apply to the exceptions for libraries and archives; and the fair use or fair dealing exceptions, to the extent these exceptions apply to the use of material for research or study, criticism or review, parody or satire, reporting news, or quotation.

NSW shares the concern of the ALRC that licensing agreements for digital materials may seriously diminish the effect of the Copyright Act and the proposed fair use exception if the agreements exclude such fair uses. However, NSW is unable to support the proposal in its current form. The drafting of the proposal would create a hierarchy between the illustrative purposes of the fair use exception, and in doing so would undermine its usefulness. 

There would inevitably be problems with interpreting the provision; and these would potentially force parties into the same kind of unproductive debates about the purpose of the use as have bedevilled the fair dealing provisions. 

NSW considers that any contracting out provision should not distinguish between fair use purposes, but should apply to all uses coming within the fair use (or fair dealing) provisions. If this is not considered feasible, NSW would prefer that Proposal 17-1 be abandoned and further consideration be given to the operation of the inter-library system outlined in this Part.

Defined terms

In this submission the following definitions are used:

APRA:
Australasian Performing Right Association, a Collecting Society concerned with performance and communication of music and lyrics.
CAL: Copyright Agency. CAL’s members are publishers and copyright owners of Copyright Works.

Collecting Society/ies: The copyright collecting societies operating in Australia or any one of them, including the Declared Societies, Australasian Performing Right Association (APRA), Phonographic Performance Company of Australia (PPCA) and Viscopy. 

Copyright Act: The Copyright Act 1968 (Cth).

Council: A council constituted under Division 1 of Part 2 of the Local Government Act 1993 (NSW).

Copyright Material: Copyright Works and other subject matter protected by copyright (including films, sound recordings and broadcasts).

Copyright Works: Literary, artistic, dramatic and musical works as defined in the Copyright Act.

Declared Collecting Societies: Collecting Societies that have been declared by the Copyright Tribunal, under s. 153F of the Copyright Act, to be Collecting Societies for the purposes of Division 2 of Part VII of the Copyright Act. These are CAL and Screenrights.

Government Statutory Licence: The statutory licence for use of copyright material by Governments in Part VII of Division 2 of the Copyright Act.

NSW: The Crown in right of the State of New South Wales, and all statutory bodies and other entities that are legally part of the Crown in right of the State of New South Wales.

Screenrights: A copyright collecting society which collects payments for use of broadcasts and broadcast material. 

Third Party Material: Copyright Material in which NSW does not own copyright, and for which NSW has not obtained a copyright licence from the publisher or copyright owner.

TPM:
Technological protection measure: something that prevents unauthorised access to or copying of copyright material.

VECL:
Voluntary Extended Collective Licensing, as discussed in Part 12 of the Discussion Paper.
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