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SUMMARY
The Australian Law Reform Commission (ALRC) has proposed introducing a broad and flexible based ‘fair use’ exception that would replace current ‘fair dealing’ provisions such as review and criticism, reporting the news, research and study etc. A ‘fair use’ exception would also replace s200AB, which was introduced for the cultural institution sector but not fully utilised due to industry wide confusion as to its effective application. 
The Art Gallery of New South Wales (AGNSW) responses to the ALRC discussion paper’s key points related to the cultural institutions sector are set out below and reflect industry discussion through various representative groups such as the ALRC roundtables, the Australian Digital Alliance (ADA) and the Copyright in Cultural Institutions group (CICI).

AGNSW GUIDING PRINCIPLES
The Art Gallery of New South Wales Act 1980 states: 
Principal objects of the Trust (AGNSW) are:
· to develop and maintain a collection of works of art, and
· to propagate and increase knowledge and appreciation of art.
The International Council of Museum Statutes (Vienna 2007) state that a museum/gallery is defined as a non-profit, permanent institution in the service of society and its development, open to the public, which acquires, conserves, researches, communicates and exhibits the tangible and intangible heritage of humanity and its environment for the purposes of education, study and enjoyment.
FAIRNESS FACTORS AND ILLUSTRATIVE PURPOSES
A fair use of copyright material does not infringe copyright if it meets a set of non-exhaustive fairness factors and a set of illustrative uses. 
Proposal 4–1: The Copyright Act 1968 (Cth) should provide a broad, flexible exception for fair use.
Proposal 4–2: The new fair use exception should contain:

· an express statement that a fair use of copyright material does not infringe copyright;

· a non-exhaustive list of the factors to be considered in determining whether the use is a fair use (‘the fairness factors’); and

· a non-exhaustive list of illustrative uses or purposes that may qualify as fair uses (‘the illustrative purposes’).
Proposal 4–3: The non-exhaustive list of fairness factors should include:

· The purpose and character of the use

· The nature of the copyright material used

· In a case where part only of the copyright material is used – the amount and substantiality of the part used in relation to the copyrighted work as a whole

· The effect of the use upon the potential market for, or value of, the copyright material.
Proposal 4–4: The non-exhaustive list of illustrative purposes should include the following:

· Research and study

· Criticism and review

· Parody and satire

· Reporting the news

· Non-consumptive uses

· Private and domestic

· Quotation

· Education

· Public administration

Proposals 4-1 to 4-4. 

The AGNSW welcomes the introduction of a fair use model for assessing copyright material for digital platforms and online access to Australia’s cultural institutions’ collections. We would encourage the ALRC to ensure that the provision captures the public interest purposes of cultural institutions (not limited to just libraries and archives) and meets the needs of the public to access Australia’s rich heritage held in vast collections. The fair use provision should encourage users of cultural institutions’ collections – including scholars, researchers, creators (artists) – to both access and use the collections and archives of cultural institutions. If the legitimate end use of collections falls under a fair use model, then it follows that providing access to those collections should also be considered ‘fair’.
Question 4-1

What additional uses or purposes, if any, should be included in the list of illustrative purposes in the fair use exception?

Question 4.1: We ask the ALRC to consider adding sharing public collections to the illustrative purposes. Alternatively we would welcome an explanatory memorandum specific to the requirements of cultural institutions and fair use so as to avoid similar confusion experienced under s200AB.
THIRD PARTIES

The AGNSW welcomes the inclusion of third party uses under a fair use model. Examples of the use of third party facilitators by the AGNSW include Youtube, Twitter, Facebook, web server and cloud services. All social media uses are under the AGNSW banner and contain rights-cleared AGNSW content or material that would potentially come under the fair use principles.

LIBRARIES, ARCHIVES AND DIGITISATION
Proposal 11-1

If fair use is enacted s200AB of the Copyright Act should be repealed.
Proposal 11-2

The fair use exception should be applied when determining whether uses of copyright material not covered by specific libraries and archives exceptions infringe copyright. 
Proposal 11-3

If fair use is not enacted, the Copyright Act should be amended to provide for a new fair dealing exception for libraries and archives. This should also require the fairness factors to be considered.
Response

The AGNSW welcomes the repeal of s200AB and asks for clarification on how the ALRC anticipates libraries and archives would apply a fair use exception for uses not specifically covered by the proposed specific exceptions. If fair use is not enacted the AGNSW welcomes the provision of a fair dealing exception for libraries and archives along the lines of the proposed fairness factors. 

Fair use

The discussion paper also asks what fair use should look like. In the gallery and museums sector, we would suggest that fair use should:

· propagate innovative research and use of works in public collections

· build knowledge and expertise of public collections

· promote education and access to collections for all Australians
· promote global research and access to Australian art and collections 

· increase innovation to contribute to the digital economy

Under a fair use model the AGNSW would consider the following examples of digital based activities to be fair and in keeping with the AGNSW’s guiding principles and core activities, and meet the ALRC’s proposed fairness factors. 
· Make the AGNSW collection available to the public online. It is important to note here that publishing images of the collection as thumbnail images, as has been suggested in some of the recent public forums, is not conducive to either proper scholarly, educational or general public access, nor does it benefit the artwork or the artist. There should be no limit on viewing size. The sector sees this as a significant way to provide access to collections for Australians living in regional and remote areas and to encourage research and study. 
http://www.artgallery.nsw.gov.au/collection/  
· Digitise the AGNSW archival material and make it available to the public online. Much of this material has been donated to the AGNSW as custodians for current and future generations. This includes orphan and unpublished material. 

· Incorporate copyright material, including orphan and unpublished material, in digital formats such as video/web channel, searchable databases or art historical timelines related to artworks or artists in the collection for online public and educational/public programs purposes. 

· Make audiovisual recordings of symposia and lectures available online

· Publish images of works on loan for exhibition purposes online.

· Make accessible unpublished works in the AGNSW collection/archive. 

· Publish images of works of art and cultural objects online to meet the recently introduced legislation for the Protection of Cultural Objects on Loan Act 2013
· Part of the conditions of meeting the regulations of the Act is the publication of information by borrowing institutions (ie the AGNSW) about objects proposed for exhibition loan (21c), which would include an image of the work. This applies to loan works from international lending institutions. The AGNSW has argued that a potential conflict could arise between meeting the conditions of the Protection of Cultural Objects on Loan Act and the meeting the conditions of the Copyright Act.
It has been noted in several industry-based ALRC review meetings that the basis of assessment for fair use would also include (beyond the fair use factors and illustrative uses) best practice policies across the sector, which would form part of institutional intellectual property and collection policies. 

Question 11-1
Should voluntary extended collective licensing be facilitated to deal with mass digitisation projects by libraries, museums and archives? How can the ‘Copyright Act’ be amended to facilitate voluntary extended collective licensing?

Response
The AGNSW does not support a ‘voluntary extended collective licensing scheme’ for mass digitisation. We believe the introduction of such a scheme would undermine the core values of a fair use exception. Mass digitisation of works in museums includes works of art and archival material. Providing free public access to this material enables increased research and builds knowledge around these collections. An end result of such research is often publication, which benefits creators professionally and financially. 
Major public galleries like the AGNSW form long-lasting relationships with artists (or their estates) to facilitate the collection, preservation, interpretation, display and access to their works. The reproduction of collection works for public access is only part of a complex network of negotiation and mutual interest. Subjecting the works in the AGNSW collection to a ‘voluntary extended collective licensing scheme’ takes the negotiating power away from artists and could jeopardise relationships between the institution and the artist or their estate. It is through careful nurturing of artist relationships that galleries such as the AGNSW understand how artists wish their works to be reproduced and in what context. Currently the AGNSW licenses all reproductions of works in its collection for publication in print and online. Further, mass digitisation of collection, exhibition and archival works under the care of public galleries, should be considered under the fair use provision and not subject to collective licensing.  
Orphan works and mass digitisation
Orphan works

The AGNSW reiterates our initial submission in that the reproduction of orphan works should be subject to a fair use exception as stipulated in Chapter 12 of the discussion paper. The AGNSW sees no relevance in paying licence fees for works for which the gallery and its networks have been unable to locate a copyright owner. The question remains as to how any moneys collected could be distributed to any rightful copyright owner. We do, however, support the establishment of a rights-owners database. The issue of diligent search is dependent on what types or classes of material are being digitised and if fair use is enacted, a diligent search should not be required.
Collection works
Firstly, a large number of orphan works in the AGNSW collection are by unknown (anonymous creators) such as Asian textiles and other material that is known not to attribute a specific creator. The dates for these works are also often hard to determine and hence this ‘class of material’, would be assessed as a type to be determined as Orphan and hence made accessible through the online collection and not be subject to a diligent search. 
Other types of objects include artists for whom the AGNSW and other collections nationally and internationally have been unable to locate a copyright owner. These objects are generally made by a creator who is now deceased and the estate is not locatable. If fair use is enacted, it follows that a diligent search would not be required for uses that meet the requirements of the fair use factors. 
The extension of the copyright term in Australia has also presented challenges for galleries and museums in the anomaly created because the extension was not retrospective. Hence, because a work may be in the public domain in Australia and therefore publishable under the Australian Copyright Act, when a work is reproduced online or distributed internationally, the AGNSW is often in the position of having no contact information for these artists. At this point the AGNSW conducts a legitimate diligent search for the copyright owner. If this search is not fruitful, a risk assessment is undertaken and the work is reproduced online. 
It is the AGNSW position, that in such circumstances it is more likely that information about an object and its creator would come forward if an image of the work is reproduced online. In fact, this has been the AGNSW experience in regard to its general online publishing activities and has assisted the AGNSW in extending knowledge and research around objects in its care. 

Archival and other material
A large portion of archival material that the AGNSW would want to make available online for the public good are works of a private or non-commercial nature such as gallery records, artist letters, archival photographs of exhibitions etc that all contribute to building knowledge around artistic works in the collection. Reproduction of such material online would not inhibit copyright owners potential to exploit their rights, nor impact on them commercially.  
Other material the AGNSW would seek to make available online that are already or would potentially be digitised include audio or audiovisual material that have already had a public outcome such as:

· Lectures presented at the AGNSW, symposia
· Interviews with artists/curators etc 
· Videos of interviews, exhibition talks and behind the scenes footage

Proposal 11–4 The Copyright Act should be amended to provide a new exception that permits libraries and archives to make copies of copyright material, whether published or unpublished, for the purpose of preservation. The exception should not limit the number or format of copies that may be made.

Proposal 11–5 If the new preservation copying exception is enacted, the following sections of the Copyright Act should be repealed:

(a) s 51A—reproducing and communicating works for preservation and other purposes;

(b) s 51B—making preservation copies of significant works held in key cultural institutions’ collections;

(c) s 110B—copying and communicating sound recordings and cinematograph films for preservation and other purposes;

(d) s 110BA—making preservation copies of significant recordings and films in key cultural institutions’ collections; and 

(e) s 112AA—making preservation copies of significant published editions in key cultural institutions’ collections.

Proposal 11–6 Any new preservation copying exception should contain a requirement that it does not apply to copyright material that can be commercially obtained within a reasonable time at an ordinary commercial price.

Proposal 11–7 Section 49 of the Copyright Act should be amended to provide that, where a library or archive supplies copyright material in an electronic format in response to user requests for the purposes of research or study, the library or archive must take measures to:

(a) prevent the user from further communicating the work;

(b) ensure that the work cannot be altered; and

(c) limit the time during which the copy of the work can be accessed.

Proposal 11-4. The AGNSW agrees with an exception that permits libraries and archives to make copies of any copyright material for the purposes of preservation, without limits on format or number. 
Proposal 11-6. The AGNSW does not support this proposal in its current format. Given the types of material held in public collections, and that the purpose is to ‘preserve’ the original, it is unlikely that an ‘identical copy’ is available commercially, nor would a collection always want two copies of the same ‘original’, nor be in a position to do so, particularly when it concerns ‘original’ artworks. For example, artistic works such as paintings, drawings etc are individual works of art and exist as a unique object, and hence the requirement of a commercially available copy is irrelevant. It is also feasible to argue that even works of art that are produced in editions such as photographs, prints or some sculpture are never identical and have individual differences that make them unique. Indeed, this can also be considered in regards to annotated editions or artist’s books, which are collected because they are unique objects. The AGNSW suggests that the proposal be amended to specify that the exception does not apply to copyright material if an identical copy can be commercially obtained within a reasonable time at an ordinary commercial price. (See example 1 below).
Proposal 11-7. The AGNSW does not support this proposal in its current form. Given that the end user is accessing the material for research and study, which falls under the proposed fair use model, it seems superfluous to limit either access to or use of that material beyond the supply, other than to provide a notification on copyright limitations to the research and study fair use provision. The suggested limitations do not consider the research methodologies of many scholars, which can take years to come to fruition. It is unclear as to whether 11-7c (limit the time during which the copy of the work can be accessed) means to limit the time the work is available at a secure download location, such as ftp sites or bespoke systems, or whether the copyright material is only viewable for a limited time and not be downloaded. 
Example 1: Preservation

The AGNSW collects works of art of various analogue and digital media including video, DVD, film and slide formats (time-based media). Much of this material was made for technological systems that either no longer exist, or for which the means to present the work has changed to a degree that acquiring or maintaining parts is no longer viable (such as video players). In addition, this material is often subject to deterioration and/or stability issues. In collaboration with the artist, the AGNSW determines the best way to preserve the original material and the artist’s intention in making a copy for preservation and/or for exhibition.

An issue arises, however, if in assessing the need to make a copy in order to preserve a work in copyright, it is established that a copy can ‘be commercially obtained within a reasonable time at an ordinary commercial price’. In regards to recently made time-based media (often born digital) most acquisitions include the supply of a master and an exhibition copy (which is itself often transferred to a media server). For works not supplied with an exhibition copy or for works that were acquired before digital developments, the AGNSW must be able to make a copy of the work for display and preservation purposes even if the original work has not deteriorated, to maintain the integrity of the master ‘work’. It is current industry practice to make an exhibition/screening copy of a time-based media work and hence the AGNSW would argue that this would go some way in determining this practice as being ‘fair’.
It is unreasonable to expect a gallery to acquire an additional copy if it is available ‘at an ordinary commercial price’ as the term ‘ordinary’ is highly subjective. As new media works are produced in limited editions, it is not industry practice to own more than one in an edition, and an ‘ordinary’ cost is often prohibitive. For example: one video work in the AGNSW collection by Bill Viola is valued at $300,000 and another at $600,000, whereas a multi-screen video projection work by the same artist can be substantially more.
Example 2: Document supply
The AGNSW supplies images and other library/archival material to the public for research and study. This supply is provisional on a licence that specifies use. Any use beyond research and study requires further permissions and licensing, which are the responsibility of the licensee/user. 

ORPHAN WORKS
Proposal 12–1 The fair use exception should be applied when determining whether a use of an ‘orphan work’ infringes copyright.

Proposal 12–2 The Copyright Act should be amended to limit the remedies available in an action for infringement of copyright, where it is established that, at the time of the infringement:

(a) a ‘reasonably diligent search’ for the rights holder had been conducted and the rights holder had not been found; and

(b) as far as reasonably possible, the work was clearly attributed to the author.

Proposal 12–3 The Copyright Act should provide that, in determining whether a ‘reasonably diligent search’ was conducted, regard may be had to, among other things:

(a) how and by whom the search was conducted;

(b) the search technologies, databases and registers available at the time; and

(c) any guidelines or industry practices about conducting diligent searches available at the time.
Proposal 12-1. The AGNSW agrees that a fair dealing exception for libraries/archives (or fair use if introduced) should be used in determining whether use of an orphan infringes copyright.
Proposal 12-2. The AGNSW agrees that there should be a limit on remedies where the user has acted reasonably. As outlined in the response to Question 11.1 (Orphan works and mass digitisation), the AGNSW suggests that proposal 12.2 be amended to allow for situations where it is not reasonable to conduct a diligent search. This would include classes of material for which an artist is unknown, or works for which the determination of copyright status is not possible (ie when the date of creation is unknown). Again, the AGNSW considers that if a use meets the requirements of the proposed fair use it is likely that a diligent search would not be required at all. 
Proposal 12-3. Industry best practice, institutional copyright policies and codes of practice should determine the parameters for what constitutes a ‘reasonably diligent search’. This would entail the availability of free search technologies, databases and registers and include gallery and museum databases and networks. As the AGNSW has previously noted the gallery and museums sector is generally risk-averse and extremely diligent in establishing copyright ownership of works reproduced in their collections, archives and exhibitions. 
CONTRACTING OUT
Proposal 17–1 The Copyright Act should provide that an agreement, or a provision of an agreement, that excludes or limits, or has the effect of excluding or limiting, the operation of certain copyright exceptions has no effect. These limitations on contracting out should apply to the exceptions for libraries and archives; and the fair use or fair dealing exceptions, to the extent these exceptions apply to the use of material for research or study, criticism or review, parody or satire, reporting news, or quotation.
The AGNSW agrees that the Act should be amended to ensure that contractual terms that limit the ability for libraries and archives to take full advantage of the proposed fair use exception (17.3) should be unenforceable. It is important that the integrity of both the fair use principles and the core business (enabling acts) of cultural institutions be maintained and not be prejudiced by commercial interests. The AGNSW suggests that although the ALRC considers that broader limitations for free use exceptions are not practical (17.4), illustrative uses of public administration, non-consumptive and education should also be included. 
CONCLUDING REMARKS
The AGNSW is encouraged by the proposed fair use model particularly as it relates to cultural institutions and ask the ALRC to ensure that the principles of fair use, the enabling acts and core business of cultural institutions and public access and use of public collections is facilitated by this provision. The AGNSW is mindful of the fact that this provision could be undermined by limitations on mass digitisation, orphan works, document supply, preservation copying and contracting out and reiterate the concerns outlined above that principles of fair use should be the guiding principle of both the provision and its enactment through sector-based best practice guidelines. 
Art Gallery of New South Wales, July 2013
