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1 August 2013

The Executive Director 

Australian Law Reform Commission 

GPO Box 3708

SYDNEY NSW 2001 

Dear Executive Director,

Submission to the ALRC Discussion Paper Copyright and the Digital Economy, July 2013 

The Queensland Parliamentary Library (QPL) welcomes the opportunity to provide a submission to the Australian Law Reforms Commission’s Discussion Paper, Copyright and the Digital Economy.

Role of the Queensland Parliamentary Library (QPL)

The role of the Queensland Parliamentary Library (QPL), established in 1859, is to identify and fulfil the information needs of members of parliament and the institution of parliament, assisting the Parliament, its committees and members to fulfil their parliamentary responsibilities.  To provide the citizens of the State with good government, members are directly involved in two major roles – at the electorate level, representing the needs and concerns of their constituents, and at the parliamentary level, helping to frame effective legislation, taking part in privileged debate on government policy, and serving on parliamentary committees. As a consequence the information needs of QPL’s clients are comprehensive, diverse, and often dynamic.
The QPL is a major independent source of confidential and timely information for the eighty-nine members of the Queensland Parliament. In common with other parliamentary libraries, “current information” is essential to our clients’ interests, so a large proportion of available resources are directed towards delivering up-to-date information from electronic and print sources.

QPL welcomes the review of copyright and the digital economy noting that QPL’s clients increasingly require access to digital resources. This submission focuses principally on the proposals affecting parliamentary library exceptions. 

Current Legislative Position 

Sections 48A and 104A of the Copyright Act 1968 (Cth) contain exceptions to the rights of copyright owners for the exclusive benefit of parliamentary libraries in Australia, where library staff are responding to requests by and therefore assisting parliamentarians in the performance of their duties. 

Section 48A provides that ‘The copyright in a work is not infringed by anything done, for the sole purpose of assisting a person who is a member of a Parliament in the performance of the person’s duties as such a member, by an authorised officer of a library, being a library the principal purpose of which is to provide library services for members of that Parliament.’ Works cover literary, dramatic, musical and artistic works as defined.

Section 104A, similarly to s48A, deals with uses made by parliamentary libraries of subject matter other than ‘works’, such as sound recordings, films, television and radio broadcasts.

The reference to ‘anything done’ could encompass printing, downloading, saving to disk, e-mailing and long term electronic storage (archiving). While the protection afforded by ss 48A and 104A appears broad, it is strictly applied to assisting parliamentarians in the performance of their parliamentary duties. 

Further protection is provided by section 50 of the Copyright Act providing for “fair dealing” provisions. This permits other libraries (including parliamentary libraries) to supply (including by electronic means) parliamentary libraries with copies of published copyright works held by them, when the copies are supplied for the purpose of assisting members of a parliament in performing their duties as a member.

Because of these exceptions, parliamentary libraries are not required to keep extensive document copying records; seek signed declarations from clients; seek permission from copyright owners prior to copying; or pay fees to copyright collection agencies. 

These copyright infringement exceptions are critical for the provision of affordable and timely services delivered by the QPL.  They underpin the importance of unimpeded access to information by parliaments and parliamentarians. The exceptions facilitate the operation of representative democracy at every level of government and contribute to and underpin the legislative and constituency role of parliamentarians. It is essential that parliamentary libraries continue to be afforded special privileges to assist parliamentarians in serving the public interest. 

ALRC Discussion paper – Proposals 

It is proposed to replace ss48A, 104A “copying by Parliamentary libraries for members of Parliament” with a broad flexible fair use exception, in the expectation that such uses would generally fall within the proposed fair use exception, as 

“These uses have a purpose and character that is non commercial, is necessary for activities that are central to the operation of democratic government, and are not likely to have an impact on the market for the material (para 14.64).
The fair use exception would be determined on a case by case basis by reference to a non-exhaustive list of fairness factors. These factors would be applied when determining whether a use infringes copyright:
(a) The purpose and character of the use;

(b) The nature of the copyright material used;

(c) In a case where part only of the copyright material is used – the amount and substantiality of the part used, considered in relation to the whole of the copyright material; and 

(d) The effect of the use upon the potential market for, or value of, the copyright material (para 14.63). 
It is also proposed that the fair use exception contains a non – exhaustive list of illustrative purposes of fair use. These may be thought of as examples of the broad type of uses that may be fair. In this case the illustrative purpose “public administration” would replace the existing exceptions in ss48A and 104A. 

However, the certainty of application of the fair use exception in the parliamentary environment (para 14.64) is eroded by the non-presumptive nature of the proposal as “the fact that a particular use falls into one of the categories of illustrative purposes does not necessarily mean that the use will be fair. Nor does this create a presumption that the use is fair”(para 4.160).
Fair Use exception 

The Queensland Parliamentary Library does not support this proposal as applied in the parliamentary context and considers that the fair use exception would not provide a suitable alternative to the existing parliamentary library exceptions.  

The fair use exception would not provide the certainty and clarity essential to parliamentary libraries in the performance of their day to day activities providing often urgent, always timely and comprehensive information to parliamentarians. The distinction between what is fair use and an alleged infringement in a particular case may not always be clear or easily defined. The fairness factors would need to be applied on a case by case basis and as such could lead to unnecessary delays and inability to provide the parliamentary outcomes required. 

Library acquisition decisions could be protracted and expensive, rendering budget and collection planning increasingly difficult. Given the uncertainty around fair use it is likely that, while some applications of fair use will be clear, others will require access to legal advice to clarify the position.  

It would also be expected that “fair use” will likely be tested through the courts and as such add cost and create uncertainty in application for years to come. The four factors measuring “fair use” are only guidelines that courts will be free to interpret and adapt to particular situations on a case by case basis. In other words when making a fair use determination a judge has a great deal of freedom so the outcome in any given case would be hard to predict. 

If, it is proposed that, under fair use, there is a need for parliamentary libraries to attest that every copy made was for parliamentary purposes, the administrative burden would significantly affect the ability of parliamentary libraries to meet the needs of their clients and potentially compromise the requirement to maintain client’s confidentiality.

The concern is that the purpose, for which parliamentary libraries exist, i.e. to assist parliamentarians in the performance of their duties, will be frustrated as their capacity to respond to confidential, time dependent requests and to be flexible in accessing and retaining material for future use, will be diminished.  

The current exceptions are clear, concise and work well.  Copyright owners are not unduly disadvantaged by the application of the existing exceptions. QPL takes its obligations under the current exceptions seriously. There is currently minimal commercial impact resulting from the exceptions, particularly given the relatively small number of parliamentary members, each of whom has specialised needs. Any perceived disadvantage is overridden by the “public good.” 

Repeal of the existing exceptions will result in a level of uncertainty that is unsustainable in the long term. The fair use exception as applied to “copying by Parliamentary libraries for members of Parliament” does not meet the needs of parliaments and parliamentarians nor the public interest. The QPL considers that a special exception specific to parliamentary libraries is required. 
Extension of the existing exceptions ss48A and 104A 

The QPL Queensland Parliamentary Library proposes that the existing Parliamentary Libraries’ exceptions be retained and combined under one overarching exception and that also they be extended to capture all digital formats.  

Parliamentarians are increasingly demanding immediate access to information in full text digital form. The existing exceptions should be extended to apply equally in the digital environment, to information born digital and in digital copy, as well as the print and audio-visual environments. This is essential for effective delivery of comprehensive information to support a well informed and functioning democratic process. 

If Fair Use is not enacted

It is proposed in the Discussion Paper (Proposal 14-2) that if fair use is not enacted there would be a new exception for fair dealing for public administration. The fairness factors would still be applied. This proposal is not supported by QPL as the application of the factors would remain open to interpretation. This again would not provide the surety and consistency that parliamentary libraries require in meeting the urgent and comprehensive information needs of parliaments and parliamentarians.

Contracting out 

In relation to “contracting out” there is an increasing trend in the digital environment for contracts with copyright holders/publishers to limit or negate Library copyright infringement exceptions. This requires significant negotiations sometimes resulting in unsuccessful outcomes, particularly in the media industry. This undermines the copyright balance established by the Act and compromises unimpeded access to information by Parliamentarians.

The Library considers that the Act should be amended to prevent contracting out of the Parliamentary Library exceptions. In addition or alternatively, amendments should be made so that provisions in contracts which purport to override these exceptions are not enforceable. However under “fair use" definitions this does not appear to have been addressed satisfactorily, impeding effective library services. 

Thank you for the opportunity to respond to the Discussion Paper on Copyright and the Digital Economy. 

Yours sincerely
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Katherine Brennan

Parliamentary Librarian
1
4

