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31 July 2013 
 
 
Dear Professor McKeough 
 
Response to Copyright and the Digital Economy Discussion Paper (DP 79) 
 
This letter is written in support of Proposal 4–1 of the Discussion Paper: “The 
Copyright Act 1968 (Cth) should provide a broad, flexible exception for fair use.”  
 
We are academics located in universities and other institutions from around the 
world. Our names and affiliations are listed at the end of this letter, although we 
emphasise that we each speak in our personal capacities in signing this letter. 
 
We wish to make the following points: 
 
1. Exceptions occupy an important place in the copyright system, constituting 

one of the key mechanisms by which the law recognises various interests of 
new creators, third parties and the public more generally in relation to the 
distribution and re-use of copyright works. 

 
1.1  Our starting point is that copyright policy should reflect the variety of 
ways that people create and engage with copyright works, for instance as 
authors, publishers, distributors, researchers, educators, consumers, and so 
forth. Just as it is important that the law protect the reasonable economic and 
non-economic interests of existing right holders and creators, so too is it 
important that it respect the legitimate interests of the new creators, third 
parties and the public in research and education, access to information, new 
authorship, fair competition, technological and scientific progress, and cultural, 
economic and social development.  
 
1.2 With the expansion of owner rights over the years, free exceptions are 
one of the key ways that these public interests are supported. We therefore 
support a role for free exceptions that sees them play a meaningful part in the 
copyright system. 
 
2. An open-ended fair use exception allows the law to respect competing 

interests. 
 
2.1 We believe that fair use, as an open-ended, multi-factor standard, allows 
courts to assess in a holistic manner whether particular uses should be allowed 
without permission or payment, including the importance of the public interest 
served, whether such uses further the basic policy goals of copyright, and 
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whether such uses will interfere unreasonably with the copyright owner’s 
market or other legitimate interests. 
 
2.2 Fair use allows courts to take into account the interests of copyright 
owners and creators, and changing market conditions, including the availability 
of licensing options. It also allows recognition of important public interests such 
as access to information and culture, research and education, and freedom of 
expression. 
 
3. Fair use as proposed in the Discussion Paper can operate in a manner that is 

sufficiently foreseeable for right holders and third parties.  
 
3.1 We support Proposal 4–2 of the Discussion Paper in relation to the broad 
structure of an Australian fair use provision: 
 

(a) an express statement that a fair use of copyright material does 
not infringe copyright; 
 
(b) a non-exhaustive list of the factors to be considered in 
determining whether the use is a fair use (‘the fairness factors’); and 
 
(c) a non-exhaustive list of illustrative uses or purposes that may 
qualify as fair uses (‘the illustrative purposes’). 

 
3.2 Courts, copyright owners and users will have various sources of guidance 
on the meaning and scope of fair use: overseas case law; guidelines or codes of 
best practice developed to address the needs of specific creative communities 
and industries; the ALRC Report itself; academic and industry commentary, and 
so on.  
 
3.3 The language of fairness – elaborated through the fairness factors – is 
readily understandable to everyday users and their legal advisors; far more so 
than the sometimes extraordinarily complicated language of specific exceptions 
or language derived from Art 13 of TRIPS. 
 
4. The three-step test does not preclude the introduction of open-ended 

exceptions like fair use. 
 
4.1 We agree with Item 3(a) of the Declaration on a Balanced Interpretation of 
the “Three-Step Test” in Copyright Law that the “certain special cases” limb of the 
three-step test “does not prevent legislatures from introducing open-ended 
limitations and exceptions, so long as the scope of such limitations and 
exceptions is reasonably foreseeable”. We are therefore suspicious of any claim 
that an Australian fair use provision would contravene Australia’s international 
copyright obligations. 
 
4.2 Analysis of the history of the three-step test reveals that it was originally 
introduced into Art 9(2) of the Berne Convention because it was understood to 
be sufficiently broad to cover the gamut of existing domestic exceptions. It was 
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never intended to act as a restrictive test and should not be applied in such a 
manner.  
 
4.3 It is important that any modern interpretation of the test have regard to 
the policies behind copyright law and exceptions, as noted above. It is 
inappropriate for the test to focus only on the interests of existing right holders 
and not of others who participate in the copyright system. As noted in Item 2 of 
the Declaration on a Balanced Interpretation of the “Three-Step Test” in Copyright 
Law, “the Three-Step Test does not require limitations and exceptions to be 
interpreted narrowly. They are to be interpreted according to their objectives 
and purposes.” 
  
 
Initiators and first signatories: 

Robert Burrell Winthrop Professor of Law, Faculty of Law, 
University of Western Australia 

Michael Handler Associate Professor, Faculty of Law, University of 
New South Wales 

Emily Hudson Career Development Fellow in Intellectual 
Property Law, University of Oxford; Acting 
Director, Oxford Intellectual Property Research 
Centre 

Kimberlee Weatherall Associate Professor, Sydney Law School, 
University of Sydney 

Other signatories: 

Tanya Aplin Professor of Intellectual Property Law, Dickson 
Poon School of Law, King’s College London 

Barton Beebe John M Desmarais Professor of Intellectual 
Property Law, NYU School of Law 

Lionel Bently Herchel Smith Professor of Intellectual Property, 
Faculty of Law, University of Cambridge; Director, 
Centre for Intellectual Property and Information 
Law 

Michael Birnhack Professor of Law, Faculty of Law, Tel Aviv 
University 

Catherine Bond Senior Lecturer, Faculty of Law, University of New 
South Wales 

Kathy Bowrey Professor, Faculty of Law, University of New South 
Wales 
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Irene Calboli Professor of Law, Marquette University Law 
School; Visiting Professor, Faculty of Law, National 
University of Singapore 

Michael W Carroll Professor of Law and Director, Program on 
Information Justice and Intellectual Property, 
Washington College of Law, American University 

William Cornish, CMG Emeritus Herchel Smith Professor of Intellectual 
Property Law, Faculty of Law, University of 
Cambridge 

Mark Davison Professor, Faculty of Law, Monash University 

Ronan Deazley Professor of Copyright Law, School of Law, 
University of Glasgow 

Estelle Derclaye Professor of Intellectual Property Law, School of 
Law, University of Nottingham 

Graeme B Dinwoodie Professor of Intellectual Property and Information 
Technology Law, University of Oxford 

Peter Drahos Professor in Law, Australian National University; 
Chair In Intellectual Property, Queen Mary 
University of London  

Susy Frankel Professor, School of Law, Victoria University of 
Wellington 

Dev Gangjee Senior Lecturer, Law Department, London School 
of Economics 

Rebecca Giblin Senior Lecturer, Faculty of Law, Monash 
University 

Jonathan Griffiths Senior Lecturer, School of Law, Queen Mary 
University of London 

Reto Hilty Professor and Director, Max Planck Institute for 
Intellectual Property and Competition Law 

Peter B Hirtle  Research Fellow, Berkman Center for Internet & 
Society, Harvard University; Senior Policy Advisor, 
Cornell University Library 

Peter Jaszi Professor of Law and Faculty Director of the 
Glushko-Samuelson Intellectual Property Clinic, 
Washington College of Law, American University 
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Ariel Katz Associate Professor, Innovation Chair in Electronic 
Commerce, Faculty of Law, University of Toronto 

Andrew Kenyon Professor, Melbourne Law School, University of 
Melbourne; Joint Director, Centre for Media and 
Communications Law 

Mark A Lemley William H Neukom Professor, Stanford Law 
School; Director, Stanford Program in Law, 
Science, and Technology; Senior Fellow, Stanford 
Institute for Economic Policy Research 

Louise Longdin Professor of Law, Law School, Auckland University 
of Technology 

Fiona Macmillan Professor of Law, Birkbeck, University of London; 
Visiting Professor of Law, University Roma Tre 

Hector L MacQueen Professor of Private Law, Edinburgh Law School, 
University of Edinburgh 

Jani McCutcheon Associate Professor, Faculty of Law, University of 
Western Australia 

Paul Mitchell Professor of Laws, Faculty of Laws, University 
College London 

Caroline B Ncube Senior Lecturer, Department of Commercial Law, 
Faculty of Law, University of Cape Town 

Wee Loon Ng-Loy Professor, Faculty of Law, National University of 
Singapore 

John Phillips Professor of English Law, Dickson Poon School of 
Law, King’s College London 

Lisa P Ramsey Professor of Law, University of San Diego School of 
Law 

Jerome H Reichman Bunyan S. Womble Professor of Law, Duke Law 
School 

David Rolph Associate Professor, Sydney Law School, 
University of Sydney 

Matthew Sag Professor, School of Law, Loyola University 
Chicago 

Pamela Samuelson Richard M Sherman Distinguished Professor of 
Law, Berkeley Law School 
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Jason M Schultz Associate Professor of Clinical Law, NYU School of 
Law 

Martin Senftleben Professor of Intellectual Property, Faculty of Law, 
VU University Amsterdam 

Brad Sherman Professor, Griffith Law School, Griffith University 

Alexandra Sims Associate Professor, Department of Commercial 
Law, Faculty of Business and Economics, 
University of Auckland 

James Stellios Associate Professor, ANU College of Law; Acting 
Director, Centre of Public and International Law, 
Australian National University 

Rebecca L Tushnet Professor of Law, Georgetown Law, Georgetown 
University 

William van Caenegem Professor, Faculty of Law, Bond University 

Coenraad Visser Professor of Intellectual Property Law, University 
of South Africa, Pretoria 

Leanne Wiseman Associate Professor, Griffith Law School, Griffith 
University 

Martha Woodmansee Professor of English and Law, School of Law, Case 
Western Reserve University 

 


