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AIPP SUBMISSION TO THE AUSTRALIAN LAW REFORM COMMISION 
RESPONSE TO COPYRIGHT AND THE DIGITAL ECONOMY DISCUSSION PAPER

The AIPP, with a history of nearly 50 years in the photographic industry, is Australia’s leading membership body for the professional photographic community, with over 3000 Members around Australia. We actively support professional image-makers at all stages of their careers. We are also in regular communication with the broader community of photographers (both amateur and professional) who are not members, and we have strong affiliations with similar professional organizations in Asia, the US and Europe.

As a principally volunteer-run organisation, our resources are limited in terms of getting expert advice on constitutional, legal and legislative issues, so we have relied heavily on the Australian Copyright Council in particular to represent our interests on complex and detailed issues relating to copyright. As a result, we are not going to analyse in close detail all of the legal positions presented by the ALRC itself in the Discussion Paper, and we are not going to present a close analysis of submissions made by other people and other organisations.

We have, however, read the Copyright Council’s submission to the ALRC in draft form, and strongly support it. We have also read in draft form the submissions from Copyright Agency and from Viscopy, and also strongly support those submissions (including in relation to their rejections of the ARLC’s proposal that statutory licences be repealed).

We do nonetheless want to make separate comment on several of the proposals put forward by the ALRC, and give the ALRC our insights as to how its proposals are likely to operate in practice.

In summary:

· in its Principles, the ALRC pays lip-service to the importance of creators, but then proceeds to make recommendations that would place commercial photographers at a severe disadvantage in the digital economy (including by removing their ability to reach binding contractual agreements with clients);

· the ALRC’s proposals for “fair use” or for expanded “fair dealing” would lead to unacceptable and ongoing uncertainty when it comes to how the law applies;

· if implemented, the ALRC’s proposals will damage our members and their businesses, both in the digital and the non-digital economies; and

· the ALRC’s proposals are a sure-fire recipe to disempower commercial photographers, who already often have little bargaining power when it comes to their copyright or moral rights.
1. Introductory comments

The ALRC’s proposals come at a time when the photographic industry is undergoing a period of enormous change and challenge, and when the majority of practitioners struggle to maintain a livelihood.
 The ALRC’s proposals also come only 10 to 15 years after two momentous sets of changes to copyright law that strengthened the ability of professional photographers to benefit from their work: the changes to section 35(5) in 1998 that removed the inequitable provision whereby the default position was that businesses commissioning photography owned the copyright in the resulting images; and the changes in 2000 which increased the moral rights protections for works, including those created by our members.

AIPP was at the forefront of the campaigns for each of those changes, and is appalled that the benefits of those hard-won changes may be so easily lost through implementation of the ALRC’s proposals.
We are professionals who create imagery for a living. Most AIPP members are small-time, single operators who are passionate about creating imagery. We are not large corporate entities with deep pockets that can investigate the intricacies of the Copyright Act, or perform extensive analyses as to when our rights may or may not have been infringed. Further, as small businesses, our ability to rely on lawyers for advice is extremely limited.

When photographers get involved in infringement problems, they invariably have very few resources to pursue these matters in a fair way and will often simply give up, as the inequity in bargaining power in most commercial negotiations is way too far in favour of the corporate or government bodies for which we create work.

As creators, we rely heavily on clear, unambiguous and supportive legislation. Copyright ownership gives us an incentive to work: we’re not just technicians that own a camera – we add considerable value to society by documenting the world around us in a professional and visually sophisticated way. As a society, Australia needs independent and innovative photographers to document the world.

Copyright law can enable this to happen, but just as easily – if the ALRC’s current proposals ever become law – copyright can work against this. From our perspective, this ALRC report is just not helping at all. If ever adopted, the ALRC’s current proposals will add even more layers of difficulty and uncertainty to our daily work.

It feels like the ALRC has simply fallen for the loudest, most academically fashionable, and most seemingly-simple solutions in the room – but these are coming from big internet companies, bureaucrats in some government departments who seem to have lost touch with the day-to-day problems even their 
own colleagues face, and a loose alignment of academics who clearly have no idea how copyright works in the real economy (and particularly in small businesses).

The small-time, individual artistic creator – who is one of the principal reasons why the Copyright Act exists in the first place – is just being pushed out further and further, left even more alone to fend for him or herself. The commercial realities of people making a living from copyright seem completely distant from this ALRC document, which particularly in its proposals for a loose “fair use” mechanism and the removal of the statutory licences appears to be reaching for a nice tidy piece of legislation that then just leaves everything to be worked out through litigation and commercial negotiation – the very mechanisms that 99% of small-time creators of copyright are completely unequipped to deal with.

The average professional photographer in Australia needs to be able to control the sale and license of their work, including so that they can receive fair compensation for its use. Strong, unambiguous copyright law in support of the creator is the best way to make this work.

In particular, the AIPP does not want its members to have to face a copyright law that, in practice, will lead to almost every infringement claim being met by a defence of “fair use” (including where an image is claimed to be an “orphan work” or where some changes to the image or re-contextualisation leads to a claim that the image has been “transformed”). The ALRC’s proposals would escalate costs, create uncertainty and further put the balance of negotiating power into the hands of corporates (in particular, big media and big internet corporates) and into the hands of bureaucrats at Commonwealth, State and local government levels who want to use our members’ images.

The CEO of Yahoo! (Marissa Mayer), recently said, “... today, with cameras as pervasive as they are, there is no such thing really as professional photographers...”. The comment was quickly retracted, but the question clearly reflects the mind-set of many large “digital economy” corporates. However, the AIPP strongly argues that, if our members weren’t able to create interesting, unique and valuable visual content, we’re not sure what those media organisations would be publishing. We need strong arm’s-length support from government, and the best way to do this is through strong legislation that favours copyright creators, and that doesn’t operate to make amateurs of all of us.
2. The proposals for fair use and for expanded fair dealing

The AIPP opposes the ALRC’s proposals for a new “fair use” exception or (in the alternative) for any expansion or change to fair dealing (Proposal 4-1 to Proposal 4-4, and Proposal 7-1 to Proposal 7-4).

In particular, the AIPP rejects:

· that the categories of use or dealing should be open-ended; and/or
· that any list of purposes should include “quotation”, “private and domestic”, “educational use” or “public administration”.

The AIPP is also extremely concerned that uses of so-called “orphan works” may be “fair use” (see further our separate comments below).

Similarly, the AIPP is extremely concerned about the ALRC’s proposals for how “fair” is to be judged under its proposals for either a new “fair use” regime” or as part of any amended “fair dealing” scheme. In particular:

· any test of fairness must include a test of commercial availability (and the legislation should squarely state that if something is commercially available – including under a licence – then it is immediately disqualified from being “fair” to use); and

· the ALRC must reject any formulation of “fair” that would allow courts to develop a body of case law where “transformative” by itself can carry so much weight – as it appears to in the US (there are even arguments from academics in the States that merely putting something into an electronic reserve is sufficiently “transformative” to make it a “fair” use).

In this context, the AIPP notes that there seems to be a great deal of chatter from a number of the academics submitting to ALRC to the effect that "fair use falls into patterns" or that “fair use is predictable”.

Again, these views are from the mountain-top, and we cannot see how these academic contributions will assist our members participate in the digital economy. As one adviser to a photographers group in the United States wrote only last year:

"Even if used for a commercial purpose, if the new work is "transformative," in that it substantially changes the original photograph into something else it may qualify under the fair use exception to copyright infringement. Cases of this nature are very fact specific and … they involve a very close and sometimes extremely subjective analysis. 



The best practice when using an image belonging to someone else is to get permission from the copyright owner before using it. If that is unfeasible you should avoid its use unless you are extremely confident that it would constitute fair use. Even so it may lead to very costly litigation. When in doubt consult an attorney."

This is the reality at the coalface: not the academic viewpoint in papers such as those from academics. On the ground, it is no easier to see any pattern in fair use decisions than it is to see any pattern in tea-leaves: they both leave a lot to the imagination. Our members have to make real decisions on a case-by-case basis and not on any post-facto analysis of “policy clusters” of decisions about what is and what is not fair use.

For example, we invite the ALRC to compare the two cases involving photos and Jeff Koons:
 even under US law, the AIPP can’t see how individuals could approach either of these situations and predict with any certainty what a court would decide.

Similarly, in the recent case between Richard Prince and Patrick Cariou, even the judges disagreed – as shown by the differences between the first instance and the appeal decision. Even on the appeal, the judges referred 5 of the 30 images in issue back to the District Court for decision – with comments that included that “it is unclear whether [various stated] alterations amount to a sufficient transformation of the original work of art …”).

So much for certainty and predictability.

In any case, we see no reason of principle why copyright law should give more rights to post-modernists and people making collages than to creators such as our members who use their talent and time to create something from scratch.
To this extent, if the upshot of “fair use” is that people like Richard Prince can use our members’ work without payment and without permission, then the AIPP submits that that signals a broken system that:

· fails to protect the material that people such as our members create; and

· fails to enable photographers to leverage the control necessary to enable them to participate fully in the economy – let alone the digital economy.





Instead, our members’ images become just so much raw material to be used by others, who can then profit from our members’ skill and investment.

As the Copyright Council has noted in its submission, any argument that photographers will be able to rely on their moral rights in situations such as these is extremely difficult to sustain – the existence of fair use as a copyright defence may just be yet another situation in which it is “reasonable” not to respect the integrity of our members’ material.

Clearly, as a matter of practice, as non-lawyers we won’t be able to predict fair use; as small businesses we won't be able to afford litigation to define fair use; and as creators we won’t be financially able to challenge claims of fair use, even if we believe them to be wrong.

How, then, will moving to a fair use system improve our members’ ability to participate in the digital economy?

3. The proposals for orphan works

The AIPP opposes the ALRC’s Proposal 12-1 to Proposal 12-3.

Our members’ works are particularly prone to becoming orphans and to being opportunistically used by people without permission – including where (either deliberate or unintended) metadata is stripped out of their images.

Copyright should protect the images of amateurs and professional alike, where those images find their way without permission into the public domain.

In this context, enabling people to raise a defence of “orphan work” under “fair use”, and enabling them to raise a claim that their search was “reasonably diligent” is just another means by which our members will be disenfranchised in the digital economy. This problem will be exacerbated by the very loose list of things the ALRC is recommending that a court “may” have regard to as to what is a “reasonably diligent” search.

If works by one of Australia’s best known authors – and the head of the Australian Society of Authors – can become orphaned (as the defendants claimed in one of the Google book scanning cases),
 what chance do our members stand?



Also, we note that Australia does not have statutory damages, and so giving people an easy “out” via orphan works provisions (including by providing limitations on damages) means that the risks people take in using something they claim is “orphaned” – and the rewards of fighting hard to retain our rights if there is a dispute – are just so much lower in Australia than in the US. Again, our members would be disadvantaged.

Copyright law should prompt people to get permissions, just as it should prompt people to seek licensing solutions as the best way of spreading the benefits of the digital economy to everyone supplying any material on which that economy is based.

The AIPP therefore particularly supports the Australian Copyright Council’s comments on the ALRC’s orphan works proposals, noting in particular that the ALRC’s recommendations:

· attempt to use fair use as a solution to problems that are far more complex than fair use can or should be used to address;

· would impose an extremely low and ill-defined threshold of what constitutes a “diligent search”;

· fail to recommend a fee-paying scheme, as is being pursued in the UK;

· don’t do anything to address the fundamental issue of trying to prevent works from becoming orphaned in the first place (particularly as a result of metadata being stripped out of images); and

· don’t do anything to assist in restoring orphaned works to their owners.

4. The proposals for abolition of statutory licence

The AIPP opposes the ALRC’s Proposal 6-1 to repeal the statutory licensing schemes.

The ALRC seems to have the overly optimistic – even naïve – view that voluntary licensing will just step into the place of the statutory licences.

AIPP members have long experience of negotiating in the real world, and know that user organisations – including governments and educational sectors – will just use the change in law to argue “fair use” and/or “orphan works” and then only offer minimal (if any) payments.

We came across one statement from some US organisations on this, where organisations representing libraries and educational bodies very simply state: “Several months have passed since the federal district court in Atlanta ruled in Cambridge University Press v Becker that copying book excerpts for electronic reserves at Georgia State University (GSU) is within fair use.”
 This may or may not be the law in the States – and may or may not become the law in Australia – but the AIPP knows full well that this is what its members will be told if they (or, for example, Copyright Agency) complain that people are infringing their rights.

The current statutory licences enable “equitable remuneration”, and the AIPP’s view is that the current statutory licensing schemes is efficient and fair – particularly as they are subject to both parliamentary and Copyright Tribunal oversight
5. The proposal to permit contractual over-ride

The AIPP strongly opposes the ALRC’s Proposal 17-1.

For AIPP members, licensing is their life-blood, and the ability of AIPP members to participate fully and appropriately in the digital economy requires an unambiguous ability to reach agreements about how material will be used. And those agreements need to be binding.

The ALRC appears completely oblivious to how important contract is to photographers, who licence according to usage. This means that photographers charge according to how their work is going to be used.

The AIPP cannot see any basis on which the ALRC could justify someone commissioning a photographer to take photos for specified purposes – and contractually agreeing only to use the resulting images for those purposes – and then allowing that person or that organisation (whether an individual, a library or someone else) to use the image for completely different purposes. On the ALRC’s proposal, the ability to over-ride contractual conditions would be available even where the further use is a commercial use usually licensed by the photographer.

The AIPP also notes that, while the ALRC has been very keen to embrace the concept of fair use from US copyright law, the ALRC has avoided US law that accepts the primacy of contract law over copyright: US law does not allow people to ignore their contractual obligations merely because a copyright defence might be available to them.
Yours faithfully
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PETER MYERS

AIPP EXECUTIVE OFFICER
� 	For general background, see the IBIS industry report on professional photography in Australia (2102) available at � HYPERLINK "http://www.ibisworld.com.au/industry/default.aspx?indid=674" �http://www.ibisworld.com.au/industry/default.aspx?indid=674� which shows a decline in annual growth since 2008. It is also worth noting that the Australia’s previous largest commercial photographic company, Photo Corporation of Australia Pty Ltd (trading as PixiFoto), has just gone into administration.


� 	See http://www.arl.org/storage/documents/publications/fair-use-code-faq-libs.pdf, where the American Research Libraries and some other bodies baldly state that “transformative” doesn’t just mean creating a new work. It means doing something different with the work than the original author”. It might be that this is legally wrong, but this is a good example of what our members will face if they try to get people to stop using their work without permission – and certainly AIPP members won’t have the ability to take legal action to get a court decision, so they will usually have to put up with knowing other people are getting economic benefit from their work, but they are locked out from sharing that benefit.


� 	See in particular, the paper from Gwen Hinze, Peter Jaszi and Matthew Sag at � HYPERLINK "http://matthewsag.com/fair-use-us-alrc/" �http://matthewsag.com/fair-use-us-alrc/�.





� 	Mickey H. Osterreicher, who is counsel to Hiscock & Barclay, and general counsel for the National Press Photographers Association (NPPA): �HYPERLINK "http://jpgmag.com/news/2012/07/photography-the-law-fair-use.html"��http://jpgmag.com/news/2012/07/photography-the-law-fair-use.html�, item posted 19 July 2012. (The NPAA is a non-profit which "vigorously promotes the constitutional rights of journalists as well as freedom of the press in all its forms".)


� 	Rogers v. Koons, 960 F 2d 301 (2d Cir. 1992) and Blanch v. Koons, No 03 Civ 8026 (LLS), SDNY, Nov 1 2005 (affirmed on appeal).


� 	Cariou v Prince, No 11-1197-cv F 2d (25 April 2013).


� 	In this context, the AIPP particularly notes that, with current technology (including the ubiquity of iPhones), the ability to create is in the hands of everyone. Those who feel they need to take someone else’s creation and “transform” it – such as Prince– are not creating they are simply indulging in opportunistic plagiarizing.


� 	In this context, the AIPP particularly notes and supports the submission of P. Knight (submission 482) in relation to the process by which (in the digital environment) images become orphaned and the difficulty in maintaining copyright control.


� 	Authors Guild v HathiTrust (2012) 902 F.Supp.2d 445, 104.


� 	See http://copyright.columbia.edu/copyright/2013/01/22/georgia-state-and-fair-use-copyright-on-appeal.
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