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Introduction
The centrepiece of the Discussion Paper – the proposal for an Australian fair use exception – would be a vast improvement on what we have now. Since I agree with this proposal and with the ALRC’s reasons for making it, this submission is largely concerned with ways to make sure that the ALRC’s proposals are able to work as intended, as the Copyright Act is full of tricks, catches and ambiguities that have the potential to make fair use and other proposed reforms ineffective.
Significant parts of this submission include:
· Comments on the specifics of the ALRC’s fair use proposal,

· The relationship between the proposed fair use exception and other exceptions,
· The use of software licensing to control the use of exceptions in relation to non-software works,
· Problems with the specific computer program exceptions,
· The value of a concept of “transformative use” based on US fair use law,

· Clarification of the ALRC’s approach to third party uses to ensure that the exceptions based on freedom of speech can be effectively exercised,

· Making sure that the proposed anti-contracting-out provision works properly,
· A postscript on the effects that the use of TPMs will have on the ALRC’s proposals.
This submission goes into a fair bit of detail; more, perhaps, than the ALRC would usually put in one of its reports. Unfortunately, the history of the Copyright Act leaves one with little confidence that any gaps in the ALRC’s final recommendations will be filled in with anything that makes sense; also, the nature of fair use will mean that, if it is implemented, the ALRC’s report will serve a particularly important role as an aid to interpretation. For these reasons, it is essential that the final report is very clear on what has to be done to make sure that its proposals are able to work in practice. I hope that this submission can be of some use in achieving that goal.
29 July 2013
Chapter 4. Fair use
The ALRC’s proposal to adapt the four factors of US fair use is good, as is the DP’s discussion of the factors. I have a few comments about the ALRC’s proposed wording for these factors and some issues that are likely to arise in their application, beginning with a comparison of the ALRC’s wording and the wording of 17 USC § 107, the US fair use exception.

4.1 Purpose and character

The text of 17 USC § 107(1) is:

(1) The purpose and character of the use, including whether such use is of a commercial nature or is for non-profit educational purposes;

The ALRC proposes:

(a) the purpose and character of the use;

The ALRC’s proposed wording leaves out “including whether such use is of a commercial nature or is for non-profit educational purposes”, but it should be clear enough that commerciality is relevant, and education is to be included as an illustrative purpose.

4.2 Nature of the material

The second factor in US fair use is:

(2) The nature of the copyrighted work;

The ALRC proposes:

(b) the nature of the copyright material used;

A subtle difference here is that the proposed wording seems only to cover the material actually used, rather than the entire work from which it is taken (for example, it might allow a frame extracted from a TV broadcast to be treated as an individual work rather than as part of the TV show, as was argued unsuccessfully in the Panel case
). But this may be an unintentional result of the way the factors are set out in proposal 4-3. I suggest following the wording of the US factor.

4.3 Amount

The third factor in US fair use is:

(3) The amount and substantiality of the portion used in relation to the copyrighted work as a whole;

The ALRC proposes:

(c) in a case where part only of the copyright material is used—the amount and substantiality of the part used, considered in relation to the whole of the copyright material;

The wording of the ALRC’s proposal is the same as the CLRC recommendation, and is similar to s40(2)(e) of the Act. However, the opening conditional words – “in a case where part only of the copyright material is used” – are not suitable as a factor for fair use, because of their limiting effect. They require this factor to be disregarded where the entirety of the material is used, while fair use requires each factor to be weighed in every case. Most likely they are only in s40(2)(e) because of the specific reference to “whole or part” in the opening words of s40(2). I recommend removing these words and following the US wording.

4.4 Market effect

The fourth factor in US fair use is:

(4) The effect of the use upon the potential market for or value of the copyrighted work.

The ALRC’s proposal is basically the same. 

The fourth factor allows a range of matters to be taken into account, but two in particular stand out:

1) The extent to which the use competes with the rights-holder’s own exploitation of the material,
2) The extent to which the user is doing under an exception something that could instead be done under a licence.

In US caselaw, both of these matters are bound up with the question of whether the use is transformative (according to the special sense that the word “transformative” has in US copyright jurisprudence, which has little to do with “mashups” or similar). A non-transformative use that competes directly in the rights-holder’s traditional market, or that seeks to avoid a traditional licensing arrangement, will not be favoured by this factor. A transformative use that falls within a “transformative market” (rather than a “traditional, reasonable or likely to be developed market”)
 probably will be. 

Crucially, US courts do not allow a rights-holder to pre-empt a transformative market through conjecture about impairment of the possibility of licensing the transformative use:

“Were a court automatically to conclude in every case that potential licensing revenues were impermissibly impaired simply because the secondary user did not pay a fee for the right to engage in the use, the fourth factor would always favor the copyright owner.”

And:

“[A] copyright holder cannot prevent others from entering fair use markets merely by developing or licensing a market for parody, news reporting, educational or other transformative uses of its own creative work.”

The US case of Associated Press v Meltwater U.S. Holdings
 is a good illustration of the distinctions that transformative use allows: because evidence showed that Meltwater’s press-clipping service, which was not significantly transformative, was being used as a substitute for licensed publications, and was harming the market for them by competing against them directly, the fourth factor counted strongly against it.

If this aspect of transformative use is not to be reflected in the Australian version of fair use, I suggest removing the word “potential” from this factor. A consideration of the “value of the copyright work” should to some extent involve a consideration of the value it would have in potential markets anyway, and referring specifically to “potential” markets might suggest that a defendant trying to raise fair use would need to speculate about possible effects on markets that the rights-holder actually has no intention of ever entering, that do not presently exist, or that are artificial attempts to exclude fair use.

For example, some websites use a system that causes a pop-up box to appear and offer a licence for reproduction when text in an article is selected.
 It should not be possible for such a system to pre-empt the use of exceptions such as those for quotation, criticism or parody.
Further, in assessing the effect that the availability of a licence has on this factor, it is important to take into account the nature of the licence. The licence should actually allow the proposed use, and not some limited version of it. The terms and conditions of the licence must be reasonable, having regard to the nature of the use. A costly licence for a non-commercial use should mean little. A licence that includes onerous conditions should likewise not count for much. 

For example, the existence of the Movieclips.com site, referred to in paragraph 10.40 of the DP, is given by the AFACT/AHEDA/MPDAA/etc. submission to the Issues Paper
 as a reason for not allowing certain “transformative” (in the sense of “mashups” etc.) uses of clips from movies. But although the Movieclips site does not require an upfront payment, its licence
 is both limited and onerous: clips cannot be published anywhere other than the site, except through “embedded links” (cl 4); clips must not be used in a disparaging way (cll 4, 7.3); a user gives a broad indemnity to the licensor (cl 12); a user licences back anything posted on the site (cl 5.2); the licensor can modify the licence at any time (cl 3); etc. etc. Indeed, the service is so limited that a cynic might suspect it to be in part an effort to pre-empt arguments for fair use. This kind of “licensing opportunity” should have very little bearing on the fourth factor.

Finally, it must be remembered that this is only one factor that must be balanced against the others. Even if a use conflicts directly with an established market, it may involve a sufficiently small amount of material or be for a sufficiently valuable purpose that the fourth factor is outweighed.
4.5 Relationship of fair use to other exceptions in the Act

One thing that will be absolutely essential if fair use is to work as intended is a provision stating that fair use does not limit, and is not limited by, any other exception (referred to elsewhere in this submission as a “no-limitation” provision). If this is not done, the principle that a specific legislative provision overrides a more general provision would likely result in a fair use defence in any particular case being effectively subject to any limitations on similar specific exceptions elsewhere in the Act.

For example, without such a stipulation the presence of a provision like s111B(2)(a)(i) would support an argument that it can never be fair use to watch a parallel-imported copy of a film, even if the fairness factors were satisfied. A great part of the benefit of fair use would be to allow courts to cut through the obsolete, cumbersome and often misconceived limitations on most of the existing exceptions in the Act, and this result would largely remove that benefit.
4.6 The need for a clear statement of principles

Part of the problem with the existing exceptions in the Copyright Act is that even where they are expressed in reasonably broad terms, as with most of the fair dealing exceptions, Australian courts have tended to read them very narrowly. There is a considerable risk that the same thing will happen with any new exceptions that may result from this review – especially fair use, which relies heavily on judicial interpretation and which would provide few of its anticipated benefits if Australian courts approached it in the same way they have approached fair dealing. A particular risk would be courts treating the factors as threshold tests rather than factors to be balanced.
To reduce the chance of this happening, the legislation should provide guidance in general terms encouraging courts to take into account the flexible, balancing nature of exceptions. The wording proposed for the UK Act by Professor Lionel Bentley
 would be a good start.

4.7 Unpublished works

17 USC § 107 expressly refers to unpublished works (“The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors”). There is no reason for an Australian version not to do so, and if it does not the omission will inevitably be argued as a deliberate decision that unpublished works not be covered by fair use. I see no reason why they shouldn’t, although fairness considerations may be applied to them in a slightly different way. I recommend including a similar provision in the Australian Act.

4.8 Educational fair use and statutory licences

Educational institutions argue for expanded exceptions that will allow greater free use of copyright material in teaching and study, and reduce the burden of administering their statutory licences; authors of educational material argue that fair use would deprive them of a large part of their income if it allowed educational institutions, who are essentially their only customers, to make free use of their work.

It doesn’t look easy to reconcile these positions, but it can be done to some extent through the principle of transformative use. If a teacher makes extra photocopies from a textbook or a commercial collection of worksheets, for example, the use will not be very transformative – the photocopies are substitutes for the original, serving the same purpose and directly replacing a licensed copy. The same reasoning may apply where works are reproduced for purely consumptive purposes. However, where non-educational works are brought into an educational context and used transformatively – to analyse their form or content, or as sources in research, for example – the use is more likely to be fair.

If this analysis finds its way into the jurisprudence of an Australian fair use exception, educational institutions may find that they still need their statutory licences. While I can’t speak for them, I imagine that the best result would involve all of the following: fair use for educational purposes, the retention of the statutory licences, a no-limitation provision that covers the statutory licences, and a requirement that exceptions (especially for incidental reproductions) and any direct licensing arrangements be taken into account in calculating statutory licence fees, to the extent that they are not already.

Anyway, the educational use vs statutory licences debate is a rather special case. Where the use of educational material in schools is concerned, the statutory licences are in effect government subsidies channelled through schools to the producers of educational material (and collecting societies). The problem of funding for educational materials used in schools really needs to be dealt with in terms of public policy rather than as a narrow question of property rights.
4.9 Industry codes

In DP paragraph 4.130 the ALRC, while noting that the matter is outside the scope of the review, seems to give implied approval to the development of industry codes like ACIG’s proposed code dealing with a “graduated response” to file-sharing, which for a time was being negotiated in secret among the government, ISPs and groups like ACIG. This would have been one of the worst kinds of industry code: an agreement between industries to regulate and penalise third parties who would have had no input into the code’s formulation, and whose legitimate interests would have been directly affected.

Industry codes may be appropriate if genuinely negotiated among all affected parties, or if negotiated with government for self-regulation to benefit third parties, but they should not be used to the detriment of anyone who has no say.

Similarly, there is reason to be cautious about the use of industry codes by courts in deciding fair use cases that will set precedents with general application. For example, the terms of an industry code developed by media companies to guide them in fairly using each others’ material for the purposes of news and review should not limit anyone else’s ability to engage in these activities, and any court judgement based on such a code should not set a precedent for anyone not bound by it. Otherwise, there would be a clear incentive for codes to be designed to disadvantage non-industry-members.

4.10 Does an absence of litigation mean that reform is not needed?

A common thread in submissions opposing fair use, or reform in general, is that the rarity of lawsuits against activities to be covered by extended copyright exceptions means that there is no need for the exceptions to be extended. This is not a good argument.

First, the principle point of reference for a review like this must be the person who intends to comply with the law. A law that produces sensible results only when parts of it are ignored is not a good law.
Second, rights-holders may not sue end-users very often, but they are very willing to go after any larger targets (such as online service providers and equipment manufacturers) that they think may be vulnerable to a claim for some kind of third party liability such as authorisation infringement.
Third, the presence of any infringement, no matter how trivial or unlikely to give rise to litigation, has significant flow-on effects. The most obvious are limits on how an “infringing copy” of something can be used, and the fact that any infringement prevents the use or creation of s249(4) exceptions to the anti-circumvention provisions.
4.11 The effect of fair use on TPM exceptions

While the ALRC’s proposal for a fair use exception would be a very good thing in general, in one particular respect it may actually make effective access to copyright exceptions more difficult. The problem is s249(4)(b), which prevents the creation of a s249(4) exception to the TPM circumvention prohibition if the act covered by the exception would infringe copyright in a work. This appears to be a question of law going to the Minister’s jurisdiction.
It is hard to guess how this condition will be applied in practice. If the Minister is willing to incorporate into new s249(4) exceptions those aspects of copyright exceptions that require judicial determination, for example by recommending an exception for copying a sequence from a digital video to allow it to be used in a fair dealing (which would leave the question of fair dealing up to the court considering the s249(4) exception), s249(4)(b) might not be so much of a problem.

However, if the Minister refuses to recommend any s249(4) exceptions relating to copyright exceptions that have not been clearly defined by a court, as recommended in some submissions to the current s249(4) review, the removal of existing exceptions and their replacement by a new fair use exception would make it almost impossible for new s249(4) exceptions to be created for quite some time.

The obvious way to fix this problem would be to ensure that the first approach is taken, but this is not really something that the present review can recommend.

An alternative would be for all existing exceptions to be retained, at least on a transitional basis. While this would be somewhat awkward, it would be better than making the s249(4) process even worse than it already seems to be. I submit that the ALRC should recommend that this be done, unless the government is willing to use some other way to make s249(4)(b) workable.

4.12 Use of TPMs to appropriate and enclose works created under fair use

Copyright exceptions, including but not limited to fair use, allow non-TPM-protected works to be incorporated into new works (e.g. for the purposes of news reporting, parody or, under the ALRC’s recommendations, quotation) that are then protected by TPMs, denying everyone else the right to exercise the same exceptions in respect of the derived work (including the author of the original work). This is not a hypothetical situation; it already occurs when, for example, elements of a TV broadcast are incorporated into a new work that is then posted online on a video-sharing site that, like most such sites, is protected by a TPM (noting that the anti-circumvention action belongs to the holder of the copyright in the derived work or an exclusive licensee and not to the operator of the TPM, if they are different people).

This seems basically unfair. No-one who takes advantage of a copyright exception in the creation of a new work should be able to use other forms of protection – including TPMs and contractual provisions – to prevent others doing the same thing; if they do so, they should lose the benefit of the exception.

4A. Computer programs
The subject of this review is “Copyright and the Digital Economy”, and few things are more central to the digital economy than software. It’s a pity that the DP does not address the special status of computer programs under the Act, but if the review is to fulfil its purpose it will need to do so – not only to fix some of the glaring problems with the exceptions to software copyrights, but also to ensure that software licences cannot be used to prevent the use of exceptions in respect of all kinds of digital work, software and non-software alike.

The following is a discussion of three different ways in which copyright and copyright exceptions can apply to the use of computer programs.

a) Computer programs used as computer programs

The use of computer programs as such is largely controlled by Part III Division 4A of the Act. s47B(2)(b) allows rights-holders to use software licences (and “directions”) to control their use, making any unauthorised use an infringement by withdrawing the s47B(1) exception, subject to a further series of specific exceptions in ss47C to 47F. It is unclear whether and to what extent general copyright exceptions, such as fair dealing, apply to computer programs; it is possible that the specificity of s47B(2)(b) means that they do not, at least to the extent that a software licence excludes them (and standard wording in most commercial licences that prevents all use not specifically authorised would ostensibly do so). 

b) Non-computer program material produced by, or extracted from, computer programs

This is material such as a document produced by a word processor (to the extent that elements of the document format are not in themselves computer programs), a screenshot of an operating system or a screen-captured recording of a game being played.

The status of this kind of material is unclear under the present Act, unless its creation is expressly licensed (which will be the case for material created by some kinds of software, but not all). In my view the material itself can probably be dealt with as a separate non-computer program work, with the ownership of copyright in it being subject to general rules about authorship. However, if the computer program from which it is produced is subject to a s47B(2)(b) licence that prevents the creation of such material, running the program in order to create it is likely to infringe copyright in the program.

c) Works that are not in essence computer programs but that incorporate computer programs or require computer programs in order to be used

This is where things get tricky. Almost all forms of digital copyright material consist partly of computer programs: electronic documents contain macros and formatting instructions, DVDs contain menu programs, web pages contain Javascript. Other forms may not themselves incorporate computer programs, but require specific computer programs in order to be used: many kinds of digital media files that do not fall into the previous category fall into this one. Probably the only exceptions are plain text files and some other kinds of open-format digital media that can be used with generic software players.

Can the use of the non-computer program part of such a work be made subject to a software licence that applies to the computer program part of it? The more purposive approach that US courts take to their Act allows them to avoid this to some extent. In an analogous case involving interoperable software, the US 9th Circuit Court of Appeals distinguished covenants (enforceable through contract law) from conditions (enforceable through copyright law):

“Blizzard – or any software copyright holder – could designate any disfavored conduct during software use as copyright infringement, by purporting to condition the license on the player’s abstention from the disfavored conduct. The rationale would be that because the conduct occurs while the player’s computer is copying the software code into RAM in order for it to run, the violation is copyright infringement. This would allow software copyright owners far greater rights than Congress has generally conferred on copyright owners.”

While an Australian court might be tempted to follow this approach, it would find very little support for doing so in the Act or in the generally far more literalist approach that Australian courts have taken to interpreting the Act. I think there is a significant chance that the use of any digital copyright material that consists in part of a computer program can be made subject to a s47B(2)(b) licence, and that such a licence can exclude other exceptions by withdrawing the s47B(1) licence for any use of the program in the course of exercising an exception.
 Even if the other exception was found to override a s47(2)(b) licence for the purpose of that particular use of the program, the licence is likely to contain terms withdrawing it for all subsequent uses.
Certainly, much publication and licensing activity now proceeds on the basis that the Act does allow this; I suspect that many of the problems with “licensing” raised in various institutions’ IP submissions in fact relate to s47B(2)(b) licences or directions applying to software platforms used to control the use of essentially non-software works such as academic journals, ebooks, online textbook supplements and digital video. Generally these licences are used to impose onerous conditions on licensees in exchange for the right to use the computer program, and they will almost always purport to prevent the use of copyright exceptions by prohibiting all use that is not expressly authorised.

It’s worth noting that in 2001 DVD publishers attempted to do something much like this by using their copyright in the computer programs on DVDs to prevent video rental stores from hiring out retail copies of DVDs
 (I understand that the publishers wanted to charge extra for specially licensed rental copies). They failed, but only because it was not at that time an infringement to create a transient copy of a digital work in the memory of a device. This has since been changed
 and I think a similar case would be decided differently today.

Also, most (perhaps all) TPMs are at least in part computer programs. If any unauthorised use of a computer program that operates as a TPM infringes copyright, then it seems quite possible that even the weak exceptions provided for by s249(4) can almost never be used in relation to works covered by a s47B(2)(b) licence (see s116AN(9)(b)).

If the preceding analysis is correct, there is little space for exceptions to operate in relation to any form of digital material. Also, because a s47B(2)(b) licence or direction may not be an “agreement”, the ALRC’s approach to contracting out may not apply.

4A.1 Recommendation: s47B(2)(b) licences

In my view the best result would be for s47B(2)(b) to be removed completely, but I accept that this is unlikely to happen. I propose the following compromise: a breach of a condition of a s47B(2)(b) licence or direction applying to a computer program should result in infringement only if the condition is one of a specified list of types of conditions that are necessary to protect the copyright owner’s interest in preventing the unauthorised use of the program as a computer program. 

The list could include conditions relating to time limits on the licence, maximum numbers of concurrent users and reasonable limitations on the use of discounted educational or demonstration versions. It would not include conditions affecting the use of copyright exceptions in respect of associated non-software works. While such conditions could still be included as contractual terms, breaching them would lead to contract breach rather than copyright infringement and the ALRC’s proposed anti-contracting-out provision would be able to apply.
4A.2 Other software-specific exceptions

Something will need to be done to s47B(2)(b) to prevent software licences being used to prevent the use of exceptions in relation to non-software works. But this leaves the specific computer program exceptions in the rest of Part III Division 4A of the Act. These are an absolute mess, especially the ones that seem to be overly literal but incomplete transpositions of articles from EU Directive 2009/24/EC without regard to the spirit or purpose of the directive.

I am not sure whether the ALRC intends to consider these exceptions. I hope that it will do so, because there are some serious problems here that need fixing. The following is a very brief overview of some of those problems.
Section 47AB: meaning of “computer program”
The definition of “computer program” in s47AB is so narrow that it largely undermines the exceptions in the rest of the Division.
 The problem is that practically all computer programs (especially, but not only, games) contain images (such as icons and backgrounds), audio (such as music or notification signals) and possibly also films. Running such a program will reproduce these works in computer memory, and it is far from clear that these reproductions would be covered by any exception if they were made for a purpose in one of the computer program exceptions (other than the relatively useful s47C(2) exception for system-level “security” backups).

I suggest that the references to “literary work” be removed from s47AB and elsewhere in the Division where they appear, and replaced with something that covers all types of copyright material incorporated in or associated with a computer program.

Section 47C: backup copies
The DP recommends, at paragraph 9.97, that if fair use is enacted this section be repealed. I disagree with any proposal to replace any of the computer program exceptions in this way unless the anti-contracting-out effect of s47H is retained for their fair use equivalents. Otherwise it will be possible to use s47B(2)(b) to prevent the making, and any subsequent use, of any backup copy made under fair use. I expect that most software licences already have wording that would do so if not for s47H.
Also, a fair use equivalent of the s47C(2) exception would be completely unusable if it required a consideration of fair use in respect of each individual work being copied. 

Looking further at this provision, s47C(6) seems to mean that any decompilation produced for the purposes of ss47D-47F must be removed from a computer system before routine system-level backups can be made under s47C(2). There is no conceivable justification for this, and it practice it would be impossible to comply with; s47C(6) should be removed.

Section 47D: interoperability
This provision looks like an exception that allows the creation of interoperable computer programs. Read carefully, though, it does much less: all it covers is the reproduction (including decompilation) of a program in order to find out how to make another program interoperable with it. It does not allow any of the first program to be reproduced in the interoperable program, which severely limits its use: a standard method of preventing interoperability is to test for the presence of an approved key or function and reject any program that cannot reproduce it.

Although at first glance s47D(1)(d) looks like it might help, read in context all it does is to impose a post-condition that qualifies the application of the exception to the original reproduction/decompilation. Compare this to Article 6.2(b) of EU Directive 2009/24/EC, which allows for the information discovered through decompilation etc. to be used directly in order to produce an interoperable product.

Unfortunately, this narrow interpretation of s47D is supported by s47D(1)(e), which requires that the information necessary for interoperability not be readily available. If s47D was supposed to allow reproduction in new interoperable programs this would not be needed, as some or all of the material that an interoperable computer program needs to include could be available from the program’s documentation or specifications or through some other means not involving reproduction/decompilation. In fact there is no reason for an interoperability exception to be linked to decompilation at all; logically, they should be separate (with perhaps an exception for decompilation/reproduction for the purposes of interoperability, and an exception for interoperability that does not require decompilation).
S47D was considered recently in CA, Inc. v ISI Pty Limited
; see paragraphs 328 to 359 for a discussion of some of the difficulties involved in invoking it (the discussion in these paragraphs does not address all of the elements necessary to establish the exception; perhaps the defendant had mistakenly assumed that the Act contained an effective exception for interoperability and it was only after the case reached court that it was observed that in fact it does not, leading to a rather half-hearted argument).

To make things worse, most uses of s47D will also need to be covered by the abstruse wording of s116AN(3), which will remain a barrier to interoperability even if the problems with s47D are fixed.

Section 47E: error correction
This section is actually fairly reasonable, except for s47E(1)(d). If a program does not operate as promised, an owner or licensee should not be required to seek to pay full price for a fixed version before being able to fix it themselves.

Section 47F: security testing
Similarly, this exception seems quite reasonable until you get to s(1)(d), which seems to require a security tester to know in advance what the results of the testing will be in order to be sure that the exception will apply (a court may be able to read it in a way that made more sense, though).

Section 47G: unauthorised use of copies or information
The effect of this provision seems to be that if you use a computer program under any of the exceptions in Division 4A, including the s47B exceptions for mere use, you must then get the positive consent of the rights-holder to use or disclose any information that you derive from it unless the use or disclosure is for the specific purpose of the exception. This is just silly. Even if a court were willing to read s47G(1)(b) as applying only to information of a confidential nature about the way a program operates, the provision would still be not just unnecessary but irresponsible considering the public interest in having software work correctly and securely.

This section also appears to inhibit the use of information obtained under any of the Division 4A exceptions (especially information about interoperability) in the development of open-source software, as any such information is likely to be disclosed in the open-source software’s publically available source code.

4A.3 Solutions

The exceptions in Division 4A clearly need to be fixed, even if only to allow them to work as they are apparently intended to.

While fair use with a no-limitation provision that clearly covers computer programs would help a little, without a sufficiently broad anti-contracting-out provision fair use will have little application to software.

One solution would be to add “interoperability, error correction and security testing” to the list of illustrative fair use purposes and also add these to the anti-contracting-out provision discussed in chapter 17. This would allow a court to use fair use to cut through the various absurdities of the existing provisions.

A partial solution for the problems with s47D would be to adopt the US exception for functional aspects of works (17 USC § 102(b)). This is an exception to copyrightability rather than infringement, and it greatly simplifies interoperability cases (at least, compared with s47D) while reducing the overlap between copyright protection for expression and patent protection for ideas. Unfortunately, Australian courts have been inconsistent; although they acknowledge the idea/expression distinction (as in the IceTV case
) they also tend to find that the more functional a component of a computer program is, the more likely it is to be a “substantial part” of the program as a whole and therefore protected.

Otherwise, the whole Division just needs to be scrapped and started again.

Chapter 5. Third parties
It is useful to divide the third party uses referred to in this chapter into two classes.

First, there are uses that assist an end-user in making their own consumptive use of a work. All but the fourth of the examples in paragraph 5.7 of the DP are of this class (although the second would probably be covered to some extent by the “educational” illustrative purpose of the DP’s fair use test), and the discussion in Chapter 5 mainly addresses these. It may be reasonable for fair use to apply to these uses in the standard way, although in the absence of an effective safe harbour for non-carriage-provider online content hosts this could effectively preclude the development of many kinds of online service in Australia.

Second, there are uses that allow the creator of a new work under an exception to publish or distribute it. These are essential for the meaningful availability of many exceptions, and requiring these to pass through the full fair use test would cause serious problems for certain types of user – particularly individuals.

For example, consider a parodic film made by a production company, incorporating copyright material in accordance with fair use. If the company made arrangements for the film to be broadcast on TV or shown at a cinema, the TV network or cinema operator would probably be able to claim a purpose of parody based on its deliberate selection of the film for broadcast or exhibition – especially, at least in the case of a TV network, if the production was in-house or directly commissioned. In the Panel case, it was accepted that the relationship between the broadcaster (Channel 10) and the production company (Working Dog) was such that Working Dog’s purpose in making use of material from Channel 9 could be imputed directly to Channel 10.

Conversely, an individual or small group making a film in reliance on fair dealing/use may find that their only option for publication is something like the video hosting web platform referred to in the fourth dot point of DP paragraph 5.7. Since the operators of such platforms typically exercise no editorial control, other than perhaps moderating videos after complaints, the operator’s purpose in publishing the film could be characterised as content-agnostic commercial publication and transmission. This purpose would be unlikely to be favoured by the purpose part of the fair use test, setting a much higher bar, perhaps insurmountable, for any defence.

Similar concerns would arise anytime an individual or company arranged with a third party, such as an ISP-based web host, a printing press, a shop selling designer clothing on consignment etc., for the third party to engage in necessary acts of publication or distribution. Such publishers often require contractual indemnities against copyright claims, and it is possible that the individual or company may face a risk of liability for authorisation infringement even if their creation of the work being published or distributed was covered by an exception (although they could try to argue fair dealing/use for the authorisation on the same basis as the creation).

It has been suggested that a “safe harbour” takedown notice scheme could be used to control third-party online publication of works created in reliance on copyright exceptions, but this would be wholly inappropriate – the purpose of a safe harbour scheme is to give hosts some protection from the otherwise unavoidable risk of liability for inadvertently hosting or communicating infringing material on behalf of their users, not to control the publication of material that was produced legitimately (even though flaws in the US’s DMCA safe harbour scheme have resulted in it being used in this way). Existing safe harbour schemes are also optional and apply only to certain kinds of online publishers.

Another suggestion is that third-party content hosts like Youtube should somehow be required to pay licence fees when they publish the work of their users, even where the user’s creation of the work was covered by an exception.
 I am not sure exactly how this is supposed to work; either the publisher would have to arrange and pay for a direct licence, in which case the rights-holder would have a veto over the use and the exception might as well not exist at all, or there would need to be some kind of comprehensive world-wide statutory licence for online third-party publication of works produced under exceptions, which seems rather unlikely. Either way, the basic unfairness between integrated media corporations and small producers would remain.

If the types of fair use intended to support freedom of speech – parody and satire, news reporting, review etc. – are not to be restricted to large companies that are able to take responsibility for both creation and publication, with individuals and smaller companies having theoretical but legally unexercisable access to the same rights, the DP’s approach to this kind of third party use will need some clarification.

I suggest that, to deal with this problem, the purpose of a work that includes copyright material in purported reliance on fair use should be able to be determined both by reference to the motives of the person or people who are engaging in the relevant use (which could be the initial creation or the subsequent publication, depending on when the question arises), and also by reference to the nature and purpose of the work itself. Ideally this would be mentioned in the legislation, or at least in explanatory material.
Chapter 8. Non-consumptive use

I agree with the proposed exception for non-consumptive use. However, I am not sure that it would in practice achieve everything that the ALRC intends it to.

The DP quotes the Hargreaves Review’s discussion of non-consumptive use, which itself refers to a report by Jennifer M. Urban on a proposal to update US fair use.
 The Urban report uses the term “non-consumptive use” to refer to uses where the ultimate purpose is something other than consumption; an example given
 is the use of a novel as a linguistic sample set. Urban also refers to the US case of Kelly v. Arriba Soft Corporation
, which concerned the use of image thumbnails as search results. Broadly, these kinds of uses have the purpose of using or communicating information from or about a work without making direct use of the work’s expressive content.

The DP discusses a range of activities in the context of non-consumptive use, including:

1. Web search engine indexing, where a search engine downloads a copy of a web page, processes it to extract information necessary for indexing, then retains an internal copy for the purposes of analysing it against searches.

2. Text and data mining, where useful information is extracted from large aggregations of works.

3. Web search engines that communicate copies of pages from their cache (as Google does).

4. ISPs and other telecommunications intermediaries storing local copies of information, e.g. web pages, to avoid having to retrieve the information from a remote source every time it is required.

5. Copies made incidental to use (not discussed at length, but referred to in proposal 8-2 as an exception that could be repealed and replaced by a non-consumptive use exception)

Of these, only the first two can really be described as “non-consumptive”. The rest are technical processes, but generally have consumption as their main purpose: Google serves pages from its cache so they can be read; an ISP caches popular websites so they can be downloaded and viewed by end-users; a person using a DVD player creates transient copies of information on the DVD in the player’s memory in order to watch it. I doubt a court would accept these uses as non-consumptive in purpose.

8.1 Web search engines providing cached pages

The status of this kind of activity under US law was considered in Field v. Google, Inc. In deciding that Google’s system cache function was fair use, the Judge ascribed several purposes to it:

1. “Allowing users to access content when the original page is inaccessible”,

2. Allowing users to detect changes made to a page,

3. “Allow[ing] users to understand why a page was responsive to their original query”.

The Judge found that cached copies did not merely supersede the objectives of the original creations, but gave them these new purposes, supporting a finding of transformative use.

In considering fairness, the Judge considered a fifth factor in addition to the four prescribed factors: good faith. Because Google respected standard protocols for excluding material from its cache, clearly distinguished cached material from original material, and removed the relevant cached material promptly, and because there was evidence that the plaintiff had deliberately engineered the claimed infringement for the purposes of suing, this factor weighed in Google’s favour.

So, while this very useful kind of caching may not be “non-consumptive”, it can be accommodated in fair use provided that it is unavoidably clear that the fair use provision’s lists of purposes and factors are non-limiting (which is perhaps a better term than “non-exhaustive”) and that a transformative purpose weighs strongly in favour of fair use.

8.2 ISP caching

As noted in the DP this kind of use is already protected to some extent by the ISP safe harbour provisions in the Act, although the ALRC is right to say that safe harbours should not be needed to protect service providers from liability for non-infringing activity.

I think ISP caching would probably be covered by fair use regardless of whether it is really “non-consumptive”: ISPs cache content largely to increase speed and reduce the costs of international transmission and do not by doing so make available anything that would be unavailable without caching (except for short periods between updates to the cache), which are factors that should weigh in favour of fair use.

8.3 Temporary and incidental reproduction for the purposes of use

I note that a number of submissions on the issues paper argued that s43B would be unnecessary with fair use, and that the DP’s proposal 8-2 reflects this (the same applies to s111B, and the following discussion applies equally to that section). The DP also discusses s43B in the context of non-consumptive use.

I have to disagree. Section 43B is not about non-consumptive use; it provides a basis for all use, but especially consumptive use. It is used constantly: any time any kind of digital work is used a temporary copy is created in the memory of the device used to play it, and without s43B or a licence the creation of that copy will be an infringement. This is true of CDs, DVDs, web pages, electronic documents, and everything else digital (and quite likely some analogue electronic formats as well). See my submission on the Issues Paper for a more detailed discussion of this, and the history behind s43B.
 

Fair use cannot replace s43B, because this would require either a licence or a consideration of the fairness factors for any mere use of a digital work. This would greatly increase the strength of copyright protection.

In some cases, mere use may be covered by an implied licence – particularly where a new copy of a work is bought at retail. But here are some examples of uses that would be affected by the removal of s43B:

· Watching a rented DVD (the rights-holder may not have given the video store a licence to hire out the DVD, making the availability of an implied licence unlikely);

· Listening to a CD bought secondhand, parallel-imported or borrowed from a friend;

· Reading any webpage;

· Opening any electronic document;

· Using a copy of a digital work produced lawfully under a format-shifting exception;

· Using a copy of a digital work made by a library under a library exception.

With fair use but no s43B, in each of these cases the user would have to consider his or her purpose (which may, but would not necessarily, be private and domestic) and weigh all of the fairness factors before beginning.

I recommend that the ALRC propose that ss43B and 111B be retained.

That leaves, however, the limitations in ss43B(2) and 111B(2). I discussed the problems with these limitations in my Issues Paper submission
 and suggested that fair use could to some extent deal with them (and not that fair use could replace s43B entirely, which in hindsight I probably could have made clearer). Preferably, ss43B(2) and 111B(2) would be removed, or at least paragraph (a) of each subsection would be removed. If fair use with a no-limitation provision is enacted this may not be totally necessary, but if the DP’s lesser fair dealing approach is taken these provisions will need to be reformed.

A further case for retaining these provisions lies in the way the s249(4) exception to the prohibition on circumventing TPMs works. Since an exception can only be created for an act that will not infringe copyright, removing s43B and leaving fair use to pick up the slack would make it even more difficult for an exception to be created.

Chapter 9. Private and domestic use

While I broadly agree with the conclusions reached in this chapter of the DP, I think that the ALRC’s approach to personal use suffers from its weak concept of users’ rights. Exceptions for technical uses are justified on the basis of efficiency and economic benefit, while other exceptions are recognised as arising from freedom of speech or other significant public policy concerns, but without a principled basis for personal use rights the DP seems to see them as essentially dependent on and subordinate to the interests of rights-holders.
I think that the clearest way to see users’ rights is as arising from the tension between rights-holders’ right to the economic exploitation of their copyright material and an individual’s right to enjoy his or her property. This tension is mostly a recent thing; it was only slight when copyright was mostly used to prevent the owners of copies from reproducing them and competing against rights-holders in their own markets. But now copyright law is used to exercise fine control over exactly what individuals can do with their own possessions, and the conflict is direct.
I suggest that the ALRC’s final report acknowledge this tension, and base its approach to personal use on finding a way to balance these interests.

9.1 Examples of private and domestic uses

The following are some examples of private and domestic uses that should be covered by this exception when done for personal purposes:

· Format-shifting and time-shifting,
· Printing a copy of a web page to read when away from a computer,
· Using a browser plug-in or similar to improve the readability of a web page,

· Saving a copy of the terms and conditions of an online service, to protect one’s legal rights,
· Creating a compilation, or a “mashup”, for personal use only (and not for publication),
· Watching a copy of a film that was produced legitimately overseas then imported for personal use (regardless of any limitations that may remain in s111B),

· The use of the computer programs installed on a single shared computer by multiple members of the same household, even if the licences for some of the programs purport to restrict their use to a single individual licensee,
· Tinkering with a computer system or program to improve its performance,

· Making copies of things stored on non-permanent media, like newsprint and CD-Rs, for personal archiving.
9.2 Private “and” domestic use

I am not sure about the exact wording the ALRC suggests for this purpose. In the context of the illustrative purposes “criticism or review”, “criticism or review” and “parody or satire”, the use of the word “and” will inevitably be argued as limiting “private” use to the physical limits of a home. I suggest “private or domestic use” or perhaps just “personal use” (with explanatory material making it clear that the relevant “person” is a natural person).
9.3 Use by disabled people

If a disabled person is unable to use a work without assistance, and no adequate accessible version is available under licence, it should be possible for a third party to provide that assistance (whether to that individual person, or to a class of people with similar disabilities). That is, the standard of fairness provided by fair use should not assume that everyone is the same; it should be able to accommodate whatever is necessary for any particular individual’s private use.

9.4 Backups

See my comments on the s47C backup exception above (in part 4A of this submission) for some reasons why s47C should not be repealed and replaced with fair use. It may be reasonable to apply fair use to kinds of backups not covered by s47C, though.
Backups are another case where third-party use may be particularly likely to be fair, as an off-premises (perhaps overseas) backup serves a significantly different purpose to a backup that is stored in the same premises as the original.

Chapter 10. Transformative use and quotation
Generally I agree with the ALRC’s conclusion that it is not necessary to have a new exception for “transformative uses” that are merely derivative and would not be considered transformative in the sense of US fair use law, as set out in paragraphs 10.6 to 10.10 of the DP.

It would, however, be greatly beneficial for the proposed Australian fair use exception to absorb the US concept of transformative use. This doctrine has given US fair use law a sound, principled basis for dealing with the challenges presented by new developments in business and technology, as set out in the summary in this chapter of the DP (paragraphs 10.11 to 10.23). Without it, an Australian fair use exception would risk being considerably less predictable, especially if, as this submission argues above, the DP’s category of “non-consumptive use” would in practice be far narrower than envisaged by the DP and would not cover a range of uses that would be considered “transformative” in the US.

I recommend that the ALRC propose that it be made as clear as possible that Australian fair use is to pick up the US doctrine of transformative use.

That said, transformative use is not the only kind of use that will be fair. As in US law, there will be types of use that are not transformative, but are still fair.

10.1 Integrity of authorship vs parody

As the DP observes, “allowing new transformative uses of copyright material may lead to more frequent assertions of moral rights” (DP 10.30). It seems likely that the introduction of fair use would, even in the absence of a specific transformative use exception, lead to increased tension between copyright exceptions and moral rights. 
The potential for conflict is not so great for the first two moral rights, which do not limit what can be said through the use of a work but only attach a requirement for proper attribution; complaints that the ALRC’s proposals would authorise extensive unattributed uses seem to be based on an assumption that the ALRC is proposing to follow the US approach to moral rights as well as fair use, which it is not.
The problem is the integrity right: the conflict between the integrity right and fair use, and on a basic level with freedom of speech, is obvious and is no doubt a large part of the reason why the US has given very limited recognition to this interest.

The most significant recognition of the integrity right in US law is in the Visual Artists Rights Act (VARA), which protects the right of integrity of authorship in certain types of artworks.
 VARA protects integrity by giving artists two rights in particular:

1. A right “to prevent the use of his or her name as the author of the work of visual art in the event of a distortion, mutilation, or other modification of the work which would be prejudicial to his or her honor or reputation” (17 USC § 106A(a)(2)),

2. A limited right “to prevent any intentional distortion, mutilation, or other modification of that work which would be prejudicial to his or her honor or reputation” (17 USC § 106A(a)(3)(A)).

However, these rights are subject to significant limitations:

First, they apply only to narrow classes of “works of visual art”.

Second, they apply only to works that are unique or have a limited production (200 or fewer numbered or signed copies). This makes it clear that the purpose of the 106A(a)(3)(A) right is to protect scarce physical embodiments of a work, rather than expressive content.
 If the Mona Lisa were protected under 17 USC § 106A, it might be unlawful to draw a moustache on the painting itself but not to draw a moustache on a mass-produced print of it.

Third, the VARA moral rights are expressly subject to 17 USC § 107 fair use (as well as a number of other more specific limitations).

The right of integrity of authorship under Australian law is very different. In Perez & Ors v Fernandez
, Driver FM found the right to have been infringed in two different ways by a DJ (Fernandez) who played a version of a song modified to falsely represent an association between himself and the original artist (Perez). 

First, some listeners would have presumed that Perez was the author of the modified version, and that he had written it about Fernandez. This was found to be prejudicial per se, with no requirement for evidence of actual harm (see paragraphs 86-87).

Second, listeners aware of the difficult relationship between the plaintiff and the defendant would have understood the alteration to be “mocking Mr Perez’s reputation” (paragraph 88).

While Fernandez could presumably have cured the first infringement by making it clear that he was playing a modified version of the song, it seems that the second infringement could have been avoided only by refraining from “mocking” the plaintiff altogether.

Although there was no issue of parody in this case, the proscription of mere mockery nevertheless raises obvious concerns for anyone seeking to rely on the existing fair dealing exception for parody or the ALRC’s proposed fair use version. In order to qualify for the exception all but the most affectionate parody will involve some element of mockery of its target (otherwise it is likely not parody but unprotected pastiche), leaving the parodist open to a claim for infringement of the integrity right. It may be that even a parody that reproduces ideas rather than expression, so that no questions of copyright infringement or any defences to it arise, could amount to “derogatory treatment” for the purposes of s195AJ(b), 195AK(c) or 195AL(b).

Would the reasonableness defence in s195AS be available? Maybe, although it imposes an additional burden on a defendant – he or she would have to establish reasonableness on top of the fairness required by any fair dealing/use defence, and part of this would involve a consideration of industry practice
 which is unlikely to be favourable to parody considering that the parody exception is new and has not had a chance to become established without being subject to the integrity right. I suppose an argument could be made that specifying parody/satire as a form of fair dealing/use indicates a legislative intent that such use is to be regarded as reasonable, but considering the disjoint nature of copyright and moral rights (which apply to different kinds of acts and may be held by entirely different people) I’m not sure how far that would get a defendant.

It is already strange that the Act provides for a specific parody/satire fair dealing defence without clarifying its relationship to the integrity right; it would be stranger if, as proposed by the DP, the Act went so far as to prevent contracting out of the parody/satire exception, on the basis of its public purpose and significance to freedom of speech, while leaving anyone wishing to actually make use of the exception adrift in the uncharted waters of the reasonableness defence. 

It would be stranger still if it were easier to use a work to mock a completely unconnected work or person than to use a work to mock itself or its own author, but this is the apparent combined result of the satire exception and the integrity right. It is not entirely clear what the satire aspect of the exception means, but in a copyright context it probably does not require a connection between the work used and the target of any mockery (compare the Australian fair dealing exception with US-style fair use, in which parody is regarded as more transformative, and thus more likely to be fair use, than satire
).

The integrity right also conflicts with other exceptions, particularly criticism and review, although compared with parody/satire these are less likely to involve mockery and more likely to have longstanding practice on which to base a reasonableness defence.

Noting that the terms of reference refer to exceptions in the Act and not just to exceptions to copyright infringement, I recommend that, if the ALRC regards as important the parody/satire exception and other exceptions likely to come into conflict with the integrity right, it proposes a way to reconcile them with the integrity right.

I suggest the following solutions, in descending order of satisfactoriness:

Solution 1: reform the integrity right
In my view, enacting the integrity right in its present form was a mistake. Unlike the other two moral rights it conflicts directly with freedom of speech and would conflict directly with fair use. It is simply absurd to on the one hand say that parody, satire and criticism are forms of expression worthy of special protection and on the other expose any use of a work that its author might regard as “mocking” to a special, unpredictable risk of unlawfulness.

However, the integrity right does protect some entirely legitimate interests. I suggest recasting it – whether by modifying the right, or by providing exceptions – so that it protects:

1. An author’s interest in not having his or her name prejudicially put to an altered version of his or her work (as the attribution right would still apply, this would in effect require the creator of the altered version to make it clear that that the work had been altered), and

2. An author’s interest in being able to prevent the prejudicial destruction or mutilation of the unique or limited physical form of a work (subject to reasonable limitations such as those in s195AT relating to moveable artworks and buildings).

This would be a compromise between the present Australian position and that in the US: unlike the US VARA provisions, the first aspect of the right would not be limited to specific classes of works or limited editions; unlike the Australian integrity provisions it would not give authors a broad right to suppress criticism or parody of their work.

This, combined with the other moral rights, would provide an author with reasonable rights in respect of attribution – a right to attribution, a right against false attribution, and a right against prejudicial attribution of someone else’s modifications –  while not obstructing potentially valuable uses. Defamation law, much stricter in Australia than in the US, would remain available to protect an artist’s reputation.

Solution 2: qualify the integrity right
Make the integrity right (but not necessarily the other moral rights) expressly subject to fair use, as is the case with the VARA rights.

Solution 3: clarify “reasonableness”
Add fair use purposes to the lists of factors contributing to a reasonableness defence.

10.2 Quotation

I strongly support the ALRC’s proposed illustrative purpose of quotation. It alone would solve many of the problems of the Act.
Paragraph 10.115 refers to a concern that a quotation purpose could be regarded as simply applying to any use of a small part of a work. I think it would be reasonable to interpret a quotation exception as allowing a small part of one work to be used as a small part (both quantitatively and qualitatively) of another work that is mostly original. This would accommodate the High Court’s warning, in the Panel appeal, against subsuming the concept of “substantial part” (which is a matter for the plaintiff to prove) into the defences against infringement.
  This interpretation could be backed up by explanatory material.
For an example of the benefits of such an exception, quotations of reasonable length in submissions to this review are probably covered by the existing review/criticism fair dealing exception, as their purpose is arguably to give a critique of a literary work
 (the Copyright Act or the Discussion Paper). But quotes used in a submission in a similar kind of process that did not involve reviewing either a piece of legislation or any other particular document, but rather addressed matters of public interest, would apparently not be covered by any existing exception. 
A quotation exception would help deal with such artificial distinctions. While quotations addressing matters of public interest would quite probably be covered by fair use anyway, the great benefit of specifying quotation as a purpose is that it can then be covered expressly by the anti-contracting-out provision.
A quotation exception might even help deal with the problems in the s47D interoperability exception, discussed above, by allowing small parts of a computer program necessary for interoperability to be used in a separate interoperable program.
There will inevitably be submissions claiming that a quotation exception would interfere with existing markets such as those for licences to use samples of recorded music. But if there is an existing market, the market effect factor is likely to weigh against fair use.
If the lesser fair dealing quotation exception ends up being enacted, I suggest that it not include any express requirement for attribution as a threshold test. Attribution will be required by the moral rights provisions and it is appropriate that the attribution requirement be subject to the reasonableness defence, as it is not always necessary to provide express attribution (for example, where the identity of the original author will be obvious to the audience of the work in which the quote is used).

Chapter 12. Orphan works

The proposals in this chapter are generally good ideas, with one significant exception: the DP proposes that the scheme for the use of orphan works would function not as an exception to copyright, but as a limitation on remedies. The problem with this approach is that the presence of any infringement, regardless of what remedies would be available, has substantial flow-on effects throughout the rest of the Act.

Among other things, without significant further reform of other provisions of the Act:

· a digital copy of an orphan work, produced in accordance with the proposed orphan works scheme, could not be used (ss43B(2)(a)(i) and (b) and ss111B(2)(a)(i) and (b)) or communicated (ss43A(2) and 111A(2)),
· a TPM could not be circumvented for the purposes of accessing the orphan work, even if a s249(4) exception existed (s116AN(9)(b)),
· a copy of the orphan work could not be sold (ss38 and 103).

Because of these consequences (and probably others), any effective orphan works scheme will need to provide an exception to copyright rather than just a limitation on remedies. If the user is required to pay something for the use, it could be made a condition of the availability of the exception that they do so.

Chapter 14. Government use

I strongly disagree with proposal 14-3, to remove the judicial proceedings exceptions. It would be wholly inappropriate for a party to litigation, or a judge writing reasons for a decision, to be required to consider the fairness factors in deciding how to deal with evidence or anything else relevant to judicial proceedings. These provisions (ss43(1) and 104) should remain.

Chapter 17. Contracting out

I agree generally with the discussion in this chapter, and with the ALRC’s proposal. Contracting out of copyright exceptions is now ubiquitous and unavoidable in ways that have emerged only in the last decade or so – it has completely upset the balance supposed to be achieved by exceptions to copyright.

As argued above, the principle point of reference for this review must be the person who intends to act lawfully. It is no answer to the case that the DP makes for limits on contracting-out to say “don’t worry, we probably wouldn’t sue”; the law needs to make sense without having to rely on the discretion of private litigants.

I also think that the list of exceptions in proposal 17-1 is reasonable (the inclusion of the proposed exception for quotations is particularly important). Doubtless there will be submissions complaining that any anti-contracting-out provision would be an impermissible interference in standard licensing practices; I suggest that the ALRC treat such arguments with scepticism unless they are able to give a plausible account of some harm that would flow from allowing the specific purposes that the proposal is limited to.

I have some suggestions for refinements of proposal 17-1, to ensure that it would work as intended.

17.1 Contracting out of what?

My understanding is that a provision of a contract can “exclude” a copyright exception in one or both of two different ways, depending on the kind of work involved.

First, the contract may exclude the exception altogether, with the result that any attempt to exercise it infringes copyright.

Second, the contract may provide that an act corresponding to the use of an exception breaches the contract, giving rise to an action for breach of contract.

Which of these results occurs in any particular case will depend on whether a computer program is involved, as it is through s47B(2)(b) that a breach of contract (actually, of a “direction or licence”) can be converted into an infringement of copyright.

As for the second type of exclusion, whether or not the work is a computer program I see nothing in the Act that would prevent a contract attaching the consequences of breach to the use of an exception. Although I do not think that the remedies that the Act provides against infringement would be available in such a case, contractual remedies may be significant – especially as many licences for digital copyright material contain provisions dealing with breach, like indemnities and mandatory arbitration clauses, that heavily favour the licensor.

17.2 What would the ALRC’s proposed anti-contracting-out provision do?

Assuming that it was enacted in similar terms to the proposal, I think that:

1. It would be unclear whether the provision would apply to computer programs, or other works requiring the use of computer programs, that are subject to s47B(2)(b) licences or directions that were not “agreements”.

2. On a strict reading, it would deal only with the first kind of contracting out. That is, because it makes void “an agreement...that excludes or limits...the operation of certain exceptions” all it would do would be to prevent a contract term from excluding the operation of the provisions of the Act that create the exceptions. Since the provisions of the Act that create exceptions do so as defences to claims of infringement, and do not confer any kind of positive rights to make use of the exceptions, a contractual provision that merely attached a legal consequence (e.g. breach) to the use of an exception would arguably not “exclude or limit” the “operation” (as opposed to excluding or limiting the use) of anything and would not be affected by the ALRC’s provision.

Also, by providing that the relevant agreement or provision “has no effect”, the proposed wording would demand reading down; it would have to be given a limited meaning so as to make sense for broadly expressed contractual provisions that are intended to have effects in addition to the effect of excluding or limiting the specified exceptions, or that exclude or limit them only incidentally.

The problem here is really in the wording from s47H. s47H appears to be intended to prevent s47B(2)(b) from turning the use of any of a list of specified exceptions into an infringement, but it does not clearly prevent contractual liability, as opposed to infringement liability, from arising from the use of the exceptions (it also has the problems of inconsistency with the “direction or licence” wording of s47B(2)(b) discussed above). Perhaps a court would be willing to stretch the wording of the section to achieve this result anyway, but that cannot be assumed and for the purposes of the present reform exercise it would be best to adopt a clearer set of words.

3. The kinds of contracts that purport to exclude copyright exceptions also tend to purport to exclude Australian jurisdiction. The DP says, at 17.120:

“Further, international licensing agreements may specify that the law of another country will apply in determining the rights of the parties, or that a foreign court has exclusive jurisdiction over disputes. The ALRC recognises that the proposal, if implemented, will not affect contracts governed by foreign law.”
This paragraph and its footnote appear to conflate two separate issues: the question of whether Australian law would be the governing law of a contract, and the question of whether an exclusive jurisdiction clause in a contract should be effective in ousting the proposed anti-contracting-out provision when Australian law would otherwise be the governing law.

I would expect that in a great many cases the proper law of a contract for licensing copyright material for an Australian entity to use in Australia would, in the absence of an exclusive jurisdiction clause, be Australian law, even if the licensor were overseas. This is because the activity controlled by the contract will largely occur in Australia: the copyright material will be provided to a person in Australia so that it can be used in Australia in accordance with the contract. However, I would also expect that a great many such contracts would include clauses purporting to apply foreign jurisdiction.
Australian legislators have generally recognised that when an anti-contracting-out provision is intended to achieve a worthwhile public policy purpose, and especially when it addresses an imbalance in bargaining power or the use of one-sided standard-form contracts, it needs to be accompanied by a proper laws provision. For example, see s67 of the Australian Consumer Law and ss8 and 52 of the Insurance Contracts Act 1984.
These kinds of provisions serve two important purposes: they ensure that the anti-contracting-out provisions are able to work as intended, and they prevent Australian entities from being disadvantaged by restrictions on contracting out that apply to them but not to their foreign competitors.
4. The proposal does not make it clear how the anti-contracting-out provision would apply to contracts that purport to exclude exceptions to the TPM provisions of the Act. This is a different matter to the use of TPMs to enforce conditions that would be unlawful as terms of a contract; rather, it is about whether even in the presence of an exception to copyright, an anti-contracting-out provision applying to that exception, a s249(4) exception to the TPM provisions intended to allow the use of the copyright exception and the practical means of making use of the s249(4) exception, a rights-holder could enforce a contractual provision requiring the user not to take advantage of the s249(4) exception.

5. The proposed provision could give rise to an implication that it is generally possible for contractual provisions to exclude the operation of copyright exceptions, with the result that the use of any other exception in a way that breaches a contract may be converted into copyright infringement.

17.3 Recommendations

It will be absolutely essential to get this provision right if the ALRC’s proposed exceptions are to have any application to most forms of digital media. I recommend:

· That proposal 17.1 be reworded along something like the following lines: an agreement (including a direction or licence under s47B(2)(b)), or a provision of such an agreement, that purports to exclude or limit, or to have the effect of excluding or limiting, the operation or use of the specified copyright exceptions does not have that effect.

· That the proposal apply similarly to exceptions to the TPM anti-circumvention provisions to the extent that they overlap with the specified copyright exceptions, so that these also cannot be excluded by contract. Perhaps a single form of words could achieve this result, but if so it should be made clear in explanatory material.

· That the proposed provision have effect for a contract the proper law of which is Australian law, regardless of anything in the contract.

· That it be made clear that, in general, breach of a contractual provision does not by itself result in copyright infringement.

17.4 Confidentiality

One criticism that could be made of this kind of anti-contracting-out provision is that it could interfere with reasonable confidentiality provisions in contracts. It may be appropriate to limit the effect of the provision to published works.

17.5 “Unfair contract terms”
If the ALRC’s recommendation for an anti-contracting-out provision is not accepted, an alternative may be to add a reference to terms excluding copyright exceptions to the list of examples of possible unfair contract terms in s25 of the Australian Consumer Law. This would be much weaker, though.

Postscript:  Technological Protection Measures vs fair use
The terms of reference for this inquiry require the ALRC not to “duplicate the work being undertaken on...a review of exceptions in relation to technological protection measures”. The most straightforward reading of this direction is simply that the ALRC is not to do what the statutory review is doing, which is to consider or recommend the creation or abolition of the very narrow exceptions possible under s249(4). 

Unfortunately, the ALRC has interpreted this requirement as entirely excluding anything to do with TPMs from the scope of the inquiry – not just s249(4) exceptions, but all other TPM exceptions not being considered by the statutory review, the TPM provisions that are not exceptions, and even the interaction between the ALRC’s proposed exceptions and the TPM provisions. Clearly, these things could be considered without duplicating anything that the s249(4) review is doing.
Of course, it is up to the ALRC and the Attorney-General to work out what the ALRC is to review, and how. But I think that by reading the terms of reference in this unnecessarily narrow way, the ALRC is making a mistake that will severely compromise the value of this inquiry.

At a couple of points above, this submission discusses how the ALRC’s proposed exceptions can be framed in order to best work alongside the TPM provisions – hopefully, this is something that the ALRC will be addressing in its final report, as it relates to the shape of the copyright exceptions themselves. But even if only for the record, I would like to explore what will happen if copyright exceptions are reformed as the ALRC proposes without corresponding reform of the TPM provisions.

The primary target of TPMs will continue to be not infringement, but exceptions. TPMs are not very effective at preventing a determined infringer from infringing, and they cannot prevent copies of a work being disseminated after its TPM has been circumvented once, anywhere in the world.
 What they can do is to give rights-holders total control over the circumstances in which law-abiding individuals and bodies are able to interact with copyright material. If this control was intended to be consistent with the survival of exceptions to copyright the anti-circumvention provisions would themselves be subject to effective exceptions, but they are not.

TPMs will become the primary means of controlling legitimate use, with copyright being used to deal with infringing use. Since the TPM access right is defined by the rights-holder’s choice of TPM, allows fine control over use and is not subject to effective exceptions, it is highly attractive to rights-holders. Meanwhile copyright will be used to deal with post-circumvention infringement, in circumstances where its range of balancing exceptions are irrelevant.

Exceptions to the anti-circumvention provisions will continue to fulfil their design goal of being all but impossible to use. Because a s249(4) exception applies only to the prohibition on circumvention, and not to the prohibitions on circumvention services and devices, a law-abiding person’s ability to use an exception to copyright in respect of a TPM-encumbered work depends not only on the existence of the copyright exception and an overlapping s249(4) exception, but also on the person’s technical ability to perform the circumvention without help from anyone else.

The anti-circumvention provisions impose a disproportionate burden on individuals. The fact that a corporation or institution wishing to make use of a s249(4) exception can employ someone with the technical skill to effect the circumvention, while an individual must rely on his or her own abilities, in practice means that s249(4) are generally unavailable to individuals. This is no accident – the limited nature of these exceptions is the result of a compromise between rights-holders and institutions that completely excluded the interests of ordinary people.
 While I am sure that the ALRC did not deliberately set out to disregard the interests of individuals in having the same basic rights to exercise copyright exceptions as corporate entities, that is the result of its decision to ignore the problems in the anti-circumvention provisions that cannot be addressed by the s249(4) process.

The anti-circumvention provisions result in an arbitrary divergence in the levels of legal protection given to different classes of works, which will be widened by fair use. Some kinds of copyright material can be more effectively protected by TPMs than others; while I support the ALRC’s recommendations for a new fair use exception, I would have considerable sympathy for a writer, photographer or visual artist who observed that his or her work will be more open to fair use than that of the holders of rights in more TPM-friendly works, like films and computer programs, who will be entitled to largely opt out.

Liberalising copyright exceptions will accelerate the adoption of TPMs. I expect that this will be a particular problem for libraries and educational institutions, who will increasingly find that the publishers of the materials they need in order to operate will deny them the benefit of broader exceptions by moving to access-controlled digital distribution and relying on TPM-based self-help to circumvent any legislative provisions that prevent contracting out. The small size and general uncompetitiveness of Australian markets for copyright material will contribute to this.

The TPM access right applying to any particular work is inscrutable in scope. Although there are complexities and uncertainties in most aspects of copyright law, at least everyone can read the Act and look up relevant decisions on Austlii. Not so with TPMs; the scope of the access right is apparently determined by the intended technical function of the particular TPM in use, and only the publisher who applied the TPM is likely to know how it is intended to work (and, thus, what constitutes circumvention).

The s249(4) exceptions process appears to be dysfunctional. In addition to the limited usefulness of these exceptions, the process that has been adopted for creating them is seriously flawed. The department’s guidance material gave no information as to how applicants should address the rather obscure statutory criteria; at least one confidential submission was accepted, depriving applicants of an opportunity to address points that may have been made against their applications; applicants for exceptions had no formal opportunity to respond to opposing submissions, many of which contained assertions of fact or jurisdictional arguments that applicants should have been able to rebut; and the review has taken an inordinately long time, despite the express requirement that it be completed “as soon as practicable”
 (at this stage I would be unsurprised if it simply disappeared into the same administrative black hole as the safe harbour review and various other copyright reviews).

Reforming copyright exceptions without reforming the anti-circumvention provisions will not help copyright law’s image problem. As submissions to the IP observe, a great many people regard copyright law as obsolete, arbitrary and unfair. It’s hard to think of a worse way of improving general perceptions of legitimacy than for the government to legislate a new set of exceptions that cannot actually be used. Not only would this be largely futile, but the bad faith involved in pretending to give with one hand what the other has already taken away would be transparently obvious.

The TPM access right sets a precedent. It can be expected that most future extensions of copyright will be framed as something other than copyright, as apparently this is all that needs to be done to sidestep the arrangements that have evolved over centuries to bring balance to the competing interests affected by copyright law. WIPO’s proposed sui generis broadcaster’s right is next in line; doubtless there will be many more.

It is probably too late to do anything about this. But I hope that the ALRC will consider the following suggestions for its final report:

First, that the report should clearly identify points where its proposals are directly contradicted by the TPM provisions.

Second, the ALRC should urge the government to commission a thorough review of the TPM provisions with a view to finding a way to allow them to co-exist with exceptions to copyright while complying with Australia’s international obligations, but also considering the need for changes to the relevant treaties.

This would not be much, but it would be better than nothing.
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