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Dear Executive Director

Equality, Capacity and Disability in Commonwealth Laws

Thank you for the opportunity to comment on the lssues Paper, Equality, Capacity and
Disability in Cormmonwealth Laws (the Issues Paper).

Please note that given the time available to the Society to consider the issues paper it is not
intended that this submission is to represent an exhaustive review of all questions posed in
the Issues Paper. We provide the following comments in relation to some issues, namely:
supported and substituted decision-making, capacity and decision-making, electoral matters,
jury service and access to justice, evidence and federal offences.

1. Question 1 and paras [61]-[72] — Supported and substituted decision-making

Question 1. Australia has an Interpretative Declaration in relation to Article 12 of the United
Nations Convention on the Rights of Persons with Disabilities. What impact does this have
in Australia on:

(&) provision for supported or substituie decision-making arrangements; and

(b} the recognition of people with disability before the law and their ability to exercise legal
capacity?

The terms supported and substituted decision-making are often used interchangeably and
without necessarily intending to signify any major difference between the two.

For example, Queensland’'s adult guardianship legislation — the Guardianship and
Administration Act 2000 (Qld) (GAA) and the Powers of Atforney Act 1999 (Qld) (POAA) —
are often described in terms of providing ‘substitute’ decision-making mechanisms for aduits
with impaired decision-making capacity.
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Equality, Capacity and Disability in Commonwealth Laws

However, the label itself is not determinative. Rather, the relevant issue, as pointed out in the
issues Paper at [65]-[67], is the particular combination of characteristics of the assisted
decision-making regime.

In particular, the major concern is to avoid trampling on the individual's autonomy, will and
preferences and to preserve the individual's right to make decisions.

In our view, this does not preclude formal assisted decision-making regimes from falling within
the ‘supported’ mode! rather than the ‘substituted’ mode! as long as particular safeguards are
met.

in particular, it may sometimes be necessary, as a last resort, to appoint a formal decision-
maker for an adult with impaired capacity, not so that someone else can ‘take over' the adult’s
decisions, but for the very purpose of ensuring that a decision that accords with the adult’s
wishes as closely as possible can actually be made.

In order to make legally binding decisions, a 'pérson must have legal capacity. Such capacity
is presumed. However, where that presumption has been displaced by cogent evidence, some
mechanism is needed to give effect o the adult’s rights and wishes.

Among the key safeguards for formal assisted decision-making regimes that would meet the
‘supported’ model are the following:

e Capacity must be presumed, and that presumption displaced only by cogent evidence,;

« Formal decision-makers not appointed in advance by the adult himself or herself (for
example by an enduring power of attorney) should be appointed only by due process,
as a last resort and only for the limited purpose and duration that is necessary;

» Preference should be given to the appoiniment of members of the adult’s informal
support network, rather than to statutory bodies such as the Public Trustee; and

e Appointed decision-makers should be required to make decisions not on the basis of
paternalistic or objective standards such as the adult’s ‘best interests’, but to preserve
the adult's ability to make his or her own decisions to the greatest extent and otherwise
to give effect to what the aduit himself or herself wishes to the greatest extent.

in considering these matters, particular regard should be had fo the recommendations made
by the Queensland Law Reform Commission in its Review of Queensland’s Guardianship
Laws, Report No 87 (2010) particularly in relation to the General Principles of the
guardianship legislation in that jurisdiction. The recommended amendments to these
Principles pay particular attention to the United Nations Convention on the Rights of Persons
with Disabilities.? We also note in particular General Principle 7, which relates to substituted
judgment.

Perhaps supported decision-making conceptually belongs within "informal decision-making",
as it is naturally occurring in many family relationships, spousal relationships and within some
cultural groups. Supported decision making could be included as an example in the legislation
where there are references to informal decision making.

! hitp:/lwww.glrc.qld.gov.au/Publications.him

2 The Executive Summary of this Report is available at www.qlrc.qld.gov.au/publications/Execulive%20Summary.pdf
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As the Queensland Civil and Administrative Tribunal.needs to consider all the elements of 12
of the GAA before making an appointment, an informal supportive relationship could be
recognised at this point when the Trrbunal considers "capacity" and then “need" for an
appointment.

Also, by greater use of conferencing/aiternative dispute resolution (ADR) in guardianship
matters more broadly, as recommended in the QLRC 2010 report, further information and
opportunities for informal networks to "work around conflict" before a formal appointment is
made, may give greater scope for support networks to operate. Through ADR, support
networks can be given a chance to rectify their approach, develop ways to befter
communicate, and perhaps prevent a formal order from being made, until clearly necessary.
This also takes into account concerns raised in the QLRC Report on the Tribunal's approach
to conflict in support networks,

2. Question 4 — Capacity and decision-making

Question 4. Should there be a Commonwealth or nationally consistent approach to defining
capacity and assessing a person’s ability to exercise their legal capacity? If so, what is the
most appropriate mechanism and what are the key elements?

The Society would support a nationally consistent approach to the definition of capacity, with
one of the key elements, and perhaps the most important, of any capacity assessment regime
being the presumption of capacity. Further, any approach to the definition or assessment of
capacity should be a functional approach, rather than a status approach or an outcome
approach. To this end, regard should be had to the definition of capacity, endorsed by the
Queensland Law Reform Commission, in the GOA and the POAA®

We also note a submission of the Queensland Public Interest Law Clearing House to the
Public Trustee of Queensiand entitled ‘Incapable of Justice: Capacity and Self-Represented
Civil Litigants’ (November 2009) which discusses these issues (particularly at pages 11-15).*

3. Questions 16 and 17 — Electoral matiers

Question 16. What changes, if any, should be made to the Commonwealth Electoral Act
1918 (Cth) or the Referendum (Machinery Provision) Act 1984 (Cth) to enable people with
disability to be placed or retained on the Roll of Electors or fo vote?

Question 17. What issues arise in relation to electoral matters that may affect the equal
recognition before the law of people with disability or their ability to exercise legal
capacity? What changes, if any, should be made to Commonwealth laws and legal
frameworks to address these issues?

In considering this issue, preference should be given to those methods that are endorsed by
people with disability. It shouid not be assumed that one method is better than another. For

3 See Queensland Law Reform Commission in its Review of Queensfand’s Guardianship Laws, ReportNo 87 {2010y ch 7.
4 The submission can be found here: http:/fapilch.org.auw/_dbase uplPTO%20submission%20Nov%202009.pdf , pages 11-15
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instance, one commentator who is visual_iy'-impaire_d has noted that telephone voting is more
accessible than using the internet for most blind :;:_»ez.‘_sons.5

Consideration might be given to updating the provisions dealing with postal voting to enable
electronic postal voting by, for example, people who are blind or vision impaired. Such
persons might be physically able to attend a polling booth on the day but may not be able to
cast a secret vote in the same way as others. _

Electronic or telephone voting would assist not :oniy people who are blind or vision impaired,
but also people with a reading disability and people who live in remote areas.

However, special regard should be given to the security of casting votes in this or any other
electronic form to avoid the risk of tampering or other fraud.

4. Question 20 - Jury service

Question 20. What changés, .if any,. should be -ma&e 1o Commonwealth laws and legal
frameworks to ensure that people with disability are not automatically or inappropriately
excluded from serving on a jury or being eligible for jury service?

Consideration should be given to the recommendations made in the Queensland Law Reform
Commission’s Review of Jury Selection, Report No 68 (201 1).6 See, in particular, Chapter 8 of
that Report which made the following recommendations (among others) in relation to the Jury
Act 1995 (Qid):’

8-8 Section 4{3){(1) of the Jury Act 1995 (Qid) should be amended to remove the
ineligibility of persons with a physical disability.

8-9 Provision should be made for prospective jurors to inform the Sheriff of any
physical disabilities and special needs that they have as part of the Questionnaire
issued with the Notice to Prospective Juror, and for the Sheriff, after receiving such
information, to make such further inquiries as are necessary to give consideration to
the facilities that are required and can be made available to accommodate the person’s
disability.

8-10 The Jury Act 1995 (Qid) should be amended to provide that, if it appears to the
Sheriff, after consideration of the facilities that are required and can be made available
to accommodate a person’s physical disability, that a prospective juror is unable to
discharge the duties of a juror effectively, the Sheriff may excuse the person from
further attendance.

8-11 The Jury Act 1995 (Qld) should be amended to provide that, if it appears to a
judge, after consideration of the facilities that are required and can be made available
to accommodate a person’s physical disabifity, that a prospective juror or juror is
unable to discharge the dufies of a juror effectively, the judge may excuse or discharge
the person from further attendance.

8 See McCallum, Participating in political and public life, A challenge for we persons with sensory disabilities (2011) 36 (2)
Aiternative Law Jnl 80.

Report available at: www.girc.gid. gov.aufreporis/r68. pdf
7 Queensiand Law Reform Commission, Review of Jury Selection, Reporl No 68 (2011) 233-4, Rec 8-8 to 8-13.
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8-12 The Jury Act 1995 (Qld) should be amended lo provide that a person who is
excused from service by the Sheriff on the basis of physical disability may apply to the
judge for a different decision.

8-13 The branch of the Department of Justice and Aftorney-General that has
responsibility for the administration of the Queensland courts (being the branch located
within the Brisbane Supreme Court and District Court complex) should consult with
peak advocacy organisations for people with physical disabilities on the types of
accommaodations and assistive technologies that may need to be made or provided by
the courts to assist people with disabilities to perform jury service.

Altention is drawn to the Commission’s -sfatement at [8.126] in relation to Recommendation 8-
10, that “filhese excusal provisions are not intended to provide a means for the Sheriff to
exclude people from jury service without making reasonable efforts to enable them to serve.”

Exclusion from jury service should not be automatic, and consideration should be required to
be given to the provision of reascnable accommodations to enable people with disabilities to
perform jury service. This requirement should be explicit. This would accord with Article 5(3) of
the United Nations Convention on the Rights of Persons with Disabilities.

To this end, consideration might also be given to the establishment of a '‘one stop shop’ within
(federal) courts for people with disability who are planning to attend the court, either as a
party, witness, juror or other participant or member of the public — with a dedicated disability
liaison {o field enquiries about and coordinate access, and to work with other court staff in
providing reasonable accommodations for people with disability to access the courts.

Consideration should alse be given to any changes in the legislation that might be needed to
enable sign language interpreters to be present in the jury room. In particular, it is observed
that it has been suggested that concerns about the presence of a “13" person” in the jury
room could be overcome by requiring interpreters to take an appropriate oath or affirmation.®

It should also be noted that improving the accessibility of jury service to people with disability
also necessitates good practices in trial presentation and jury instructions. This will benefit all
jurors and participants in trials, not just these with a disability.

5. Access to justice, evidence and federal offences

Question 23. What issues arise in relation to access to justice that may affect the equal
recognition before the law of people with disability and their ability to exercise legal
capacity? What changes, if any, should be made to Commonwealth laws and legal
frameworks relating to access to justice to address these issues?

Question 24. What issues arise in relation to evidence law that may affect the equal
recognition before the law of people with disability and their ability to exercise legal

capacity? What changes, if any, should be made to Commonwealth laws and legal

frameworks relating to evidence to address these issues?

Question 25. What issues arise in relation to the law on federal offences that may affect
the equal recognition before the law of people with disability and their ability to exercise
legal capacity? What changes, if any, should be made to Commonwealth laws and legal
frameworks relating to federal offences to address these issues?

8 See New South Wales Law Reform Commission, Blind or Deaf Jurors, Report 114 (2008) 58, cited in Queensland Law Reform
Commission, Review of Jury Selection, Report No 68 (2011) [8.89] n 1044,
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The Society notes three publications relatir’ag to these matters from a Queensland perspective,
namely:

e Toombs, D. (2012) Disability & the Queensiand Criminal Justice System. Pyrmont,
NSW: Thompson Reuters.

e Mason, C., Robb, W. (2010) Preparing Pathways lo Justice: Intervening early for
vulnerable people with impaired capacify. A report for Queensland Advocacy
inccn‘pm'ateu::l.“3

e French, P. (2007) Disabled Justice: the barriers to justice for persons with disability in
Gueensland. Queensiand Advocacy incorporated. 10

These publications offer detailed examination of some of the issues and practical
considerations for legal practitioners who deai with people with disability in criminal justice.

We raise a number of issues which may be relevant to the context of Question 23. Firstly, in
relation to children with disability:

¢ There is inadequate resourcmg and fundmg for mental health and disability assistance.
In particular, there are inadequate assessments available for all children in the criminal
justice system. Research suggests that a large number of young people in detention
suffer from a disability however there is no systematic assessment undertaken,

e A child with disability in the care of Child Safety Services in Queensland is not able to
gain access to a specialised disability support worker until they are an adult.

e Children with disability subject to orders in the criminal justice system receive no
specialised support. Children are only able to receive the support Child Safety can
provide.

e Parents are occasionally advised that, where disability services cannot provide an
adequate level of support, they should involve Child Safety to obtain better funding.
We note this has been the subject of comment in the Final Report of Queensiand’s
Child Protection Commission of Inguiry. "

e There are often issues arising from reports, where capacity is found to be a concern. it
is difficult to appoint an advocate in circumstances where the report determines there
to be issues of capacity.

e Young people who are not Australian citizens are often unable to obtain appropriate
services to address their disability. Whilst this is the case for all non-citizens, children
and young people do not generally determine their country; this decision is undertaken
by their parents/guardians.

QAvailame at: hitpfwww.gal.org.aufimages/stories/docs/2010/QAL Pathways Repord August 20190.pdf

10A\faiiable at: hitp/rwww.gai.org. awimages/stories/docs/1987-2007/dos_199.0df
" Report found at: hitp:/Mww childprotectioninauiry.qld.aov.au/__datafassels/pdf file/0017/202625/QCPCI-FINAL-REPORT-web-
version.pdf , the issue of relinquishment of children with a disability discussed at pages 111-112

Queensland Law Society | Office of the President Page 6 of 10



Equality, Capacity and Disability in Commonwealth Laws

Capacity to instruct a solicitor

We note in particular the conundrum of what is a solicitor to do in the grey area, when the
issue of impaired capacity was not "alive” to the solicitor initially, although it becomes manifest
during the progression of the client/lawyer relationship. In particular, a recommendation as
contained in the enclosed article, 'Representing clients with diminished capacity’ at page 58
based on the American Bar Association's mode! professional rules 1.14 could provide greater
clarity for practitioners along with professional certainty of being able to act to protect client's
interests. '

The case of Goddard Eiliott (a firm) v Fritsch {2012} VSC 87 also sels out the considerations when there
is a potential issue with a party’sfclient's capacity, and what the lawyer’s role is. '

Rv AAM; ex parte A-G (QId) [2010] QCA 305

An issue which is particularly concerning in the Queensland context are the comments made
by the Queensiand Supreme Court in the case of Rv AAM; ex parte A-G (Qld) [2010] QCA
308: ' o

It seems unsafisfactory that the laws of this State make no provision for the
determination of the guestion of fitness to plead to summary offences. It is well
documented that mental iflness is a common and growing problem amongst those
charged with criminal offences. The Magistrates Court has aftempted to meet this
problem through its Special Circumstances Court Diversion Program which apparently
presently operates only in the Brisbane area. This program assists cafegories of
vulnerable people including those with impaired decision-making capacity because of
mental iflness, intellectual disability, cognitive impairment, or brain and neurological
disorders. This commendable initiative, which allows for suitable compassionate
supervisory and supportive bail and sentencing orders to be made in appropriate
cases, may well be effective in assisting these vulnerable people. But it does not and
cannot provide a satisfactory legal solution where people charged with summary
offences under the criminal justice system are unfit to plead to those charges. The
legislature may wish to consider whether law reform is needed to correct this hiatus in
the existing criminal justice system. [references omitted]

The Society echoes these concerns and considers that law reform in this area is vital,
particularly with regard to the treatment of summary offences which involve mental health
issues. Despite clearly being raised in this case in 2010, Queensland is yet to see legisiative
reform. We also note that the Special Circumstances Court Diversion program no longer
exists in Queensland. To some extent, the Queensland Courts Referral program deals with
similar issues."

12 Article by Andrew Taylor, Law Society Journal, February 2010,

13 " .
Found at: http:/'www austlii.edu.au/cqi-
hinfsincdisp/au/casesivic/VSC/2012/87 Atmi?stem=0&synonvms=0&aquery=Goddard+E lliot, para 545-570.

14 ) ) .
Further information can be found here: hitp:/fwww.courts gld.gov.au/courts/courts-inngvation-pragrams/queenstand-couris-
referral
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The Society advocates for better treatment of p'eépie suffering from mental health issues and
impaired decision-making capacity in the criminal justice system (particularly in relation to
summary offences). Specifically what is required is:

e The implementation of processes and programs to identify mental health issues and
impaired decision-making capacity in people accused of criminal offences at an early
stage, including court diversion programs aimed at addressing the underlying causes
of a person’s offending behaviour. '

e Assistance for the accused and their family through court processes.

e Assistance for the accused and their family to access existing mental health services
and treatment facilities in order to reduce rates of recidivism.

e Awareness raising of:
o mental health issues in the com_rhunity.; and

o the various proceéses within_ the criminal justice system to deal appropriately
with people suffering from mental illness.

Forensic orders

The Society notes that forensic disability orders in Queensland are governed by the Forensic
Disabifity Act 2011. This legislation was enacted to establish a forensic disability service
model to provide for involuntary detention, care and protection of persons with intellectual
disabilities. The legislation was based on a report entited “Challenging Behaviour and
Disability: A Targeted Response” (the Carter Report).”® The Carter Report ‘examined a
targeted service and legislative response for adults with an intellectual or cognitive disability
who present with challenging behaviour of such a nature, intensity or frequency to put
themselves or others at risk.”'®

The Society specifically notes the purpose of the legislation stated in section 3 of the Forensic
Disabifity Act 2011 -

The purpose of this Act is fo provide for the involuntary detention, and the care and
support and protection, of forensic disabifity clients, while at the same time —

(a) Safeguarding their rights and freedoms; and

(b) Balancing their rights and freedoms with the rights and freedoms of other people,
and

(c) Promoting their individual development and enhancing their opportunities for
quality of life; and
(d) Maximising their opportunities for reintegration into the community.
The Society considers that generally this has been a progressive step in the advancement of

protections for individuals under forensic orders. However, we note the fact that the Forensic
Disability Service is purpose built and away from the mainstream community which may

15 J. Cartler QC, 2006, “Challenging Behaviour and Disabilly. A Target Response” found at
hitp:Hwww . courts.gld gov. au/courts/courts-innovation-programs/queensiand-couris-referral

6 Explanatory Notes, Forensic Disability Bill 2011
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hinder the opportunities for reintegration, a noted purpose under s3(d) of the Forensic
Disability Act.

Separate facilities

Due to the vulnerability of individuals under forensic orders, we consider it is inappropriate to
allow them contact with the general prison population. There is also a strong need for services
to be within close proximity to the patient's home region to ensure patients are kept near their
support network. We note that in Queensland, this facility is located in Brisbane at Wacol and
rehabilitation services are needed by forensic patients to assist them towards living in the
community.

Restrictive practices

The Society believes that it is important that all appropriate persons readily have access to
information, notice of decisions, and an opportunity to request review with regard to seclusion
and mechanical restraint practices. We are supportive of the reduction of the use of restrictive
practices. We consider that a-guardian should be appointed for restrictive practice matters.
This guardian should be consulted on the approval, review and use of restrictive practices by
disability service providers.

In this regard, we consider that it is important to keep a restrictive practice register in order to
accurately record and monitor the use of these practices.

The use of mechanical and/or chemical restraints should require:

e The consent of the adult or their legal guardian or the Queensland Civil and
Administrative Tribunal;
The approval of the Director;
A report to be provided to the Director on the use of the restrictive practice; and
The recording of the use of the restrictive practice on an accessible register.

We support the use of Positive Behaviour Support Plans (PBSP) to deal with the application of
restrictive practices. As recommended in the Carter Report”’, the adult with disability, his or
her parent or guardian, and appropriate specialists should also have the opportunity to
participate in the development of the PBSP. We consider that notifications should be made to
relevant perSons, such as concerned adult or his or her guardian as this is essential fo
adequately protect the rights of these persons. These comments also apply to both forensic
orders in relation to people with mental illness and forensic orders in relation to people with
intellectual disability.

Amendments to the Disability Services Act 2006 (Qld) and the Guardianship and
Administration Act 2000 (Qld) regarding restrictive practices have been introduced in the
Queensiand Parliament. The Society supports the amendments with particular reference to
requiring the service provider to provide a statement regarding the use of restrictive practices.

Alifed persons

The Forensic Disability Act 2011 allows for allied persons to help the client to represent the
client's views, wishes and interests relating to the client’s assessment, detention, care and

7 tbict
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support and protection.”? The Society agrees with the concept of an allied person being
appointed to assist the person who is held’ under-a forensic order. An allied person has the
right to all documents considered by’ the: Trtbunat at the: Tribunal hearings. The allied person
has the right to attend Tribunal hearings to: represent the client's view, wishes and interests,
and yet they do not have the right to see the documente considered by the Tribunal. Even
though the person under the forensic order has a rlght to-see these documents, they are often
not given a copy, or have limited tlme or means to pass iton to their allied person. Although
we support the role of an allied person, we consuder fhat it shouid be strengthened to address
the issues we have highlighted. -

Thank you for the opportunity to provide comments on these issues. Please contact-our
Senior Policy Solicitor, Ms Binny De Saram on (07) 3842 5885 or b.desaram@gls.com.au;
Policy Solicitor, Ms Louise Pennisi on (07) 3842 5872 or |pennisi@als.com.ay; or Policy
Solicitor, MsRaylene D'Cruz on (07) 3842 5884 or r.deruz@dls.com.au for further inquiries.

Enc: Article, Representing clients with diminished capacity

'8 Lorensic Disability Act 2011 s24
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# CLIENT CAPACITY

Clarification of soli

citor's
authori ty would help

Determining an
appropriate course of
action when a client’s

capacity 1s in question
is fundamental to

the protection of the
human rights of some
the most vulnerable
members of the
community.

Andrew Taylor is salicitor/
coordinator with the Speciakist
Howmreless Outreach Clinics el
Legal Aid NSH,

56 Law SOCIETY JOURNAL

L APAGETY 18 A COMPLEX 1SSUE
“ and requdres careful consid-
eration and halancing when
maling decisions about how
to proceed, There is risk
thal a person’s vight to make
their own {Eem&mm will be interfered with
inappropriately o1 excessively. Thereis a
countervailing danger that failure to take
action to protect a client might leave them
exposad to physical or financial barm or
abuse. In addition, any course of aclion
that inferferes with & person’s decision-
making autonomy, whether {or good orill,
risks damaging the relationship between
sohcitor and client, Tt is imporiant that
solicifors assisting these chients have the
tools necessary to enable them do the
job and are not discouraged from assist-
ing the most vulnerable of clicnts by the
ethical and legal framework in which they
must operafe.

Legat Aid NSW and the Homeless Per-
sons Legal Service' collaborate in operat-
ing a number of homeless outreach clinics
which are designed (o provide assistance
to people who are homeless or at rigk of
homelessness. Many of the clients attend-
ing the homeless clinics have & menfal il
ness, intellectual disability or other copni-
tive disability, which is likely to be a factor
conlributing to ongoing homelessness
or the hlelthood that they will hecome
hemeless.

Legal Aid has recently been involved in
a number of cases i which clients bave
sought assistance, but have lacked capac-
ity o give adequale instructions. In some
of these cases our clients were at risk of
suffering serious financial harm, inclyd
ing homelessness,  action was uot taken
to protect their interests,

In one case Mr P came fo Legal Aid for
assistance, having been urged by a }Ls(lg(:
of the Supreme Court fo do so, Mr P i
from a non-Faglish speaking §mckg1mmd
and has no family or friends in Australia,
He is the defendant in Supreme Court

proceedings which, i the plaintiff sue-
ceads, could leave him homeless.

As proceedings progressed, i became
increasingly apparent that Mr P had a
wenfal ifness and was unable to make the
decisions necessary to progress his case.
While he could not make decisions in rela-
tion fo the case, My P was quite capable
of otherwise managing his affairs. He was
not being assisted by any services and did
not wand fo seek assistance from commu-
nity workers, After some months of frying
to assist Mr P, inchuding attempting with-
oul success (o find someone willing o acl
as fufor, the case had reached an impasse.
Fhe solicitor had to decide to cither cease
acting or to nuke an application 1o have
a substifute decisionqmaker appointed,
Ceasing 1o act would have lell the client
vilnerable in legal proceedings which
could potentislly result in his becoming
homeless. After giving the matter careful
consideration, the solicitor commenced
proceedings in the Supreme Cowt seek-
iy ko hawve the NSW Trustee and Guard-
fan appointed to make decisions for (e
purposes of the litization only.

The matter went before Justice Palmer
who was salisfied that Mr I* was unable
by reason of his mental illness to make
decisions {or himsell in relation to the
litigation and made the orders as sought,
Noting that it was unusual for the solicitor
agsisling a client to make an application of
this matare, Justice Palmer nonetheless
made it clear that in fhe crownstances,
this was a appropriste course of action.

Tis case study Hlusirates that capac-
ity 18 not a static concept, Capacity may
be deciston-specific and can also be tune
specific. A person may, for example,
have capacity lo manage their day-lo-day
affairs, such as shopping aud paying the
bills, vet be unable to manage more conr
plex and stressful situations, such as legal
proceedings. Capacity can also fucluale
from time fo fime. For example, 1 person
may have an epigsodic menfat illness that
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By ANDREW TAYLOR

affecis their ability to make decisions
hile they are unwell, yet regain capacily
when they recover, or receive approprisie
dlical ireatmnent.
- Recendly, some uselul information has
been published providing practical guid-
ance on how to delermine whether a
person has capacity to make their own
decisions. These resources include: the
Capacily Toolkit from the Attorney Gen-
eral's Department and When a Client’s
Capacity 15 in Doubt from the Law Society
of NSW? These capacity guides provide
Anformation abowt the nature of capacity,
how capacity can be assessed, what can
be done to enhance a person’s capacity to
nake decisions and substitute docision-
naking,
- While this information is unquestion-
bly helpful, there remain some signifi-
anl deficiencies in our ability as solici-
o014 {0 agsist some of the most vulnerable
nemhers of the community. This in my
iew is likely to leave some people at risk
£ physical or financial harm or abuse.
Ine probiem is a lack of chwity in rela-
ot 1o a solicitor’s ethical position when a
lient lacks capacity.

onflicting ethical position

An example of the conflicling ethical
osifion that solicitors may find them.
selves in was identified in R » P [2001]
NSWCA 473, As with the case study
above, this case involved an application
by a solicitor io have his client declared
Incapable of managing her affairs, 5o that
A financial mmager could be appoinled
for the purposes of ligation, Like the
thove example, the court aceepted that
theve was no-one else available to make
he application, Referring to the previous
tuthority of MeD? the court observed
hat: “MeD did not purport (o Iimpose any
bsolule rule against solicitors bringing
such action and I do nol think this court
hould suggest that there is an absolate
ule against such action being brought.
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B CLIENT CAPACTTY

The bringing of such actions is extremely
undesirable because it involves the solick
tor in conflict hefween the duty to do what
the solicitor considers best for the client
and the duty o act it accordance with
the client’s instructions; and hecause of
a possible conflict hebween the solicitor’s
duty to the chient and the solicitor's inter-
est in confinuing to act in the preceed-
ings in question and to receive fees for
this. Of course, where as in this case the
order sought is for the appeintment of the
Trotective Cotnmissioner to be receiver
and manager of the client’s estate and to
have control of the court proceedings, the
Protective Comimissioner may, if this is
considered to be in the client's interests,
then dismiss the solicitor and either give
effect o the clienl’s wishes in the waiter
or engage other solicitors ,.*

R » P twolved an application in the
Supreme Courl to appoini a substilufe
decision-maker. However, a solicilor may
find themselves in an ethically conflicted
position well before it gels lo this stage.
What, for example, should a solicitor do
when it first becomes apparent {hat their
chent’s capacity is in doubl? Should they
cease acling or do they have an ethical obli-
gation to continue? If a soficitor confinues
to act, by what authority are they deing
s0? What action cay they take o protect
the interests of the client? To what exlent,
if any, are solicitors able to veveal client
conficential information to third parties in

bers, health professionals or communily
workers, Without our client's expross
authority, any. disclésure to a thied parly
would on the face of it place us in condlict
with our duty of confidentialily as set ont
in therule 2.1 of the Revised Professional
Conduct.and Practice Rules 1695 (Sofici-
tors Rules), The case of R ¢ P sels out d
qualification to rule 2.1 in the form of an
implied consent permitting alawyer to acl
in.a manner necessa'y 1o properdy cany
out the-ferms of the retainer. The scopeof
this implied consentis not clear. Howcever,
according to Riley It permits, where neces-
sary, the disclosure of confidential infor-
mation sufficient to conable an applicatien
to be snade to have the client declared
incapable of managing their affairs.®

Proposed-unendment fo the rales

An mnendment to the Solicitors Rules
could provide some much-needed guid-
ance add clarify a solicitor's authority 10
act, enabling the more elfective provision
of legal services o clienis with dindn-
ished capacity.

An example of a rale designed for this
purpose can be found in the American Bar
Associalion (ABAY Model Rules for Pro-
fessional Conduct:.

“Rule 1.14 Clients with

diminished capacify

“ta) When a client’s capacity fo make
adequately considered decisions in con-
nection with a representation is dimin-

order to protect the elients interests? What
is the position If there are 1o family, friends
or compmunily workers willing or able o
assist? What about situations that do not fall
within the terts of the retainer? For exam-
ple, where a client is about to be awarded
a large sum of money and there is serious
doubt about their capacity to manage the
money or concern about the risk of finan-
cial abuge from others? Faced with these
cthical dilermnmas and the conunents made
by the courtin K v P, a solicitor may simply
decide o cease acling or ignore the prob-
lem. This may get the solicitor off the frook
in some respecls, but for a chient about
to Tose their iome or their compensation
payout, this could be a very unsatisfactory
solution {o the cthical dilerama.

Gridance I relation to these ethical
dilermmas is limited and in my view offers
Jitthe cennfort, One of the difficultics faced
by solicitors dealing with them is that in
order to assist a client with diminished
capacily, it may be desirable to enlist the
aid of thivd partics, such as family men-
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ished, whether Decause of minoily,
mental impaivment or for some other
reason, the Tawyer shall, as fTar ag reason-
ably possible, maintain a normal client-
tawyer relationship with the client.

“(b) When ihe lawyer reasonably
believes that the client has diminisbed
capacily, is at risk of substantial physi-
cal, financial or other harm unless aclion
is taken and cannot adequately act in the
client’s own interest, the lowyer nsay take
reasonahly necessary profective aclion,
including consulting with individuals or
entilics that have the ability to take aclion
to protect the client and, in appropriate
cases, secking the appointment of a guard-
jan ad Htem, conservator or guardian,

‘(o) Information relating o the rep
resentation of a client with diminished
capacily is protected by rule 167 When
talding protective aclion pursuant to para-
graph (b), the lawyer is impliedly author-
ized nader rule 160 to reveal informa-
tion about the client, bul only to the extent
reasonably necessary to protect the cli

ent's interests,”

1n addition to providing guidance, such
an amendment would be consistent with
another purpese of the Solicitors Rules,
which is to demonstrafe the profession’s
commitment to integrity and public serv-
ice® 1t would aiso be consistenl with a
soficitor's duty to the court to ensure the
proper and efficient administration of jus-
fice,? making i less likely that solicitors
would simply cease acting in lhe face of
fhe ethical complexify and the risk of a
complaint being made to the Law Soclety,

The socially isolated client
The guidance provided in resources

such as the Allorncy Generals Depart-
ment and Law Sociely capacily guides
to some exient assames that there is
someone i lthe cominunity, either a
{family member, flend or compumily
waorker, who can be relied upon fo assist
the person whose capacity is in ques
tion. B may be the case that there is such
a person avalable and willing to assist a
person with diminished capacity through
informat support, or fo act as tuter™ or
next friend or 1o make an application to
have someone appointed a5 a snbstitule
decisionanaker

In owr experience at the Legal Ald
ouireach clinics, a considerable mnmber
of homeless and disadvanlaged people,
espectally those with a mental Hliness, arc
exiremely socially isolated and are not
conpected o communily services; nor
do they wish to be. In some cases there
is no one available who is willing or able
o assis(, and even In cases where there
ig someone able to assist, this may not be
in the client’s interests. A particular family

February 2010




member or friend, while willing to assist,
may nol be appropriate due fo a conflict
of inlerest, or because fhey are frying to
take advantage of the client.

The adoption of the ABA rule would
provide guidance and encourage solici-
tors to explore a variely of options prior to
mialdng an applicafion lo have a substitute
decision-maker appolted. In the event
that it were necessary {or the solicitor to
make such an application, the rule makes
it clear that such action is permissible and
ethically responsible. This, i my view,
i an appropriate response and, notwilh
standing the apparently  discouraging
comments of the court in R o P, is consist:

ent with legal avthorify. In addition, the
adoption of the ABA rule would provide
a pathway through the ethical contlict the
court was concerned aboutin R v P

The ABA commenlary on taking pro-
tective action includes the following: "I
# lawyer reasonably believes that a client
ig ai risle of substaniial physical, finan
cial or other harm uniess action is taken,
and that a normal clienblawyer relation
ship capiwot be mainiained as provided
in paragraph (2) because the dient lacks
sufficient capacily 1o communicate or (o
make adequately considered decisions in
connection with the representation, then
paragraph (b) permits the lawyer to take
profective measires deemed necessary.

Such measures could include: consuif-
ing with family members, using o recon-
sideration period o permif clarificaiion
or improvement of circumstances, using
voluntary  surrogate  decision-making
tools such as durable powers of atforney
or consulting with support groups, profes-
sional services, aduli-protective agencics
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or-other idividuals or entities that have
the ability 1o proteet the client, In taking
any profective action, the lawyer should
be guided hy such factors as the wishes
and values of {he client to the extent
knows, the. client’s best interests and the
goals of fruding into the client's dect
sion tnaking audonomy to the least exten
feasible, maximising client capacities and
respecting the client’s family and social
connections,”

The soliciter/elient reltionship

The solicitor/client relationship is one
of confidence or trust and the duly of
confidentiality is central (o fostering this

The solicitor/chent velationship may be
damaged by such a disclosure. However,
it is important o keep this in perspec-
five. A solicitor/client relationship may
he damaged for any number of reasons,
including the client not liking the advice
they are being given, or simply because
they got the bifl. When considering the
duty of confidentiality, # is useful fo bear
in mind anether ralionale for the duly of
confideniiality, which is to foster public
frust i the profession and the adiminis-
wration of justice. Surely disclosare in a
fimited way, in good faith and i order to
protect the hest inferests of a vulnerable
person s in the finest fraditions of the

refationship.”? There is an understaudable
concern Hial takitg proteclive action that
is contrary fo a clienl’s instructions and
which may involve disclosing confidential
information to a thivd party could damage
the golicitor/clicnt relationship,
Ixceptions lo the duty of confidentinlity
aheady exist, As mentioned above, discle-
swre ig permitted in cerlain cascs whore
it i3 necessacy to properly carry oul the
terims of the retainer in order to safeguad
the client's Interests.® In addition, rule
2.1.2 of the Solickors Rules allows discle-
sure of confidential information where
such discloswre is permitted or compelied
by law. An example i 5.29 of the Childres
and Young Persons (Care and Protection)
Aot 1998, which allows disclosure ol
confidential information fo the Director
General of the Depactiment of Conununity
Services where there is a child or young
person at risk of harin.
INDNOTES
1. Fhe Homeless Persons logal Service is an inj-
tialive of the Public Interest Advocacy Cenlre and
the Public Interest Law Clearing Heuse,
2. the Capacity Toalkit Gowwlmolink ssw gov.au/
divarsityservices), a comprehensive resource with
idormation on decision-making capacily, was pub-
fished by the Diversily Services Unil of the NSW
Attorney Geuneral's Department in 2008, Jenna
MacNab, a lawyer and senlor policy adviser in
the Diversily Sepvices Unit, wrote an aclicle el
Hed “Agsessing decision-making capacity: A prac
ticat gurde for Jawyers” Tor he Tune 2008 edilion of
the Law Sociely fewrna! Gemolawsociely com.ny/
sowrnaf). In Macch 2008 the Law Society of NSW
publisted Witen ¢ Client's Capacity is in Doubl. A
Practical Guide for Sofivitors, which is infended to
be read in conjunction with the Law Socicty Clianf
Capacity Guidelines: Cioil and Family Law Mat
ters (2003}, The Law Society also produced Grade
lines for Selicitors Preparving an Enduring Poser of
Adfornay in 2003, with useful guidance on assess
ing capacity. 'The Law Sociely paides are available

profession and would enhance the public
{rustin the profession and the administra-
fion of justice?

Conclusion

People without the capacity to make
decisions in their own best inieresls are
arguably the most in need of the assist-
ance and protection afforded by the legal
profession. The ethical dilenunas faced by
solicitors iy this situation can seem over-
whelming and discovraging. We are often
reminded thal we have a rvapidly aging
popuation and that lraditional social net-
works have to some extent broken down,
Tiis likely therefore that solicitovs will he
increasingly faced with these issues s the
coming years, An amendement {o the rules
desigaed to provide gukdance to solicitors
in this dif ficalt area would enable the pro-
fession to provide a betler service to those
mostin need. [
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