








e The prohibition and associated penalties contained in proposed s 588GAC will be
significant reforms whose influences of behaviours will need to be observed over a period of
time. As to possible accompanying measures around an expressed disqualification power,
we believe an understanding of interactions with potentially relevant existing statutory
measures need to be developed in parallel, including scope within s 598 (Orders against
persons concerned with a corporation) for subsection 4 to be expanded from the current
aspects of compensation and disgorgement to include disqualification. Further, in relation to
the matters raised in paragraph 11.42 concerning current disqualification measures which,
though powerful, are narrowly applied to directors, thus excluding advisors who are the
perpetrators of illegal phoenixing. Here we suggest it is worth examining the possibility of
greater utilisation of the s 9 definitions of shadow and de facto director as a basis for
expanding the reach of the existing disqualification provisions to include pre-insolvency
advisers.

e The threshold between pre-insolvency advice giving rise to a creditor-defeating disposition
and the provision of valid restructure or business rescue advice to companies facing
financial and operating challenges may, on its face, seem clear cut. The matters dealt with
in paragraphs 11.40 through 11.42 run, in our view, the risk of conflating wider aspects of
insolvency practice with the narrow evil of illegal phoenixing. What falls within the ambit of
legitimate advice in the ‘twilight’ period between financial and operating stress and actual
corporate collapse, and how in turn its provision should be regulated, might become
apparent from the foreshadowed review (s 588HA) of the s 588GA insolvent trading safe
harbour. The Commission will no doubt be apprised of the outcomes of this review. The
Major Accounting Bodies encourage the wider constituency of interest in effective
development and application of corporate insolvency law to be engaged in the review
process where possible.
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