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Copyright in the digital economy. Australian Law Reform Commission (ALRC) discussion paper 
The International Federation of Reproduction Rights Organisations (IFRRO) thanks you for the opportunity to submit comments on the Australian Law Reform Commission’s (ALRC) Discussion Paper “Copyright in the Digital Economy”. IFRRO is the main international network of collective management organisations - the Reproduction Rights Organisations (RROs) - and creators’ and publishers’ associations in the text and image spheres, representing 141 members in nearly 80 countries worldwide. These organisations represent millions of authors and publishers worldwide. Our members in Australia are Copyright Agency, Copyright Agency|Viscopy and AMCOS. 
We support submissions made by our Australian members. In addition, we hereby submit comments on selected sections of the ALRC discussion paper of particular relevance to the IFRRO membership.
General

Framing Principles for Reform

IFRRO supports the five main principles set out in the discussion paper. The creative industries and the copyright-based sectors are fundamental to the digital economy a well as pivotal in sustaining national culture and cultural identity. In this vein, we appreciate that the ALRC discussion paper acknowledges these important contributions from the copyright sector through emphasising the need to “[acknowledge and respect] the right of authors, artists and other creators”, and implementing the Australian Government’s cultural policy of “[increasing] the social and economic dividend from the arts, culture and the creative industries”. We agree with what is stated in the discussion paper, that “Orderly management of copyright is essential to promote the continued production of original copyright works”. 

A key issue is how those acknowledgements and policies are followed up in the discussion paper’s proposal for a law reform. IFRRO submits that further examination of certain issues and some modifications of the proposals are required, in particular with respect to the assessment of the concept of fair use in relation to the Australian legal tradition and framework, and certain forms of secondary uses of copyright works in education. Also, we do not necessarily think that the discussion paper’s statement in 2.3.1, that “[objection to free use exceptions] approach assumes that the content creator is inevitably de-incentivised by not being paid”, is the correct interpretation of that approach. Indeed, we are convinced of the contrary: Creators being paid for the use of their works represents an incentive and a stimulator to create new works.    

Policy Context of the Inquiry

IFRRO has no major issues with the policy context established by the ALRC discussion paper. We wish, however, to emphasise the importance of the copyright industries to the Australian economy as revealed by the study carried out by PwC in 2011, which showed a sector contribution of 6.6% to the GDP and 8% to the employment; copyright contributed as much as AUD 93.2 billion to the Australian economy
. From data such as these, the economic importance of the copyright-based industries can readily be appreciated, both to the GDP and to employment. No-one should want to jeopardize the further stimulation of such important contributors to the society. 

We also wish to add a few elements to the discussion paper’s analysis. The PwC study used a methodology developed for the UN body, the World Intellectual Property Organization (WIPO). A total of 39 countries have so far finalised studies on the economic contribution of the copyright-based sectors to economy and employment using that same methodology. The WIPO report summarising the results of those studies documents that the economic contribution of the creative sectors is significant at any stage of development, and is likely to grow as the national economy develops in the knowledge era
. Fuelling the knowledge economy and digital society, copyright therefore becomes fundamental in any strategy to create economic growth. 
The studies also show that “There is a significant and positive relation between the contribution of copyright industries to GDP and the GDP per Capita”; “…a strong and positive relationship between the contribution of copyright industries to GDP and the Global Competitiveness Index.”; “Contribution to copyright industries to GDP exhibits strong and positive relationship with the Index of Economic Freedom” as well as with the freedom from corruption index; and “…a strong positive relationship between copyright industries’ contribution to the economy and innovation
”.
Those are also factors in the policy context which merit to be taken into account when considering “whether existing exceptions [in the Australian copyright law] are appropriate”; and “whether further exceptions should: • recognise fair use of copyright material; • allow transformative, innovative and collaborative use of copyright materials to create and deliver new products and services of public benefit; and • allow appropriate access, use, interaction and production of copyright material online for social, private or domestic purposes” as stated in the ALRC’s remit.
Substantive part
The case of “Fair use” in Australia 
One of the main proposals put forward in the ALRC report is to introduce the concept of fair use in the Australian copyright legislation. This issue therefore warrants special assessment and comments. 

Whereas IFRRO, in principle, has no issue with fair use, we question whether the ALRC proposal is based on a sufficient study of this concept in relation to the Australian context and legal traditions. Countries have various legal traditions and apply different concepts for exceptions and limitations. Section 40(2) of the Australian Copyright Act has been described by Professor Ricketson as a “shining example of compliance with the three-step test”
. Fair use – contrary to the three-step test – is not an internationally recognised legal concept. The “fair use” doctrine arose out of U.S. case law and was codified in the U.S. copyright law in 1976, listing a number of purposes for which reproduction of a work may be considered “fair”. This U.S. doctrine has evolved considerably over the years and, as emphasised also by Martine Courant Rife, it is thanks to the role played by the judiciary and the many lawsuits that have taken place.
 
Australia does not have the same case law background for the introduction of fair use in the Australian legislation and may thus have to depend on U.S. court decisions. Also, a general fair use exception in Australia, even with “illustrative purposes” as suggested by the ALRC discussion paper
, might require additional measures to guarantee freedom of expression since Australia does not have the same constitutional protection of that right as, for instance, the U.S.
 

We are not at all convinced by the discussion paper’s examination of the issue that the introduction of a new concept, as fair use would be, is what best serves the objectives and framing principles as set out in chapter 2 of the discussion paper. There are no persuasive arguments in the discussion paper for Australia to change its current copyright regime. Rather it seems appropriate to build further on its legal traditions, including the concept of fair dealing. 
Third Parties

In examining the exceptions, the ALRC is quoting a recent ruling of the Supreme Court of Canada
 as an example for a flexible approach to fair dealing exceptions. IFRRO questions ALRC’s analysis of this ruling, which only provided guidance on assessing whether the dealing was “fair” or not. The Supreme Court did not state that photocopies made by a teacher for his students should be considered as “fair dealing”, and therefore should not be subject to licensing.
 It also addressed 7% of the copies made for classroom use only. We would therefore submit that this ruling cannot be taken as supporting the broadening of exceptions.
When examining copying undertaken by third parties, it is important to know who is making the copy, and also whether the action of copying will result, or could result, in a commercial gain. A loss of income for rightholders, resulting from a third party copying and obtaining a commercial interest, cannot be considered “fair” and should not be permitted, either under a “fair use”, “fair dealing” or another exception. 

New technologies, such as those stemming from cloud computing, might call into question the suitability and adequacy of the existing legislative framework that protects third party uses. Fair access to text- and image-based works, together with a strong protection of the rights of rightholders, is what creates the conditions for these works to be created, acquired and used. The digital development is an extraordinary opportunity for growth and mutual enrichment – as long as it benefits rightholders and users. 

Statutory Licenses
The ALRC asserts that repeal of the statutory licenses would result in more ‘efficient’ arrangements. However, a potential repeal of the statutory licensing system has to be considered jointly with the other ALRC proposals that affect voluntary licensing. In particular, the ALRC’s proposal of new exceptions allowing more ‘free’ use of content will reduce the scope for licensing solutions, and will have an impact on the value of the services offered. 
Statutory licenses are a way to ensure fair remuneration to all rightholders whose content is used, for instance in educational institutions, and are one practical way for e.g. educational institutions to print and copy works and disseminate them, without having to consider whether they are entitled or not to do so. Income from the secondary market is of major importance to the rightholders. According to a survey made by PwC  in the UK, almost 25% of the authors derived more than 60% of their income from secondary licensing.
 
For publishers, the PwC study revealed that loss of income from secondary uses, resulting, for instance, from the broadening of exceptions and limitations, would impact severely on the publishing houses’ profit, potentially leading to job cuts and reduction of investments in new works and innovation. The incentive to invest in new content development depends on the secondary income, which represents an average of 12% of their earnings, equating to around 19% of their investment in new works
. This represents a significant proportion of the funds publishers in the UK use to invest in content development. 
Access also to forms of secondary uses of copyright works may well be provided through licensing based on exclusive rights. We would, however, oppose any proposal to repeal the current statutory license when it, at the same time, is combined with a proposal to weaken the basis for voluntary licensing schemes based on exclusive rights. If statutory licenses are to be replaced with voluntary ones, the law must create an appropriate basis for this transition to take place. We fail to see that the ALRC proposal respects this and thus also the five framework principles, and in particular the ones on respecting authorship and creating incentives for the creation of new works. 
Fair Dealing

Consistent with what we have said earlier, we do not see any reason why exceptions and limitations to the exclusive rights in the Australian legislation should not be based on fair dealing provisions, and have no objections or comments to the Commission’s proposals 7.3 and 7.4. 
Non-consumptive Use
As to non-consumptive use, we will only comment briefly on text and data mining (TDM). We note and support the ALRC’s proposal that there is no need for an exception for such uses. This approach puts Australia in step with, for instance, the EU and the U.S., where rightholders are responding to the results of a recent report on text mining
, which found that TDM could be facilitated by standard license terms and a one-stop shop for licensing. To this end, to support and complement authors’ and publishers’ direct licensing, IFRRO members are offering solutions, such as the central clearing for permissions for TDM licenses by the Publishers Licensing Society (PLS) in the UK
 and the pilot project on TDM licensing offered by the US RRO Copyright Clearance Center (CCC).
 Often, the licenses to researchers, etc. for non-commercial uses are offered free of charge. 
Private and Domestic Use
This chapter of the Report does not require other comments from IFRRO than support for the submissions made by our Australian members.
Transformative Use and Quotation
We agree with the Commission that there is no need for a separate exception for transformative use and that any such use should be assessed on the basis of the “three-step test”. Also, exceptions for transformative uses should be limited to private individuals and should not be extended to corporations, such as online platforms hosting such material. Use of copyright-protected material for online social, private or domestic purposes would not of itself be a “special case”, and would risk infringing the “three-step test”. 

Licensing models are the preferred alternative to exceptions. The digital economy provides an opportunity for copyright owners to license their material. Several international initiatives aim at creating international copyright hubs and databases,
 such as the Linked Content Coalition (LCC)
, in which IFRRO as well as its Australian member Copyright Agency participate, to facilitate access to copyright material, placing the onus on rightholders to license the material. A well-developed copyright clearance system facilitates related uses, especially in the digital sphere. 
Libraries, Archives and Digitisation
In conformity with what we have said earlier in this submission, we think that library exceptions in the Australian copyright legislation could be based on the existing concept of fair dealings. It is appropriate that the legislation provides an exception or limitation to the exclusive rights to allow certain not-for profit libraries and similar institutions to reproduce, including in digital format, for preservation purposes (ALRC proposals 11-4 and 11-5), and also to complete or replace a destroyed work they already had in their collections. We also applaud the Commission’ proposal 11-6 regarding preservation copying allowed under an exception being made subject to copies not being commercially obtained, and the proposals regarding web harvesting of Australian material.

In respect of the number of copies allowed under the exception, if it is to be unlimited, as suggested by the ALRC, the number of access points needs to be limited; if not, the limitation would lead to the result that permitted copying equals publication. Users should otherwise be able to consult works in the library collection on their premises. The further making available/distribution/providing access to works in the library collection should be subject to licensing arrangements with rightholders or their collectives. In respect of proposal 11-7, on libraries supplying copies for the purposes of research or private study, we support the conditions proposed to be imposed on such supplies. However, it should also be clearly specified that it applies in a way that institutional requests are excluded or, alternatively, that a license is not available.  
We further agree that it is important that cultural heritage be made available to the public and also that the Extended Collective License, as proposed by the ALRC, is a functioning model (among other plausible ones
) to enable this with respect to out-of-commerce and orphan works. We therefore respond positively to the Commission’s question 11-1.

IFRRO is a signatory to the EC facilitated Memorandum of Understanding (MoU) on out-of commerce works that is referred to in 11.52 of the discussion paper, and is also chairing its implementation task force. To this end, stakeholders have provided auxiliary material, tools and a resource pool
, available also on the IFRRO website
. IFRRO is also a member of ARROW, which is mentioned in 11.60 of the discussion paper and supports the statement that this facilitates and reduces substantially costs and other resources involved in identifying rights and rightholder information.
Orphan Works
Although we do not have objections to the proposal of an orphan works exception, we are of the opinion that the preferred solution is through collective licensing. We therefore support strongly the proposal that orphan works, as an alternative, may be also included in such schemes (12.76). 

We also strongly suggest that guidelines for diligent search and that an orphan works registry be established. Examples of such guidelines are found, for instance, in the voluntary stakeholder established guidelines in Europe
 and in the EU Orphan Works Directive. As a part of ARROW, IFRRO would offer to assist in enabling the use of that system by Australian institutions, with the aim of facilitating searches and reducing cost and time involved in performing diligent search for text-based orphan works. 
Moreover, it is important that the legislation clearly provides reappearing rightholders with the right to put and end to the orphan works status of their works. This is not apparent from the ALRC proposal. Reappearing rightholders should also be entitled to a fair compensation, regardless of the commercial or non-commercial use of their works, and the compensation should depend on the type of use.    
(Allow us also to correct at typographical error in 12.33: The organisation (RRO) referred to is Access Copyright, rather than the Canadian Copyright Licensing Agency (CCLA), which, to our knowledge, does not exist).

Educational Use
In conformity with statements in other sections of this submission, we do not find the arguments put forward for the introduction of a fair use exception in the Australian legislation to be convincing (proposal 13-1). Also, as previously stated, we do not find the motives for repealing the current statutory licenses in education persuasive. We reiterate that this does not mean that we, in principle, object to licensing based on exclusive rights. However, the ALRC proposal fails to provide a basis for such a licensing model and requires therefore that the current statutory licensing system be maintained. 

In respect of proposals 13-2 and 13-3, we submit that copying under an exception should only be allowed when the primary and secondary (collective licensing) market do not function properly. A study made by the UK Authors’ Licensing and Collecting Society (ALCS) supports the statements in 13.44 and the last sentences in 13.45 and 13.47, showing that a 10% decline in income from secondary uses for creators would result in 20% less output, whilst a 20% decline would mean a drop of 29% in output, or the equivalent of 2,870 works per year
. The previously referenced PwC study in the UK, which documented the importance to publishers of income from secondary uses, also showed that this income represents a significant proportion of the funds publishers in the UK use to invest in new digital learning resources. Weakening of the income from secondary uses in Australia would, in the long run, also not benefit the user communities, and it is hardly consistent with the framing principles and the declared aim: to stimulate the creative sectors.   
The use of “freely available” material, when appropriate (13.22), is not dependent on whether there is a statutory licensing scheme in place or not. Any licensing mechanism can and does, de facto, accommodate such requirements. Also, the fact that material is available on internet for free (13.25 and 13.29) does not automatically imply that this material can be downloaded, stored, made available on internal networks or included in course packs without a licensing agreement. Normally, such uses require prior rightholder authorisation, generally handled though collective licensing by RROs, where they exist.  
Also, it should be noted that legislation in many countries and economies, which apply the concept of fair dealing, such as the UK, Ireland, Hong Kong, Jamaica, Mauritius, makes copying under an exception subject to a license not being available. U.S. courts have also taken account of that factor. We therefore support the statement in 13.53 that “[…] if a use can be licensed, this will generally weigh against a finding of fair use.” It is therefore confusing when the discussion paper in 13.54 and 13.59 states that, in a revised law, “the availability of a license […] is not determinative.” Quite to the contrary, if the ALRC wishes to uphold the proposal to repeal the statutory license, it should, at the same time, propose that the availability of a license is determinative!     

Government Use
On government use, we support the submissions made by our Australian member organisations without any additional comments from IFRRO.
We thank you for taking IFRRO’s comments into consideration in the further work on the copyright law reform. We will be pleased to provide additional comments, information and explanation, as required. 

Yours sincerely,
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� � HYPERLINK "http://www.copyright.org.au/pdf/PwC-Report-2012.pdf" �http://www.copyright.org.au/pdf/PwC-Report-2012.pdf� 


� � HYPERLINK "http://www.wipo.int/export/sites/www/copyright/en/performance/pdf/economic_contribution_analysis_2012.pdf" �http://www.wipo.int/export/sites/www/copyright/en/performance/pdf/economic_contribution_analysis_2012.pdf� page 2


� � HYPERLINK "http://www.wipo.int/export/sites/www/copyright/en/performance/pdf/economic_contribution_analysis_2012.pdf" �http://www.wipo.int/export/sites/www/copyright/en/performance/pdf/economic_contribution_analysis_2012.pdf�, 


   pages 6-11


� Ricketson, WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment, 2002, p. 6, available at: � HYPERLINK "http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=16805" �http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=16805�. 


� Martine Courant Rife, The fair use doctrine: History, application and implications for (new media) writing teachers (2007) p. 164.


� ALRC Discussion Paper, Proposal 7-1.


� First Amendment to the United States Constitution: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”


� Alberta (Education) v Canadian Copyright Licensing Agency (Access Copyright) (2012) 37 SCC (Canada).


� See: � HYPERLINK "http://www.ifrro.org/content/supreme-court-canada-decision-copying-schools" �http://www.ifrro.org/content/supreme-court-canada-decision-copying-schools� 


� �HYPERLINK "http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf"�http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf�


� �HYPERLINK "http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf"�http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf�


� See: � HYPERLINK "http://www.publishingresearch.net/documents/PRCSmitJAMreport20June2011VersionofRecord.pdf" �http://www.publishingresearch.net/documents/PRCSmitJAMreport20June2011VersionofRecord.pdf�. 


� See the presentation by Sarah Faulder, PLS, on the possible role of RROs in text and data mining, December 2012, � HYPERLINK "http://www.fep-fee.eu/IMG/pdf/sarah_faulder.pdf" �http://www.fep-fee.eu/IMG/pdf/sarah_faulder.pdf�. 


� See: � HYPERLINK "http://www.copyright.com/content/dam/cc3/marketing/documents/pdfs/CCCTextandDataMiningPilot-UserGuide.pdf" �http://www.copyright.com/content/dam/cc3/marketing/documents/pdfs/CCCTextandDataMiningPilot-UserGuide.pdf�. 


� See: Hooper and Lynch, Copyright works: Streamlining copyright licensing for the digital age, July 2012.


� � HYPERLINK "http://www.linkedcontentcoalition.org/" �http://www.linkedcontentcoalition.org/� 


� France passed legislation in 2012 to allow the large scale digitisation and making available of out-of-commerce works published in France before 2001 under a collective licensing scheme based on compulsory collective management, with an opt-out clause. There is a pending legislative proposal in Germany to allow large scale digitisation and making available of out-of-commerce works published in Germany before 1966 under a collective licensing scheme with the RROs, based on a legal presumption, with an opt-out clause  


� � HYPERLINK "http://www.ifrro.org/content/mou-resource-pool" �http://www.ifrro.org/content/mou-resource-pool� 


� � HYPERLINK "http://www.ifrro.org/content/i2010-digital-libraries" �http://www.ifrro.org/content/i2010-digital-libraries� 


�� HYPERLINK "http://www.ifrro.org/upload/documents/i2010%20Appendix%20to%20Joint%20report_sector%20report.pdf" �http://www.ifrro.org/upload/documents/i2010%20Appendix%20to%20Joint%20report_sector%20report.pdf� 


� HYPERLINK "http://www.ifrro.org/upload/documents/i2010%20Sector%20specific%20guidelines%20orphan%20works.pdf" �http://www.ifrro.org/upload/documents/i2010%20Sector%20specific%20guidelines%20orphan%20works.pdf�  





� �HYPERLINK "http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf"�http://www.pwc.co.uk/en_UK/uk/assets/pdf/an-economic-analysis-of-education-exceptions-in-copyright.pdf�, pages 5 and 87 
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