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Response to the Australian Law Reform Commission’s (ALRC) Issues Paper:

Equality, Capacity and Disability in Commonwealth Laws
About MDAA

The Multicultural Disability Advocacy Association aims to promote, protect and secure the rights and interests of all people with disability, and is considered the peak organisation in NSW for people from culturally and linguistically diverse (CALD) / non-English speaking backgrounds (NESB) with disability, their families and carers. MDAA is funded by the NSW and Commonwealth Governments to provide individual and systemic advocacy, advocacy development, industry development and training.  MDAA also receives funding to run capacity building and community development projects.

We welcome the opportunity to provide input into the Inquiry of the Australian Law Reform Commission and to comment on the ALRC’s Issues Paper: Equality, Capacity and Disability in Commonwealth Laws.
Our Submission

Our comments are informed by our individual advocacy and project work with people with disability and people from CALD / NESB with disability, their families and carers.  

As they are of relevance, we have appended earlier work done by MDAA on the issues around capacity, anti-discrimination law and the role of carers relating to people from CALD / NESB with disability.  Although some time has lapsed since such submissions were made, the issues addressed are still the same issues faced by people from CALD / NESB with disability.  This indicates the slow progression of positive change occurring (within State and Commonwealth laws and legal frameworks) to ensure that all people, including people from CALD / NESB with disability have equal recognition as persons before the law.  The following submissions are available here: http://www.mdaaorg.org.au/publications/index.html:

· MDAA’s NCS submission: MDAA’s submission to the Department of Health and Ageing on the National Carer Strategy (dated: December 2010)

· MDAA’s DDA submission: MDAA’s response to the Disability Discrimination and other Human Rights Legislation Amendment Bill 2008 (dated 12/01/2009)

· MDAA’s AGD submission: MDAA's response to the Discussion Paper: Are the rights of people whose capacity is in question being adequately promoted and protected? (dated: 29/06/2006)

Legal capacity

MDAA believes there should be a nationally consistent approach to defining capacity and a consistent way of assessing a person’s ability to exercise their legal capacity.  However, as MDAA’s AGD submission explains, it is important to ensure that any assessment of capacity is carried out in a culturally responsive way and the assessment tools used are cross-culturally valid.  

The two issues to consider:

1. People who are using assessment tools to assess a person’s ability to exercise their legal capacity must be culturally responsive.  Depending on a person’s cultural background, the way decisions are made and the matters taken into account may differ.  Any assessment tools used to assess a person’s ability to exercise their legal capacity must therefore take this into account in the assessment process.  If assessors are not aware of cultural diversity in decision making they may make unwarranted assumptions about the person’s capacity. 

2. Assessment tools that are used to assess a person’s ability to exercise their legal capacity of people from diverse cultural backgrounds must be cross-culturally valid.  Otherwise a person’s capacity will not be assessed in a way that is meaningful to them and the results will not reflect their real capacity accurately or reliably.

Other factors include:

· The differences in ways decisions are made in various cultures: In some cultures decisions are made by individuals, whereas in others, all important decisions may be made by the head of the family, or collectively by the local elders, or in consultation with other significant members of the family or community concerned.  Often, this type of consultation also acts as a form of validation or assurance for the person.  These differences in decision making styles have implications for assessing a person’s capacity.  The person may defer to authority and may not wish to express any view about the decision that needs to be made or give any indication of their capacity to make it, even though they are capable of making it.  An assessor may misinterpret the actions of a person who wants to wait for a family or a community member to be present to make the decision, as a sign of incapacity.

· The assessor’s awareness of the expectations within different communities about people with disability:  This is important to consider when assessing a person’s capacity.  For example, it may be common within a community not to expect people with intellectual disability to learn or to make decisions.  A person with intellectual disability in that community may have the capacity to make decisions but culturally, they may not be seen as capable decision makers.  Assessors need to be aware of the low expectations held by some communities regarding the capacity of people with disability.

· Understanding of concepts, whether legal or other concepts, may differ for people from diverse cultural backgrounds: Many people from a CALD / NESB have very different understandings of what constitutes disability (e.g. disability may be regarded as a medical condition amenable to medical treatment; a gift from God; a punishment for an ancestor’s action; etc) and may have no words to describe concepts that are not known in their culture such as ‘carer’ or ‘respite’ or ‘advocate’.  In assessing a person’s capacity to make a decision it may be necessary to explain concepts that are relevant to the assessment (including why there is doubt about the person’s capacity) and to the decision that has prompted the assessment.

· People from CALD / NESB with disability and their families may not know the consequences of particular decisions made in certain situations: because those decisions may have completely different consequences in their home country.  This does not mean that the person is incapable of making the decision, but it does mean that consequences which many in the Anglo-Australian community would take for granted may have to be explained in detail to people from other cultural backgrounds.  For example, a parent’s decision not to obtain medical advice or treatment for their child may result in a visit from Family and Community Services in Australia (and possible removal of the child) but in another country it may be accepted as common practice to give children traditional medical treatment not prescribed by a medical professional.  

· People from some CALD / NESB communities may defer more readily to people in authority and expect them to make the decisions: e.g. deferring to medical practitioners or other health professionals on decisions about medical treatment.  Some people may not wish to express any opinion on the decision that needs to be made, as a result of this traditional deference.

· Women from CALD / NESB with disability often face additional barriers.  This is because in some instances, gender roles are more highly structured in some CALD / NESB communities, with women more likely to defer to men (e.g. husbands, fathers or brothers) about some important decisions.  This may also affect any assessment of the person’s capacity to make ‘their own’ decisions. 

· Similarly, children and young adults may always be expected to defer to adults in some communities, and may hesitate to express any opinion or decision about something that affects their life.

· Assessment tools and procedures should not assume that a person is literate in their own language:  Some people are, and some are not.  In MDAA’s view, literacy is not relevant to capacity in any event.   

· A person’s capacity to speak, read or write English is also not relevant to assessing their capacity to make decisions as a person with disability: This may just be indication of the need to provide an accredited interpreter to be present and who is well briefed about the nature and purpose of the assessment.

The role of interpreters is crucial for people from a CALD / NESB with disability.  Assessors need to be aware that interpreters may carry the same cultural attitudes towards disability as other members of their community.  There are ways to minimise the risk of negative attitudes affecting the quality of interpreting in these circumstances.  If family members or an advocate are present during the assessment they can provide feedback on the quality of interpreting. 

MDAA Individual Advocates have had experiences in situations where interpreters have not interpreted what was being said, but instead have given their own opinion.  In addition, is it important to know that there are not always equivalent words of the same meaning, i.e. vocabulary is different or, due to cultural reasons, i.e. sometimes what is being asked to be interpreted whilst not rude in the English language, is seen as being rude in the particular language to be translated.  If the assessor or any other individual involved in the process has any doubt about the quality of interpreting provided, another assessment should be scheduled, using a different interpreter.  

With Australia's ratification of the United Nations Convention on the Rights of Persons with Disability (UNCRPD), in July of 2008, and the positive move towards person-centred supports and individualised budgets, it is important that laws and legal frameworks within the Commonwealth jurisdiction reflect such an important shift, by ensuring all people with disability are treated with respect and given all practicable support to exercise their right to make decisions.
Case study:

A consumer from a CALD / NESB with disability was hospitalised and placed on a financial management order as a result of stress experienced by her being a defendant in a family dispute over an inheritance matter involving the estate of the consumer’s late mother.  

Even after the consumer was well enough and released from hospital, she was not given the opportunity to review the court papers.

During the course of the proceedings the Trustee provided the consumer with only one day’s notice to attend a negotiation hearing in Sydney.  The consumer resided in Newcastle.  The notice period was inadequate given the circumstances.

The consumer felt that she was not consulted about the court process and that her opinions were not taken into consideration by the Trustee or the court.  This was despite of her being released from hospital and seemingly being capable of making decisions.  This highlights the frustration experienced by people with disability due to the lack of consideration shown to them within the legal frameworks.

Role of family members, carers and others

As mentioned in the previous section, there needs to be an understanding of the different ways in which decisions are made within various cultures.  The involvement of family members, carers and other supporting persons will vary depending on each individual.  Therefore, as MDAA’s NCS submission states, MDAA believes that individuals should have the right to involve family and community members in making decisions, if they choose to do so. 

Commonwealth anti-discrimination law and the Disability Discrimination Act 1992 (Cth)

In order for people with disability, specifically those from CALD / NESB to have equal recognition before the law, information and support to such legislation should be accessible to all.  MDAA’s DDA submission further explains this.

Through consultation with people from CALD / NESB with disability, their families and carers, MDAA is aware that the following barriers exist when accessing anti-discrimination law such as the DDA:

· limited knowledge and expertise in accessing information and/or services  

· limited awareness of the scope of anti-discrimination legislation

· service providers lack the skills to effectively target/reach the CALD / NESB population

· limited availability of information in community languages and culturally sensitive education campaigns

· language used in laws/legislation, legal frameworks and policies is not in plain English and is not provided in a culturally appropriate manner e.g. no translated material is available

· a complex complaints process which requires knowledge of the English language, legal and bureaucratic systems

· fear that complaints will trigger acts of reprisal, (often compounded by pre-migration experiences and fear of governments, limited support networks and cultural perspectives regarding making complaints)

· concerns regarding costs associated with making complaints, particularly as people from CALD / NESB with disability rank lower on the socioeconomic scale than their Anglo-Australian counterparts

MDAA believes that a targeted communication strategy is required to reach people from CALD / NESB with disability in order to increase awareness of all legislation, including policies stemming from law, that affect the lives of people with disability.

Exemption of the Migration Act (1958)

Despite its official commitment to the UNCRPD, Australia maintains discriminatory policies and practices by continuing to exempt decisions made under the Migration Act (1958).from the coverage of the DDA.  This contravenes Article 4(A), which requires State parties “to adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the … Convention”.

Article 4(b) of the convention obliges States “to take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities”.  Article 5 of the UNCRPD, which addresses equality and non-discrimination and Article 30 which recognises the rights of people with disability to liberty of movement and nationality, are also contravened by this exemption.

Discriminatory and inconsistent application of the health assessment requirements in looking at the eligibility of a person under the Migration Act (1958) focuses on unwarranted assumptions about the potential economic costs of supporting a migrant or refugee with disability in the Australian community. 

MDAA calls for reform in DDA by removing the exemption of the Migration Act (1958).  This would not only provide consistency in application of anti-discrimination legislation, but also reflect the principles of a socially inclusive society.

MDAA strongly urges the ALRC to consider making a recommendation to look into measures which can ensure that the DDA is accessible to people of all cultural backgrounds and produces equitable outcomes for marginalised population groups, including people from CALD / NESB with disability. 

Competition and consumer law

Issues that arise in this area for people with disability, specifically those from CALD / NESB with disability have stemmed from a number of barriers, including:

· language barriers

· process not being made clear to people from CALD / NESB with disability

· non use of interpreters when the need arises

· lack of translated materials and Easy / Plain English Guides containing a Glossary section explaining terminology used in forms, contracts, etc.

· lack of cultural and disability awareness of service providers

Providing accessible information, appropriate support and well trained service providers who are culturally responsive, are strategies that will improve a person’s experience when accessing goods and services. 

Case study:

A consumer missed paying their strata fees over a period of time due to hospitalisation. A late fee was applied to each missed strata payment.  The matter was unable to be settled and as a result court proceedings were instituted.

The consumer was not able to afford legal representation.  This resulted in the consumer being substantially disadvantaged.  She was not eligible for Legal Aid due to her ownership of the apartment.

All correspondence and questions asked of her by the body corporate went through their lawyer.  Due to language barriers, the consumer was unable to communicate her answers or even understand questions.  Unfortunately, the decision of the court went against the consumer and the consumer was asked to pay legal costs.  This resulted in the consumer being financially ruined.

A person’s right to access legal frameworks is diminished if in the first instance information and support is inaccessible and people are not able to fight on an equal playing field. 

Citizenship rights, public service and board participation

Lack of accessible information on the process that enables full participation for people to exercise their right and responsibility to vote, has been a major issue for people from CALD / NESB with disability.  MDAA has been advocating for equity in access to the electoral system for many years.  There are minimal strategies in place that specifically and effectively target people with disability, including people from CALD / NESB with disability.  Some issues when accessing Australia’s electoral system include:

· differing views/attitudes and experiences of an electoral process which leads to uncertainty about the process

· fear that is related to the right and responsibility of voting (e.g. concerns regarding privacy and confidentiality or fear of any perceived repercussions i.e. being “in trouble” if the person votes/does not vote for a certain political party)

· non existence of appropriate accessible information

· confusion with regards to the make-up of the Australian government

To ensure Australia’s democracy remains strong, MDAA recommends that accessible resources and support throughout the electoral process be developed.   This will increase awareness and encourage equal participation for people with disability and people from CALD / NESB with disability to exercise their right and responsibility to vote.  

MDAA would also like to raise the issue of the use of inappropriate language on the Australian Electoral Commission (AEC) website/forms.  An example of this is the term used when referring to a person with cognitive capacity issues, i.e. “person is of unsound mind”.  In this instance, the language used is outdated and should be changed to reflect current terminology that is respectful to all people.

Social security, financial services and superannuation

Issues around Centrelink have been prominent amongst MDAA’s consumers.  This is due to the lack of accessible information and appropriate support available specifically for people from CALD / NESB with disability to navigate their way through the “system”.

Another issue that is worth noting is the importance of protecting consumers‘ privacy and confidentiality when sharing information between service providers.

Case study:

When supporting a consumer at Centrelink, staff at Centrelink requested the MDAA Individual Advocate to sign an authority form. MDAA provides short-medium term advocacy (i.e. MDAA works with consumers, one issue at a time), therefore, the Individual Advocate explained this was not appropriate.  Centrelink accepted a copy of MDAA’s Authority Form.  Advocacy assistance could then be provided to assisting with navigating applications to various Centrelink payments/services for a person from CALD / NESB with disability.  MDAA recommends that Centrelink create an authority form for specific purposes/issues for advocates to use.

Another contemporary issue experienced by an MDAA consumer is related to how people with disability on WorkCover (due to an injury at work) can be financially disadvantaged.   While on WorkCover a person is unable to access the Pharmaceutical Benefits Scheme (PBS) and because the person is not receiving wages, they cannot afford to pay for their pharmaceutical costs arising from their disability.  This can lead to significant financial disadvantage to a person, due to being unable to access the Health Care Card and travel concessions.  It is recommended that an interim/partial access to Centrelink benefits relating to health care and travel concessions be provided, so that people with disability on WorkCover are not disadvantaged.

Particular disability communities 

Women

(MDAA has worked with women with disability through the NSW Network of Women with Disability)

Research and evidence demonstrates that women with disability are one of the most marginalised and disadvantaged groups in Australia, in many aspects, such as income and equal access to employment, education, housing and health care.  With so many societal barriers that women with disability face, just to defend their basic human rights, having opportunities to live the life that everyone should have the chance to live, is greatly compromised. 

People living in rural, remote and regional areas
(MDAA has worked with people with disability living in rural, regional and remote areas through the Rural Disability Network)

People with disability living in rural, remote and regional areas face many barriers when accessing basic essential supports and services.  One major example is a lack of health services.  This is further exacerbated by the lack of affordable and accessible transport options for people with disability.

It is therefore essential that all Commonwealth laws and legal frameworks take into account the disadvantages faced by all people with disability, regardless of cultural background, gender and place of residence, and to ensure that measures are put in place to address and avoid these disadvantages.

PAGE  
11

