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Australian Law Reform Commission
GPO Box 3708
Sydney NSW 1215

Phone: +61 2 8238 6363
class-actions@alrc.gov.au

Dear SirfMadam

RE: AUSTRALIANSUPER SUBMISSION TO THE INQUIRY INTO CLASS ACTION
PROCEEDINGS AND THIRD-PARTY LITIGATION FUNDERS

AustralianSuper welcomes the opportunity to make a submission to the above
Inquiry.

About AustralianSuper

AustralianSuper is Australia’s largest single superannuation fund and is run only to
benefit members. We don’t pay commissions to anyone to recommend us, nor do we
pay dividends to shareholders. The fund has over 2.2 million members and manages
over $130 billion of members’ assets. Our sole focus is to provide the best possible
retirement outcomes for members.

Key Points

This submission highlights the following risks and emerging issues for institutional
investors participating in class actions which we have identified via AustralianSuper’s
potential participation in shareholder class actions over a number of years:

i) Spurious actions including the attendant risk that these may cause overly
risk averse governance standards in companies over time and the cost for
institutions to assess such claims.

i) High costs to participate and the lack of alternative participation options.

iii) Insufficient information available to assess the action at sign-up date.

iv) Entrance of new third-party litigation funders into the Australian market and
the difficulty of undertaking sufficient due diligence of these funders.

V) Proliferation of multiple, near-identical competing actions.

As a result, we express support for Proposal 3-1, Proposal 5-3, Proposal 6-1 and
Proposal 7-1 which we believe will go some way to addressing the issues outlined
above.

We express our disagreement, however, with Proposal 1-1 to review Australia’s
continuous disclosure obligations and misleading and deceptive conduct laws as a
response to issues which we believed have primarily emerged as a result of the
evolution of Australia’s shareholder class action system itself, rather than the
continuous disclosure regime.
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