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Recommendation 2.2    Prevalence study

I welcome the recommendation of a prevalence study and add the caution that the greatest benefit of collecting data is not only to improve responses to elder abuse but to better inform planning for the prevention of elder abuse. 

I agree that the data is presently completely absent in relation to financial abuse and patchy in relation to physical and sexual abuse.  Of recent times the only data available has concerned family violence towards women.  Even so, and despite all the data collected in regard to family violence, the responses such as the CRAF
 in Victoria are  modelled on ( or skewed in favour of )   younger women with children and  intimate partner violence. 

The actual determinants of violence towards older men and women in families are not really known and the Iived experience of violence as experienced by older people is not widely shared. 
What is missing is not just data but any analyses of the determinants.
For example, there appears to be no collation of data concerning the risks of injury or death to older people caring for adult children with a mental illness. Empirical evidence is that older parents become carers of last resort to their adult children with mental illness and can become overconfident in their ability to manage behaviour and may overlook signs that are a risk to their own safety. Lives could be saved by an examination of determinants of death of older people caring for adult children with mental illness. 
A useful study could be conducted by the Australian Institute of Criminology who could analyse court files and forensic psychiatric records as well as statistics, to marshal the determinants. 

Recommendation  3.1 Increased investigative powers to Professional Guardians
I welcome the recommendation of increased powers of investigation. I note that currently in Victoria the request for an investigation comes from VCAT.  The OPA in Victoria currently has legislative “own motion” powers to investigate, but interprets this power as exercisable only upon receiving such a request from VCAT. So in either case an application must be made by a person to VCAT and VCAT must be persuaded to order an investigation. Valuable time can be lost using this way.  Furthermore, powers to break and search are not always ordered.  

Where investigative powers are granted, the conferral of power must be accompanied by resources to employ staff experienced in investigation. Consideration should be given to resourcing a specialist unit of Police, rather than additional Guardians. 

I would welcome additional powers for example to demand that documents be furnished but I would stop short of recommending that power should be granted to demand that a person appear for questioning. 
I recommend that third party whistle blowers that report elder abuse to investigators should be protected, not just from complaints about breach of privacy but they should also be protected in the workplace from retaliation in employment.

Criminal Justice Responses  - Chapter 4   Lack of Recommendation 
I am disappointed to find that ALRC declined to make recommendations in respect of harmonisation of laws in relation to neglect of older persons.  It is simply callous to say that the criminal law recognises the offence of criminal negligence casing death. The purpose of the creation of a law prohibiting negligence is to prevent elder abuse that falls short of death. 

ALRC while acknowledging that laws vary on a state by state basis has incorrectly summarised the law. Currently only the Criminal Code states have such laws. Victoria and NSW are not code states. 

Negligence and the offence of Manslaughter by criminal negligence

Unlike the code states, Victoria does not have a law that imposes an obligation to provide necessaries.  Nonetheless it is still occasionally asserted in academic circles
 that the common law imposes a duty of care which arises in circumstances where a person has voluntarily taken on obligations of care. This assertion relies upon the application of the New South Wales  case of  R v Tak Tak 
 .  

With respect to the learned authors, this is to misunderstand the difference between civil negligence and criminal negligence. 

The law in Victoria has its origins (or at least was early on enunciated) in the sad case of R V Clarke and Wilson (1959) VR 645. A child victim of an assault which caused her death was Iiving with two adults who were not her parents but who took responsibility for her care. The child had multiple injuries and the prosecution could not determine which was the fatal blow. Each defendant blamed the other and claimed to be the onlooker. 
It was clear that the prosecution could not obtain a murder conviction because of lack of causation linked to one assailant and lack of evidence of them acting in concert.  Instead both were charged and punished for criminal negligence. It was observed at the time that all that was required of both defendants was that they should have summoned an ambulance. 

This principle was affirmed recently in the case of Reid v the Queen ( 2010) VSCA 234  in a case of alleged assault causing family violence causing a fatal injury which could not be proven beyond reasonable doubt, where the Court said:

When will the duty of care arise? For the purpose of this case there are two circumstances where at law a duty arises. The first is ... where a person by his deliberate wrongful act places another in peril or in danger, he has a duty to take reasonable steps to remove that danger or peril. So that is the first one. The second one which arises, or potentially arises in this case is...where persons Iive together as domestic partners and one of them is rendered helpless through illness or injury the other has a duty [to] take reasonable steps to provide the helpless person with proper attention....And it is not just any breach of the duty which is sufficient here, because we are dealing with criminal negligence. A breach of a duty of care is not sufficient. What is required is such a great falling short of the standard that a reasonable person would have exercised, that is the standard that the duty of care required, and involved such a high risk of causing death or really serious injury, that it deserves to be criminally punished.

So the current state of the criminal law regarding criminal negligence fails older people in two ways. 
Firstly it appears to be an avenue of last resort taken up by the prosecution when it is considered that it is unlikely that an offence of positive intention can be proven. Secondly, the standard of care is set at a very low standard as the requirement only to summon an ambulance. 

For this reason I support the recommendation of Rodney Lewis that an Offence of “failing to provide necessaries of life” in certain prescribed circumstances should be adopted.

Banks    Recommendation 7 
I agree with the submission of the ABA that banks can play an important role in recognising potential financial abuse. However, I cannot accept the ABA submission that a voluntary Code gives “Individuals and small business customers important rights”. By definition, a voluntary code can provide no enforceable rights. 

I welcome recommendation 7-2 concerning change to witnessing requirements in relation to instruments that authorise another person to operate or access and older person’s bank account. 
However, I recommend that this oversight should continue beyond the initial witnessing. It is possible that authority to operate or access accounts can initially be given in good faith but that unauthorised transactions can be made thereafter. Banks should scrutinise the use of these instruments and question large transactions or any purchases that seem to be out of character with usual spending patterns. I understand that the technology exists already to do this. 

In addition to training staff in relation to the Code,   banks must also address their other policies.
Loan criteria are often another source of elder financial abuse. When an older person wishes to renovate their home, they must often approach a bank for a loan. Older people find it difficult to borrow money for legitimate purposes as they do not meet the banks’ affordability criteria. They generally retire from work and don’t have sufficient income to support a loan. 
While it is possible for Banks to request a guarantee, in practical terms, since the case of Amadio
 it has become commonplace for banks to insist that all borrowers become joint borrowers. The banks insistence usually results in the transfer of property from the older person to the co-borrower, usually the adult child. 

This has a range of consequences. Here are three:

1. Once assets are partly owned in the name of other people the assets are exposed to third party rights such as bankruptcy and family court proceedings which may diminish the value of the property. 
2. Transfers also affect the older person’s entitlement to income support and to aged care support as these transfers are treated as gifts, and deemed as assets.

3. Joint proprietorship results in the acquisition of the entire property by the surviving co-borrower on death of the older person, which might not have been the older person’s intention. 
 Another banking practice that causes grief particularly for older married women results from the  common practice of having a single account in the husband’s name into which two pensions are deposited.  
The law regarding joint ownership of personal property in bank deposits is complicated and banks treat the entire sum of cash in such accounts as the legal property of the person with the account title or designation. 
In other words, beneficial interests as a result of contribution are not taken into account by banks  (while this approach presents no problem for Centrelink).  This traditional interpretation has resulted in older women being subjected to neglect combined with financial abuse, being denied access to their savings and thus denied access to services by means of their husbands controlling the purse strings.

A simple acknowledgement by the banks that contribution from different sources into one back account results in joint ownership would be of assistance. 
Family agreements    Recommendation 8 – 1 
I welcome the conferral of powers on state administrative tribunals to determine disputes arising from family agreements. 

While in Victoria VCAT  currently has power in regard to co-owners, this recommendation would be a substantial expansion of jurisdiction as it would  include persons who for a variety of reasons no longer had a registrable interest in real estate, and might also include purchasers for value with out notice.

I am disappointed that ALRC did not acknowledge that some state based land registration authorities are not able to register equitable interests.  
I recommend that in some states an expansion of the definition of “caveatable Interest”   to include real property that is no longer held but lost due to the operation of a family agreement might afford some level of protection.  

(See also below  - recommendation 10 Social security in relation to adoption of standard form family agreements which can be made compliant with Centrelink rules.)
Chapter 10 Social security

In addition to recommending the training of Centrelink staff to recognise potential elder abuse, I recommend that ALRC should recommend the adoption of standard form family agreements, for example to build a granny flat, which could be promoted in the same way that standard form special disability trusts have been promoted, and that is by the adoption and recommendation by the Commonwealth Department of human services. 
Currently the use of the recommended special disability trust form provides some exemption from the assets test applied by Centrelink. In the same way, a standard form granny flat agreement could provide some certainty for older persons in relation to the asset gifting rules applied by Centrelink. 

Aged Care   Recommendations 11 

I welcome the expansion of reportable offences under the compulsory reporting scheme and the expansion of the compulsory reporting obligation to the provision of home based care.  We are moving into an era where older persons comprise a larger section of the community and so it follows that a proportion of those will be vulnerable to abuse. At the same time government aged care policy is committed to the promotion of consumer directed care provided to those people in their own homes. 

In those circumstances older people may be unaware of their rights or unable to assert their rights. We must take steps now to ensure that they will be safe in their own homes. 

However, I am disappointed that ALRC did not make recommendations that the Aged Care Act (1997) and Principles should be amended to make the Quality of Care principles and the Charter of Residents Rights and Responsibilities contractually enforceable by residents for the reason set out below.  
I am also disappointed that ALRC did not make recommendation that the AHRC be given own motion powers (and resources) to investigate third party reports of alleged infringements of human rights occurring in residential care. 
Amendments to both of these Acts are within the purview of the Commonwealth.

The responsibility for safeguarding vulnerable older persons lies with state and territory governments but aged care policy direction has been taken up enthusiastically by the Commonwealth and service delivery controlled by means of tied grants. The Commonwealth does not have the constitutional power to effect comprehensive elder abuse prevention and response framework other than by funding a scheme which would administer by the states and delivered by a network of agencies and bodies.
 At a state level there is no single body charged with the responsibility to investigate elder abuse claims and only police have the investigative authority.

The Aged Care Act 1997 provides for an accreditation based quality assurance system necessary for funding of service providers.  Under this model the avenues of accountability are the:

1. Aged Care Quality agency;

2. Aged Care complaints line;

3. Mandatory reporting;

4. Aged Care commissioner’s  office; and

5. National aged care advocacy program.

The effectiveness of the first three of these is discussed below.

The Aged Care quality standards

The standards contained in the quality of care principles have failed to be incorporated in the standard of care component of the general law of negligence as they are not viewed as ascribing rights to any other person. The author Rodney Lewis 
 considered the case of   Rosenthal v The Sir Moses Montefiore Jewish home (no. 2) SC NSW 31 August 1995 (unreported) in which His Honour Mr Justice Young said “a standard is not a law that creates a legal duty or creates a right. It merely sets out minimum requirements for a body to retain its licence or to retain Commonwealth funding.” His honour also made the observation that “it is abundantly clear then, whatever else the law may provide by way of relief to claimants…. It is of little assistance to complain about a breach of standards.”

On this model complaints serve as an opportunity to improve quality of care and not to uphold individual rights. 

Mandatory reporting under the Act

When abuse occurs in a residential setting, the commonwealth legislation refers investigation to state agencies.  s. 63 (1AA) Aged Care Act 1997 obliges residential care providers to report to both the department and the state police “alleged or suspected unlawful sexual contact, unreasonable use of force or assault …constituting a criminal offence under the law of the state.”

The obvious restrictions are that there must be a physical or sexual assault of a standard that qualifies it as an offence under state law. The obligation lies on the provider to report and so must decide whether the conduct amounts to a criminal offence. 

This restrictive approach means that neglect or failure of care that falls short of assault will not be reported.  There is no obligation to report a theft of an older person’s property or an abuse of their human rights under this provision. The reluctance of police to investigate and the difficulties for them of obtaining evidence is referred to below. 

The Charter of Resident Rights and Responsibilities  

In a similar way the Charter of residents rights and responsibilities, enacted as a schedule to the Aged Care Act User Rights Principles 2014 asserts that the rights of residents  to  have access to advocates and other avenues of redress.

It is trite to observe that we do not currently have a Commonwealth bill of rights. Under the Aged Care Act 1997 the Charter of residents’ rights and responsibilities is set out in a schedule 1 of the User Rights principles (2014) pursuant to s. 23.25 of the Principles.  The charter clearly provides that a resident has rights to be absent from the residence for a period of time as well as range of other rights.  The issue is what is the legal status of these charter rights?  Who can enforce them?

Both the charter and the complaints scheme are interpreted as simply conditions of accreditation for service providers.  Accordingly the adverse consequence to the service provider of a breach is only the possibility of receiving a Notice of required action.  The charter has been described as being unenforceable and does not provide for remedies to the resident for breach.

In other words, the Charter of rights as it currently stands exists as a contractual obligation between the commonwealth and the service providers it regulates. However, it does not provide enforceable rights to older residents, despite the fact of it being writ large in every facility. 
This had led to the criticism that “The Charter of Resident rights and responsibilities informed the standards against which an aged care service is accredited; they are rarely raised in accreditation reviews.”
  
The Australian Human Rights Commission has recommended
 adopting the human rights developed by the Committee on Economic, Social and Cultural Rights in General Comment no. 14. This comment observed that “The right of everyone to the enjoyment of the highest attainable standard of physical and mental health (the right to health) which includes four components: availability, accessibility, acceptability and quality.
  

This includes services delivered by medical and nursing and other workers on evidence based practice delivered by skilled workers in a safe environment.  Accessibility necessarily includes the right to seek, receive and impart information. 

It has been noted that the interests of advocates and service providers whose expertise is in social work or gerontology are frequently aligned with the interest of older persons, particularly when it comes to the provision of services or benefits. However, when it comes to negative rights (that is the right to privacy) “the interests of older adults and 
service providers are likely to diverge.”

It is respectfully submitted that the resident’s right to information and to an advocate should be accorded due status by making service providers (and others) accountable to a supervisory jurisdiction.
Aged Care   Restraints      Recommendation 11-7

I welcome the recommendation 11 -7 which should apply to both physical and chemical restraint applications. However, I am disappointed that ALRC did not further address this issue by making recommendations about the classification and structure of payments for care which tend to perpetuate the problem.

 Recent high profile cases of behaviour modification of youth in detention centres seems to have alarmed the public whereas the use of chemical restraint on older people has been long-standing and largely unreported. 

Empirical evidence suggests that the medical profession has long been complicit with the medication approach to behaviour management. There is wide spread over reliance on prescription of anti-anxiety tablets and anti-psychotic medication for older people who simply express a desire to return home or who exhibit symptoms of situational depression, finding themselves in circumstances where they are confined in a place where they don’t want to be and can’t leave. This is one of the most distressing aspects of trying to support people in aged care. 

In addition to chemical restraint, other restraint devices are used such as secure ( locked)  areas, and sensitized mats placed next to the bed so that when a resident  gets out of bed and stands on the mat an alarm goes off causes staff to put the resident back into their bed. That resident is thus restricted to their bed. 
Part of the problem is that the funding structure for aged care incorporates classification of aged care residents with particular behavioural problems or needs as being entitled to be funded support at a higher rate.  So the aged care provider is actually rewarded by classifying an older person as having a range of behavioural difficulties. 
In this context, a person who persistently expresses a wish to return home is often described as a “wanderer” and, kept in a secure ward and denied their right of freedom of movement. 
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