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Dear Ms. Wynn,
Re:
ALRC Discussion Paper 83, 2016: Elder Abuse – submission #1 (excluding Proposal 5-4)
This Institute has previously made submissions to the Victorian Parliament Law Reform Committee, Victorian Law Reform Commission, and New South Wales Law Reform Commission in relation to some matters referred to in the above Discussion Paper, and would like to make the submission appearing below.

In the event you are unfamiliar with our Institute, briefly:

(a) The Institute is a company limited by guarantee, incorporated in 1966.  Members are primarily located in Victoria at present, although we have some representation in the other States.  There is also the Institute of Legal Executives (Australia) Limited, incorporated in 1994 in anticipation of a time when additional members of the Victoria Institute are located outside Victoria, and to preserve the status and integrity of the Institutes of Legal Executives and members across Australia.

(b) Fellows
 of the Institute of Legal Executives (Victoria) are authorised, pursuant to the Evidence (Miscellaneous Provisions) Act 1958 (Vic), to witness Statutory Declarations and take Affidavits in Victoria
, which in turn means that a Fellow is an authorised witness in Victoria in respect to Enduring Powers of Attorney and Supportive Appointments pursuant to the Powers of Attorney Act 2014 (Vic) and an authorised witness in respect to Enduring Powers of Attorney (Medical Treatment) pursuant to the Medical Treatment Act 1988 (Vic)
.
(c) Your attention is also drawn to Commonwealth legislation such as the High Court of Australia Rules 2004, Federal Circuit Court of Australia Act 1999, and Family Court Act 1975 which provide that an Affidavit for use in a (respective) proceeding in those Courts may be sworn or affirmed in Australia (in our case, currently within Victoria) before a person who is authorised to administer oaths or affirmations for the purposes of the Supreme Court of a State or Territory
.
(d) There is also an Institute of Legal Executives in Western Australia, although we understand this is not substantially active at present.  There are additionally active sister Institutes of Legal Executives in New Zealand (NZILE), the United Kingdom
 (CILEx), and Ireland (IILEX).
Our submission is as follows.  We do apologise for not using your online submission form; however, the collaboration of the Institute Council is more effectively engaged by implementing this format.
Please note that we have used the term ‘Donor’ to describe the person granting the power or authority, to better distinguish that person from a Principal of a law practice also referred to.

2. National Plan

Proposal 2–1 A National Plan to address elder abuse should be developed.

We agree – a National Plan to guide reform and action, and provide consistency of application across Australian jurisdictions would be of great benefit.

Proposal 2–2 A national prevalence study of elder abuse should be commissioned.
We agree that a national prevalence study should be commissioned, as this would further the development of a National Plan.  In a climate where many in the community argue that benefits and services to those in need are being reduced, and may question the source of funding for this project, we strongly agree that the excellent work already carried out by those referred to in the Discussion Paper should be utilised and ‘built upon’.
3. Powers of Investigation

Proposal 3–1 State and territory public advocates or public guardians should be given the power to investigate elder abuse where they have a reasonable cause to suspect that an older person:

(a) has care and support needs;

(b) is, or is at risk of, being abused or neglected; and

(c) is unable to protect themselves from the abuse or neglect, or the risk of it because of care and support needs.

Public advocates or public guardians should be able to exercise this power on receipt of a complaint or referral or on their own motion.

We agree, as great reliance can be placed on the extensive work already being carried out by Public Advocates (at least insofar as Victoria is concerned, being the Office of the Public Advocate with which we are most familiar).  We strongly agree with the suggestion that “harmonising the powers of investigation of state and territory public advocates and guardians” will greatly improve and assist in closing investigation ‘gaps’.
However, we again query funding, and staffing, issues.  As we understand it, Public Advocate Offices can often be working ‘at capacity’, and consideration needs to be given to existing resources not being ‘stretched’ beyond that capacity.
Appropriate, and intensive, training will also need to be provided in order to enable the ‘assessor’ to gauge whether an older person is at risk.  In some circumstances, it may be extremely difficult to reach a view as to whether an older person is at risk, in which case immediate action may be required; or whether an older person is not at risk but disagrees with measures implemented for their self-protection (e.g. always providing a companion during shopping, lest the older person be preyed upon by unscrupulous traders), or seeks to ‘manipulate’ a desired outcome.
It should not be forgotten or omitted from this review that, notwithstanding this review’s focus upon older persons being most improperly exploited by others, in fact older persons can themselves place their own ‘interpretation’ upon circumstances in order to achieve a desired result, and not because they are being exploited in any manner.  We emphasise this because specific, and potentially expensive, training will be required if the aims of this proposal are to be achieved.
Proposal 3–2 Public advocates or public guardians should be guided by the following principles:

(a) older people experiencing abuse or neglect have the right to refuse support, assistance or protection;

(b) the need to protect someone from abuse or neglect must be balanced with respect for the person’s right to make their own decisions about their care; and

(c) the will, preferences and rights of the older person must be respected.

We agree, and particularly with the matters referred to in paragraphs 3.38-3.40.  Even in the event of an older person lacking decision-making capacity, an objective assessment could still be made of their will and preferences v. their need for protection, by properly trained persons. 
Proposal 3–3 Public advocates or public guardians should have the power to require that a person, other than the older person:

(a) furnish information;

(b) produce documents; or

(c) participate in an interview

relating to an investigation of the abuse or neglect of an older person.

We agree in principle, provided that consideration is given to the fact that the ‘person’, whilst not providing the best care or support, may in fact be providing the best care or support which they personally are capable of providing; although this comment may correlate with Proposal 3-4, and also paragraph 4.40.
Proposal 3–4 In responding to the suspected abuse or neglect of an older person, public advocates or public guardians may:

(a) refer the older person or the perpetrator to available health care, social, legal, accommodation or other services;

(b) assist the older person or perpetrator in obtaining those services;

(c) prepare, in consultation with the older person, a support and assistance plan that specifies any services needed by the older person; or

(d) decide to take no further action.
We agree, and with the suggestion that this be on the basis of a “consent based ‘support and assist’” model.

Proposal 3–5 Any person who reports elder abuse to the public advocate or public guardian in good faith and based on a reasonable suspicion should not, as a consequence of their report, be:

(a) liable, civilly, criminally or under an administrative process;

(b) found to have departed from standards of professional conduct;

(c) dismissed or threatened in the course of their employment; or

(d) discriminated against with respect to employment or membership in a profession or trade union.
We agree – this accords with Recommendation 54 of the August 2010 Final Report of the Victorian Parliament Law Reform Committee concerning its Inquiry into Powers of Attorney to which this Institute contributed (“2010 VLRC Report”).  
However, we also note, in relation to the comments in paragraph 3.47 (and 12.5) and regarding concern with breaching confidentiality and privacy laws, that an instance of elder abuse might also come to the attention of a law practice in addition to those persons mentioned.  In the case of a Legal Practitioner (or person working with a Legal Practitioner) we note that the Professional Rules in various jurisdictions may need to be re-visited to meet this application, in relation to any inconsistency with other laws, to avoid the situation where a Legal Practitioner (or person working with them for whom they are responsible) in good faith and on a reasonable suspicion wishes to report elder abuse but must weigh this up against potential professional sanctions.  For example, the Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015
 currently provide (emphasis added):
“9   Confidentiality
9.1  A solicitor must not disclose any information which is confidential to a client and acquired by the solicitor during the client’s engagement to any person who is not:

9.1.1  a solicitor who is a partner, principal, director, or employee of the solicitor’s law practice, or

9.1.2  a barrister or an employee of, or person otherwise engaged by, the solicitor’s law practice or by an associated entity for the purposes of delivering or administering legal services in relation to the client,

EXCEPT as permitted in Rule 9.2.

9.2  A solicitor may disclose information which is confidential to a client if:

9.2.1  the client expressly or impliedly authorises disclosure,

9.2.2  the solicitor is permitted or is compelled by law to disclose,

9.2.3  the solicitor discloses the information in a confidential setting, for the sole purpose of obtaining advice in connection with the solicitor’s legal or ethical obligations,

9.2.4  the solicitor discloses the information for the sole purpose of avoiding the probable commission of a serious criminal offence,

9.2.5  the solicitor discloses the information for the purpose of preventing imminent serious physical harm to the client or to another person, or

9.2.6  the information is disclosed to the insurer of the solicitor, law practice or associated entity.”

4. Criminal Justice Responses

We agree with the ALRC’s view that “creating new criminal offences in circumstances where the type of conduct prescribed is already captured by other offences is unnecessary and risks duplicating existing offences”; although we would support the creation of provisions in other States and Territories similar to those currently existing in Victoria and Queensland in respect to abuse under Powers of Attorney, as referred to in paragraphs 4.16-4.17, and further to Proposal 5-5.  
We also agree, as referred to in paragraph 4.46, that appropriate and accessible referral pathways need to be available (to police as well as to other agencies).  However, we again query the funding model, given that there are also other community issues which require urgent attention, such as homelessness which affect all levels of the community.
5. Enduring Powers of Attorney and Enduring Guardianship

Proposal 5–1 A national online register of enduring documents, and court and tribunal orders for the appointment of guardians and financial administrators, should be established.

We agree.  This accords with Recommendations 66 and 67 of the 2010 VLRC Report
, noting also that Powers of Attorney were required to be registered in Victoria approximately 30-35 years ago (via the Office of Births, Deaths and Marriages), and in our collective memory the registration fees were an affordable amount.  Registration must be affordable, otherwise many members of the community may well be deterred from making an enduring document which requires registration.
We agree with the suggestions in paragraphs 5.44-5.47 that the establishment of a register would not of itself necessarily assist in detecting fraud or abuse, but from a practical point of view we believe that a national register would be invaluable in terms of being able to readily ascertain if an enduring document is in existence and/or revoked.
We particularly agree with the sentiments in paragraph 5.30 that registration will be invaluable should the original document be inadvertently lost or destroyed.  This also relates to the functions of financial institutions and the protection of consumer interests, as we are aware of circumstances in which a certified copy of an enduring document has been provided to a financial institution for future use, but only upon enquiry by the ‘customer’ has it been found that that certified copy had been misplaced – in these circumstances there would be some delay should the ‘customer’ lose capacity and enquiries need to be made as to the whereabouts of any enduring document. 

We also agree with the suggestion in paragraph 5.17 that ‘made’ and ‘live’ documents might both be registered; although this may require additional thought as to the manner in which ‘made’ and registered documents subsequently become ‘live’, i.e. would the determination of a Medical Practitioner also need to be registered in order to convert a ‘made’ document into a ‘live’ document.

We also agree with paragraph 5.23 in relation to the registration of enduring guardianship appointments.  However, we ‘flag’ paragraph 5.19, given a potential overlap between enduring medical treatment appointments and advance care directives
.

Further to paragraphs 5.59-5.60 we suggest that one of the purposes of this inquiry would be defeated by the establishment of State and Territory registers.  There would also be a duplication of many functions, and it would seem in the national interest, including from a fiscal viewpoint, that if a register is established it should be a national register.
Proposal 5–2 The making or revocation of an enduring document should not be valid until registered. The making and registering of a subsequent enduring document should automatically revoke the previous document of the same type.

We agree (and see above).  However, the registration process needs to be easily accessible to not only Legal Practitioners on behalf of their clients, but also members of the public effecting an enduring document on a ‘DIY’ basis. Additionally, in the event that ‘DIY kits’ are developed (without offending laws reserving legal work to Australian Legal Practitioners), then these must also provide registration information.
In relation to paragraph 5.33, in addition to the registration of a revocation document, the attorney must be given notice, lest the attorney – who will not be continually checking the register in the absence of notice – innocently and unintentionally takes action pursuant to a revoked enduring document.

We also query at this point proof of an enduring power – is it to be the original or a certified copy, or will proof be by way of a true and correct copy produced and ‘certified’ through the register?  
Proposal 5–3 The implementation of the national online register should include transitional arrangements to ensure that existing enduring documents can be registered and that unregistered enduring documents remain valid for a prescribed period.

We agree in principle.  However, we strongly suggest that registration requirements should be date based, i.e. not retrospective; and that unregistered enduring documents made before that date remain valid indefinitely.
We are informed that some medium sized firms could hold in the order of 25,000 Deed packets or more, amongst which could be literally thousands of Enduring Powers of Attorney.  Concern has been expressed that, as the custodians of these documents, firms might be required to go through all of these Deed packets to ascertain which hold Enduring Powers, and ensure they are registered by a certain date; including ascertaining if indeed every Enduring Power is still valid and whether the particular client authorises registration.

The cost to a legal firm could be enormous, and we believe it would be an extremely unfair and unwarranted proposition to place firms in this position.

Question 5–1 Who should be permitted to search the national online register without restriction?
Legal Practitioners, Medical Practitioners, the Public Advocate, and State/Territory Tribunals and Courts and those mentioned in paragraph 5.58 (personally or via authorised staff), being those subject to Professional Codes of Practice and/or required to observe the proper administration of justice; and also being those most likely to be required to satisfy themselves that an enduring power is valid and subsisting.
Additionally, if an holistic ‘Representative Agreement’ is developed, it could provide for authorisation to certain additional persons, such as the attorney and specified family members.
Question 5–2 Should public advocates and public guardians have the power to conduct random checks of enduring attorneys’ management of principals’ financial affairs?

Yes, but we query the ultimate cost to the consumer given further resources would need to be made available.  We also query, as stated in paragraph 5.66, whether the potential benefit would outweigh the impost on the attorney.
Proposal 5–4 Enduring documents should be witnessed by two independent witnesses, one of whom must be either a:

(a) legal practitioner;

(b) medical practitioner;
(c) justice of the peace;

(d) registrar of the Local/Magistrates Court; or

(e) police officer holding the rank of sergeant or above.

Each witness should certify that:

(a) the principal appeared to freely and voluntarily sign in their presence;

(b) the principal appeared to understand the nature of the document; and

(c) the enduring attorney or enduring guardian appeared to freely and voluntarily sign in their presence.

We agree with the proposed certifications by witnesses – these are similar to existing requirements in Victoria
.

However, we strongly disagree with the proposed limitation in respect to the limited primary ‘qualified’ witness categories.

Although we have endeavoured to approach this from a ‘community’ perspective, we acknowledge that our response to this part of the Discussion Paper could also be viewed in terms of ‘self interest’, and have therefore responded to this particular proposal by way of a separate submission. 
Proposal 5–5 State and territory tribunals should be vested with the power to order that enduring attorneys and enduring guardians or court and tribunal appointed guardians and financial administrators pay compensation where the loss was caused by that person’s failure to comply with their obligations under the relevant Act.

We agree – Victorian legislation already provides for this
.

Proposal 5–6 Laws governing enduring powers of attorney should provide that an attorney must not enter into a transaction where there is, or may be, a conflict between the attorney’s duty to the principal and the interests of the attorney (or a relative, business associate or close friend of the attorney), unless:

(a) the principal foresaw the particular type of conflict and gave express authorisation in the enduring power of attorney document; or

(b) a tribunal has authorised the transaction before it is entered into.
We agree – Victorian legislation already includes similar provisions; although a Donor with capacity may also authorise the conflict, which we feel is a more practical (and far less costly) solution given that not all potential conflicts will be able to be foreseen
.

Proposal 5–7 A person should be ineligible to be an enduring attorney if the person:

(a) is an undischarged bankrupt;

(b) is prohibited from acting as a director under the Corporations Act 2001 (Cth);

(c) has been convicted of an offence involving fraud or dishonesty; or

(d) is, or has been, a care worker, a health provider or an accommodation provider for the principal.
We agree, save for noting that Victorian legislation, containing similar provisions, also provides that a person convicted of an offence involving fraud or dishonesty may act as an enduring attorney if relevant matters are disclosed to the Donor and included in the Enduring Power of Attorney
; which might be a preferred position, particularly if the proposed enduring attorney is the only close relative of the Donor, the risk factor is minimal in the circumstances, the Donor fully understands the issue, and the Donor does not wish to appoint an external person.
We also note in passing that these restrictions need to be addressed in a sensitive manner – whilst ensuring that the Donor is protected, there is also a great potential for conflict vis-à-vis the Donor’s wish to appoint a particular attorney, and the attorney’s right to privacy.  The only option available, other than a Donor making a direct enquiry of their proposed attorney – which in itself may dissuade a potential attorney who would otherwise be committed to the best interests of the Donor, is to conduct very expensive searches.  This also restricts a Donor’s ‘freedom to contract’.
Proposal 5–8 Legislation governing enduring documents should explicitly list transactions that cannot be completed by an enduring attorney or enduring guardian including:

(a) making or revoking the principal’s will;

(b) making or revoking an enduring document on behalf of the principal;

(c) voting in elections on behalf of the principal;

(d) consenting to adoption of a child by the principal;

(e) consenting to marriage or divorce of the principal; or

(f) consenting to the principal entering into a sexual relationship.

We agree – Victorian legislation already contains similar provisions
, and we also agree with the matters noted in paragraph 5.97 that including such details in legislation assists in understanding limitations under enduring documents and mitigating against the risk of abuse.
Proposal 5–9 Enduring attorneys and enduring guardians should be required to keep records. Enduring attorneys should keep their own property separate from the property of the principal.

We agree – Victorian legislation already provides for this
.  However, as a number of enduring attorneys may be persons with very little exposure to financial matters and/or basic record keeping principles, we would suggest that appropriate training be made available to attorneys at no cost.
Proposal 5–10 State and territory governments should introduce nationally consistent laws governing enduring powers of attorney (including financial, medical and personal), enduring guardianship and other substitute decision makers.

We agree, as this would avoid inter-jurisdictional issues and allay client concerns as to the validity of their instrument (enduring or otherwise) should they move interstate.
Proposal 5–11 The term ‘representatives’ should be used for the substitute decision makers referred to in proposal 5–10 and the enduring instruments under which these arrangements are made should be called ‘Representatives Agreements’.

We agree; however, we suggest that the term ‘Representative Agreement’ should still be qualified by including a further designation, i.e. ‘Enduring Power of Attorney’, ‘Supportive Attorney Appointment’, and so on, as there are a range of enduring documents which might be made by a Donor (unless all options exist within the document – see Proposal 5-12).

Proposal 5–12 A model Representatives Agreement should be developed to facilitate the making of these arrangements.

In principle, this might be a desired outcome.  However, given the number of different types of ‘Representatives Agreements’ in single jurisdictions, and many pursuant to different pieces of legislation, in addition to inter-jurisdictional differences, we believe this could only be facilitated if the one model form included separate sets of applicable ‘in the form and to the effect of’ panels to be incorporated, depending upon the applicable type of power or appointment - we say this so that specific information included on the instructions of the Donor (not being unlawful) could not result in any invalidation.

We also agree that one form with provision to include all powers and appointments, and/or delete those not applicable, would be the preferred model; and made pursuant to one applicable Commonwealth Act and Regulations.
Additionally, we suggest that, rather than a form simply being prescribed or gazetted after being developed, it be provided to a number of volunteer legal firms in different jurisdictions to assess whether the form, which may appear ‘simple and straightforward’ on paper, is in fact relatively simple to use in practice.
Proposal 5–13 Representatives should be required to support and represent the will, preferences and rights of the principal.
We note the preference for this model, moving away from a ‘best interests’ test, as mentioned in paragraph 5.109.  Whilst we agree with the Commonwealth decision-making model in principle, namely that a Donor is presumed to have capacity, there will be many instances where a Donor does not have decision-making capacity and therefore cannot contribute to the making of the decision – leaving a combination of preferences and rights and ‘best interests’.
6. Guardianship and Financial Administration Orders

Proposal 6–1 Newly-appointed non-professional guardians and financial administrators should be informed of the scope of their roles, responsibilities and obligations.

We agree.

Question 6–1 Should information for newly-appointed guardians and financial administrators be provided in the form of:

(a) compulsory training;

(b) training ordered at the discretion of the tribunal;

(c) information given by the tribunal to satisfy itself that the person has the competency required for the appointment; or

(d) other ways?
There are a number of aspects to this question (see also our response to Proposal 5-9):

1. Voluntary appointments would often allow time for consideration, by both the Donor and attorney; as opposed to those who must apply to the Tribunal for an Order, often made because of urgent necessity.  However, if training applies, then it should apply to all appointments, whether voluntary or made by Tribunal Order.

2. Compulsory training would be the ‘utopian’ option; however:

(a) Non-professional guardians and financial administrators are volunteers (as are voluntarily appointed attorneys and appointees for the most part);

(b) Some non-professional guardians and financial administrators may be disadvantaged in terms of needing to spend a great deal of time and effort on the affairs of the Donor;

(c) If becoming a non-professional guardian or financial administrator (or attorney) becomes too difficult (or costly in terms of time and effort, if not financially), then many otherwise willing representatives may decline appointment, leaving no option but a ‘professional’ appointment which may deplete the Donor’s (sometimes quite meagre) resources; and also potentially ‘alienate’ the Donor.

3. Training ordered at the discretion of the Tribunal should be included as an option where the Tribunal feels it appropriate in the circumstances (or with a voluntary appointment, where a representative has failed in their appointment in some reasonably minor way, but wishes to continue and would benefit from training).

4. Information for intending/representatives should be made available at some central point – at present, in Victoria, this would appear to be through the Office of the Public Advocate; although incorporating education into tribunal processes, as mentioned in paragraph 6.33 would most definitely be of benefit.
5. In respect to voluntary appointments, Legal Practitioners acting for the Donor may have an issue in clarifying the duties of representatives directly to representatives, as they must avoid any potential conflict of interest or perception of conflict; and we believe that many would refer the representative to the Office of the Public Advocate website in an endeavour to ensure they understand their obligations.  
6. The resources of public offices such as the Office of the Public Advocate and the Tribunal are often overstretched as is – the Tribunal may not have the resources to satisfy itself, in a timely manner, that (non-professional) representatives are ‘competent’.  The same issue as noted above also arises – if appointment becomes too difficult then non-professional representatives may decline and/or not seek appointment.

7. We believe the Office of the Public Advocate should receive additional funding to enable it to improve upon the (excellent) resources already available to representatives, and representatives should be required to confirm that they have read and understood the OPA information when applying for an Order (or accepting appointment).

8. Ongoing free-of-charge training should be available to non-professional guardians and financial administrators (or voluntary attorneys) who wish to avail themselves of this, and we suggest the Office of the Public Advocate as the most suitable training provider.

Proposal 6–2 Newly-appointed guardians and financial administrators should be required to sign an undertaking to comply with their responsibilities and obligations.

We agree that this would assist in ensuring that the appointee understood the importance and solemnity of the appointment, and in a similar manner to voluntary appointment in Victoria.
Question 6–2 In what circumstances, if any, should financial administrators be required to purchase surety bonds?
Again, it may be an ‘ideal’ that the represented person be protected in this way, but we believe that if this were required then many non-professional financial administrators would simply decline and/or not seek appointment.  A surety bond is much more appropriate in respect to professional financial administrators, who will also have the necessary resources, and who will be charging professional fees.
Question 6–3 What is the best way to ensure that a person who is subject to a guardianship or financial administration application is included in this process?
In the event that the person cannot attend a formal application hearing, for medical or other reasons, we believe it would be of benefit for the Tribunal member/s to personally attend the person to discuss the matter, although this again raises resourcing issues.
General: This inquiry is focussed on protecting the elderly from abuse, as it should be.  However, it also needs to be remembered that there are other persons involved in the appointment process who we believe, for the most part, have no wish to be other than diligent in protecting the interests of the Donor/represented person.  Whilst the elderly must of course be protected, the impact of any change on the majority of non-professional representatives who are honest, well intentioned and morally sound, needs to also be considered.

Putting oneself in the shoes of a proposed representative for one moment, rather than in the shoes of the Donor/represented person …

My parent/sibling etc. needs my help, which I very much want to give, and:

1. I am doing this because my parent/sibling etc. wants me to help them instead of a professional person/stranger.

2. It would be much easier for me if a professional person did this, but because I care I am willing to help.

3. My life and other family commitments will be disrupted by my appointment, but I am willing to do this.

4. My partner and children may suffer the consequences of the time needed to carry out my duties.

5. I may neglect my own health in the interests of carrying out my duties.

6. My work, and therefore my financial security, may be affected by my appointment depending upon the duties I will need to perform at any given time.

7. I may need to take unpaid leave from my work to carry out my appointment, particularly if I am required to carry out additional tasks over time, and I will have to bear this financial loss myself.

8. I may need to undergo compulsory formal training in my own time and/or while taking unpaid employment leave, and I will need to pay for any related expenses (travel and/or training costs) myself.

9. I may need to commit my own financial resources to obtaining a surety bond, which will detrimentally affect my own financial position; and could cause stress within my immediate family.

10. I am afraid that if I make an honest mistake, acting in good faith, I will still need to undergo a Tribunal process and may be punished.   

7. Banks and superannuation

Proposal 7–1 The Code of Banking Practice should provide that banks will take reasonable steps to prevent the financial abuse of older customers. The Code should give examples of such reasonable steps, including training for staff, using software to identify suspicious transactions and, in appropriate cases, reporting suspected abuse to the relevant authorities.

We agree (in relation to face-to-face banking).  However, the training process should also include appropriate questioning and listening techniques, as a transaction which may appear ‘suspicious’ on its face may not actually be inappropriate.  
For example, let us say that Child B holds an Enduring Power of Attorney for Parent A in respect to financial matters.  The financial institution holds a certified copy of the Enduring Power of Attorney, but the staff at the relevant branch have not seen Parent A for some time as Child B does all the ‘running around’ for her parent and is a signatory to all accounts.
In the space of one week, Parent A’s account is used to pay for a cruise, and her credit card is used to pay for numerous items including clothes and luggage.  Cash is also withdrawn.  The financial institution automatically reports suspected abuse by Child B.
This may well be a reportable abuse.  However, what if:

(a) Parent A has capacity, but relies upon Child B to attend to financial matters and arrangements;

(b) Parent A wants to go on a cruise, is going on the cruise; and with Child B’s help has paid for the cruise, and purchased new luggage and suitable clothing.

If trained staff took the time to contact Parent A directly and ask appropriate questions (and record the answers), then the matter would be resolved.
However, the issue of internet banking is of grave concern as it is not subject to the same checks and balances as the above.  

We are informed of many instances where abuse has been perpetrated simply because the account holder has provided his/her account access details to another – whether through pressure being brought to bear, or simply because it is ‘easier’ for the other person to attend to (usual) payments on the account holder’s behalf.  

The person thus having access to the account holder’s accounts may not necessarily be an appointed attorney, who may in fact be unaware of the access or transactions effected by another person (as we are informed occurred in a matter where the Principal of a law firm was the appointed attorney but was not notified when the Donor went into care, and subsequently the Donor’s children accessed the Donor’s accounts).
We do not have any specific suggestions to make in this regard other than noting that those raised in the Proposal, particularly software solutions, could have the effect of minimising this type of abuse.

Proposal 7–2 The Code of Banking Practice should increase the witnessing requirements for arrangements that allow people to authorise third parties to access their bank accounts. For example, at least two people should witness the customer sign the form giving authorisation, and customers should sign a declaration stating that they understand the scope of the authority and the additional risk of financial abuse.

We agree – two independent witnesses, whether financial institution staff or otherwise, would be appropriate.

However, if we are also referring to bank account access pursuant to an Enduring Power of Attorney, then practices would need to be changed so that the form/declaration were executed within the same time period as the Power; noting that:

(a) This would be a ‘banking issue’, rather than a ‘legal issue’, unless legislation were changed;

(b) If the required form/declaration were not executed within the same time period as the Power, then a situation could arise whereby the Power gave the representative the authority to deal with bank accounts, but these could not be accessed due to the bank forms not having been executed before the Donor lost capacity (whether by unexpected accident, or effluxion of time).

Question 7–1 Should the Superannuation Industry (Supervision) Act 1993 (Cth) be amended to:

(a) require that all self-managed superannuation funds have a corporate trustee;

(b) prescribe certain arrangements for the management of self-managed superannuation funds in the event that a trustee loses capacity;

(c) impose additional compliance obligations on trustees and directors when they are not a member of the fund; and

(d) give the Superannuation Complaints Tribunal jurisdiction to resolve disputes involving self-managed superannuation funds?

The contributors do not have a great deal of experience with SMSFs, however:
(a) We believe those involved should have the freedom of choice;

(b) Yes, this would be appropriate and avoid uncertainties;

(c) ---

(d) Yes, this would be appropriate.

Question 7–2 Should there be restrictions as to who may provide advice on, and prepare documentation for, the establishment of self-managed superannuation funds?

Yes.  It is our understanding that matters concerning SMSFs can be very complicated, and we believe that providing advice/preparing documentation should be limited to Legal Practitioners or corporate trustees.

8. Family Agreements

Proposal 8–1 State and territory tribunals should have jurisdiction to resolve family disputes involving residential property under an ‘assets for care’ arrangement.

We agree that this would provide an avenue for redress at a lower cost; and encompassing “any type of equitable interest an older person may have in their current or former principal place of residence”, and respective contributions as suggested in paragraphs 8.51-8.52.
Question 8–1 How should ‘family’ be defined for the purposes ‘assets for care’ matters?

We suggest that the relationships defined in section 3 Powers of Attorney Act 2014 (Vic) and section 90 of the Administration and Probate Act 1958 (Vic) may provide some guidance.

9. Wills

Proposal 9–1 The Law Council of Australia, together with state and territory law societies, should review the guidelines for legal practitioners in relation to the preparation and execution of wills and other advance planning documents to ensure they cover matters such as:

(a) common risk factors associated with undue influence;

(b) the importance of taking detailed instructions from the person alone;

(c) the importance of ensuring that the person understands the nature of the document and knows and approves of its contents, particularly in circumstances where an unrelated person benefits; and

(d) the need to keep detailed file notes and make inquiries regarding previous wills and advance planning documents.

Most of these issues are already known to Legal Practitioners; except possibly advance care directives which are a more recent initiative, although these will soon be formally included in Victorian legislation and presumably that of other jurisdictions if not already.

One of the issues as we see it is that Legal Practitioners have a plethora of information sources in relation to these particular matters alone; for example, in Victoria in relation to publications: the Law Institute of Victoria, the Legal Practitioners’ Liability Committee, and the Office of the Public Advocate; as well as continually evolving legislation.  With the best will in the world, it is difficult to be completely ‘across’ all of these matters and completely up to date at any given time.  We would very much like to see ‘one’ major source/resource covering all of these particular ethical matters, and agree that the Law Council of Australia would be the most efficient developmental vehicle. 
Proposal 9–2 The witnessing requirements for binding death benefit nominations in the Superannuation Industry (Supervision) Act 1993 (Cth) and Superannuation Industry (Supervision) Regulations 1994 (Cth) should be equivalent to those for wills.

We strongly agree that these should be executed in the same manner as Wills, being an essential part of the estate plan (although we would suspect that many may already ‘put off’ making binding nominations, and making it clear that these could be executed with their legal representatives in the same manner and/or in conjunction with making a Will may encourage the process). 

Proposal 9–3 The Superannuation Industry (Supervision) Act 1993 (Cth) and Superannuation Industry (Supervision) Regulations 1994 (Cth) should make it clear that a person appointed under an enduring power of attorney cannot make a binding death benefit nomination on behalf of a member.

We strongly agree.  However, we query whether consideration ought to be given to renewing a binding death benefit nomination in certain circumstances.

10. Social Security

Proposal 10–1 The Department of Human Services (Cth) should develop an elder abuse strategy to prevent, identify and respond to the abuse of older persons in contact with Centrelink.

Whilst this would be ‘ideal’, we query the resourcing ability of Centrelink to deal with these additional matters.

Proposal 10–2 Centrelink policies and practices should require that Centrelink staff speak directly with persons of Age Pension age who are entering into arrangements with others that concern social security payments.

We agree, to ensure that elder abuse is not being perpetrated; although we query the inter-relationship between this proposal and legislation relating to Supportive Attorney Appointments, such as sections 87-88 of the Powers of Attorney Act 2014 (Vic), which appears to be similar to the Centrelink payment nominee scheme referred to in paragraph 10.12 which is identified as a potential area for elder abuse.
We also query the resourcing ability of Centrelink to speak directly with older persons who may be physically unable to attend a Centrelink office and/or require the services of an interpreter and/or who require additional time or resources in order to effectively communicate (noting, for example, the examples in section 4(4) Powers of Attorney Act 2014 (Vic)).
Proposal 10–3 Centrelink communications should make clear the roles and responsibilities of all participants to arrangements with persons of Age Pension age that concern social security payments.

We agree; and that community education to enhance the financial literacy of older persons is most definitely an important strategy.
Proposal 10–4 Centrelink staff should be trained further to identify and respond to elder abuse.
We agree, noting the comments above.

11. Aged care

Proposal 11–1 Aged care legislation should establish a reportable incidents scheme. The scheme should require approved providers to notify reportable incidents to the Aged Care Complaints Commissioner, who will oversee the approved provider’s investigation of and response to those incidents.

The contributors do not have particular experience in respect to aged care, but we would consider that a single ‘gateway’ (other than where Police intervention is required) would be preferable to the two current and concurrent schemes referred to in paragraphs 11.44-11.49.
Proposal 11–2 The term ‘reportable assault’ in the Aged Care Act 1997 (Cth) should be replaced with ‘reportable incident’.  With respect to residential care, ‘reportable incident’ should mean:

(a) a sexual offence, sexual misconduct, assault, fraud/financial abuse, ill-treatment or neglect committed by a staff member on or toward a care recipient;

(b) a sexual offence, an incident causing serious injury, an incident involving the use of a weapon, or an incident that is part of a pattern of abuse when committed by a care recipient toward another care recipient; or

(c) an incident resulting in an unexplained serious injury to a care recipient.

With respect to home care or flexible care, ‘reportable incident’ should mean a sexual offence, sexual misconduct, assault, fraud/financial abuse, ill-treatment or neglect committed by a staff member on or toward a care recipient.

We agree that the definition should be expanded; however, the inclusion of ‘fraud/financial abuse’ may conflict with Part 4, namely the ALRC’s view that “creating new criminal offences in circumstances where the type of conduct prescribed is already captured by other offences is unnecessary and risks duplicating existing offences”.

Proposal 11–3 The exemption to reporting provided by s 53 of the Accountability Principles 2014 (Cth), regarding alleged or suspected assaults committed by a care recipient with a pre-diagnosed cognitive impairment on another care recipient, should be removed.

We agree – exemptions can create confusion as to obligations.

Proposal 11–4 There should be a national employment screening process for Australian Government funded aged care. The screening process should determine whether a clearance should be granted to work in aged care, based on an assessment of:

(a) a person’s national criminal history;

(b) relevant reportable incidents under the proposed reportable incidents scheme;

and

(c) relevant disciplinary proceedings or complaints.
We agree this would be prudent, although in relation to (b) and (c) we suggest these should not be assessable unless an adverse finding has been made.

Proposal 11–5 A national database should be established to record the outcome and status of employment clearances.

We agree, and assume that this would be searchable in proper circumstances by intending employers or that a Clearance Certificate would be issued (in the same way that a Working with Children Check card is issued).

Question 11–1 Where a person is the subject of an adverse finding in respect of a reportable incident, what sort of incident should automatically exclude the person from working in aged care?

We believe that exclusion of a person from working in aged care should not be prescriptive, other than where a (relevant) conviction has been recorded; but should rather be left to the offices of the Tribunal, in the same manner as the Tribunal currently determines the fitness to practise of various professionals.
Question 11–2 How long should an employment clearance remain valid?

We suggest the same period as a Working with Children Check would be appropriate.

Question 11–3 Are there further offences which should preclude a person from employment in aged care?
As above, recorded (relevant) convictions; noting also that, in the interests of reformation and rehabilitation, a ‘spent’ conviction period should apply.

Proposal 11–6 Unregistered aged care workers who provide direct care should be subject to the planned National Code of Conduct for Health Care Workers.

We believe this would be of benefit provided there is a mechanism to ensure that those persons are fully informed; and available voluntary training.
Proposal 11–7 The Aged Care Act 1997 (Cth) should regulate the use of restrictive practices in residential aged care. The Act should provide that restrictive practices only be used:

(a) when necessary to prevent physical harm;

(b) to the extent necessary to prevent the harm;

(c) with the approval of an independent decision maker, such as a senior clinician, with statutory authority to make this decision; and

(d) as prescribed in a person’s behaviour management plan.

We agree, recognising that there will be instances where restrictive practices will be required, not only to prevent harm to the person but also to others.  We suggest it would also be of benefit to the independent decision maker to be able to call upon a further decision maker, lest the independent decision maker then have the difficulty of justifying themselves in a singular manner against an unwarranted complaint caused by an ‘unpopular’ decision.
Proposal 11–8 Aged care legislation should provide that agreements entered into between an approved provider and a care recipient cannot require that the care recipient has appointed a decision maker for lifestyle, personal or financial matters.

We agree, although, anecdotally, it appears to be a reasonably common practice that an enquiry is made as to whether an alternate decision maker has been appointed and/or recommending this be done.  Care recipients should not be required to appoint an alternate decision maker, although we suggest that it is in the best interests of a care recipient that this be brought to their attention in the event they wish to take appropriate steps.
Proposal 11–9 The Department of Health (Cth) should develop national guidelines for the community visitors scheme that:

(a) provide policies and procedures for community visitors to follow if they have concerns about abuse or neglect of care recipients;

(b) provide policies and procedures for community visitors to refer care recipients to advocacy services or complaints mechanisms where this may assist them; and

(c) require training of community visitors in these policies and procedures.

The contributors do not have any current experience with aged care matters, although it is our understanding that there are already community visitor guidelines in place to this effect, and having a national (rather than State/Territory) focus.  Further development of the guidelines, and particularly training development, would be appropriate.
Proposal 11–10 The Aged Care Act 1997 (Cth) should provide for an ‘official visitors’ scheme for residential aged care. Official visitors’ functions should be to inquire into and report on:

(a) whether the rights of care recipients are being upheld;

(b) the adequacy of information provided to care recipients about their rights, including the availability of advocacy services and complaints mechanisms; and

(c) concerns relating to abuse and neglect of care recipients.

We agree.  However, in relation to (b), we suggest that required information in aged care agreements would then need to clearly disclose that the care recipient’s privacy would be overridden by the right of the official visitor to access the information provided to the care recipient.
We also query whether having a community visitors scheme and an official visitors scheme would be counterproductive.
Proposal 11–11 Official visitors should be empowered to:

(a) enter and inspect a residential aged care service;

(b) confer alone with residents and staff of a residential aged care service; and

(c) make complaints or reports about suspected abuse or neglect of care recipients to appropriate persons or entities.
We agree; provided that official visitors are first given extensive training in assessing the many forms in which elder abuse might occur, and relevant indices; whether or not complaints indicate they are genuine; whether complaints or issues are serious, or conversely minor and whilst ‘technically’ genuine can be immediately rectified; or, alternatively, are not genuine complaints but arise due to personal dissatisfaction. 
We thank you for this opportunity to contribute to the review.
Yours faithfully,
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(Miss) Roz Curnow

Chief Executive Officer

On behalf of the Council of the Institute
[and also on behalf of the Council of the Institute of Legal Executives (Australia) Limited]
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Our Philosophy:

Everyone employed in the legal profession is important;

every task done well, whether it be mundane or carried out at a high level of responsibility,

contributes to a better profession.

Experientia Docet Sapientiam: Experience Teaches Wisdom.
� The current Directors of the Australia Institute comprise some existing and former Directors of the Victoria Institute and the writer.


� Legal Executives™, being those in the highest category of enrolment/membership


� see, respectively, sections 107A and 123C


� see in particular sections 35, 48, 97, 107 Powers of Attorney Act 2014 and section 5A Medical Treatment Act 1988.  Note: The Powers of Attorney Amendment Act 2016 (Vic), latest default implementation date 1/5/2017, will not alter authorised witnesses; and the Medical Treatment Planning and Decisions Act 2016 (Vic) which will repeal and replace the Medical Treatment Act 1988, latest default implementation date 12/3/2018, specifies ‘authorised witnesses’ (except in respect to an advance care directive) as either a Medical Practitioner or person authorised to take Affidavits.


� see Rule 24.01.07 of the High Court Rules 2004, section 59(1)(f)(v) Federal Circuit Court of Australia Act 1999 and section 98AB(1)(f)(iv) Family Law Act 1975


� including additional jurisdictions


� noting particularly that section 6 of the Legal Profession Uniform Law Application Act 2014 provides that the Charter of Human Rights and Responsibilities Act 2006 has no application to Schedule 1 of the Act or the Legal Profession Uniform Law (Victoria)


� in conjunction with Recommendations 68-70


� for example, the forthcoming Medical Treatment Planning and Decisions Act 2016 (Vic)


� for example, sections 4, 23, 36 Powers of Attorney Act 2014


� see Part 6 Division 4 Powers of Attorney Act 2014


� Part 6 Division 1 Powers of Attorney Act 2014, which will be amended by the Powers of Attorney Amendment Act 2016 (see particularly section 9)


� section 28 Powers of Attorney Act 2014, and section 91 in respect to Supportive Attorney Appointments


� section 26 Powers of Attorney Act 2014


� section 66 Powers of Attorney Act 2014
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