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Q2: What are the key elements of best practice legal responses to elder abuse?
I Introduction

I am writing this submission on behalf of myself as a student of law at Murdoch University. The motivation behind this submission stems from the experiences of my grandparents who suffered significant elder abuse in an insurance claim. Elder abuse is defined as ‘an act, or lack of appropriate action, occurring within any relationship where there is an expectation of trust which causes harm or distress to an older person.
 My submission will argue that the Australian Government must apply the key element of accessibility into their legal response to elder abuse. In doing so, they should endorse a nationwide strategy that will accord all older people an opportunity to establish a relationship with an understanding advocate. This response is important because the median age of the population is predicted to rise significantly.
 As such, a strong legal response is necessary to repel the increased risk and occurrences of elder abuse in the future. 

II Accessibility to Impartial Advocacy

The Australian Government has effectively responded to the protection of older people’s rights by establishing the National Aged Care Advocacy Program (‘NACAP’).
 NACAP provides free advocacy and support to consumers of Government subsidised aged care. I believe that NACAP’s strategy to quickly and sustainably rectify the abuse of older people through advocacy, support and education is the most appropriate response to elder abuse. However, elder abuse is not exclusive to residents of subsidised aged care. For example, financial abuse is the fastest growing type of elder abuse.
 Financial abuse is more likely to take place outside of subsidised aged care by trusted parties of an older person who may be pressuring them to sell their valuable assets.
 The argument may be made that an affluent older person should engage a lawyer or accountant. However, older people are unlikely to tell a professional that they are being pressured in fear of the consequences or the feeling of shame.
 Therefore, NACAP’s strategy of granting older people access to establish a relationship with an advocate is the most appropriate safeguard to elder abuse. Only then will older people feel comfortable to share personal information. In order to effectively respond to alder abuse, this strategy should be applied to all older people.

III Relationship With Advocates
Sienna’s case study in the Senate’s report into abuse against people with disability highlights the importance of establishing a relationship with an advocate.
 Sienna was an autistic woman who lived away from her family. The carers at her home repeatedly put her in the back of a van to sit in isolation while she had ‘behaviours’. Even though Sienna regularly attended self-advocacy meetings, it took her a long time to report the behaviour because she was admittedly afraid of the consequences. It is extremely unlikely Sienna would have reported the behaviour if she did not have access to, and an established relationship with an advocate. Sienna was not an older person, however older people remain most vulnerable to third parties in a relationship of trust. They are unlikely to report abuse if they do not have an established relationship with an advocate who has made them aware of the possible existence of such abuse. 
 

IV Difficulties
There is inherent difficulty in implementing a nationwide strategy because the State and Commonwealth Governments split responsibility of particular rights of older people. This makes implementing such a resolution extremely complex. This would need to be addressed before the recommendations in this submission could be implemented. 

Increased accessibility to advocacy creates its own difficulties as NACAP organisations have already exceeded their resources and received a 20% increase in funding to June 2015 to meet demand.
 It is predicted that the percentage of older people will increase 40% by 2050 (ABS 2006). An ageing population will result in fewer workers to maintain economic growth and an increased demand for government aged services. The specific financial costs of accessible advocacy are unknown, although it will undoubtedly result in significant expense to both the Commonwealth and State Governments in the future. Therefore I recommend that older people with sufficient finances should be required to pay the Commonwealth a specified standard rate for the services of an advocate.

V Recommendations

Without an established relationship with an advocate, older people are significantly less likely to report abuse, and as a result any legal reform is likely to have limited practical impact.
 Therefore, access and the opportunity to establish a relationship with an advocate is imperative for an effective legal response to elder abuse. It is important to note that community based support groups for sufferers of elder abuse exist. For example, Advocare is a Western Australian based non-for-profit organisation that aims to protect elderly rights. However, many of these organisations remain unknown to many older people. I submit that one primary Commonwealth organisation would be most beneficial, as it would have the greatest potential for implementing the recommendations of this submission.   
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