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Your Rights. Your Voice.

Dear Director,
Seniors Rights Service thanks you for the opportunity to contribute to the ALRC Discussion Paper 83 on Elder Abuse (DP 83).

SRS commends the ALRC for the proposals for reform set out in DP 83. SRS notes that a number of the recommendations previously made to the ALRC by SRS have been adopted as proposals. 

This document provides further submissions in relation to the ALRC proposals, provides feedback to questions contained in DP 83 and also provides further submissions in support of proposals in reference to those not contained in DP 83. All headings and definitions in this document are in reference to those set out in DP 83. We also attach a separate schedule listing those proposals which SRS support that have not been detailed in the body of this document.
1 Executive Summary

1.1 SRS recommends that the National Plan include a proposal to enact national uniform legislation to create a more streamlined, nationally consistent, effective and efficient approach to elder abuse.
1.2 SRS supports the creation of a national register for enduring power of attorney documents. SRS supports the implementation of compulsory filing of documents by attorneys, at least on an annual basis, on decisions taken and financial expenditures.  A register of attorney appointments without requiring returns would not be effective as a deterrent to elder abuse.
1.3 SRS recommends that the ALRC propose to extend the powers of state and territory tribunals to determine disputes between financial institutions and older persons or their representatives in cases of elder abuse. This would increase access to justice for victims of elder abuse in a cost efficient manner.

1.4 SRS supports the expansion of powers to state and territory tribunals to resolve family disputes involving residential property under 'assets for care' arrangements. This jurisdiction should apply irrespective of whether the older person has a legal or equitable interest in the property.

1.5 SRS recommends that the Department of Human Services (Cth) (the Department), in consultation with community stakeholders, draft an educational pack on elder abuse to be distributed to aged care staff nationally. SRS recommends that the Department create a uniform information booklet to be distributed to all persons of Age Pension age, setting out the financial risks associated with family arrangements, granny flat agreements and the powers of those acting on their behalf.
1.6 SRS recommends that the Department's elder abuse strategy include measures for Centrelink to investigate and take action when a carer has neglected their role and/or is appropriating social security benefits given to an older person. 

1.7 SRS recommends that section 8.1(1)(c) of the Aged Care Act 1997 (Cth) (the Act) be amended to make the quality of service a fundamental operating criteria for becoming an approved provider of aged care. 

2 SRS submissions on ALRC Proposals

Chapter 2 National Plan

Proposal 2-1
2.1 SRS support the proposed National Plan and Elder Abuse Prevalence Study. SRS suggest that further consideration should be given to collecting data on elder abuse as recommended by the Australian Association of Gerontology (see 2.38).

2.2 SRS recommends that the National Plan include a proposal to enact national uniform legislation for planning documents and responses to elder abuse. This would create a more streamlined approach to elder abuse, as opposed to the current ad hoc approach, resulting from different laws in each state. National legislation would also prevent abusers from moving interstate and exploiting current differences in state and territory legislation.

2.3 SRS recommends that the National Plan include measures for uniform training of aged care staff in identifying and reporting elder abuse. We note that DP 83 acknowledged that approved providers must take reasonable steps to ensure that staff are aware of reporting obligations and protective measures (11.41, p.201). However, DP 83 is silent on education and training of agencies and staff. 

2.4 SRS recommends that the Act be amended to include funding provisions. Funding is especially essential for those victims in need of crisis accommodation.
	Case Study

A client was encouraged by her daughter to sell her home and pay a significant contribution to her daughter’s home in return for the right to reside there. The daughter developed a drug and alcohol problem and was frequently verbally abusive and violent towards the client. The police had encouraged the client to take legal action and evict the daughter and take out an Apprehended Domestic Violence order but the client was reluctant to take any action against her. The client was afraid of her daughter. She was too scared to bring legal action against her to put a caveat on the title and recover her contribution. The police reported that she was sleeping in the car as to avoid her daughter. This was a situation where crisis accommodation was required by the client.




2.5 SRS recommends that the National Plan include specific consultation with Aboriginal and Torres Strait Islander Communities. While DP 83 acknowledges that there are particular challenges in improving the response to the abuse of older persons in remote Aboriginal and Torres Strait Islander Communities (2.31, p.50), it is silent on the creation and importance of Aboriginal consultation groups. 

2.6 SRS notes that DP 83 did not include any proposals to amend the Act to include minimum staffing or training levels for aged care centres. SRS recommends that the National Plan investigate and determine a specified ratio of skilled staff per resident in aged care homes, and for it to be subsequently prescribed under the Act. For example, the National Plan and the Act should prescribe a minimum number of registered nurses per number of residents.
2.7 SRS generally supports the proposals in chapter 3 of DP 83. However, we note that the ALRC has not recommended the proposals regarding public guardians/ public advocates and the need for a uniform national approach. SRS recommends that the ALRC consider adopting an approach similar to the Victorian regime. 
Chapter 3 Powers of Investigation

Proposal 3-1 

2.8 SRS endorses the Proposal for a Public Advocate and recommends the British Columbia approach to Public Advocates (see in 3.2.1 of DP 83). This approach ensures the adult is included to the greatest extent possible in decisions about support and assistance.

2.9 SRS is not convinced that the public guardian should have an investigatory role. We recommend that another constituted independent authority should take that role of investigation. Issues of conflict arise when investigation and implementation are conducted by the same organisation. Certainly the public guardian might request an investigation and then respond to the reports from or results of that investigation but it should not conduct the investigation. SRS is also concerned that the public guardian would not have the necessary skill set, experience or training for an investigation role.

2.10 SRS notes that any investigative function should apply to those at risk of abuse regardless of their capacity status.
Proposal 3-3

2.11 SRS agrees that public advocates or public guardians should have the power to require people to provide information. However, we note that coercive powers may inhibit reporting and may not be appropriate to domestic situations. Further, such powers should be restricted and carefully used to ensure it is in the best interests of the older person. 
Proposal 3-4 

2.12 SRS submits that the Public Advocate should be able to apply for a warrant to enter a home should there be suspicion of serious risk of harm. We reiterate our previous recommendation that the Public Advocate should have the investigatory role separate to the role of the Public Guardian (see 2.9). The Public Advocate could liaise closely with police forces to arrange for entry into a home where there was evidence of elder abuse.

	Case Study

An elderly man was in extreme distress and was being abused by his daughter and son-in-law. The elderly man was throwing messages to the neighbour over fence seeking assistance. The family was denying the Aged Care Assessment Team access to the elderly man. The elderly man was eventually discovered in a malnourished and distressed state.


Chapter 4 Criminal Justice Responses

2.13 SRS recommends specific offences for powers of attorney breaches and that state and territory tribunals (such as the Guardianship Division of NCAT) should have powers to make cost recovery orders. Such additional powers may deter people in familial relationships with older persons from perpetrating abuse.

2.14 SRS supports any recommendation to increase the number of vulnerable person officers, within police forces, to investigate misuse of powers of attorney in familial relationships. If there were a Public Advocate who could investigate complaints of elder abuse they could enlist the assistance of these officers. Once the Public Advocate had completed its investigation a decision could then be made whether legal proceedings are commenced, in consultation with the older person where the older person has capacity.
2.15 If existing laws (such as common law and necessities of life provision) are to be relied upon in neglect cases then state and territory legislation should be strengthened to prescribe that the relationship between a carer (including a voluntary carer) and an older person creates a legal duty of care.
Chapter 5 Enduring Power of Attorney and Guardianship 
Proposal 5-1

2.16 SRS supports the creation of a national register for these instruments. SRS supports the implementation of compulsory filing of documents by attorneys, at least on an annual basis, on decisions taken and financial expenditures.
Proposal 5-4

2.17 SRS notes that an assessment of the capacity of a person to complete and execute such an instrument is an important and often difficult undertaking. SRS notes that that the witness certification requirement at (b) is too broad to be good evidence that the principal had the capacity to give the power.

Proposal 5-5

2.18 SRS is of the view that Courts should also be vested with the power to order that enduring attorneys and guardians pay compensation where the loss was caused by failure to comply with their obligations under the relevant Act.
Proposal 5-8

2.19 SRS supports this proposal and recommends that this list should be printed on the instrument itself.

Chapter 6 Financial Management and Guardianship Orders

Proposal 6-2
2.20 SRS supports this proposal and recommends that an undertaking should be an informed undertaking.

Chapter 7 Banking and Superannuation

Proposal 7-1

2.21 SRS supports the proposals in this Chapter. In particular, the Code of Banking Practice should make clear that no consequences will follow (in accordance with Proposal 3-5) of reporting by bank staff of suspected elder abuse. 

2.22 SRS submits that given the prevalence and consequences of financial abuse on older persons, the proposals set out in DP 83 relating to financial services should go further. 
	Case study

Mrs B is an 82 year old blind widow with dementia. A relative has an enduring power of attorney and controls her finances, the arrangements of which are known to the bank. However, on more than one occasion Mrs B has been taken to the bank by her son and withdrawn thousands of dollars on each occasion. Mrs B has no recollection of the funds being withdrawn or being given to the son. 


2.23 In the case study above, the enduring power of attorney (or the trustee of a future estate) is left to consider commencing proceedings against the son and/or the bank to recover funds withdrawn when the older person lacked capacity. However, the costs of any proceedings are likely to be disproportionate to the quantum of funds withdrawn from the financial institution.
2.24 Litigation in traditional Courts is expensive, stressful and time consuming. SRS recommends that the ALRC recommend the extension of powers of state and territory tribunals to determine disputes between financial institutions and older persons or their representatives. This would increase access to justice for victims of elder abuse in a cost efficient manner.

Chapter 8 Family Agreements

Proposal 8-1

2.25 SRS supports the application of the current laws of equity in determining respective rights of parties in relation to granny flat arrangements. SRS supports the view that the laws of equity be applied in a Tribunal in accordance with submission 2.26.
2.26 SRS supports the expansion of powers to state and territory tribunals to apply these laws. This has been established in Victoria resulting in more efficient and less costly resolutions to family disputes. This jurisdiction should apply irrespective of whether the older person has a legal or equitable interest in the property in question.

2.27 SRS recommends that Proposal 8-1 be expanded to ensure that family disputes concerning the improper use of superannuation accounts be included in the jurisdiction of state and territory tribunals.
2.28 SRS recommends that Proposal 8-1 be expanded to include a proposal to introduce national uniform legislation, prescribing that state and territory tribunals have the discretion to allow evidence to be given by video-link, or without the offender present. SRS repeats recommendation number 49 in its original submissions to the inquiry.
Chapter 9 Wills

2.29 SRS supports the proposals in Chapter 9 in relation to Wills and Death Benefit Nominations.

2.30 If a power of attorney is unable to alter a death benefit nomination, other protections need to be examined. For instance, when a person loses capacity and there is a need to renew that nomination in accordance with the older person’s estate planning requirements that were made before capacity was lost.

Chapter 10 Social Security

Proposal 10-1

2.31 Proposal 10-1 states that the Department should create an elder abuse strategy to prevent, identify and respond to the abuse of older persons in contact with Centrelink. 

2.32 SRS recommends that the Department, in consultation with community stakeholders, draft an educational pack on elder abuse to be distributed to aged care staff nationally. SRS repeats Recommendation 11 of its original submissions to the inquiry.
2.33 SRS recommends that the Department create a uniform information booklet to be distributed to all persons of Age Pension age, setting out the financial risks associated with family arrangements, granny flat agreements and the powers of those acting on their behalf.
2.34 SRS notes that, DP 83 does not directly deal with developing an education and awareness campaign on granny flat arrangements, but it does note some benefits of direct contact between Centrelink and an older person prior to entering into a granny flat arrangement (10.56, p. 186). SRS recommends that older persons should be referred to a Financial Information Service Officer trained in assessing the risks associated with these transactions so that the older person is fully aware of the risks of entering into these arrangements. SRS recommends that community members could be trained by an organisation such as SRS on the risks of granny flat arrangements and the importance of obtaining independent legal advice prior to entry into these arrangements.
2.35 SRS recommends that the Department's elder abuse strategy include measures for Centrelink to investigate and take action when a carer has neglected their role and/or is appropriating social security benefits given to an older person. SRS repeats its comments in its earlier submission regarding its fourteenth recommendation.

2.36 SRS recommends that the Department's elder abuse strategy include mandatory reporting by Centrelink staff of suspected abuse to the public guardian/advocate in each relevant state, so that those persons can undertake an investigation in accordance with proposals 3-1 to 3-5. SRS repeats Recommendation 14 of its original submission.
Proposal 10-2

2.37 SRS recommends that older persons wanting to set up a nominee for Centrelink purposes be required to attend a meeting with a Centrelink social security officer who is trained in identifying risk factors associated with issues concerning capacity and undue influence. The officer should have an independent meeting with the older person to ensure they are making a free and independent decision.

2.38 SRS recommends that if the older person lacks capacity only a formally appointed attorney or financial manager should be able to be a nominee.

2.39 SRS recommends that training should be provided to Centrelink officers as requirements of validity for power of attorney forms and that financial management orders when made override a power of attorney.

Proposal 10-4

2.40 SRS previously recommended that:

(a) Centrelink should appoint trained indigenous field officers to respond to indigenous elders at risk of financial abuse; 

(b) a payday supervision system should be put in place for indigenous elders and field officers to monitor cases where nominees inappropriately access older people's money; and

(c) the importance of the notion of reciprocity to older indigenous people would need to be investigated in light of today's social attitudes and behaviour and how it can be managed.

2.41 SRS notes that DP 83 acknowledged that Indigenous people are more vulnerable to financial abuse (7,6, p. 128), however did not address the need for training indigenous field officers. 
2.42 SRS reiterates Recommendation 7 in its original submissions that the ALRC should, at a minimum, propose that Centrelink training concerning elder abuse should address issues that are faced by Indigenous communities.
2.43 SRS supports the Proposal for direct personal contact between Centrelink staff and the principal and nominee when establishing nominee arrangements.

2.44 SRS supports the Proposal for direct contact with Centrelink Staff such as trained financial service officers and assessors when entering granny flat arrangements.

2.45 SRS supports the introduction of a campaign of seminars, advertising and information fact sheets setting out information on the rights, duties and obligations of all parties and how to prevent or reduce the risk of elder abuse when entering into granny flat arrangements. Information should cover the security provided to an older person where their name is on the legal title
, family agreements, and gifting rules that apply if the arrangement ends within 5 years (for a foreseeable reason).
Chapter 11 - Aged Care
2.46 SRS recommends that section 8.1(1)(c) of the Act be amended to make the quality of service a fundamental operating criteria for becoming an approved provider of aged care. Currently, the Act only requires that the Secretary be "satisfied that the applicant is suitable to provide aged care". The SRS notes that the Department of Health has outlined further considerations, including "ability to meet relevant standards for aged care" but believes that the quality of the service should be the primary consideration in determining whether an aged care provider can be granted accreditation.

2.47 SRS recommends that more funding be provided to the Australian Aged Care Quality Agency (AACQA).  AACQA reported in its annual report for 2015-2016 that it was able to review 66% of its in home care services in the last 2 years.  AACQA need greater resources to increase the percentage of reviews conducted.

SRS recommends that more funding be provided to SRS to implement its education program under the NACAP Scheme.  SRS are only reaching 66% of its aged care facilities over a 2 year period due to funding limitations.  SRS reach 100% of its aged care facilities over a 3 year period.  SRS need greater resources to increase services to aged care facilities.

Proposal 11-1
2.48 SRS supports the establishment of a reportable incidents scheme. This would require providers to notify incidents to the Aged Care Complaints Commissioner. SRS recommends that the powers of the Aged Care Complaints Commissioner be expanded to allow the body to impose fines and other sanctions on providers who have breached service requirements.

Proposal 11-3

2.49 SRS supports this proposal but reinforces the need for assailants with diminished responsibility (due to an impairment) to receive appropriate assessment and carefully targeted medical and other support.

2.50 SRS recommends that all incidents should be documented to establish how to provide suitable physical and care environments for people with such conditions. At present, reporting of incidents between two residents with diminished capacity is at the discretion of the manager.
Proposal 11-7

2.51 SRS supports proposal 11-7 but is also concerned at the prevalence of overmedication of psychotropic medications and other medications to control behaviour in the aged care environment. Little to no oversight exists concerning the use and prescription of medication to aged care residents. One option could be for the Act to require all aged care centres to review and maintain a single register recording all psychotropic medications prescribed to residents and other sedatives. It has been reported aged care staff influence general practitioners in order to obtain medication to control behaviour.  

2.52 SRS submits that proposal 11-7 should be expanded to prescribe limits on the use of certain drugs on residents in aged care facilities. 
2.53 It is recommended that there should be medication reviews for all residents at least annually by a pharmacist or independent assessor. 
Proposal 11-8

2.54 SRS supports proposal 11-8 in relation to a prohibition on aged care agreements requiring residents to have an appointed decision maker, but submits that further protections should be contained in the Act.

2.55 SRS previously recommended that a uniform aged care agreement be mandated but notes that this was not adopted or discussed in DP 83 (SRS recommendation 17). If the ALRC is not minded to propose this, SRS recommend that the Act:

(a) require the Department to produce an information booklet, together with a schedule of rates and costs, relating to aged care agreements on an annual basis (Booklet);

(b) require that aged care providers distribute the Booklet prior to any aged care agreement being executed;

(c) prescribe that any aged care agreement which seeks to avoid or restrict the operation of the information contained in the Booklet be void and of no effect;

(d) prescribe penalties on aged care providers who fail to provide a Booklet prior to a contract being entered into; and

(e) allow an older person to bring an application in a state tribunal against an aged care provider in relation to agreements which are inconsistent with the Booklet.

2.56 SRS notes that this recommendation is similar to the requirements contained in the Owner Drivers and Forestry Contractors Act 2005 (VIC), which require an information booklet and a schedule of rates and costs to be provided to owner drivers prior to entering into agreements with hirers.

2.57 SRS propose that the Booklet contain information relating to the risks of particular clauses in aged care agreements including monthly fees, bonds and liability for ongoing fees where rooms are not occupied. This would allow consumers and their families to make an informed decision concerning the entry into an aged care agreement, and in particular, give an opportunity to those persons to ask questions of the provider if their proposed fee arrangements are significantly out of proportion with threshold or industry standards as set out in the Booklet. A further benefit of this proposal is that it may foster competition amongst aged care facilities leading to reduced costs to consumers.
2.58 SRS recommend that Proposal 11-8 should be expanded to prohibit a clause requiring an older person to provide financial security when paying the bond by periodic payments. The Act already provides for steps to be taken to recover unpaid fees after 42 days.  Acting as a guarantor is unnecessary as protections already exist in the Act.
2.59 SRS recommend that Proposal 11-8 should be expanded to prohibit a clause requiring that an aged care recipient allow the provider to place a caveat on the title to their real property. This is unfair as it requires a large security for disproportionate debt recovery (eg $5,000- $10,000).
3 SRS response to questions contained in DP 83

Question 5-1

3.1 SRS recommend that financial institutions, solicitors, aged care homes and medical professionals be able to search the national register to confirm the validity of the authorised representative. However, privacy must be balanced against the use and access of the proposed national register. The national register should not be publicly available. If the register was publicly available, it might also discourage formal agreements being made and registered so as to prevent potentially interested parties, such as other family members or neighbours, obtaining information concerning an older person. The use of a national register requires careful consideration and boundaries even with family members' access. Family members might have genuine reasons to search and access the register to ensure that appropriate documents are in place to protect the interests of their older relatives, however, there is also a risk that family members could access information for the purposes of exploiting the older person.  There are both advantages and disadvantages to a public register.
Question 5-2

3.2 Random audits should be conducted by the Public Advocate or Integrity Commission to ensure attorneys comply with their obligations. SRS notes that DP 83 has considered whether an attorney should be compelled to provide reports as to the affairs of those they assist, and ultimately chose not to propose that this be recommended. SRS reiterates that mandatory reports should be reconsidered. In SRS view a register of attorneys without the requirement for annual returns would not be effective in curbing elder abuse.
3.3 SRS notes the issues raised in DP 83 concerning the risk that onerous reporting obligations could discourage attorneys to take on the role. SRS submits that the vast majority of attorneys act in the best interests of the older person and would not object to a small amount of reporting, particularly if the task is to keep proper accounts, obtain any further statements from a financial institution and send documents to an independent body. SRS supports an earlier suggestion that when an attorney first commences the role quarterly returns be made in the first year, six monthly returns in the second year and annual after that, unless there is an issue raised by the returns. The returns should include statements of accounts, income and expenditure and also descriptions of other decisions taken by the attorney and guardian.

Question 6-2

3.4 If surety bonds are to be introduced then the size of the bond should be minimal if they are using a professional private manager that has a good record of management as there would be limited risk of abuse.

3.5 The SRS recommends that the size of the bond should be reduced for smaller estates.

3.6 A larger bond may be warranted for sizeable estates or where there is a previous history of conflict or intermingling of assets with the manager.

3.7 SRS notes that there are already restrictions in some areas in that property can only be sold under the direction of the NSW Trustee and Guardian (supervision).
Question 6-3

3.8 The best way to ensure the wishes of the older person are respected in relation to financial management and guardianship orders is to ensure open and regular communication between older person and the organisation.
Question 8-1

3.9 SRS notes that although the Agreement is called a Family Agreement it often includes parties who are not related to the principal. Family Agreements are at their most basic level a contract, so the usual rules between any contracting parties can be applied. It is up to the parties to the contract to decide who is a party before the contract becomes effective.
Question 11-1

3.10 SRS notes that this would depend on the nature and severity of the injury and harm and the likelihood of a repetition of a like incident. SRS recommends that rules should apply that are similar to those for child workers (blue cards) and working with children checks.

4 Elder Abuse

4.1
There are over 3.6 million older people in Australia, 1.3 million who are aged care consumers. The prevalence of elder abuse in the community is estimated to be over 5% (it is widely known abuse is underreported), suggesting there are at least 180,000 older Australians who will experience elder abuse in their retirement years. 

4.2
NSW has 1.2 million people aged over 65 years of age. Using the estimate of a minimum of 5%, at least 55,000 older people in NSW will experience abuse. Nationally around 2,500 cases of assault are reported in aged care each year. More than 250,000 older people are from non-English speaking backgrounds. It is very challenging reaching such a huge group due to the wide range of language and cultural barriers despite where they might live. Also, NSW has the largest LGBTI population In Australia. Reaching older LGBTI people is especially challenging given the group’s historical experience of discrimination in legal services particularly at the beginning of the HIV epidemic.
4.3
Seniors Rights Service has a 30-year history of providing rights-based services to older people across NSW. The organization has a staff of 17, a base of around 10 generalist volunteers and is governed by a board of seven. Funding is derived from both the Commonwealth and the state. The three key areas of programming are legal, advocacy and education. Our ‘priority populations’ outlined in our current strategic plan are:

· Disadvantaged and vulnerable

· Aboriginal and Torres Strait Islander

· Regional, rural and remote

· Culturally and linguistically diverse backgrounds

· Lesbian, gay, bisexual, transgender or intersex

4.4
Key statistics from the 2015/16 year:

· 6,142 legal services provided

· 3,837 advocacy services to recipients of Commonwealth funded aged-care services

· 870 education sessions and community engagement forums

· 24,217 attended our sessions and forums

· 3,699 CALD people attended our sessions and forums

· 892 LGBTI people attended our sessions and forums

· 505 Aboriginal and Torres Strait Islanders attended our forums. 

4.5
Elder abuse breakdown by service:

· 2,692 legal services were to older people as a result of elder abuse

· 625 advocacy cases were due to a direct result of neglect or poor care management 

· 99 education sessions were requested to focus on elder abuse only

4.6
Elder abuse breakdown by population:

· Aboriginal and Torres Strait Islanders (A&TSI) 2%

· People with a Disability 7.4%

· Culturally and Linguistically Diverse people (CALD) 12%

Our statistics reveal most elder abuse occurs within relationships of trust, with the great majority of people being abused by family members. Financial abuse is the most common form of elder abuse and leads to a higher risk of homelessness.
5 Further SRS Responses – Improved Training in relation to Elder Abuse Awareness

5.1 SRS propose that greater resources be provided for training programs on elder abuse in all aged care facilities across Australia. This training should make staff aware of factors to be aware of in relation to elder abuse between a resident and family relations as well as elder abuse within aged care.
5.2 SRS states that new Commonwealth NACAP tender for funding excludes funding for education awareness about elder abuse and SRS would recommend support for advocacy for elder abuse.

5.3 SRS has undertaken training programs to target minority groups including Aboriginal and Torres Strait Islander Groups, LGBTI Groups and CALD Groups and Older People in Rural Remote and Regional Communities. We believe that these training programs have been highly successful and should be extended to aged care providers across Australia. 
5.4 SRS has completed a number of training modules across the country, including:
Aboriginal and Torres Strait Islander Groups

(a) In the 2015/2016 year SRS targeted road trips to Brewarrina, Bourke, Moree and Walgett, another trip to communities in Walgett and Moree, and a third trip to the NSW South Coast, Nowra, Culburra, and south to Booderee.

(b) SRS acted in partnership with the Good Service Mob, which is a group consisting of 12 different service providers which reach out to Aboriginal Communities.
(c) SRS provided advice and advocacy to aboriginal elders in Kempsey, Ballina and Yass.

(d) SRS attended NAIDOC week events. 

SRS Work with People of Non-English Speaking Backgrounds

(e) SRS acknowledges that 15 per cent of 24,000 participants at its education sessions in 2015/16 were people from non-English speaking backgrounds.
(f) SRS acknowledges that 11 per cent of 10,000 people who sought legal and advocacy services in 2015/2016 were from non-English speaking backgrounds.
(g) SRS has a working group on its management board targeting strategies in relation to educating non-English speaking groups.

(h) SRS participated in a seminar forum with the National Australian Italian Women’s association to educate communities about elder abuse.
(i) SRS conducted a social awareness project “Borrowers Beware” which consisted of a radio campaign to Serbian, Croatian, Macedonian and Arabic communities to raise awareness about gifting the family home.
(j) SRS partnered with Granville TAFE to conduct peer education training for CALD community workers.

(k) SRS worked with Migrant Resource Centres in west and south west Sydney.

(l) SRS worked with the India Club of the Hills Shire and SEVA International with people originating from India and Sri Lanka.

(m) SRS have a close working relationship with PICAC – Partners in Culturally Appropriate Care.

(n) SRS prepared playing cards for Arabic women in Arabic communities with legal advice on the back of the playing cards in order to gain access to the women in these communities.

LGBTI

(o) SRS participate in the Gay and Lesbian Madi Gra Fair Day and had a stall visited by 450 people.

(p) SRS contributed to the ACON organised event “Afternoon Delight” held during Seniors Week.

(q) SRS sought funding for a legal clinic for LGBTI in the Sydney and Northern Rivers area.

(r) SRS are active within the CLC NSW network developing an LGBTI inclusive training package.

(s) Older Persons Advocacy Network (OPAN) in all states ensure that they are engaged with National LGBTI Health Alliance to promote best practice advocacy to LGBTI people across Australia.

(t) Education Sessions in 2015/2016 SRS conducted 400 education sessions in rural and regional areas to 6,500 people across NSW; and
(u) Solicitors and advocates delivered a total of 870 education sessions to 24,217 people across NSW.
SRS believes that all of the above sessions were highly beneficial and recommends the ALRC propose that the National Plan investigate further resources be provided to allow further training and educational programs to take place in the future.
Yours faithfully
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Website: seniorsrightsservice.org.au 

Your Rights. Your Voice.

We acknowledge the Traditional Owners, Custodians and Elders past and present of the Indigenous Nations of New South Wales on whose lands we work.

Annexure A
Proposals and Questions

2. National Plan

Proposal 2-1
A National Plan to address elder abuse should be developed.
Proposal 2-2
A national prevalence study of elder abuse should be
3. Powers of Investigation

Proposal 3-1
State and territory public advocates or public guardians should be given the power to investigate elder abuse where they have a reasonable cause to suspect that an older person:

(a) has care and support needs;

(b) is, or is at risk of, being abused or neglected; and

(c) is unable to protect themselves from the abuse or neglect, or the risk of it because of care and support needs.

Public advocates or public guardians should be able to exercise this power on receipt of a complaint or referral or on their own motion.

Proposal 3-2
Public advocates or public guardians should be guided by the
following principles:

(a) older people experiencing abuse or neglect have the right to refuse support, assistance or protection;

(b) the need to protect someone from abuse or neglect must be balanced with respect for the person's right to make their own decisions about their care; and

(c) the will, preferences and rights of the older person must be respected.

Proposal 3-3
Public advocates or public guardians should have the power to require that a person, other than the older person:

(a) furnish information;

(b) produce documents; or

(c) participate in an interview

relating to an investigation of the abuse or neglect of an older person.

Proposal 3-4
In responding to the suspected abuse or neglect of an older person, public advocates or public guardians may:

(a) refer the older person or the perpetrator to available health care, social, legal, accommodation or other services; 
(b) assist the older person or perpetrator in obtaining those services;

(c) prepare, in consultation with the older person, a support and assistance plan that specifies any services needed by the older person; or

(d) decide to take no further action.

Proposal 3-5
Any person who reports elder abuse to the public advocate or public guardian in good faith and based on a reasonable suspicion should not, as a consequence of their report, be:

(a) liable, civilly, criminally or under an administrative process;

(b) found to have departed from standards of professional conduct;

(c) dismissed or threatened in the course of their employment; or

(d) discriminated against with respect to employment or membership in a profession or trade union.

5. Enduring Powers of Attorney and Enduring Guardianship

Proposal 5-1
A national online register of enduring documents, and court and tribunal orders for the appointment of guardians and financial administrators, should be established.

Proposal 5-2
The making or revocation of an enduring document should not be valid until registered. The making and registering of a subsequent enduring document should automatically revoke the previous document of the same type.

Proposal 5-3
The implementation of the national online register should include transitional arrangements to ensure that existing enduring documents can be registered and that unregistered enduring documents remain valid for a prescribed period.

Question 5-1
Who should be permitted to search the national online register without restriction?

Question 5-2
Should public advocates and public guardians have the power to conduct random checks of enduring attorneys' management of principals' financial affairs?

Proposal 5-4
Enduring documents should be witnessed by two independent witnesses, one of whom must be either a:

(a) legal practitioner;

(b) medical practitioner;

(c) justice of the peace;

(d) registrar of the Local/Magistrates Court; or

(e) police officer holding the rank of sergeant or above. 

Each witness should certify that:

(a) the principal appeared to freely and voluntarily sign in their presence;

(b) the principal appeared to understand the nature of the document; and

(c) the enduring attorney or enduring guardian appeared to freely and voluntarily sign in their presence.

Proposal 5-5
State and territory tribunals should be vested with the power to
order that enduring attorneys and enduring guardians or court and tribunal appointed guardians and financial administrators pay compensation where the loss was caused by that person's failure to comply with their obligations under the relevant Act.

Proposal 5-6
Laws governing enduring powers of attorney should provide that an attorney must not enter into a transaction where there is, or may be, a conflict between the attorney's duty to the principal and the interests of the attorney (or a relative, business associate or close friend of the attorney), unless:

(a) the principal foresaw the particular type of conflict and gave express authorisation in the enduring power of attorney document; or

(b) a tribunal has authorised the transaction before it is entered into.

Proposal 5-7 A person should be ineligible to be an enduring attorney if the person:

(a) is an undischarged bankrupt;

(b) is prohibited from acting as a director under the Corporations Act 2001 (Cth);

(c) has been convicted of an offence involving fraud or dishonesty; or

(d) is, or has been, a care worker, a health provider or an accommodation provider for the principal.

Proposal 5-8
Legislation governing enduring documents should explicitly list transactions that cannot be completed by an enduring attorney or enduring guardian including:

(a) making or revoking the principal's will;

(b) making or revoking an enduring document on behalf of the principal;

(c) voting in elections on behalf of the principal;

(d) consenting to adoption of a child by the principal;

(e) consenting to marriage or divorce of the principal; or

(f) consenting to the principal entering into a sexual relationship.

Proposal 5-9
Enduring attorneys and enduring guardians should be required to keep records. Enduring attorneys should keep their own property separate from the property of the principal.

Proposal 5-10
State and territory governments should introduce nationally consistent laws governing enduring powers of attorney (including financial, medical and personal), enduring guardianship and other substitute decision makers.

Proposal 5-11
The term 'representatives' should be used for the substitute decision makers referred to in proposal 5-10 and the enduring instruments under which these arrangements are made should be called 'Representatives Agreements'.

Proposal 5-12
A model Representatives Agreement should be developed to facilitate the making of these arrangements.

Proposal 5-13
Representatives should be required to support and represent the will, preferences and rights of the principal.

6. Guardianship and Financial Administration Orders

Proposal 6-1
Newly-appointed non-professional guardians and financial administrators should be informed of the scope of their roles, responsibilities and obligations.

Question 6-1
Should information for newly-appointed guardians and financial administrators be provided in the form of:

(a) compulsory training;

(b) training ordered at the discretion of the tribunal;

(c) information given by the tribunal to satisfy itself that the person has the competency required for the appointment; or

(d) other ways?

Proposal 6-2
Newly-appointed guardians and financial administrators should be required to sign an undertaking to comply with their responsibilities and obligations.

Question 6-2
In what circumstances, if any, should financial administrators be required to purchase surety bonds?

Question 6-3
What is the best way to ensure that a person who is subject to a guardianship or financial administration application is included in this process?

7. Banks and superannuation

Proposal 7-1
The Code of Banking Practice should provide that banks will take reasonable steps to prevent the financial abuse of older customers. The Code should give examples of such reasonable steps, including training for staff, using software to identify suspicious transactions and, in appropriate cases, reporting suspected abuse to the relevant authorities.

Proposal 7-2
The Code of Banking Practice should increase the witnessing
requirements for arrangements that allow people to authorise third parties to access their bank accounts. For example, at least two people should witness the customer sign the form giving authorisation, and customers should sign a declaration stating that they understand the scope of the authority and the additional risk of financial abuse.

Question 7-1
Should the Superannuation Industry (Supervision) Act 1993 (Cth) be amended to:

(a) require that all self-managed superannuation funds have a corporate trustee;

(b) prescribe certain arrangements for the management of self-managed superannuation funds in the event that a trustee loses capacity;

(c) impose additional compliance obligations on trustees and directors when they are not a member of the fund; and

(d) give the Superannuation Complaints Tribunal jurisdiction to resolve disputes involving self-managed superannuation funds?

Question 7-2
Should there be restrictions as to who may provide advice on, and prepare documentation for, the establishment of self-managed superannuation funds?

8. Family Agreements

Proposal 8-1
State and territory tribunals should have jurisdiction to resolve family disputes involving residential property under an 'assets for care' arrangement.

Question 8-1
How should 'family' be defined for the purposes 'assets for care' matters?

9. Wills

Proposal 9-1
The Law Council of Australia, together with state and territory law societies, should review the guidelines for legal practitioners in relation to the preparation and execution of wills and other advance planning documents to ensure they cover matters such as:

(a) common risk factors associated with undue influence;

(b) the importance of taking detailed instructions from the person alone;

(c) the importance of ensuring that the person understands the nature of the document and knows and approves of its contents, particularly in circumstances where an unrelated person benefits; and

(d) the need to keep detailed file notes and make inquiries regarding previous wills and advance planning documents.

Proposal 9-2
The witnessing requirements for binding death benefit nominations in the Superannuation Industry (Supervision) Act 1993 (Cth) and Superannuation Industry (Supervision) Regulations 1994 (Cth) should be equivalent to those for wills.

Proposal 9-3
The Superannuation Industry (Supervision) Act 1993 (Cth) and Superannuation Industry (Supervision) Regulations 1994 (Cth) should make it clear that a person appointed under an enduring power of attorney cannot make a binding death benefit nomination on behalf of a member.

10. Social Security

Proposal 10-1
The Department of Human Services (Cth) should develop an elder abuse strategy to prevent, identify and respond to the abuse of older persons in contact with Centrelink.

Proposal 10-2
Centrelink policies and practices should require that Centrelink staff speak directly with persons of Age Pension age who are entering into arrangements with others that concern social security payments.

Proposal 10-3
Centrelink communications should make clear the roles and responsibilities of all participants to arrangements with persons of Age Pension age that concern social security payments.

Proposal 10-4
Centrelink staff should be trained further to identify and respond to elder abuse.

11. Aged care

Proposal 11-1
Aged care legislation should establish a reportable incidents scheme. The scheme should require approved providers to notify reportable incidents to the Aged Care Complaints Commissioner, who will oversee the approved provider's investigation of and response to those incidents.

Proposal 11-2
The term 'reportable assault' in the Aged Care Act 1997 (Cth)
should be replaced with 'reportable incident'.

With respect to residential care, 'reportable incident' should mean:

(a) a sexual offence, sexual misconduct, assault, fraud/financial abuse, ill-treatment or neglect committed by a staff member on or toward a care recipient;

(b) a sexual offence, an incident causing serious injury, an incident involving the use of a weapon, or an incident that is part of a pattern of abuse when committed by a care recipient toward another care recipient; or

(c)
an incident resulting in an unexplained serious injury to a care recipient.

With respect to home care or flexible care, 'reportable incident' should mean a sexual offence, sexual misconduct, assault, fraud/financial abuse, ill-treatment or neglect committed by a staff member on or toward a care recipient.

Proposal 11-3
The exemption to reporting provided by s 53 of the Accountability Principles 2014 (Cth), regarding alleged or suspected assaults committed by a care recipient with a pre-diagnosed cognitive impairment on another care recipient, should be removed.
Proposal 11-4
There should be a national employment screening process for Australian Government funded aged care. The screening process should determine whether a clearance should be granted to work in aged care, based on an assessment of:

(a) a person's national criminal history;

(b) relevant reportable incidents under the proposed reportable incidents scheme; and

(c) relevant disciplinary proceedings or complaints.

Proposal 11-5
A national database should be established to record the outcome and status of employment clearances.

Question 11-1
Where a person is the subject of an adverse finding in respect of a reportable incident, what sort of incident should automatically exclude the person from working in aged care?

Question 11-2
How long should an employment clearance remain valid?
Question 11-3
Are there further offences which should preclude a person from employment in aged care?

Proposal 11-6
Unregistered aged care workers who provide direct care should be subject to the planned National Code of Conduct for Health Care Workers.

Proposal 11-7
The Aged Care Act 1997 (Cth) should regulate the use of restrictive practices in residential aged care. The Act should provide that restrictive practices only be used:

(a) when necessary to prevent physical harm;

(b) to the extent necessary to prevent the harm;

(c) with the approval of an independent decision maker, such as a senior clinician, with statutory authority to make this decision; and

(d) as prescribed in a person's behaviour management plan.

Proposal 11-8
Aged care legislation should provide that agreements entered into between an approved provider and a care recipient cannot require that the care recipient has appointed a decision maker for lifestyle, personal or financial matters.

Proposal 11-9
The Department of Health (Cth) should develop national guidelines for the community visitors scheme that:

(a) provide policies and procedures for community visitors to follow if they have concerns about abuse or neglect of care recipients;

(b) provide policies and procedures for community visitors to refer care recipients to advocacy services or complaints mechanisms where this may assist them; and

(c) require training of community visitors in these policies and procedures.

Proposal 11-10 The Aged Care Act 1997 (Cth) should provide for an 'official visitors' scheme for residential aged care. Official visitors' functions should be to inquire into and report on:
(a) whether the rights of care recipients are being upheld;

(b) the adequacy of information provided to care recipients about their rights, including the availability of advocacy services and complaints mechanisms; and

(c) concerns relating to abuse and neglect of care recipients.

Proposal 11-11
Official visitors should be empowered to:
(a) enter and inspect a residential aged care service;

(b) confer alone with residents and staff of a residential aged care service; and

(c) make complaints or reports about suspected abuse or neglect of care recipients to appropriate persons or entities.
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Upon what basis would such a decision be made?
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SRS has no view on this
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Agree.








� There may need to be changes to stamp duty rules to make this a viable option for families considering embarking on this pathway for care of elderly parents.
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