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Submission to the Australian Law Reform Commission (ALRC) Review of Copyright and the Digital Economy
This submission is on behalf of the Council of Australasian Archives and Record Authorities (CAARA).  Each Australian State and Territory Government (and New Zealand) government archival institution is represented.  
The focus of the CAARA submission is on those key questions that impact on the day to day business of government archival institutions.  It is understood that in most cases, more detailed submissions have been provided by the individual states and territories. 
In addition to this, the detailed submission provided by the Australian Digital Alliance and Australian Libraries and Copyright Committee is supported by CAARA.

GUIDING PRINCIPLES FOR REFORM
Question 2. 	What guiding principles would best inform the ALRC’s approach to the Inquiry and, in particular, help it to evaluate whether exceptions and statutory licences in the Copyright Act 1968 (Cth) are adequate and appropriate in the digital environment or new exceptions are desirable?
With the aim of supporting government archives perform their mandated role to make their collections widely and easily available to and discoverable by the public, Principle 4 as set out in the Issues Paper, Promoting fair access to and wide dissemination of content, is supported by CAARA as a key test for any legislative provisions affecting the ability of government archives to make their collections accessible to the public. 
Government archives are the official archives of the governments of Australia and the repositories of the evidence of how government has been conducted over time.  They are publicly funded and mandated to receive, preserve and make publicly available resources of significance to the public. The information held by the archives underpins the accountability of governments to the public.  
They contain evidence that supports the rights of citizens and residents of this country.  Government archives are vital institutions within the framework of democracy and this role needs to be supported through special exceptions in the Copyright Act 1968 (the Act).
Government archives contain significant cultural, historical and evidentiary holdings that are of interest to the community and business sectors and are of a non-commercial nature. These holdings contain third party material.  The principle of fair access to these holdings should take into consideration the balance between; the benefits of allowing the public to have appropriate access; and the benefits of restricting access to this material with the aim of furthering the objectives of copyright law. 
A principle of fairness would, when balancing the benefits of increasing public access to copyrighted material with the benefits from restricting access to copyrighted works, conclude that in the case of government archives the balance falls decisively in favour of greater public access. 
It is considered that, in the interests of fair access, copyright legislation should provide protection for real commercial interests and prevent real harm to copyright holders and not unnecessarily regulate access and use of archived records.
Copyright legislation recognises thresholds: that copyright in published works has a limited duration, because the indefinite maintenance of copyright in published works is unreasonable and does not serve the public policy objectives of copyright law. 
The threshold issues for material in archives and libraries is ;
	the economic value of the intellectual property in a work is non-existent, 
	the age or the intrinsic unoriginality of the work, 
	that there exists no economic interests to protect.

Consequently the balance between the benefits of free public dissemination and the benefits of restricting dissemination to protect legitimate economic interests is in favour of free public dissemination. 
The lack of recognition of these thresholds leads to copyright law affording full protection to letters and other records of government business, received or sent by governments, which would not be expected to be published.  The distinction made in the Act between published and unpublished works is no longer valid or workable.  As such, the provision that puts unpublished works in perpetual copyright should be removed as all works have to go out of copyright at some point in time.
Reform should have the aim of reducing the complexity of copyright law. The existing set of exceptions for archives, libraries and key cultural institutions comprise a complex set of provisions that are difficult to interpret and apply in institutions.
In addition, we would suggest as another relevant principle, that Archives, and particularly public institutions such as government archives, should maintain a special status in the copyright regime and have special exceptions that recognise and support their role as providers of content that informs and educates the public and supports democratic processes. 

LIBRARIES, ARCHIVES AND DIGITISATION
Question 19. 	What kinds of practices occurring in the digital environment are being impeded by the current libraries and archives exceptions?
Question 21	Should the Copyright Act 1968 (Cth) be amended to allow greater digitisation and communication of works by public and cultural institutions? If so, what amendments are needed?
Question 23. 	How does the legal treatment of orphan works affect the use, access to and dissemination of copyright works in Australia?
The most significant practice in archival institutions in the digital environment is the digitisation of records and provision of online access programs. Digitisation is impeded by the Act and not sufficiently enabled by the libraries and archives exceptions. 
The rationale for archives to digitise the historical records in its care has two main aspects: preservation and access. 
More and more the users of archives are expecting to access not just the description of items from the collection but to directly access an online copy.  The most efficient and effective way to provide better public access to collections is to make material available in digital form online. 
Where once people had to travel to the physical archive to view archival material, or had to order printed copies to be made and mailed to them, digital technology makes it possible to view copies of documents online from anywhere in Australia or the world. This method of delivery has the added advantage of preserving valuable archival material from the wear and tear resulting from frequent handling, as once produced, a digital copy can for most purposes replace access to the original material.  Provision of online access to information held by governments is clearly in the public interest.
Information held by governments, and by government archives, consists of a mixture of Crown and unpublished third party copyright material eg letters, submissions and reports dating back to the 19th Century. This unpublished material is received in the course of public business and incorporated into the official records.  Current copyright law does not readily facilitate/support online access to public sector information which incorporates material in which the Crown does not own copyright. Copyright protection in the unpublished third party material is indefinite.
In line with public expectation, to make their collections widely accessible online, government archives wish to undertake digitisation on either a large scale or through selected samples, however the presence of unpublished non-Crown copyright material in government files is a serious impediment to such undertakings.  Removing part of the record, including any third party material, is not a viable option as it means that the record is incomplete and in some instances the essence of the interaction is lost.
Section 51 of the Act provides that copies may be made and communicated of unpublished works when the author has been dead for 50 years. The date of death of an author is often extremely difficult for archival staff to identify, particularly when the author was an ordinary community member. Further, the relevant officer must be satisfied that the copy or communication is for the purpose of research, study or publication. This is difficult to achieve in practice and prevents records from being placed online in reliance on this exception. These issues also apply to “orphan works’.
The preferred basis should be easily identifiable, eg from the date or approximate date of creation of the document rather than the date of death of the author.  This would allow older works within the archives to be digitised without copyright being infringed.
Another issue for archives is the limit on the number of preservation copies allowed under the Act for key cultural institutions (ss 51B,110BA, 112AA). These provisions allow institutions to make up to three (3) copies for the purpose of preserving against loss or deterioration.  Preservation in the digital environment typically now means making digital copies of works of any format. Under archival preservation standards a number of preservation copies are required to be made in several formats. Several back-up copies will also need to be made. Best practice procedures for archival standard digital preservation would mean that copies well in excess of the three (3) currently permitted would be required.
It is suggested that amendments need to be made to the Act in favour of access to records held within government archives.  Any amendments should aim to simplify and provide clear unambiguous guidance and be broad in scope.  Possible recommendations for change include:
	a provision for a more workable approach to unpublished third party works (orphan or otherwise) held in government archives. This could include a provision that means copyright ceases a certain number of years after the creation of the material.  This would also assist with management of access to ‘orphan works’.
	An amendment that allows an unlimited number of copies to be made by key cultural institutions for the purpose of preservation.
	An amendment to provide a general permission to government archives to communicate online non-Crown copyright material once it is been determined to be publicly available under legislation.
	A broad flexible exception which permits digitisation and communication of works in libraries and archives for non-commercial purposes where the use does not interfere with the copyright owner’s market, but which is not subject to the various threshold tests in the current 200 AB provision. 


Question 20. 	Is s 200AB of the Copyright Act 1968 (Cth) working adequately and appropriately for libraries and archives in Australia? If not, what are the problems with its current operation?
The application of this Section of the Act is unclear and is therefore used with great caution or not at all by government archives.  It is considered too complex and often requires legal opinion for each use.  A question has been raised as to whether this Section is even applicable for government archives where Section 183(1) applies.

Question 24. 	Should the Copyright Act 1968 (Cth) be amended to create a new exception or collective licensing scheme for use of orphan works? How should such an exception or collective licensing scheme be framed?
The proposal of a collective licencing scheme for orphan works is based on the premise that in order to use a copyrighted work a payment must be made to someone, somewhere by some means. 
It is based on the contestable assumptions that every copyrighted work in existence has an author with a significant economic interest in that work and who is entitled to remuneration and that each of the hundreds of thousands of works authored outside of government and held as part of official records, has a market value as intellectual property to the individual creators.  
Caution should be exercised in considering a collective licensing scheme for orphan works. It should be ensured that any scheme is not inequitable and economically inefficient. 
In the case of orphan works a payment made under a collective licencing scheme (as proposed, to an authorised collecting society in which none of the authors of the works were members) would be unlikely to ever reach the author of the work. The making of payments under a licence scheme in such circumstances would not further the public policy aims of copyright law (to encourage innovation and to provide adequate remuneration to creators and investors). 
The involvement of licensing scheme to permit copying and communication of such works by libraries and archives would result in needlessly monetizing the process of making accessible to the public works which have no economic value as intellectual property and whose creators would not be economically disadvantaged by their dissemination.
CAARA Is not in favour of the introduction of a collective licensing scheme for orphan works.

OTHER FREE-USE EXCEPTIONS
Question 50. 	Should any other specific exceptions be introduced to the Copyright Act 1968 (Cth)?
CAARA supports a free use exception that would permit government archives to copy and communicate non-Crown copyright material held in their collections that is open to public access under legislation without the need to seek permission from copyright owners or payment of remuneration. 
FAIR USE
Question 52. 	Should the Copyright Act 1968 (Cth) be amended to include a broad, flexible exception? If so, how should this exception be framed? For example, should such an exception be based on ‘fairness’, ‘reasonableness’ or something else?
CAARA supports the introduction of exceptions that specifically permit government archives to copy and communicate their collection material without infringing copyright and without the payment of remuneration. For the benefit of the wider community, archives, libraries and other cultural institutions CAARA does support an amendment to include a broad flexible exception allowing uses that are fair and reasonable and do not unreasonably prejudice the copyright owner or harm their commercial interests.
Such a broad exception should:
Be based in the purpose and aims of copyright in keeping in mind that copyright exists to encourage innovation and protect fair remuneration for creative effort not to place unnecessary regulation in the way of the free flow of information where these purposes do not come into play
	Take into consideration the purpose and character of use in permitting non-commercial use for public benefit purposes where this does not harm real interests of copyright owners

Take into account the real impact of copying on the market for works by considering threshold issues of originality and commercial value of works so that works lacking originality and/or commercial value as intellectual property can be copied and communicated for non-commercial purposes where a clear public benefit would result
Apply these principles without discriminating on the basis of the scale of copying, so that the scale of copying does not automatically render actions unlawful

Question 53. 	Should such a new exception replace all or some existing exceptions or should it be in addition to existing exceptions?
CAARA supports introduction of a broad flexible dealing exception in addition to existing and future specific exceptions. The broad exception would operate as a principle based exception that would complement the specific exceptions as part of an overall framework of fair and effective copyright regulation.


