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1. Purpose of this Paper:  The ALRC issued a discussion paper in respect of Elder Abuse – Discussion Paper 83 in December of 2016.

This paper offers the Public Trustee of Queensland’s submission and response to that discussion paper.

The discussion paper represents significant contribution to law reform in this very important area and the Public Trustee (PT) would like to record his appreciation for the work of the ALRC and in particular those who contributed to the preparation of the discussion paper.

2. National Plan:

· Proposal 2-1 – A National Plan to Address Elder Abuse Should be Developed:  The PT certainly supports the development of a National Plan to address elder abuse with the components of that plan as the ALRC commends (at 2.7).

In particular a National Plan holds the prospect to guide State Governments as well as the Federal Government, accepting as the ALRC has observed (at 2.4) that many of the issues that arise in the context of elder abuse “sit across Federal/State jurisdictional lines”.  
The PT agrees also that the National Plan to reduce violence against women and their children might serve as a useful template after the development of the national planning in respect of elder abuse.  Education and training as an important component of such a plan (2.17) very much accords with the PT’s view that such programs might serve as a foundation to combat elder abuse (as discussed in the PT’s submission to the ALRC in August of 2016).
· Proposal 2-2 – A national Prevalence Study of Elder Abuse Should be Commissioned:  The PT supports a national prevalence study.  Such further work would be particularly useful if directed not just at prevalence or the incidences of elder abuse but the circumstances and context, including the reasons giving rise to elder abuse (so that systemic responses can be predicated upon empirical information).
3. Powers of Investigation:

· Proposal 3-1 – Public Advocates or Public Guardians To be Given the Power to Investigate Elder Abuse:  The PT supports an investigative function of the kind discussed in proposal 3-1 be given to Public Advocates or Guardians in the way offered by the ALRC at chapter 3 of the discussion paper.
As the ALRC has observed (3.13 and 3.17) in the Queensland context, the Public Guardian may investigate complaints or allegations broadly in respect of elder abuse.
The ALRC (3.34) invited comment on the scope of the investigative function proposed at 3-1.

The PT supports the balance (3.30) to be found in proposal 3-1.

At present the legislative fiat to investigate at the suit of the Public Guardian is limited in respect of people with impaired capacity.

Broadening the scope of the investigative role to include powers to investigate where there is an older person with care and support needs is wholly appropriate.

The PT offers that such a broadened scope should not affect the existing powers of the Public Guardian to investigate in respect of adults with impaired capacity (that is without an age requirement).  The broader investigative function should be in addition to that currently provided for in the Public Guardian Act.

As the Commission has observed other jurisdictions (for example in California) give statutory protection by virtue of an age requirement (an elder is defined in the Elder Abuse Independent and Adult Civil Protection Act in California for example, as a person aged 65 years or older).

The requirement for there to be “care and support needs” balances well with the general approach in particular to disability (and necessarily engages the concept of vulnerability).

· Proposal 3-2 – Guiding Principles:  The particular guiding principles, including the right to refuse, support, assistance or protection and balancing the need for protection with autonomy and will, preferences and rights is, in the PT’s view most appropriate.
The promulgation of these principles accord in the PT’s view of a contemporary approach to human rights and in particular the ALRC Report – Equality Capacity and Disability in Commonwealth Laws (Report No. 124).

· Proposals 3-3 and 4 – Powers Of Investigation and Outcomes:  As the ALRC has noted (3.41 footnote 66) in Queensland the Public Guardian has a right to “all information necessary to investigate”, including require by notice information to be provided (subsection 2), and requiring a person to give information.
These powers in the PT’s experience equip the Public Guardian well to discharge her current function and the PT supports the ALRC recommendation in respect of powers.

The outcomes proposed – at 3-4 similarly would seem to be appropriate.

The PT though draws to the ALRC’s attention a recommendation made by the Queensland Law Reform Commission (QLRC) in their report in September of 2010 (Report No. 67).  At recommendation 23-7 the QLRC recommended amendment to the Guardianship and Administration Act 2000 so that the Adult (now Public) Guardian’s power to investigate a complaint or allegation might continue even after the death of an adult.

The PT agrees with the QLRC’s observation, providing the foundation for this recommendation (at paragraph 23.156 of the QLRC Report):-
“It is possible, for example, that the person’s conduct could be relevant to whether another is at risk.  The Commission also considers that there is some deterrent value in the Adult (now Public) Guardian’s investigative powers persisting after an adult’s death”

· Proposal 3-5 – Third Party Disclosures of Elder Abuse:  The PT agrees (as is presently the case in Queensland) that there should be a whistleblower protection mechanisms for those who in good faith on reasonable suspicion report concerns about elder abuse.
Drawing upon the work of the QLRC the PT raises for consideration the proposal advanced by the Commission - that not only should there be protections for disclosure (proposal 3-5) but also counselled for provisions making it unlawful for such a disclosing person to be subject to a reprisal (see the discussion in the QLRC Report at 27.75 – 27.97).  As the Commission concluded:-

“in some situations, the real disincentive against making a disclosure may not be the person’s potential liability for disclosure…but the risk that the person making the disclosure or some other person, such as the adult with impaired capacity, will be subjected to reprisal as a result of the disclosure”.
4. Chapter 4 Criminal Justice Responses:  The PT notes that the ALRC:-

· Is not persuaded to recommend the creation of new offences (4.20); and
· Nor introduce offences for people identified on the basis of age – as being “overly paternalistic” (4.39)

The PT recognises and appreciates well the balancing of the tenets of human rights and concerns that “age based” criminal laws would reflect.  The reference to the ALRC however assumes, to some extent, the vulnerability of older Australians.  Proponents of age based criminal laws though do offer that they act as deterrents in respect of elder abuse.
5
Enduring Powers of Attorney and Enduring Guardianship:

· Proposals 5-1, 5-2 and 5-3 – Register of Enduring Documents:  The PT supports the proposal for an on-line register of enduring documents as well as Court and Tribunal Orders for the appointment of Guardians and Administrators.  
A register at least has the benefits discussed by the ALRC at 5.35 (making known to those who have a proper interest of the existence of a substitute decision-maker – including banks and hospitals).  
The PT raises for consideration in this context however whether there should be a capacity for principals (when drawing an EPA) to identify “named persons” who must be notified upon registration – to serve as a safeguard amongst other things in relation to financial abuse (Mental Capacity Act 2005 UK schedule 1 sections 6-9).  
In respect of cost arrangements the PT expects that much will turn upon whether the registration process (particularly of EPAs) involves checks in relation to the facial validity of the document and whether there is to be an opportunity to object to registration (as occurs in England and Wales).  
In respect of proposal 5 -1 (who should be permitted to search a National On-Line Register) the PT generally agrees with the proposals of the Victorian Law Reform Commission (Guardianship Final Report 24 – 2012).
The Commission considered in some detail who should have access to the proposed Victorian register but the discussion applies well in a national context (VLRC Report at 16.134 – 16.140).  The conclusion offered was that access to the register “should be limited to those people and organisations that need to know whether one person has the authority to make decisions for another or to assist them when doing so”.

The offering was that access should be “layered” so that people should be given “access to the amount of information they need to know in order for them to conduct their dealings with a person with impaired decision-making ability”.  There was proposed a licensing arrangement for regular users (16.137).

· Question 5-2 – Random Checks:  The PT agrees that public advocates and guardians ought have the power to conduct random checks of the management of financial affairs by attorneys.
The PT notes that the ALRC considered that annual reporting would be burdensome and discourage individuals from agreeing to act as attorney (5.65).

Beyond the power to randomly check the PT observes that attorneys for financial matters and administrators (and their analogues in other jurisdictions) have essentially the same role and function and are governed by similar laws.

The primary differences between the two is how the substitute decision-makers came to their role (in the case of administrators by appointment by Court or Tribunal, and attorneys by appointment of the principal) and in the prudential oversight of their functions.
Administrators are required by virtue of Queensland legislation to develop a financial plan and to invest in accordance with the prudent person rule. 
The financial plan generally is to be lodged with the Queensland Civil and Administrative Tribunal (QCAT).

Reporting beyond this mechanism is largely at the discretion of the Tribunal (although there is a requirement to review appointments of administrators every five years).

There are analogous obligations upon attorneys and administrators to keep records of their dealings as is appropriate.

The PT raises for consideration whether financial attorneys should be obliged by statute to prepare financial plans. 

The obligation would seem to be trite, given that in respect of investible assets it would be implied that the preparation of a plan is necessary but the PT does see merit not only in random checks but also in a positive obligation upon attorneys to plan properly.

· Proposal 5-4 – Enhanced Witnessing:  Proposal 5-4 commends the witnessing of EPAs by two independent witnesses one of whom must either be a lawyer, doctor, JP, Registrar of a Court or a police officer (holding the rank of sergeant or above).
The PT supports the requirement for two independent witnesses (in Queensland presently only one witness is required).

In respect of the second part of the proposal (5.70) – the increased role of witnesses -the Powers of Attorney Act 1998 (Qld) requires a certificate signed by the witness stating that the principal signed in the witness’s presence and the principal appeared to have capacity to make the enduring document.  

Accordingly the PT supports proposal 5-4.

· Proposal 5-5 – Compensation:  Currently in Queensland QCAT has the capacity to order compensation in respect of guardians, financial administrators and attorneys.  The ALRC recommendations might also provide that Tribunals be vested with the power to order that former attorneys, guardians and administrators pay compensation (that is after their appointments have ended).  
The QLRC in considering the existing provisions in relation to compensation also recommended a power be provided to the Tribunal to order an account of profits (see QLRC Report at 17.179 – 17.180).  Might the ALRC give consideration to a similar recommendation?
· Proposal 5-6 – Restrictions on Conflict Transactions:  Queensland law proscribes attorneys, administrators or guardians entering into conflict transactions.
The PT certainly supports Proposal 5-6.  As the PT has previously advised, conflict transactions are proscribed in Queensland but with concerning frequency (and in the absence of Tribunal authorisation), attorneys and administrators when conflict transactions are identified seek to be excused for their failure by offering that the principal, adult has purported to authorise the transaction.  
In a similar vein might we raise with the ALRC the issue of contractual capacity?  In the many cases the PT sees improvident transactions entered into purportedly by an adult who, it is later established, lacks capacity (usually because of a dementia type illness).  Recourse is required to Gibbons v Wright (1954) 91 CLR 423.

That authority offers that in order to set aside the transaction what must be shown is both incapacity and that the other transacting party knew or ought to have known of the incapacity.  This contrasts with the position (at least in Queensland) where the adult is the subject of an administration order; entry into a transaction by the adult is void (Bergmann v DAW [2010] QCA 143).
The PT in making submission to the QLRC, offered that an adult with a relevant decision-making incapacity (and this often occurs in respect of elderly people) should be incapable of entering into a transaction (and a transaction entered into should be voidable).

Importantly this proposed legislative initiative would remove the requirement often present when considering civil litigation in elder abuse cases to show the “second limb” of Gibbons v Wright that the transacting party knew or ought to have known of the incapacity.

The PT’s submission to the QLRC was as follows:-

“On the most uncontentious of transactions – where the incapacitated adult enters into a transaction at an undervalue and there is an “innocent” purchaser (without knowledge) the question which arises is who should ultimately benefit in respect of that contract?  This approach is not dissimilar to the differing results yielded by application of nemo dat quod non habet and the Torrens System in respect of “good title”.


The PT contends that the incapacitated adult through his or her administrator ought be able to avoid the transaction unless it can be shown that the transaction was for “adequate consideration”.


The balance where there is something other than adequate consideration provided should favour the incapacitated adult.  “
The PT appreciates in this context that this proposal (ultimately approved and recommended by the QLRC – recommendations 30-1, 30-2, 30-3 and 30-4) is of broader purport then regulating substitute decision-makers and squarely addresses itself to the law of contract but in the PT’s experience this is one of the pivotal issues which is faced when seeking redress in cases of elder financial abuse.

· Proposal 5-7 – Ineligible Person and Proposal 5-8 – Prohibited Decisions:  The PT agrees with the ALRC’s proposals in respect of who should be ineligible in respect of acting as attorney and the transactions which ought not be completed by attorneys and guardians.
· Proposals 5-10 and 5-13:  The PT supports nationally consistent laws governing EPAs, guardianship and substitute decision-making more generally.
The PT understands well, having considered ALRC Report No. 124 (2014) the sound reasons underpinning the use of the term “representatives” (proposal 5-11).

6.
Guardianship and Financial Administration Orders
· Proposal 6-1 – Enhanced Understanding of Roles and Responsibilities and

Proposal 6-2 – Acknowledging Obligations:  The PT has previously offered to the ALRC that guardians and administrators should be informed of the scope of their roles, responsibilities and obligations (submission 98) and offers the view that there should be a capacity for Courts and Tribunals to order that administrators and guardians undertake a form of training.
The PT accepts the concerns of the ALRC at (6.36) that there are some practical issues – including access both geographically and linguistically potentially in respect of such training.

The PT is however attracted to the VLRC recommendations for designating training programs to be undertaken, particularly given that such training should be able to be fashioned and delivered “on-line”.  
In a similar way the PT supports Proposal 6-2 – that appointed substituted decision-makers should sign an undertaking to comply with responsibilities and obligations – as recommended by the VLRC (6.41 of the ALRC Discussion Paper).

It might also be observed that undertaking or promises are required in other jurisdictions including:-

· Pursuant to the probate code in California on oath is required to be taken by a Guardian or conservator.
· The Code of Practice in England (Mental Capacity Act 2005 Code of Practice – para 8.37 at page 148) requires a deputy (a substitute decision-maker) to sign a declaration.

· Proposal 6-2 – Providing Security:  As the ALRC has observed, the PT does consider that a surety bond scheme should be given consideration (6.47 ALRC Discussion Paper).
The primary difficulty in respect of such a scheme is that it is a financial burden on the managed person’s estate.
Alternative to a surety bond scheme might be a form of statutory insurance.  Married with the ALRC’s proposal for a registration scheme for appointments, part of the registration fee might fund a form of statutory insurance for those who suffer a loss by the “misuse” particularly of enduring powers of attorney but perhaps also the inappropriate conduct by an administrator. 

Such a scheme might bear a similar framework to that which exists in the Torrens Title Systems within Australia.  In Queensland, sections 180 – 190 of the Land Title Act 1994 provide for compensation to be paid “for deprivation of lot or interest in a lot”.

In that scheme the State is subrogated to the rights of the person who has suffered the deprivation (and may litigate).

If necessary such a statutory insurance scheme could be capped in relation to compensation available.  The PT has not engaged actuarial consideration of the size of the fund necessary (and as a consequence the impost on a registration fee for example) but the statutory schemes operating in respect of Torrens Title Systems in the PT’s view operate effectively.
· Proposal 6-3 – Ascertaining Will and Preferences:  Certainly a best practice model holds that a Tribunal should speak with the person regardless of their attendance at a hearing.
Sometimes however this may simply not be possible (adults, who have very advanced dementia or indeed are not conscious) – and so the PT certainly supports best practice rather than a mandatory obligation.

7.
Banks and Superannuation
· Proposal 7-1 – Banks Responding to Elder Abuse and
· Proposal 7-2 – Authorising Third Parties to Operate Bank Accounts:  
The PT agrees with the Australian Bankers Association (ABA)– that banks can play an important role in recognising potential financial abuse.

The steps proposed by the ALRC at Proposal 7-19 and 7-20 (incorporating the ABA Guideline into the Code of Practice) would be of great benefit to combatting elder abuse. 
The PT’s experience (as administrator for over 9,000 adults with impaired capacity) holds that banks sometimes singularly are the institutions which can recognise and take action in respect of misappropriation of funds.
The proposed incorporation of reasonable steps, particularly training of staff, coupled with protections to permit banks to report (untrammelled by the strictures of privacy and confidentiality) would be useful steps.
Not only in this circumstance would banks be advancing the interest of their customers but also in the PT’s views, their own.

The PT has taken action against a bank in circumstances where, according to the PT’s case, the bank ought not to have permitted transactions on an account in circumstances where the PT was appointed administrator.

That suit was for a significant sum of money and settled favourably, although on terms which are confidential.
· Proposal 7-1 – Self-Managed Superannuation Funds:  The ALRC poses an inquiry in relation to whether the Superannuation Industry (Supervision) Act 1993 (SIS Act) should set out the steps to be taken when a trustee or director has lost legal capacity.
In the PT’s experience this would be most useful not just in the context of addressing elder abuse.

Presently whilst in general a substitute decision-maker can assume the role of a director of an SMSF (assuming there is a corporate trustee) or trustee upon the director to trustee losing capacity there is no obligation to do so.

The PT apprehends that there is further scope for amendment to the SIS Act in this regard.

There are risks presented for a substitute decision-maker accepting the effective control of an SMSF; there is according to the SIS Act a six month “window” within which to act in that regard (or the fund is said to be non-compliant) see ss 10 and 17A) SIS Act and ATO ID 2010/139.
A substitute decision-maker (and for that matter a legal personal representative in the case of a deceased estate) has attendant liabilities in respect of taxation generally but also compliance with the SIS Act.

A substitute decision-maker necessarily needs to consider the state of the fund in respect of compliance and make a judgement as to whether, by assuming the role of director or trustee to accept the personal liability that attaches to such roles.
The ATO has been, in the PT’s experience, generous in offering to the PT at least, comfort from action by the ATO, outside the six month period.

Not only might it be useful that there be amendment to the SIS Act to legislatively set out a” succession plan" upon the loss of capacity of a director of a corporate trustee (or the trustee) but also might there be the protections offered the substitute decision-maker for assuming a role as a director of a corporate trustee or as a trustee?  
It would also in these circumstances be of benefit if the role to be assumed were as a director of a corporate trustee (as distinct from assuming the role as trustee) – 7.63 of the ALRC Discussion Paper.  
There would also be merit in the Superannuation Complaints Tribunal being available to trustees in respect of disputes but particularly as the ALRC has offered in respect of approving conflict transactions (ALRC 68).
Whilst the PT when appointed administrator for an adult might assume the role of trustee of an SMSF (or director of a trustee company) in the ordinary course the approach taken is to “rollover” the funds in the SMSF to a complying industry fund.  

Conflicts of interest and duty for the PT rarely arise.  However this may not be the case in respect of family members appointed as substituted decision-makers.  This is particularly so given that family members might ultimately be the objects of a decision by the trustee of an SMSF in respect of death benefits, which as a corollary might presented with a decision mired by conflict in respect of drawdowns (in the retirement phase) of an SMSF for the benefit of the adult, member who has impaired capacity.
8.
Family Agreements

· Proposal 8-1 – Low Cost Options to Resolve Disputes:  Family agreements of the kind to which chapter 8 of the ALRC Discussion Paper is addressed are increasingly common (and given the demographic reality discussed by the ALRC in respect of Australia’s aging population likely to be more common).
There would be benefit in the PT’s view in vesting State Tribunals with power to resolve family disputes in that regard.

As the ALRC has identified they types of causes of action which might be brought (in the main seeking equitable relief) in Queensland need to be advanced in either the District or Supreme Courts.
Access to, in Queensland, QCAT to resolve such disputes would offer a cheaper and likely quicker avenue to resolve disputes relating to family agreements.

For the purposes of defining family (Question 8-1) the PT supports a broader definition, incorporating “non-traditional families” (8.57).

9.
Wills
· Proposal 9-1 – Reform Suggestions:  The PT supports the proposal by the ALRC in respect of guidelines for Legal Practitioners relating to the preparation and execution of Wills.
The PT observes in this respect the Queensland Law Society does publish detailed guidance for Australian Legal Practitioners.

· Proposal 9-2 – Witnessing Requirements:  In respect of Proposal 9-2 (death benefit nominations) the PT supports the ALRC proposal that the witnessing requirements should at least be equivalent to those required for the proper execution of Wills.
Whilst the ALRC has within focus superannuation interests might consideration be given to the circumstances in which a member of the superannuation fund might effectively withdraw funds when superannuation is in the retirement phase?

Very recently the PT has happened upon a matter where a daughter of an elderly person suffering dementia was able to procure the signature of that adult to withdraw a sum greater than $80,000 (in three instalments) from a fund.

All that was required in order for the instruction to the fund to transfer money was a form apparently signed by the adult which in this case was emailed to the superannuation fund.

As it happens the funds ultimately were dissipated by the daughter for her own benefit.

Consideration might be given to the nature of the instrument required when a member seeks to “draw down” upon funds – that is requiring something more than a completed form with an apparent signature.
· Proposal 9-3 – Death Benefit Nomination from Substitute Decision-Makers:  The PT has received a direction from the Supreme Court of Queensland in a matter (private judicial advice) that he was empowered as administrator to make a binding nomination and in the circumstances it was proper to do so.
On balance the PT contends that attorneys and administrators should have power to make binding death nomination.

Very much this view is founded upon experience in acting as administrator for adults with a disability in circumstances where:-

· A binding nomination ought be renewed otherwise it would lapse (and the renewal is reflective of the views wishes and  is in preferences of the adult) - ALRC 9.51.

· Circumstances have changed such that it is demonstrably clear that an existing binding nomination should be changed, or effectively withdrawn (for example a binding nomination to a spouse where the relationship has ended) – ALRC 9.52

10.
Social Security

The PT supports the development of an elder abuse strategy by the Department of Human Services (Proposal 10-1).  The PT has seen many cases of elder abuse involving the “nominee” scheme (as discussed in ALRC Discussion Paper 10.15).  Requiring discussions directly or with the adult in respect of arrangements relating to Social Security would very much, in the PT’s view, serve to guard against this type of abuse (Proposal 10-2).

Of course the nominee arrangements in respect of Social Security (a form of substitute decision-making) do not require presently the type of discipline that the appointment of a substitute decision-makers more generally do; the holding of a hearing, a determination of incapacity and a scrutiny of the person contended for appointment.

The PT acknowledges though that there would be great administrative burdens upon the Department of Human Services if such a system were introduced in respect of the appointment of nominees.


By speaking directly with adults Centrelink will be able to gauge (hopefully) issues of vulnerability and incapacity.  The PT also as a consequence supports Proposal 10-3 – an enhanced understanding of roles and responsibilities and training of Centrelink staff (Proposal 10-4).
11.
Aged Care - Reporting of Abuse and Complaint Handling
Many of the PT’s cohort of clients (adults with an impaired decision-making capacity for whom the PT is appointed administrator) reside in accommodation broadly regulated by the Aged Care Act 1997.
In the PT’s view all of the proposals advanced in chapter 11 of the Discussion Paper have merit.

Again (as for the broader discussion in relation to the whistleblower protection) the PT offers that provisions proscribing reprisals (such as those in the Public Interest Disclosure Act 2010 in Queensland) might also be favourably considered.
Stakeholders in the industry are better positioned then the PT to comment in respect of the questions posed by the Commission in chapter 11, particularly those relating to employment clearances.

The PT does have experience in respect of the community visitor program operating in Queensland pursuant to the Public Guardian Act 2014 and strongly supports the proposal that there be a community visitor scheme (Proposal 11-9) in relation to aged care.
The PT thanks the ALRC for producing a comprehensive Discussion Paper.
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