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SYSTEMIC AND INSTITUTIONAL ELDER ABUSE
 IN AUSTRALIAN CUSTODIAL SETTINGS
I have pleasure in making this Submission to the ALRC Inquiry into Elder Abuse based upon matters raised in Discussion Paper 83 (December 2016) and drawing upon  the report of the NSW Parliament’s report Elder Abuse in NSW (June 2016)

Purpose of Submission

I wish to draw to the attention of the ALRC the issue of the structural, systemic and institutional abuse of elder Australians within the nation’s prisons and correctional facilities.
Status of Submission

This submission is made in a strictly personal capacity. Although I am the Chair of the Justice Health and Forensic Mental Health Network Board of NSW, so have some familiarity with the matters at hand, I stress that this submission is made in a personal capacity and in no way purports to represent the views of either that organisation nor its sponsoring body, the NSW Ministry of Health.

Terms of Reference 
I believe the issues which I intend to raise fall within the Terms of Reference which relate to “living and care arrangements” and “health” matters.  Equally, custodial authorities clearly qualify as “formal …. carers” given their significant control over almost all aspects of an inmate’s life.
The Commonwealth itself has an interest in the welfare of prisoners/inmates in a variety of ways:

· Commonwealth Prisoners: Unlike the United States, there are no “federal” prisons in Australia and hence anyone convicted and sentenced for a Commonwealth crime is confined in a correctional institution run by one of the States/Territories. As of September 2016 there were some 996 federally sentenced prisoners, of whom 440 were held in NSW.
 The Commonwealth has a clear direct interest/responsibility in their welfare and treatment.
· International Obligations: As a signatory to the International Convention on Civil and Political Rights, the Commonwealth has an international obligation for the protection of fundamental human rights throughout the country. More specifically:
· Optional Protocol: On 9 February 2017 the Minister for Foreign Affairs and the Attorney-General announced that Australia would proceed to ratification of the Optional Protocol to the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). The joint press release issued to make that announcement was entitled Improving Oversight and Conditions in Detention, appropriately drawing to attention the fact that the ratification of OPCAT requires any national government to assume an oversight role for all prisons (and similar places) within its national boundaries. The press release elucidated this fact in stating: “Under OPCAT, places like Australia’s prisons, and juvenile and immigration detention facilities will be independently monitored by a network of Australian inspectorates.”
 This reversal of previous government policy
 indicates clearly the preparedness and soon to be, the responsibility, of the Commonwealth to take an oversight role in the quality of care and treatment provided in Australian prisons.

· Nelson Mandela Rules: In December 2015, the United Nations General Assembly adopted (with the support of Australia) amendment to the so-called “Nelson Mandela Rules” – more formally the United Nations Standard Minimum Rules for the Treatment of Prisoners.
 These require observation of certain minimum standards in areas such as Accommodation (Rules 12-17), Personal Hygiene (Rule 18), Health-care Services (Rules 24-35), Contact with the outside world (Rules 58-63), Prisoners with mental disabilities and/or health conditions (Rules 109-110), prisoners under arrest or waiting trail (Rules 111-120). From my own personal observations I can attest that in NSW these Rules are regularly subject to non-compliance. For example:
· Rule 12 which seeks to limit the number of prisoners per cell is breached regularly in response to prison overcrowding;

· Rule 24 requiring equivalence of health care services is often not met;

· Rule 59 which requires prisoners to be confined “to the extent possible, to prisons closed to their homes of their places of social rehabilitation” is grossly ignored in NSW where 82% of prisoners are held in areas removed from their country or place of family contacts;

· Rule 113 which provides that “Untried prisoners shall sleep singly in separate rooms” is, in my experience, regularly flouted.

To the extent that the flouting of these standards has the potential to impact disproportionately on older prisoners, they should be of concern to this Inquiry.

· Indigenous prisoners: I note that the Attorney-General has only this month given the Australian Law Reform Commission a Reference into the Incarceration rate of Aboriginal and Torres Strait Islander peoples and appointed Mr Justice Myers to head the Inquiry. This clearly indicates the Commonwealth’s interest in a section of the prison population and presumably the Inquiry will consider the fundamental question of how treatment in custody relates to rates of recidivism. Any abuse of older prisoners will clearly be a contributing factor to potential recidivism rates.

· Royal Commission into Institutional Response to Child Sex Abuse: Although the victims of events being examined by this Royal Commission are/were children, it is clear that many of the alleged (in the absence of charges preferred to date) perpetrators are of advanced age. Should they be charged, tried, convicted and sentenced then they will further increase the number of aged prisoners in custody. Given the nature of their offences and their status as “rock spiders” in prison argot their management (segregation and physical care) will provide significant challenges for custodial authorities in the years ahead as will the management of their health needs, including those related to dementia.
· Finally there are a number of Commonwealth laws which impact directly or indirectly on the health and well-being status of prisoners:

· Section 19 of the Health Insurance Act 1973 has the effect of withdrawing access to Medicare for people in custody. This potentially impacts on the extent and quality of health care which is/can be provided by the States or Territories and can mitigate against the goal of equivalency of care

· In 2015 the Commonwealth sought to withdraw a range of social security benefits from people in various forms of custodial care which would have had the impact of denying many of them access to any funds for “buy up” purposes – thereby compromising their ability for care and improvement of their own health and wellbeing.

I believe that the above catalogue of Commonwealth interests clearly brings this Submission and the matters it seeks to raise within the purview and terms of reference of this Inquiry.

A population overlooked
A close reading of the ALRC Discussion Paper, Commission President Croucher’s speech to the AAG National Conference in 2016
 and the NSW Parliamentary report will reveal that the question of older Australians in custodial care is not, to the best of my knowledge, mentioned once
. It is as if they do not exist – itself a common perception. 
Although there are references to penalties and imprisonment for people who commit crimes connected with elder abuse there are no references to people in custodial care, nor is there any recognition that this population is a substantial  and moreover a growing one. 
Similarly, the 2007 report of the House of Representatives Standing Committee on Legal and Constitutional Affairs, Older People and the Law referenced in this Inquiry’s Terms of Reference again contains no mention at all of older people in custodial care.
Elder Australians in Custody

The ageing of the prison custodial population is a world-wide phenomenon. The imposition of longer sentences  and the increasing age at which people are brought before the courts – especially in terms of older men sentenced for “historical” sexual offences and older women for social security fraud in particular is impacting on the demographic nature of the custodial population. It is obvious that as the legal processes respond to matters such as the identification of aged sex-offenders by inquiries such as those being conducted by the Royal Commission into Institutional Child Abuse and the increasing legislative concern about social security/welfare fraud these trends are only likely to be exacerbated.

Some data

The NSW Inspector of Custodial Services has observed:

“Across Australian jurisdictions there has been an 84 percent increase in the inmate population over the period 2000-2010. The greatest growth has been observed among those aged over 65 whose numbers rose over 140 percent. This trend continued with a 134 percent increase over the period 2010-2014. NSW reflects the national trend strongly, with men over 65 years increasing by approximately 225 percent.”

Similar figures are given in a report by the Sax Institute:

”Prisoners aged 65 and older have been the fastest growing age-based subgroup of all older prisoners in Australia experiencing a 133% increase over the past decade. …. In 2014, there were 711 prisoners aged 65 years and older across Australia. Victorian data from 2009-10 indicated that prisoners aged 65 years and older were more likely to be serving their first term of imprisonment (70%) compared with older prisoners aged 50 to 64 years (54%).”

“From 2004 to 2014, the percentage increase observed in the older female prisoner population (135%) was more than double that of the older male prisoner population over the same period (64%). [They form] 10.5% of the national female prisoner population”.

“In 2014, Indigenous prisoners comprised 11% of Australian prisoners aged 50 years and older.
… In 2014 there were 910 Indigenous prisoners aged 45 years and older across Australia, and tis subgroup has evidenced a 189% increase in size over the past decade.”

“In 2014, there were 1388 prisoners in New South Wales aged 50 and older and older people comprised 13.1% of all prisoners across the state, compared with 8.9% in 2004.”

As I have noted, this trend is a worldwide phenomenon in countries similar to Australia. For example in the United States while the prisoner population has grown by 17% in the period 2000-2010 the percentage growth in the prisoner population aged 50 and over has been 181%. For England and Wales the comparative figures are 34% and 128% respectively. It is predicted that by 2030 one-third of all prisoners in the United States will be aged over 50 years.

The proportion of prisoners aged 50 and over is in the order of 13% (nationally) in Australia compared with 12% in the United Kingdom; 13% in New Zealand
 and the United States and 20% in Canada.

As of 1 March 2015, there were some 47 aged inmates in NSW serving life sentences.

Premise of this Submission

It is specifically not my purpose to make any allegations or suggestions that elder inmates are specifically subjected to physical or psychological abuse because of their elder status in the way which is central to the narrative of both the ALRC Discussion Paper and the NSW Parliamentary report, but rather to suggest that the very nature of incarceration impacts far more directly and negatively upon older inmates and thus subjects them to a form of comparative abuse (vis-à-vis other inmates) which is based upon their elder status/age.

· Health Issues

Older prisoners have a higher prevalence of disease, particularly chronic conditions such as those related to alcohol abuse and smoking; cerebrovascular and vascular disease; respiratory problems; infectious disease; substance abuse; osteoporosis; arthritis and the like. Although health services in most Australian jurisdictions aim for the goal of community equivalence this is rarely possible, especially in those jurisdictions where health services are provided by custodial (or private) authorities rather than through the state public health system. 
Very few prisons are equipped to deal with infirm or disabled older inmates. Inmates suffering from dementia find that they are frequently the subject of abuse/intimidation by other inmates
 who exploit their vulnerability while at the same time custodial authorities often mistake their quietude as being compliance rather than actual unawareness of their situation – hence their health needs pass unnoticed and ignored.

Food and nutrition issues are important. While prison food is generally adequate in terms of basic nutritional standards, foods more appropriate for older inmates : soft, pureed, high fibre, diabetic, low carbohydrate, low fat, low sodium, lactose or gluten free, are not usually provided on any sort of systematic basis.
 
Older prisoners from CALD backgrounds may find the sudden transition to the standard correctional services meal provisions particularly hard to accommodate and there is little recognition of the relationship between ageing, diabetes and nutritional requirements.

Similarly even in the specifically-designated aged care unit (the Kevin Waller Unit) at Long Bay prison. The evening meal is served at 2.30 pm “which means that inmates often wrap the meal in a towel to keep it warm until it is consumed in the early evening. This was particularly common among inmates who require medication to be taken with food in the evening”
 – an overwhelming proportion of whom will be elderly inmates.
Services for people with cognitive difficulties
, dementia, Alzheimer’s and other late onset neurological disorders are rarely accessible in custodial settings and there is both a reluctance  on the part of custodial authorities to release them into the community and a reluctance on the part of community-based organisations (eg aged persons homes) to admit clients with a criminal record.

Palliative care services are rarely available in custodial settings and in many instances where a state Health Department or Government may have a formal policy in terms of allowing people to direct that they not be resuscitated in extremis when they have made an advanced care directive (“Living Will”) custodial policy generally mandates that inmates are to be kept alive, whatever their expressed wish, so as to minimise the number of deaths in custody.

Other specialist services such as podiatrists, optometrists and audiologists are not generally provided as part of the standard suite of healthcare services – again with a disproportionate impact on the health needs of older inmates.

It has been found that “only 12% of older inmates who met the diagnostic criteria for depression were currently receiving antidepressant medication
 - again a matter more likely to impact on older inmates.

I remind that ALRC that prisoners are not eligible to access the Medicare system
 and on admission to custody they also forfeit any existing access to NDIS programmes. [This is primarily because NDIS services are classified as “rehabilitation” services and not “medical” services and so need to be provided by a registered or approved rehabilitation service provider.]  
I also note without further commentary that the cost of maintaining older prisoners is estimated to about three times that of younger inmates
 and that the average cost of keeping an inmate in the Long Bay Hospital is in excess of $1000 per day compared with an average cost in community-based high needs aged-care facilities of $156 per day.

· Physical Conditions

Prisons are traditionally designed to accommodate and restrain young fit males. Older prisoners find that narrow corridors and steep staircases make mobility almost impossible. Corridors and cell doors are often too narrow from wheelchairs or walking frames and walking sticks are prohibited as they constitute potential weapons.

Cells are small and often difficult for older inmates to manage especially where, as a result of prison over-crowing, bunk beds are installed and need to be climbed into and out of.

In-cell toilet facilities are usually inappropriate for elder inmates suffering issues of incontinence
. Very few facilities have grab-rails or appropriately heighted facilities.
Showers are constructed so as to remove any sense of prisoner privacy which impacts more especially on older and frail patients and are usually of such a nature that they tend to increase the likelihood of falls which then in turn precipitate further serious health problems for older people. The avoidance of falls is a major health strategy in almost all Australian jurisdictions but there are no such policies in correctional facilities in terms of support rails and the like. Floors are usually of a material (such as linoleum) which is easy to clean but when wet is slippery and dangerous.

Extended “lock-downs” where prisoners are confined in their cells can be particularly oppressive for older prisoners. NSW has the lowest out-of-cell hours for inmates at an average of 8.2 hours per day in 2013-14, a decline from the 11.4 hours prevailing in 2010-11 which is well below the national average (10 hours) and below international best practice.

The NSW Inspector of Custodial Services has reported that each night approximately 18 of the prison population of that State will sleep in facilities built in the nineteenth century and that in an audit, of 7,920 cells some 2,381 (30%) were non-compliant with Departmental standards and thus “unfit for purpose”.

Assistance with such tasks as accessing food, cutting up food, personal  hygiene, washing, dressing, toileting and the like, especially when  prisoners (in NSW) are locked-in for up to 16+ hours per day
 is rarely available and impacts disproportionately on elder inmates.

The combination of physical conditions and limited access to appropriate health services has a disproportionate effect upon older inmates and to that extent a form of discrimination against them on the basis of their age which itself could be regarded as a form of elder abuse.
· Psycho-social issues

I have already mentioned the issue of privacy which I believe impacts disproportionately on older and less competent or physically capable inmates. This is exacerbated by the notorious level of overcrowding which is occurring in almost all Australian jurisdiction, which, as the NSW Inspector of Custodial Services has noted results in the “quality of life in the NSW custodial setting for both inmates and staff (being) diminished.”

The mental health of older inmates is also compromised by their general lack of family support, and although there is nothing that custodial authorities can do about this, it is relevant to note that in NSW “82% of inmates are placed in a centre outside their home region, making the maintenance of family and community ties extremely difficult.”
 This is an absolutely critical issue for Indigenous inmates when removed from country and is a matter within the (policy) control of correctional administrations.
The Inspector of Custodial Services has drawn attention to the numerous “examples of cellmates caring for less abled inmates” and that “Corrective Services of NSW staff do not have adequate knowledge of the physical vulnerabilities, mental health issues or debilitative diseases often associated with the aged population.”
 The Report went on the state that “with the growing number of aged inmates the demand on younger inmates will increase and the willingness of younger inmates to provide support and company may be tested.”

Nothing New Under the Sun

“The degree of civilisation in a society can be judged by entering its prisons.”
 Fvodor Dostoevsky: The House of the Dead (1862)
 

“The mood and temper of the public in regard to the treatment of crime and criminals is one of the most unfailing tests of the civilisation of any country. A calm and dispassionate recognition of the rights of the accused against the state, and even of convicted criminals against the state, a constant heart-searching by all charged with the duty of punishment, a desire and eagerness to rehabilitate in the world of industry all those who have paid their dues in the hard coinage of punishment, tireless efforts towards the discovery of curative and regenerating processes, and an unfaltering faith that there is a treasure, if you can only find it, in the heart of every man these are the symbols which in the treatment of crime and criminals mark and measure the stored-up strength of a nation, and are the sign and proof of the living virtue in it.”
 Winston Churchill, Home Secretary: House of Commons, 20 July 1910
Concluding Comments

It is not my purpose to canvass issues such as the appropriateness of older people being sent to prison; the nature of sentencing or the philosophical question of keeping people in custody who no longer remember exactly what they , where they are or indeed who they are. Those are matters for public policy to resolve. Similarly I do not wish to explore the validity of the claims made by some writers to the effect that the current situation for a number of older prisoners constitutes as “double punishment”
 because prison facilities and conditions create a harsher and more oppressive/repressive environment for older inmates. Finally I am also not offering commentary on the claims that imprisonment itself accelerates the ageing process. All of these matters are for resolution in another forum.

It is however my purpose to draw to the Commission’s attention the fact that there are an increasing number of elder Australians now confined in a variety of custodial settings and that this number and proportion is likely to increase for a whole variety of factors. This increase is inevitable ad reflects a worldwide trend. 

To the best of my knowledge, no previous examination of the issue of elder abuse has ever identified elder Australians in custody as a specific subset of the elderly population, nor recognised that they constitute a unique cohort within that population.

To the extent that conditions in prison, by their very nature, not deliberately or with malice, impact differently and indeed more harshly on older prisoners, the question becomes, is this some form of elder abuse?

If non-custodial older Australians were systematically denied equal access to health services or substantially inferior physical living conditions or standards of nutrition or were placed in situations where their vulnerability to bullying, harassment, intimidation of exploitation was magnified or were located in environments where family and community support was minimised or were denied rights to even the most basic level of privacy, would we consider this some form of elder abuse?

Of course many of these older prisoners are people who have committed terrible crimes and should rightly be in prison both for the safety of the community and as a just retribution for their offences but there are many who do not fit this particular extreme category. They are simply old and serving time. Many have become institutionalised and probably live lives which are more ordered and secure than they would if returned to the community without some of the support services they now access.

That really is not the question. The issue is this: do standard prison conditions and practices in some way discriminate against older prisoners to the extent that they constitute elder abuse, and if they do, should some remedial action be identified or recommended by the Australian Law Reform Commission?

Submitted in a personal capacity.

Christopher J Puplick AM

20 February 2017
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