Chambersof the Hon. Diana Bryant AO
Chief Justice, Family Court of Australia

Submission in Responseto the Australian Law Reform Commission
I ssues Paper 44:. Equality, Capacity and Disability in Commonwealth Laws

17 January 2014

I ntroduction

| welcome the opportunity to make a submissionaats@f the Australian Law Reform
Commission’s (“ALRC’s”) Review of Equal Recogniti@efore the Law and Legal
Capacity for People with Disability. This subm@sis made in response to Issues Paper
44, Equality, Capacity and Disability in Commonwealiémis (“the Issues Paper”),

which was released on 15 November 2013.

I note that paragraph 286 of the Issues PapettitbeeitFamily law’ and states as
follows:

A range of potential issues that may affect pewyjille disability being recognised
as equal before the law, or exercising legal capadrise in the context of family
law. The ALRC seeks stakeholder feedback on teeses which may, for
example, relate to:

» assessment of capacity where incapacity is eitheged by another
party, or the court has concerns about the legalazaty of a party;

» legal representation and issues around the givihgstructions,
discussed above at paragraph 191,

» case and litigation guardians, including issuesppointment, costs and
exposure to liability;

« expert reports;

* primary and secondary considerations in parentirgfters, including for
example, assessment of capacity to provide fonéleels of the child;

* spousal maintenance, including considerations tfreuneed; and
* property orders.

The paragraph concludes with ‘Question 40’, whisksa

What issues arise in relation to family law thatynadfect the equal recognition of
people with disability before the law and theirlapito exercise legal capacity?
What changes, if any, should be made to Commoriwleals and legal
frameworks relating to family law to address theseies?



There is reference in the list of family law rethissues in paragraph 286 to an earlier
discussion of case and litigation guardians ingragah 191. Paragraph 191 states:

Capacity to give instructions and participate in litigation

A person’s capacity affects their ability to engagéh the justice system at a
broad level, but also to start or defend proceedirg give instructions, or to
settle a matter. As a result, in considering thaitgof people to access justice a
number of issues arise, including:

» the relevant standard of capacity;

* appropriate approach in circumstances where capyasitan issue in the
course of proceedings and the role of legal pramiiers representing a
client who may lack capacity, as well as opponentsrcumstances
where the person is self-represented,

* appointment of litigation or case guardians, indhgithe involvement of
Public Guardians and Trustees and associated cogiications; and

» capacity and authority to give instructions to leggpresentatives.

The two most significant issues raised in this sisbmn concern funding for case
guardians’ legal costs and nomination of case gamscby the Attorney-General.
Although they have both been vexed issues for #milly Court of Australia (“the
Court”) for a number of years, they are becomirggeasingly pressing, as the Court’s
case load is now comprised of the most difficull aomplex disputes; many of which
involve a party or parties with physical and/or ta¢disabilities.

I will also discuss the approach the Court takeshifdren’s cases where a parent with a
disability is seeking to spend significant timetwheir child, and | do so cognizant of ill-
informed criticisms that thEamily Law Act 197%Cth) (“the Act”)) and courts
exercising jurisdiction under it discriminate agdidisabled parents. | intend to then
briefly refer to some select decisions in the afggoperty, spousal maintenance and
adult child maintenance which may be of interesh®ALRC. Finally, as sterilisation is
a matter referred to by the President of the ALR@fessor Rosalind Croucher, in the
podcast dated 17 December 2013, | will refer tosoymission on that topic made to the
Senate Community Affairs Committee as part ofntgiry into the involuntary or
coerced sterilisation of people with intellectusdadbilities.

I make this submission in my capacity as Chiefidasif the Family Court of Australia
and the views | express herein, which have beealdped in consultation with the
Court’s Law Reform Committee, do not purport toresgent those of other Family Court
judges or of the Court as a whole.

! TheFamily Law Rules 200¢Cth) use the term “case guardian”, as comparel thitgation guardian”
which is used in th€ederal Circuit Court of Australia Rules 20QCth).



I ssues of relevance to the Family Court of Australia
Caseguardians

Case guardians are governed by Part 6.3 of ChamtetheFamily Law Rules 2004

(Cth) (“the Rules”)? With the exception of rule 6.13, which is disas&n more detall
later in the submission, the rules pertaining t®ecguardians are in similar terms to those
contained in th&amily Law Rules 1984Cth), which were superseded by the 2004
Rules? The Dictionary to the Rules states thease guardiaimmeans a person appointed
by the court under rule 6.10 to manage and coraluease for a child or a person with a
disability, and includes a next friend, guardiaritein, tutor or litigation guardian.”
According to the Explanatory Statement for the Rutfg]he term “case guardian”...is
considered to be more user friendly than the others

Rule 6.08 of the Rules requires the appointmemtcdse guardian for any party who is a
person with a disability. Specifically, sub-rul®8(1) provides that:

A child or a person with a disability may startntimue, respond to, or seek to
intervene in, a case only by a case guardian

The Dictionary to the Rules defines a “person \aittisability” as one who, because of a
mental or physical disability, does not understdngdnature or possible consequences of
the case or is not capable of adequately condyatingjving adequate instruction for the
conduct of, the caseRule 6.10 provides that a person may apply ferabpointment,
replacement or removal of a person as a case guanfla party. An application can be
made by a party or a person seeking to be madeaeeguardian or by a person
authorised to be a case guardian. Procedurallgpplication is made by way of an
Application in a Case and supporting affidavit. dittnally, rule 1.10 of the Rules
enables the court to make an order on its owraiing in relation to any matter
mentioned in the Rules and thus the court can appatase guardian on its own motion,
provided that the relevant provisions of the Pa3td the Rules are met (see discussion
below).

Rule 6.09 extends the former rule by providing th@erson may be a case guardian if
the person:
@ is an adult;
(b) has no interest in the case that is adverse tmtéeest of the person needing
the case guardian;
(c) can fairly and competently conduct the case; and
(d) has consented to act as the case guardian.

%Part 6.3 of Chapter 6 of the Rules applies onlyraxeedings in the Family Court of Australia. Case
guardians in family law proceedings conducted sFederal Circuit Court of Australia are governgd b
Chapter 1, Part 11, Division 11.2 of thederal Circuit Court of Australia Rules 20QCth).

% This is significant insofar as case law which piteg the 2004 Rules, suchkemnnis & Kannig2002]
FamCA 1150 on the role of case guardians, may coatio be relevant.

* Sub-rule 1.16(3) provides that the Dictionary ferpart of the Rules.



Rule 6.11 enables the court to request that therddly-General nominate, in writing, a
person to be a case guardian if, in the opinicth@fcourt, a suitable person is not
available for appointment as a case guardian efsop with a disability. The
appointment is automatic and occurs without thelrieea court order, provided that the
conditions of sub-rule 6.11(2) are met, ie. thatplrson files a consent to act, a written
nomination and a Notice of Address for Service.

Rule 6.13 sets out the requirements for the conolugtcase by a case guardian.
Pursuant to sub-rule 6.13(1), a person appointedcase guardian of a party:

€) is bound by the Rules;

(b) must require anything required by the Rules todmgedby the party;

(c) may, for the benefit of the party, do anything pited by the Rules to be
done by the party; and

(d) if seeking a consent order, other than an ordating to practice and
procedure, must file an affidavit setting out thet§ relied on to satisfy the
court that the order is in the party’s best intexes

Sub-rule 6.13(2) provides that the duty of disctesapplies to a case guardran.
The role of case guardians and their significanzéhie outcome of litigation

I have set out above the terms of rule 6.09, wharicerns who may be appointed as a
case guardian, and rule 6.13, which discussesotduct of proceedings by a case
guardian.

In the decision oKannis & Kannig2002] FamCA 1150, the Full Court of the Family
Court (Nicholson CJ, Buckley and Kay JJ) confirntieat the overarching role of the
Next Friend (as the Full Court then describedsitfoi conduct litigation and provide
appropriate instructions to do so. The Full Calsb said that the appointment of a Next
Friend is necessary to enable a decision to bengitrech will be binding on the person
under a disability (at [59]). The Full Court thexferred to the decision &ead & Read
[1944] SASR 26 at 28-9, where the Supreme CouBlonith Australia said:

[A] person who accepts the duties of guardian tanidoes not do so...as a
matter of form. A guardian ad litem on behalf ofiasane person or an infant
represents that person before the Court, andhisiduty to see that every proper
and legitimate step for that person’s represemtasidaken. He has got to give
his mind to it, and decide for himself upon the eniai put before him what
course of action to take...

More recently, the Full Court of the Federal Conrt v Human Rights and Equal
Opportunity Commissiof2006) 233 ALR 432 (Black CJ, Moore and Finkelst&ih said
that, in substance, the purpose of appointing @ gaardian is “to protect plaintiffs and

® Rule 13.01 of th&amily Law Rules 2004Cth) sets out the elements of the duty of disaiesu



defendants who would otherwise be at a disadvanssgeell as to protect the processes
of the court” (at [25]).

It is a role that has been described as:

...an invidious one in the sense that the persaakiag on the decision-making
responsibilities of the litigant whilst having tasaure that their own interests do
not conflict with those of the litigant. That meaathat the case guardian has to
make decisions which are often unpalatable tort&vidual litigant®

The Full Court of the Family Court #orster& Forster[2012] FamCA 47 emphasised
the importance of ensuring that orders for the agpent of a case guardian not be
made without due regard to the “very serious” cqnsaces which may flow from that
appointment. The Full Court opined that “...to reiean adult person of the right to
conduct his or her own litigation is a serious stad a serious deprivation of a
fundamental right” (at [135]). The Full Court dfet Family Court’s decision was cited
with approval in the recent caseMérrickson & Padmorg2013] FamCA 916, where
the trial judge, Loughnan J, said (at [26]):

The appointment of a case guardian is not discratio It goes to the integrity of
legal proceedings that parties before the coure llag capacity to present their
case or to instruct a lawyer to do so, on theiralfeh

The serious consequences of appointing a caseignan illustrated by the case of
Forster[2010] FamCAFC 205, a decision of Strickland J eiggng the Court’s appellate
jurisdiction as a single judge. In the contextaoig-running litigation, the father had
filed an application to extend time to file a Netiof Appeal against parenting and
property orders made by a federal magistrate, gathst an order appointing a litigation
guardian for him. The application for an extenssdtime was filed during the tenure of
the case guardian’s appointment. Strickland deliance on the Full Court’s decision in
Willshire & Willshire[2009] FamCAFC 130, found that the father had aoding to file
any application, including a Notice of Appeal, véhihere was a litigation guardian
appointed for him. The only exception was a cimgiéeto the appointment of the
litigation guardian itself. Strickland J noted that, separate to the appdicdtefore him,
there was a further extant notice of appeal thdttdeen filed by the father while a
litigation guardian was appointed. Strickland idl $hat that Notice of Appeal, and the
balance of the application before him, save forapgeal against the orders appointing
the litigation guardian, had to await the outcorhthe application seeking an extension
of time and the outcome of the appeal, if the ajapion was granted. Strickland J
ultimately granted an extension of time and, asudised below, the father’s appeal was
upheld.

® SeeAnton & Malitsa[2009] FamCA 623 at [2].
" SeeForster & Forster[2010] FamCAFC 205 at [3].



“Disability”, competence and the importance of medievidence

A fundamental principle in decisions as to wheitrenot to appoint a case guardian is
that litigants are assumed to be able conduct tveir proceedings and the party
asserting otherwise bears the onus of establidagkgof competence to the court’s
satisfaction. As the Full Court of the Federal @said inL v Human Rights and Equal
Opportunity Commissiofat 26]:

There is a presumption of competence unless arnidhumtontrary is proved; that
is, there is a presumption that a litigant of adle is competent to manage his or
her affairs:Masterman-Listeat [17] per Kennedy LMurphy v Doman

(2003) 58 NSWLR 51; [2003] NSWCA 249 at [36] pemidéey JA. When it is
alleged that a person is incompetent, the onusaaff s on those so asserting:
Masterman-Listeat [17] per Kennedy LDalle-Molle v Manog2004) 88 SASR
193; [2004] SASC 102 at [17] per DebellAndreapoulou v NowaR002] VSC
462;Pratt v Dickson2000] QSC 314.

This passage has been cited with approval in agdpednd first instance decisions of the
Family Court®

It is well accepted by the Family Court that tHe¢ mere fact that a party may be
conducting litigation in a way that appears toroeical to their interests is not a

sufficient legal basis upon which to appoint a cgisardian. The Full Court of the
Family Court inForstersaid (at [126-7]):

It is the common experience of courts that manfyregiresented litigants appear
to act against their interests, file voluminousuwoents and file many
applications, some of which, at least at first hlusould enjoy no prospect of
success.

As the Full Court of the Federal Court made cledr v Human Rights and Equal
Opportunity Commissigreonduct that might on its face appear to be ajaine
interest of a litigant does not compel the concnghat the person is in “need” of
a litigation guardian. At [34], the Court said:

...the fact that a litigant has put forward a case thveals no reasonable
cause of action may say nothing at all about tigalt’'s capacity to
present such a case...

The difficulty that may attend the conduct of latgn in which a party who may have a
form of disability is self-represented also doesafatself establish a need for a case
guardian. The decision Materanzi & Suskain (No 22011] FamCA 276 is an

example. In that case, the mother sought to haasa guardian appointed in parenting
proceedings to which she was a party, on the blaaishe was not able to adequately
conduct or give adequate instructions for the cohdfithe case. The trial judge, Forrest

8 SeeForster & Forster[2012] FamCAFC 47Merrickson & Padmor¢2013] FamCA 916.



J, found that it was “abundantly clear” that thetineo had a serious hearing defect that
affected her ability to hear and understand theg®dings in which she was involved,
and to speak and communicate with others. NeJesbgin the absence of evidence that
the mother was unable to properly participate engloceedings, Forrest J declined to
grant the application. Forrest J expressed hietdigat the mother’s legal
representatives withdrew from the case and thatdwensel intended to do so also if the
application to appoint a case guardian was refusadyent on to state that (at [18]-[21]:

I understand and appreciate that participatioitigetion by the mother, with or
without legal representation, is difficult for hdram not though, satisfied simply
because | appreciate the difficulty of it, that ghaot capable of adequately
conducting or giving adequate instructions for¢baduct of the case.

[T]he lack of legal representation, as difficultthat makes the mother’s case,
particularly in circumstances where she is allegiveg the subject child...has
been the victim of sexual abuse by the applicahefaand also that she was
subject to significant domestic violence at thedsaof the father will make this a
very difficult case indeed.

That said, | am not satisfied that the grounds ugbich | would be entitled to
order the appointment of a case guardian are inpiesent in this particular case.

The validity of the appointment of a case guardsamot dependent upon medical
evidence as to the party’s capacity being befoeecthurt. The Full Court of the Federal
Court inL v Human Rights and Equal Opportunity Commissiaid that the means by
which the court will determine whether a guardibawdd be appointed can vary from
case to case. The Full Court went on to say beaetwill be cases where no medical
evidence will be available, such as where a litigafuses to submit to a medical
examination, and there will also be cases wheréattieof capacity is so clear that
medical evidence is not called for. However, th# Eourt of the Family Court in
Forster& Forster[2012] FamCAFC 4aid that appointing a case guardian in the
absence of relevant medical evidence is a stefshatild be approached widxtreme
care” (at [141]).

In that case, the father, who was a party to ptg@erd parenting proceedings,
successfully appealed a decision of a federal rraggsto appoint a litigation guardian

for hin? in circumstances in which the father had refuseattend a psychiatric
assessment and there was no other medical evitbefme the court. The Full Court
found that the order requiring the father to undgugychiatric assessment was not made
on any proper grounds as it was intended to “cotefles Honour’s already held view
that [the father] was not competent”. To then gepas the Full Court found the federal
magistrate did, and infer that failure to complyhthe order for assessment made the

® TheFederal Circuit Court of Australia Rules 20QCth) use the term ‘litigation guardian’, as congghr
to ‘case guardian’ in thEeamily Law Rules 2004Cth).



appointment of a litigation guardian appropriatasWwfundamentally flawed” (at [137]-
[8]). The Full Court concluded that there nothinghe material before the federal
magistrate or in the federal magistrate’s reasbatsdupported the appointment of a
litigation guardian (at [136]).

By way of contrast, the decision of O’Reilly J$alanger & Maxwel[2011] FamCA
1248 is an example of a case in which a case quawdas appointed despite the party
who was the subject of the appointment refusingttend for psychiatric testing.
O'Reilly J emphasised that her own observationthefparty for whom an application to
appoint a case guardian had been made would b#igmesut to found such an
appointment, because she would not, as a judggudldied to make that assessment.
However, in circumstances in which the mother péesitly refused to attend for a
psychiatric evaluation O’Reilly J concluded that bemn observations of the mother, her
management of the case over a five-year periodaarehrlier diagnosis of mental
disability was a sufficient basis upon which tadffithat the mother could not conduct her
case or give adequate instructions for the conaluicer case. Thusjthough there was
no current psychiatric report before the Courtehgas nevertheless medical evidence
that had been tendered throughout the lengthyryistithe proceedings that O’Reilly J
was able to take into account.

Funding for case guardians’ legal costs

One of the most significant, if not the most sigrant, issue that arises in any discussion
of case guardians is the availability of funds fratmich to meet the case guardian’s legal
costs. As Cronin J observed@rmierson & Grierson2009] FamCA 114, one of the
considerations in the appointment of a case guaidithat the person who accepts that
role must be objective and have no pecuniary istenea personal sense in the matter.
The availability of adequate funds to meet a casgdjan’s legal expenses is therefore
critical to their suitability for appointment if ¢hcircumstances so warrant.

Rule 6.14 of the Rules provides that the court oraer the costs of a case guardian to be
paid by a party or from the income or propertyle person for whom the case guardian
is appointed.Salanger & Maxwells an example of a case where the legal costsof th
case guardian appointed for the mother in pareringproperty proceedings were to be
met from the mother’s income and property.

However, in circumstances where it would not berappate to make an order that costs
be met by the party, or where a litigant is impeagus, serious problems arise.
Experience shows that the absence of a fund to iegatcosts is likely to act as a
powerful disincentive to potentially suitable cagmrdians accepting an appointment.
This is particularly so where the case guardiarmsée instruct a legal practitioner,
because the case guardian is personally liablinécosts and expenses of the legal
practitioner. It may be possible to secure a gofilggal aid to fund a case guardian’s
legal costs, but such grants can be difficult taol particularly in property proceedings,
and the process of seeking legal aid is itself thm@suming.



In the case oModra & Modra[2007] FamCA 1590, a long-standing parenting digput
involving serious allegations of child sexual ahusteickland J accepted medical
evidence that the father required a case guardiaaritinue the parenting proceedings.
Although the Public Advocate for the State of Soltistralia was prepared to act as a
case guardian if appointed, that acceptance waditcmmal upon a grant of legal aid
being made in his favour to enable him to insteusblicitor. If a grant was not
forthcoming, the Public Advocate would not be ableontinue to act as the case
guardian. Strickland J granted the request madmbugsel for the independent
children’s lawyer for an adjournment so that thetereof legal aid funding could be
explored. In so doing however, Strickland J exgedsand repeated his concern about
how long the process was taking and the effectttfetielay must be having on the
mother and children. A grant of legal aid wasmoétiely forthcoming but that did not
occur until May 2007, approximately 16 months a8&ickland J first became concerned
about the apparent state of the father's mentdtthea

As this case illustrates, the need to identifylaloée source of funds from which to meet
case guardians’ legal costs can result in sigmficelays in the resolution of family law
disputes. If a suitable case guardian cannot lbediothen the proceedings cannot
progress and the court will have no choice butigmds the application or applications,
or stay the proceedings indefinitely pending thpaaptment of a case guardian. That has
potentially very serious consequences for the famihvolved and particularly for
children who may be the subject of or affected isputation.

The Full Court of the Family Court (Finn, Thackrayd Strickland JJ) observed in
Willshire & Willshire[2009] FamCAFC 130 that it is a common occurreiocehere to

be no person, entity or authority available to tageappointment as a case guardian. The
Full Court said that although State entities sugpublic trustees or public advocates are
the obvious choice to take up such appointmentsenhere is no other alternative, their
ability to accept appointments was, the Full Cpuesumed, related to the question of
costs. As | will discuss in the next section, whooncerns the allied issue of the
Attorney-General nominating case guardians, it wdod highly desirable if discussions
could take place between the Commonwealth and §taternments as to establishing a
pool of funds from which to meet case guardiangaleosts where they cannot be paid
by the party themselves. | believe there woulddresiderable advantages in having such
funds administered by State and Territory legalagéncies, not least of which would
include utilising existing expertise and maximiseministrative efficiencies.

Nomination of case guardians by the Attorney-Gelnera

The final matter | wish to discuss, which is retate the issue of funding for case
guardians, is nomination by the Attorney-Generss.| stated earlier, rule 6.11 provides
that the court may request that the Attorney-Gdmemainate a suitable person in

writing to be a case guardian if, in the opiniorthed court, a suitable person is not
available for appointment. Although the Court dneskeep dedicated statistics on
requests for nomination under rule 6.11, and resp®to those requests, | arranged for a
search to be undertaken of the Court’s internajjueint database to identify those cases



where a request had been made. Although | recednis is an imperfect search
technique, | was able to locate a number of juddmievolving requests for nomination.
Unfortunately though, it does not appear that aination was forthcoming in any of
those cases. One of the cagasnor & Hulett[2011] FamCA 196, deals with the issue
of nomination in some detail and | propose to qotensively from that decision in my
submission.

Before turning taConnor & Hulettl wish to refer to the matter &alanger & Maxwel]l
which | believe amply demonstrates how the timelyotution of proceedings can be
compromised where a suitable case guardian caenfouind and where a request for
nomination under rule 6.11 is not responded to @itjpeisly, or indeed at all. As
recorded by the trial judge, O’Reilly J, the mattad a long history, commencing by way
of an application for parenting and property ordsssied in 2003. On 15 May 2006
O’Reilly J made orders pursuant to rule 6.11 whiehHonour hoped would result in in
the appointment of a case guardian by the AttoBegeral. O’Reilly J said in her
judgment at [19] “[u]nfortunately, my endeavour &ppointment of a case guardian in
2006 via the Attorney-General failed”, resultingle trial dates set down for June 2006
being vacated. The proceedings were stayed petitgndetermination of the father’s
application for the appointment of a guardian andf@ministrator for the mother under
state legislation. In November 2006 the fathepgli@ation was dismissed. The two
Tribunal initiated applications for guardianshipreselismissed in April 2008, with there
having been little progress in the proceedingsteefioe Family Court. Those
proceedings were stayed in September 2008 untiiduorder.

By June 2010, after having periodically checkegmogress with the case, O’'Reilly J
said she had become “increasingly concerned tleanttter had languished and needed
freshly to be brought to trial and finalised” (84]). Trial directions were made at that
time. In October 2010 the mother filed an appiaaseeking interim residence orders,
with O’Reilly J delivering reasons for judgmentecember 2010 whereby she said that
she was not prepared to hear and determine theen'®#pplication until she attended
for psychiatric assessment and report. Followiregrhother’s refusal to attend a
psychiatric appointment, and with further triale®having been vacated, in June 2011
the independent children’s lawyer filed an applmafor the appointment of a case
guardian for the mother. The application came tge@Reilly J on 15 July 2011, and
upon being satisfied that a suitable case guatthanbeen located who met the criteria
contained in rule 6.09, an appointment was mades dccurred more than five years
after an unsuccessful request for nomination had lbeade to the Attorney-General.

In orders made on 5 February 201@ionnor & Hulett[2010] FamCA 103, Murphy J
directed that a case guardian be appointed fdiather and, by reason of no suitable
person being available for appointment, requestatithe Attorney-General nominate a
person to so act. At [39] of the Reasons for JuglgnMurphy J expressed himself to be
“profoundly concerned that the process contempllyethat appointment should not
delay these proceedings.” That, unfortunately,miticome to pass.
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| intend to quote at some length from Murphy J'&&ns for Judgment delivered on 16
March 2011 Connor & Hulett[2011] FamCA 196), which incorporate his Honour’s
Reasons for Judgment delivered on 1 November 20&0r(or & Hulett (No 2]2010]
FamCA 1013), as they detail the ultimately futittoes made by the Court to secure a
nomination of a case guardian by the Attorney-Gandviurphy J said:

50.1 am profoundly disappointed and saddened thaptbeess contemplated — a
process designed to assist a person with a digalniéimely a mental illness —
has, indeed, delayed these proceedings. In redstimered on 1 November
2010 | said:

19. | sought to make the point then, both oralljthe father]
when he appeared before me and in the ex tempasens
which issued subsequently, that the issue befer€turt
was both [the father’s] capacity to properly représhimself
and thus maximise his best chances as it weresin th
parenting proceedings and obtain orders which nbghdeen
to reflect the caring and loving relationship thatioubtedly
exists between the father and [the child].

20. This is a point which | have again sought tekasis to [the
father] on more than one occasion during the prdicgs
before me today.

21. Since the making of that order there has tiegdpvhat can
only be described as extraordinarily unfortunate
circumstances that have seen in the space of abwut
months no progress whatsoever having been madedaha
appointment of a case guardian to [the father].

22. The Court’s processes, including the legistatind rules
which govern it, contemplate a process whereby the
Attorney-General appoints a case guardian so ab\viate
the very sorts of difficulties that have occurradhis case.
The difficulties encountered by the independenidcén’s
lawyer...in having a case guardian appointed in¢hge in
accordance with the Court’s rules are deposed &min
affidavit by [the independent children’s lawyellEfi in these
proceedings.

23. Those difficulties culminated in correspondepassing
between [the independent children’s lawyer] and the
Attorney-General’'s Department and more recently letter
dated 21 September 2010 addressed the Assistaet&gc
of the Family Law Branch of the Attorney-General's
Department by this Court’s principal registrar, MBpello.
That letter sets out the difficulties attachedn®e t
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appointment for case guardian in this case andxauher
ease of reference a transcript of the proceediatm®
me...that sought to appoint a case guardian forfitier].

24. The principal registrar said in that letter:

From the Court’s perspective this matter cannot
progress any further until such time as a casediprar

is in place. In effect it means that [the fatheil] not

be able to spend [unsupervised] time with his child
note that the order was made by Murphy J in Felgruar
2010 and | would ask that now the Attorney-General
has taken up his portfolio the request made for the
appointment of case guardian be expedited.

25. On 7 October 2010 a letter was received fraamAbsistant
Secretary of the Family Law Branch of the Attorney-
General’'s Department which | have marked as exAilit
these proceedings.

26. | will quote the letter in full. It says:

Dear Ms Filippello, Thank you for your letter of 21
September 2010 regarding the Court’s request #or th
Attorney-General to nominate a case guardian inrtater
of [Connor] and for your offer of assistance in the
development of the processes. The Department ig @o
position to provide a nominee case guardian for the
Attorney-General at this time as new arrangementthe
nomination process for case guardians in the Fa@Gulyrt
of Australia are currently being put in place.nderstand
the Attorney-General will provide the Court withrtiuer
information as soon as possible and we look forvard
working with you on this important area of famigw

policy.

27. Whatever new arrangements may or may not bengléce
by the Attorney-General’s Department as indicatethat
letter they are of cold comfort to [the father] dao the
independent children’s lawyer in this matter) eativhom
have now had to wait nine months before finallyereng an
answer that a case guardian would not be appointed.

28. The ramifications of this for this matter artinnately a
resolution of it and the making of orders ultimgtel
considered to be in [the child’s] best interestpps do not
need to be dwelled upon in the course of thesensasl
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simply pause to observe that it is very unforturtags the
case has not been able to progress by reasontdatha

51.No doubt governments at both state and federal ¥eoeld be able to advance
many reasons which they would presumably suggegbaed reasons why no
arrangements have been put in place so as topaa@ile with a serious
debilitating illness such as mental iliness frormihg a case guardian appointed
for them in parenting cases before this Court. Mthex might be the merits (or
demerits) of any such argument, what is at le&strak that, as at today, there are
still no arrangements in place whereby case guasdian be appointed efficiently
and effectively so as to allow people with a difgbincluding specifically
mental illness, which deprives them of the capacityonduct proceedings on
their own behalf.

52.That this is tragic for those individuals is onath That it has consequent tragic
consequences for children is quite another.

53.1 say no more than that it concerns me profouriuly those arrangements are not
in place, and all the more so in circumstances biee most recent Australian of
the Year, Professor McGorry has spent a considegablportion of his time in
that role attempting to educate the community neipect to mental illness and
the tragedy of youth suicide in particular.

54.That there should have been a confluence of cirtamoss that have prevented
the final determination of these proceedings ingéeod between July 2009 is to
say the least tragic and profoundly disappointing.

55. That there should have been a delay of 12 montlis wltase guardian was
sought is to say the very least extremely unforteyrend, it needs to be said,
tragic for the child, particularly in light of tr@ders which will ultimately be
made in these proceedings today.

I am not aware of any new arrangements for the nation of case guardians in the
Family Court having been put in place. It is abamtty clear to me that the current
system is not working effectively and | encourdge Attorney-General and his
Department to give urgent consideration to fundorgcase guardians’ legal costs
generally, where those costs cannot be met byalhtg,@nd to instituting a nomination
process that enables case guardians to be quiggbjirsted where a suitable candidate is
not available. I return to the comments of thd Baurt inWillshire, where it was said:

54.We cannot leave this appeal without commentingherctrcumstance of the
husband’s own solicitor being appointed as the gasedian. That is highly
unusual and indeed concerning, but it was broulgbtitby the absence of any
other person or any other relevant entity to tgkéhe appointment. A request
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had been made by the registrar to the Attorney-épersuant to Rule 6.11 of
the Family Law Rules but no nomination had beenemad

56. 1t would be highly desirable, in our view, if thétérney-General was able to
initiate discussions for arrangements between thrarGonwealth and State
Governments which provide for a suitable case gaar be appointed for a
person in the position of the husband here wheneetis no alternative available.
It is entirely unsatisfactory that the husband'sx@alicitor should be placed in
the position where he is appointed as the husbaad's guardian. They have
entirely different roles in the conduct of theddtion.

| strongly endorse the Full Court's comments.
Decision making involving a parent or parentswith a disability

I now wish to briefly discuss the approach the Ctakes to making decisions about
parental responsibility and time spent by a chiithw parent who has an intellectual
disability. I raise this issue in response to ditle in The Agenewspaper on 15
December 2012 entitled ‘A child taken, a motheeges’® According to that report, the
case concerned ‘Rebecca’, the mother of an eigirtgld child. Rebecca suffered from
a mild intellectual disability. It would appeatirelatives of Rebecca’s former partner
and the father of the child applied to the Fed®tadistrates Court for orders that the
child live with them and also orders regarding ptakresponsibility. The article states
that as a result of an order made by consent if¢lderal Magistrates Court, in
circumstances where a litigation guardian had lagginted for Rebecca, Rebecca only
spends time with the child every second weekenddanidg part of school holidays.

The decision is described as one which has “dempigerned lawyers and human rights
workers, who believe Rebecca is the victim of diexible Australian Family Law Act
that discriminates against disabled parents indbre& United Nations conventions
protecting the rights of the disabled and childrantl which, for some, has “disturbing
parallels” with the ‘stolen generations’. Rebesdéigation guardian is quoted as
saying:

The [Family Law] [A]ct assumes the parties are raltynthe natural parents and
where that is not the case it doesn't give preterén a natural parent. And it
does not give protection to someone with a cogaitiigability. It treats disability
as a barrier to parenting just like drug addiciga barrier.

If she didn’'t have a mild intellectual disabilityam sure that her child would still
be living with her. It is wrong at every level.

19 Mark Baker, ‘A child taken, a mother grieveShe Age15 December 2012,
http://www.theage.com.au/victoria/a-child-taken-ather-grieves-20121214-2bfd9.htmalccessed 7
January 2014.
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On the same day an opinion piece authored by Me€&ovoPearce, the Victorian Public
Advocate, was published in tBydney Morning Herald There, Ms Pearce said that the
Federal Magistrates Court (now the Federal CirCoiairt) or Family Court can remove
children from a parent under the Family Law Acattbetter parent”, or where it is
deemed in the best interests of the child. Msd®e@rthen quoted as saying “l am
increasingly concerned that children are being rexddrom parents with a disability
principally due to that disability and not becatise cases meet the relevant tests.”

It is not appropriate for me to comment on indiddecisions and certainly not on one
that was made by consent in the former Federal #iages Court. However, insofar as
it is being suggested that the Act discriminatesiregg parents with an intellectual
disability, or that the presence of an intellecuiahbility is of itself a disqualifying
factor in an application in which a parent is sagkio spend substantial time with their
child, I believe those views are misconceived.

In any case where parenting orders are soughthehttey be orders for the allocation
of parental responsibility, or time spent with @d:hor any other order concerned with
the care, welfare and development of a child, & mterests of the child is the
paramount consideratidh.The Act makes no reference to a “better paregdf + the
focus is unequivocally on the child’s interests arib is best positioned to meet the
child’s needs.

How a court determines what is in a child’s bestnests is by considering the matters
contained in section 60CC of the Act. These inelbdth ‘primary’ and ‘additional’
considerations. Relevantly, the two primary coesations are:

» the benefit to the child of having a meaningfuateinship with both parents; and

» the need to protect the child from physical or p®jogical harm from being
subjected to or exposed to abuse, neglect or farulgnce’’

The additional considerations include:

» the nature of the relationship of the child witlcleaf the child’s parents and
other persons, including grandparents and othativek;

» the capacity of each of the child’s parents andahgr person, including
grandparents and other relatives, to provide femtkeds of the child, including
emotional and intellectual needs; and

» the attitude towards the child and to the respalitgels of parenthood
demonstrated by each of the child’s paréhts.

11 hitp://www.smh.com.au/federal-politics/politicalinpn/disability-no-bar-to-good-parenting-20121214-
2bf75.html(accessed 7 January 2014).

12 Family Law Act 197%Cth), s 60CA.

13 Ibid s 60CC(2).

4 Ibid sub-ss 60CC(3)(b), (f), (i).
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The court can consider any other fact or circuntdhat it thinks is relevant to the
decision of what orders would be in a child’s bhagtrests?

| confirm that neither the primary nor the addisoonsiderations make specific
reference to whether or not a parent suffers fradisability, or how the presence of a
disability may affect the outcome of parenting @edings.

The following Family Court decisions, all of whighvolve a parent with an intellectual
disability, may be of assistance to the ALRC imgaj insight into the Court’s reasoning
process. | believe that they refute any suggeshianthe mere presence of an intellectual
disability, regardless of its severity and indepandf any other factors, will be
determinative of the outcome of an applicationdarenting orders. A summary of some
relevant cases follows:

Turnbull & Meaghel{2013] FamCA 184

This matter involved an application by the motlardole parental responsibility
for her four children and that the children livehwher, as they had been doing for
the 15 months prior to hearing. It would appeat the father originally sought
that the children live with him, or at least theras a disagreement between him
and the mother as to the children’s residencetheutather abandoned the
proceedings a few months prior to the matter corompr final hearing and thus
the trial proceeded in his absence. The evideafmdthe Court was that the
mother had an intellectual disability and thatfiiber had a chronic medical
condition. The evidence of the family report writeas that, during the time that
the parties lived together, the children has beserely neglected, leading to
significant developmental delays.

The trial judge, Austin J, found that apart frora tather’s deteriorating health, he
also lacked insight into the children’s emotioneéds. In particular, the father
had chosen to disengage from the children withati$fe.ctory explanation.

Austin J also had residual concerns about the mstparenting capacity and the
potential for her “intellectual delay” to comproraiker ability to cater to the
children’s intellectual needs as they aged and redfevidenced by the
children’s past delay in reaching developmentaéstdnes. Austin J then said (at
[571):

That aside, the previous shortcomings in the méghparenting capacity,
evident from the children’s delay in reaching nideees, are fortunately
showing progressive improvement. With assistanme fiooth the
maternal grandmother and caseworkers from a noergawent
agency...the quality of the mother’s care for thddrkn in all respects
has markedly improved.

15 Ibid sub-s 60CC(3)(m).
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Austin J concluded (at [58]) “the evidence demaadsnclusion that the mother
is better suited than the father to provide fdeast the children’s physical and
emotional needs.”

Simon & Harvey2012] FamCA 401

This matter involved an application by the motleevary orders made in 2005
that she spend supervised time with her youngéd.cfiihe mother sought that
the requirement for supervision be discharged.dé&we was before the court, by
way of family reports, that the mother sufferediiran intellectual disability, a
severe speech impediment and a hearing defectre Wees also evidence of past
allegations of abuse and neglect of the childredareainst the mother, of
involvement by child welfare authorities, and o tthildren having been placed
in foster care on earlier occasions, prior to thiemg with the father.

At trial, the mother asserted that there was noicaédvidence before the Court
as to whether she had an intellectual disability e extent of any such
disability. Taking into account earlier family i@s and his own questioning of
the mother, the trial judge, Kent J, said he wasniortably satisfied” that the
mother had some intellectual disability, althoughfdund that its extent was
unclear. Kent J found that there was “an abundaheegidence, historical and
otherwise, to indicate very significant limitatiomsthe Mother’s capacity to
provide for the physical, intellectual and emotiom@eds of her children if her
time with them is on an unsupervised basis” (af)[7Kent J referred to evidence
from 2008 when the child spent supervised overrtighe with the mother and to
the report of the supervisor of the visit, whichyded “no comfort” to Kent J
that the mother had any improved capacity to p@waare than that which existed
when the order for supervision was made in 2005.

In conclusion, Kent J said (at [95)]:

| find that there is little factual or objectivefammation to support the
Mother’s claims that a change in the time arrangemand the
requirement for supervision would be in the chiloést interests. To the
contrary, | find that such a change would be advayshe child’s best
interests. In this respect, | accept [the] assessthat removing the
structure and support of supervised time mightdieng) the Mother up to
fail, given the limitations consistently identifi&a respect of her
interactions and relationships with each of heldcéan.

Accordingly, Kent J declined to accede to the mioshapplication for
unsupervised time.
Heath & Heath2007] FamCA 148

This matter involved a dispute between the pareitisree young children as to
with whom the children should live and how mucheighould be spent (if any)
with the parent with whom the children were nonpipally residing. During the
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course of the trial, the issues in dispute werethdrewo, or all three, children
should live with the mother and whether time speitt the father should be
supervised. Allegations of family violence, sexabuse and emotional neglect
were in issue.

The trial judge, Brown J, referred to expert meld&adence in which the mother
was described as having a mild intellectual disigtiésulting in “dull normal
intelligence, together with dependent personaéstiires.” The evidence was
also that the mother had an adjustment disordér agsociated anxiety and
depressive features. The assessing doctor’'s esedeas that the mother would
need to be guided from time to time in dischardieg parental obligations but
was capable of providing a reasonable level ofrgateare. Brown J's
observation of the mother in the witness box wassstent with that evidence.
Brown J said that “in general, [the mother] undmrdtquestions and did her best
to respond although she became confused at tintk @as easy to see how she
could be led to give a particular answer if a goesivere posed in a particular
way.”

The expert medical evidence with respect to theefatvas that he had been
diagnosed with a personality disorder and mild sthient problems, mild anxiety
and depression, which were not amenable to treatnignown J found that the
father has no insight into the effect of long-siagdamily dysfunction on the
three children. In considering the capacity ofreaicthe children’s parents to
meet their needs, Brown J said (at [57]) “[thedevice is that, despite her
intellectual disability, the wife has the capadiyparent the children well, and
that she is open to accepting advice and suppmrt iommunity services.”

Brown J ordered that the three children live witl tnother, that the children
spend supervised time with the father and thatrtbther have sole long term
decision making responsibility for the childrensdtth, education and residence,
with responsibility for other decisions being exsed jointly with the father.

In conclusion, | note that the articleTine Agestates that the decision involving care
arrangements for Rebecca’s child cannot be appealédmore generally, that consent
orders cannot be the subject of legal challend®at i& not the case. There is no barrier,
statutory or otherwise, to a party appealing aqtarg order made by consent, or to
applying for variation of the order if there hagbe change in circumstances. That
article also asserts that “Rebecca’s advisers\sli¢hey could not resist a decision in
favour of her former partner’s family and acceptetbnsent order...based on potential
legal liability and restrictions on the role ofitigation guardian...”. As | earlier stated, if
the proceedings had been heard in the Family Cauet6.13(1)(d) would have required
the case guardian to file an affidavit setting thet facts relied on to satisfy the court that
the order was in Rebecca’s best interests.
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Examples of cases: property, spousal maintenance and adult child maintenance

The ALRC has included ‘spousal maintenance’ andgprty orders’ as issues upon
which stakeholder feedback could be sought andigiedv | consider ‘adult child
maintenance’ is also an issue with potential releeao the ALRC’s inquiry.

At this juncture | merely wish to draw the ALRC’gemtion to the relevant legislative
provisions concerning the making of property anous@al maintenance orders (de jure
and de facto), and those which pertain to adultdahaintenance. | will also refer to
some decisions in which a party’s physical and/ental health was in issue and how
those health issues were accommodated. My disgusstonfined to adult parties with
a disability, although if the ALRC is interesteddhtaining information about financial
provision for parents with care-giving responstl@s for young people with physical and
mental health conditions, | would be happy to pdevadditional material upon request.
Although it was written in 1993, the ALRC may als® assisted by an article entitled
‘Disability and the Financial Impact of Matrimoni@feakdown’ by Kay Maxwell,
published in (1993) 2Queensland Law Society Jourri#5. For convenience, a copy of
the article is attached.

Property and spousal maintenance

Part VIII of the Act enables a court exercisinggdiction under the Act to make orders
with respect to property, spousal maintenance amdtenance agreements of parties to a
marriage, save for financial matters or finanoggaurces covered by a binding financial
agreement® Part VIIIAB concerns property, financial resowscmaintenance and
financial agreements between de facto couples.

Property

Although parties with a disability are entitledtt® same considerations under section 79
(de jure couples) and section 90SM (de facto ca)@e any other litigant, there are
certain matters that are likely to assume particsilgnificance. These arise most
prominently in the assessment of what are esshnpiadspective factors, which are
usually taken into account after considerationvemgto the composition and value of the
parties’ asset pool and their respective contrimgito that pool. These factors include
the age and state of health of the parties, theipalyand mental capacity for gainful
employment and the parties’ needs. Issues of iliiyabay also arise in other areas,

such as (as will be discussed by reference toGauirt and High Court judgments in
Stanford the physical separation of parties because dfthezasons and the jurisdiction
of the court to make a property settlement ordeuich circumstances, the assessment of
the parties’ respective contributions, and consitien of the justice and equity of the
proposed order.

As prospective factors arising under section 7&(®) section 90SF(3) are also an
integral part of applications for spousal maintexggn intend to discuss them when | turn
to the topic of spousal maintenance itself.

18 1bid s 71A.
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The following two cases provide examples of som#hefissues that can arise in the
assessment of contributions when one of the padrtiss disability.

O’Brien & O’Brien (1983) FLC 91-316 at 78,148: where, upon the hugban
becoming permanently disabled in a motor vehictadant, including suffering
post traumatic cerebral disorder, the wife’s homlenaontribution in the three
year period between the accident and the receighumiages arising from a civil
suit was assessed as being “significantly greabeari the financial contribution
of the husband. The trial judge found that noyahdl the wife have the
responsibility of managing the house and caringherchildren, she also had the
“heavy burden” of caring for and nursing the husham account of which she
ceased part-time employment.

Coad[2011] FamCA 622: where the husband’s attemptedleruf the wife was
found to have resulted in “sustained residual #eddng disabilities” which
caused her pain, interfered with her capacity tokvemd “presumably” made it
more difficult for her to care for the child. Théal judge was satisfied that the
injuries inflicted on the wife by the husband mdde discharge of her obligation
to care for the child more onerous than it woulteotvise have been.
Accordingly, in her assessment of the parties’ {segtaration contributions, the
trial judge found that wife’s contributions sigidintly exceeded those of the
husband and were made under “extraordinarily difficircumstances in the
months following the husband’s attack on her ahegafter, with permanent
disabilities...”. The assessment of contributionkich would otherwise have
favoured the husband, favoured the wife 60% to 48% result of her post
separation contributions.

The two Full Court decisions fatanford & Stanford(2012) FLC 93-495; (2011) FLC
93-483) (Bryant CJ, May and Moncrieff JJ), and lthgh Court decision (2012) 247
CLR 108), are of particular interest in the contexthe ALRC inquiry. The appeal
before the Full Court and in turn before the Highu@ raised what the Full Court
described as (2011 FLC 93-483 at 85,964):

...the question as to whether and if so in what arstances, the Court should
make an order for property settlement pursuanta® af theFamily Law Act
1975(Cth)...where a marriage is still intact but whenehgsical separation has
been forced upon the parties by reason of oneegbdinties’ health.

The question has particular relevance in contenmpdastralian society. The
parties are aged. The wife must have high cagenuarsing home because of her
frailty, both physical and mental. The husbandhwessto remain in their home
which is within his ability. The wife’s family wisthat the house be sold so that
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money can be spent on care for their mother. Tiderce before the Magistrate
was this would only be possible if the house wdd.so

In Stanford the husband and wife had a long-standing mariaagehad lived in the same
home together for in excess of 35 years. They wgesl 89 (wife) and 87 (husband)
years respectively at the date of hearing. In 20@8vife suffered a stroke and was
admitted to residential care. The wife also seffieirom dementia. Although physical
separation was forced upon them, it was the husbaade that the parties were still in a
marital relationship. The husband continued to/jol®for the wife and had placed
$40,000 into an account for her use, as well asngsher three times a week at the care
facility.

The husband wished to remain in the matrimonial énoifhe wife (through her daughter
as case guardian) initiated proceedings for prygssttlement seeking the sale of the
former matrimonial home and equal division of teeeds between the parties, on the
basis that the proceeds of sale could be sperarenfar the wife. The order made by a
magistrate of the Family Court of Western Austrakgessitated the sale of the property.
The father appealed.

The Full Court allowed the appeal and set asiderthgistrate’s decision. On the issue
of the power to make a property settlement ordeespect of an intact marriage, the Full
Court (as confirmed on appeal to the High Couninhfibthat there was no real doubt that
the court has jurisdiction to make property setdatrorders where the parties have not
separated.

The Full Court concluded that the magistrate haeldein a number of respects. The Full
Court observed that the magistrate had not suffityieconsidered the effect of her orders
on the husband, including the sale of the homehichvhe lived, and the fact that it was
an intact marriage, in considering what was “just aquitable”. In particular, the Full
Court found that the wife did not have a need fpr@perty settlement as such and that
her reasonable needs could be met in other wastssydarly by way of a maintenance
order.

The Full Court said in conclusion (at 85,992):

In our view it is important...to be clear that theseo requirement that the Court
make a final order for property settlement in saakes that would alter the
interests of parties in property on a final basigeeially when the marriage itself
is not at an end. There are a number of providiotise Act...which give the
court power to make interim orders, make ordersirfamtenance and to adjourn
the proceedings rather than to determine themforabkbasis if the justice and
equity of the case requires it.

On appeal, the High Court said that the Full Cawas right to conclude that the
magistrate had erred in making the property settférorder that was made, and was
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right to find that the magistrate did not consitiators that bore on whether it was just
and equitable to make a property settlement dfder

Spousal maintenance

The Act provides that each party to a marriagélgyed by s 72 and s 90SF to maintain
their spouse, to the extent they are reasonabéytaldo so, if the other party is unable to
adequately support themselves because of:

* having the care and control of a child aged un&er 1
» age or physical or mental incapacity for approprgainful employment; or
» any other adequate reason.

The court can have regard to the list of mattergained in section 75(2) and section
90SF(3) in determining what maintenance order @made. These factors are also
considered in property settlement proceedings.

Sub-section 75(2)(a) and sub-section 90SF(3)(ajeronthe age and state of health of
the parties. Sub-section 75(2)(b) and sub-se@&8F(3)(b) concern physical and
mental capacity for appropriate gainful employmehtere is substantial overlap
between the two provisions.

Some examples of cases involving the state of healthe parties and physical and
mental capacity for gainful employment follow.

In Tye and Tye (No Z1976) FLC 90-048, the parties had been in a elahip

for five years and were married for approximatelyp bf those years. The
marriage ended suddenly. The shock of the separati part, caused the wife to
enter a “severe anxiety state” and to nearly haveraous breakdown. The wife
was unable to work as a result. The trial judgentbthat the wife did not, at the
time of hearing, have a mental capacity for gaiefuployment. The trial judge
ordered periodic maintenance for the time the e¥pected to be unable to work
and for a further period in which to obtain empl@mh Lump sum maintenance
was also awarded, in part for the wife’s medicgdemnses. The husband’s appeal
against the order was dismissed.

In Barkley & Barkley(1977) FLC 90-216, the wife was born with a 3094086
hearing deficiency in one ear. Following an asdayithe husband, the wife lost
all hearing in her other year. An operation toiaye her hearing was deemed to
be too risky. The trial judge found that the wafédss of hearing should be taken
into account as an aspect of her state of heattraaran element of her physical
and mental capacity for appropriate gainful emplegitn The trial judge found
that the wife’s “defective hearing” could seriouslffect her earning capacity in
the future. Counsel for the husband contendediea¢ was no evidence before

" The appeal to the High Court was allowed on grsuadyely unrelated to issues discussed in this
submission and concerned the effect of the subsegieath of the wife and the requirements of sactio
79(8) of the Act.
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the court that the wife’s hearing loss had affet¢tedearning capacity or the
extent to which it had been affected. The tridige said:

If the law requires evidence to show that in a laboarket where jobs are
scare a half-deaf person is not as readily empleyaba person of sound
hearing then the law is indeed asinihe.

In Finnis & Finnis(1978) FLC 90-437, the parties were married foy&ars.

The wife had suffered many serious illnesses thtougthe marriage and was in
a poor state of health. The wife sought that t&bhnd transfer his interest in the
former matrimonial home to her, as well as hisriggein the furniture, and a
lump sum payment. The trial judge found that thie was in a poor state of
health and that the type of epilepsy from which stiféered was likely to cause
periodic memory deterioration and disorders of @wass. The trial judge found
that the state of the wife’s health was such thatwould be unable to engage in
any gainful occupation following the expirationler employment as an
academic tutor. In discussing the wife’s applmatior the husband’s interest in
the former matrimonial home to be transferred tq tie trial judge said that,
given the uncertainty about the wife’s future heaihd her “advancing years”,
the house was too spacious for the wife and “it mot be long before it will be a
burden upon her.” However, in light of variousttas including the wife having
resided in the home for 23 years, the proximitjriehds and family, and that the
husband had no need for a home of his own, thigudge found it just and
equitable in all the circumstances to transfertiiigband’s interest in the property
to the wife.

In Dow-Sainter & Dow-Saintef1980) FLC 90-890, after 13 years of marriage,
the wife was diagnosed with multiple sclerosis. tBg time the marriage ended
in 1979, the wife had impaired functioning in bégs. The trial judge found
that the wife was for all practical purposes inddpaf earning a wage and that
she should live in a house involving minimal usestairs. The trial judge ordered
that the former matrimonial home be sold and thatwife receive two-thirds of
the proceeds of sale. The wife’s application fonp sum maintenance was
adjourned sine die. The wife appealed. The Falir€found that the house was
appropriate for the wife’s needs as it did not hstaérs and was accessible to
shops and transport. The Full Court also found thdight of the wife’s inability
to earn an income due to her medical conditiowas appropriate for the husband
to make a payment to her by way of lump sum maamnea. The Full Court
allowed the appeal and, upon re-exercise, traresfehe whole of the husband’s
interest in the former matrimonial home to the viafeway of property settlement
and lump sum maintenance.

18 At 76,325.
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Adult child maintenance

Section 66L(1) of the Act provides that the couustmot make an order for the
maintenance of a child who is 18 or over unless satisfied that the maintenance is
necessary either:

(@) to enable the child to complete their education; or
(b) because of a mental or physical disability of thidc

The matters that are to be taken into accountterdening what is necessary are set out
in s 66J. Section 66J requires considerationefrtbome, earning capacity, property and
financial resources the child has and the “progeds” of the child. Section 66J(2)
requires the court, in taking account of the prapeds of the child, to have regard to:

(&) the age of the child;
(b) the manner in which the child was “educated ongdtf; and
(c) any special needs of the child.

Section 66VA(a) provides that a child maintenanckeostops being in force if the child,
inter alia, ceases to have a disability.

There is a greater onus of proving that mainten@&necessary if it is because of the
child’s mental or physical disability rather thandrder to enable the child to complete
their education?

Following are two cases in which awards of aduildcmaintenance were made.

Re: AM(2006) FLC 93-262

In Re: AMthere was an application by a 28 year old for giciand lump sum
maintenance. The evidence was that the applicdigred from a rheumatic
condition called urticarial vasculitis arthritisyae degenerative and possibly
permanent disease. The first respondent, therfaftthe applicant, denied legal
liability for maintenance on the basis that thel@gpt’s condition had not
manifested itself until after the applicant hached 18 years of age, at which date
the father said his legal duty to provide finansiapport ceased. The father
asserted that he was meeting any moral or socidebs stemming from the
applicant’s condition by way of voluntary suppoalyments. The trial judge,
Carmody J, found that the language of section 6&& Yplain and unambiguous.”
Carmody J said that if the drafters intended fergaction to apply only to
childhood disabilities, the section would statd thaclear terms. Carmody J
further said that there was no reason why sectinsbould not apply to
temporary as well as permanent disabilities, arhttial as well as total
disabilities. Carmody J ordered that the responfigher pay maintenance of
$525 per week and the respondent mother pay $9Abgek for five years, with
a prospect of a further review.

19 SeeFM &FM (1997) FLC 92-738.
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Should the ALRC be assisted by commentary on thesida, the following two
articles may be of interest:

* ‘Is There a Need for Nexus of Disability and Depemck in Adult Child
Maintenance Cases’ (2007) 28Queensland LawyefO

* ‘The ‘Nexus of Dependency’ and Adult Child Maintexca’ (2009) 83(11)
Law Institute Journa#l

Jamine & Jamine and Anor (No 011] FamCA 843

In Jaminethe parties’ adult daughter, aged 25 years adale of hearing,
suffered from Downes Syndrome and required “sigaifi levels of assistance in
virtually every activity that adults without diséibes accept as the norm.” The
medical evidence from an expert withess was tretitughter would encounter
future problems including early Alzheimer’s Diseasa&aracts, haematological
malignancies and spinal cord compression. Theltaupad no income save for
her disability support pension (which is disregalréte the purpose of
maintenance proceedings) and was unlikely to edaipt of income in the
future. The daughter was being cared for by heherpwho applied for adult
child maintenance payable from the parties’ josgeds, capitalised for a 12 year
period.

The trial judge, Cronin J, said the phrase “neagssa section 66L (at [184]):

...must be interpreted to mean that the child casapport themselves to
some measurable standard because of their physicagntal disability
without maintenance. For example, there will belisda the community
with a mental or physical disability who are emm@dyn industry or
commerce where they are paid. That income musbbsidered in the
context of what is necessary. So too must progertyfinancial resources
be considered.

On the question of proper needs, Cronin J saifd 88]):

“Proper needs” must mean more than just expendwmently being
incurred. It must include questions about whaeegiired to be done to
ensure that the “special needs” (referred to i6J3 6f a child are met
taking into account the manner in which, in thisecgthe daughter], has
been raised and cared for by her parents.

Cronin J found that, in the circumstances, the teaance of the adult child
should be shared equally. He ordered that theafu$t47,000 be paid out of the
parties’ assets and held on trust for the maintemanhthe daughter, to be drawn
at the annual rate of $16,334.
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Sterilisation of children and young people with an intellectual disability

I have read the transcript of the podcast intenaéWrofessor Croucher by Ms Sabina
Wyn, the Executive Director of the Australian LawfBrm Commission. | note that
Professor Croucher identified sterilisation as erjmifficult issue” arising in the
inquiry.

On 22 February 2013 | made a submission to thetS&w@mmunity Affairs Committee
as part of its inquiry into involuntary or coerc&@rilisation of people with disabilities in
Australia (submission no. 36). | did so becausthefwelfare jurisdiction exercised by
the Court and its role in providing authorisation ¢€ertain medical procedures to be
performed, including undertaking surgery to reralehild or young person with an
intellectual disability infertile.

| trust the views | expressed in my submission bdlof assistance to the ALRC. A copy
can be found at the Committee’s website:
http://www.aph.gov.au/Parliamentary_Business/Cornaa#/ Senate/Community _Affairs/
Involuntary_Sterilisation/Submissions

Conclusion

| reiterate that the problems currently associatid the funding and appointment of
case guardians in family law proceedings requigenir address. Although | recognise
that it is a matter for the ALRC itself, | urge tAeRC to recommend to government that
dialogue be entered into between the Commonwedtthrifey-General and the State and
Territory governments as to establishing a fundhfiehich to meet case guardians’ legal
costs where the party for whom the case guardiappsinted is unable to do so. | also
urge the ALRC to recommend that the CommonwealtbrAey-General give immediate
attention to establishing an efficient and timelgqess through which to respond to
requests made pursuant to rule 6.11.
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