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Background


HAL LEONARD AUSTRALIA
Hal Leonard Australia (HLA) is a subsidiary of Hal Leonard Corporation (HLC), based in the US. HLC is the largest print music publisher in the world. HLA distributes HLC and other imported product in Australia.
In 2011, HLA acquired All Music Publishing and Distribution (AMPD) and as a result, HLA now operates the largest and most active print music publishing operation in Australia. In terms of print music publishing, HLA/AMPD represents significant individual writers (such as Missy Higgins and Bruce Rowland), and significant publishing catalogues including Mushroom, Alberts, Kobalt, Native Tongue and TRO.
There are two key components to HLA/AMPD’s representation of print rights: 1) the creation of sheet music and 2) the licensing of the print rights to third parties.

Hal Leonard Australia has not provided a response on every question raised; however we wish it to be noted that we support wholly the submissions of AMPAL and APRA/AMCOS.



Questions


The Inquiry 
Question 1. 	The ALRC is interested in evidence of how Australia’s copyright law is affecting participation in the digital economy. For example, is there evidence about how copyright law: 

	affects the ability of creators to earn a living, including through access to new revenue streams and new digital goods and services;

	There are many opportunities for the creators we represent to earn income, including via new digital revenue streams. Fortunately, copyright law supports this model. Unfortunately, a shift in behaviour of consumers and business developers in their attitude towards copyright law has led to the existence of numerous examples of exploitation of works with no remuneration. Many companies and individuals do not respect the need to obtain a licence and pay royalties for the exploitation of works in digital formats. 
	Therefore, in answer to the question, there is evidence that copyright law would positively affect the ability of creators to earn a living via digital print editions of musical works (via appropriate licensing); however there are many digital services in existence (for example for music lyrics, guitar TABs, and general sheet music websites) that are unlicensed and freely available to consumers. The creators of the music are not remunerated at all in these instances.
A few examples are:
http://www.scorpexuke.com/songs.html
http://www.popsheets4u.com/" http://www.popsheets4u.com/
http://www.chordie.com/" http://www.chordie.com/


	affects the introduction of new or innovative business models;


We can see no evidence that copyright law has affected negatively the introduction of new or innovative business models. In fact, we have seen the reverse. By way of example, we have seen a huge shift in the way new business emerges. In the past, we were more likely to receive contact from the initiator of a new business venture seeking to licence our copyrights as a part of the business enterprise. Licence fees were negotiated and works were licensed from the outset.
More prevalent now, particularly in the digital context, is for third parties to commence a new business which exploits our rights prior to seeking a licence. We then need to a) become aware of the new business and b) approach them to explain that a licence to exploit our works is necessary. By this stage, the business and financial models are established and fees for licensing the music have not been structured into these.
A complicating factor is that many digital businesses that exploit the copyrights we represent emanate from other territories. While the Copyright Act requires these digital businesses to seek licences from us for exploitation/sales in Australia (of digital print music), they are often unaware of this.
Further, once we make contact with these digital businesses, we frequently find they have ‘world’ deals in place with other parties. These deals incorrectly include works which we control exclusively for this territory. We then must invest time and effort in making contact with these digital businesses, negotiating appropriate licences with them, and retrospectively trawling though the sometimes hundreds of thousands of works they are exploiting to identify our claims. 
At this stage of course, the financial structures of the digital business are already in place. Generally the model offers digital print product to consumers at very low prices (to compete with the prevalent free material already available), and the amount of income generated from the sales of the works we control is insignificant.
Once we receive this income, as a publisher, we must then pay-out the majority of the income to the writers and underlying publishers we represent. We retain a small portion as a part of our contractual arrangements. Increasingly, the work undertaken to identify and claim the originally unlicensed use of the works we control far outweighs any amount we are able to retain for the licensing of the works.
The above scenario creates a large dilemna for print publishers in general:
	Should we simply give up trying to licence our works in these digital contexts due to the large resources required to do this effectively now that third parties generally do not seek a licence prior to exploiting the works we control exclusively?

Should we negotiate with the writers and publishers we represent to retain a larger share of the income generated in return for our efforts (though even if we kept 100% of the income, it would not cover our costs in working with these retrospective licence scenarios)?
There is general agreement that the future of music content – even print music – is in the digital realm. Therefore, if the answer to (a) above is in the affirmative, what is the future for print music publishers? For Australians in particular, how many composers and writers of songs will have their music published in print?

Put simply, copyright law has had zero impact on the introduction of new and innovative business models. Copyright law has largely been ignored and in some aspects of the print publishing environment, publishers are on the back foot trying to put in place licences that should have been sought at the outset. New business models are flourishing. The ability to derive the related income to which we are entitled is however, severely hampered.




	imposes unnecessary costs or inefficiencies on creators or those wanting to access or make use of copyright material; or


Please see the answer to (b) above. As a publisher, we are incurring unnecessary costs in attempting to retrospectively licence the digital exploitation/sale of our works which should have been licensed by us in the first instance.
When a third party does approach us directly to obtain a licence for digital exploitation, our philosophy is a) to grant a licence and b) to do so in as little time as possible. The overall business and financial structure of the proposal is also considered in order to arrive at an equitable fee for the exploitation of our works.


	places Australia at a competitive disadvantage internationally.

Australia is definitely at a competitive disadvantage internationally; however it is not copyright law that is the problematic factor. Once again, I refer to our answer in (b) above.
In addition, the ability to establish local infrastructure for a digital print music business is challenged by factors such as:
	Small local market – and therefore the need to go global

Given the need to go global, the ability to achieve world licences
US pricing models are based on overseas market factors driving Australian prices down. While this is good for consumers, it means it is a significant challenge to set up a local business of this nature.
	However, if all of our digital print businesses are overseas-based, how will local Australian works be successfully exploited?


Guiding principles for reform
Question 2. 	What guiding principles would best inform the ALRC’s approach to the Inquiry and, in particular, help it to evaluate whether exceptions and statutory licences in the Copyright Act 1968 (Cth) are adequate and appropriate in the digital environment or new exceptions are desirable?


Caching, indexing and other internet functions	
Question 3. 	What kinds of internet-related functions, for example caching and indexing, are being impeded by Australia’s copyright law?
Question 4. 	Should the Copyright Act 1968 (Cth) be amended to provide for one or more exceptions for the use of copyright material for caching, indexing or other uses related to the functioning of the internet? If so, how should such exceptions be framed?


Cloud computing
Question 5. 	Is Australian copyright law impeding the development or delivery of cloud computing services?
Perhaps a reverse question should be posed: Are cloud computing services impeding the ability for song-writers to earn income due to them through the Australia copyright law?

Print music publishers have traditionally invested heavily in printed music books containing sheet music – the songs of the writers they represent. The digital environment is one of the key factors that has led to an approximately 25% decline in the overall Australian print music market over the last four years.
Like other businesses, print music publishers recognise that more and more, the future will lie in digital print music.
Cloud computing enables consumers to make copies of their physical sheet music for access on other (digital) devices. Meanwhile, print music publishers are investing considerable amounts in developing digital print offers for sale to consumers for use on digital devices. Will these investments be recouped and profits generated for song-writers if consumers do not need to purchase digital copies of the music they want?



Question 6. 	Should exceptions in the Copyright Act 1968 (Cth) be amended, or new exceptions created, to account for new cloud computing services, and if so, how?

Copying for private use	
Question 7. 	Should the copying of legally acquired copyright material, including broadcast material, for private and domestic use be more freely permitted?

Given the guiding principles noted in the Issues Paper, it is hard to understand the inclusion of this question.
If we are to equitably remunerate the writers of the music, the answer to the question must be an emphatic, ‘no’.
As well as the writers, let’s also include the print publishers here. Print publishers invest large sums in signing writers and in creating published materials (often these do not break even in this small market).
Print publishers invest in the creation of volumes of both public domain and copyright works. The print publishers own the graphic edition right as a part of their investment in creating the title.
Further copying of printed music for private and domestic use would:
	Further undermine the Copyright Act

Further confuse interpretations of the Copyright Act
Cause a further decline in print music income
Create a need to compensate (a) the controller of the copyright in the underlying work; (b) the controller of the print right; and (c) the owner of the graphic edition right.
Copyright materials – and in this case I refer to printed editions of musical works on both physical and digital format, are readily available at affordable prices. There is no reason to allow copying of such material more freely than is already available.

Question 8. 	The format shifting exceptions in the Copyright Act 1968 (Cth) allow users to make copies of certain copyright material, in a new (eg, electronic) form, for their own private or domestic use. Should these exceptions be amended, and if so, how? For example, should the exceptions cover the copying of other types of copyright material, such as digital film content (digital-to-digital)? Should the four separate exceptions be replaced with a single format shifting exception, with common restrictions?

Insofar as format shifting applies to printed music, the economic realities of creating physical editions in a rapidly declining (and already small) market, while at the same time investing significant funds in digital print music services do not warrant any extension in reproductions for private or domestic use.


Question 9. 	The time shifting exception in s 111 of the Copyright Act 1968 (Cth) allows users to record copies of free-to-air broadcast material for their own private or domestic use, so they may watch or listen to the material at a more convenient time. Should this exception be amended, and if so, how? For example: 
(a) 	should it matter who makes the recording, if the recording is only for private or domestic use; and
(b) 	should the exception apply to content made available using the internet or internet protocol television?
Question 10. 	Should the Copyright Act 1968 (Cth) be amended to clarify that making copies of copyright material for the purpose of back-up or data recovery does not infringe copyright, and if so, how?

On the face of it, this sounds a ‘fair-enough’ idea. The challenge is to present it in such a way that the greater obligations of the Copyright Act are understood and abided.

Online use for social, private or domestic purposes
Question 11. 	How are copyright materials being used for social, private or domestic purposes—for example, in social networking contexts?

The placement of the word ‘social’ together with ‘private or domestic’ in this context is, from our perspective, quite concerning.
Since the uptake of digital technology, the term ‘social’ can realistically mean world-wide communication. Therefore, when it comes to social use of a copyright work it is potentially being shared with billions of people. How can we realistically argue that the copyright in a work may be remunerated by the act of one single sale to one single person, who may then ‘use’ it for ‘social’ purposes on a global basis?
An example is a digital print file of music that may be purchased for say AUD$3.40. The writer of the song may receive approximately AUD$1.40 for this sale (or less depending on the sales avenue). Can we really argue that this is remuneration enough for social use of the work?
Even if we were to somehow argue this were enough remuneration for the song writer, the print publisher would quickly go out of business and it would be difficult for song writers to have their music published in print format in future.

The question posed is: How are copyright materials being used ... in social networking contexts?
One example in terms of print music materials is that of community music groups. We are aware of a large number of Australian community music groups (eg ukulele clubs, choral groups etc) who make available digital files of sheet music (either created themselves or copied from others) on their websites or via email or at their gatherings for use in playing music together. None of these are licensed uses of copyright music. No income is generated for the song-writers.
We have even seen some groups state that a gold coin donation is requested at group gatherings ‘to cover photocopying costs’ (ie photocopying that is being undertaken illegally).
Some will argue that groups of people playing and enjoying music together in this way should be able to make these copies – physically or digitally – free of charge. However, is it really fair to the people that have invested in creating the music and in bringing it to market? There are two investors in this music:
	Most importantly, the writer of the music. To successfully focus on a song-writing career, writers need to invest most of their time in creating songs and therefore rely on the income generated from exploiting their songs. If their songs are being used by consumers, they should be paid for. Consumers want to use the music because it is good.

The publisher of the work. Print publishers invest in creating both physical and digital editions of songs and also in creating opportunities and other licensing avenues for writers. The costs of bringing print music product to market should be recouped from sales – not minimised by copying. Likewise, licences should be instituted wherever possible to cover the activities of music consumers.


Question 12. 	Should some online uses of copyright materials for social, private or domestic purposes be more freely permitted? Should the Copyright Act 1968 (Cth) be amended to provide that such use of copyright materials does not constitute an infringement of copyright? If so, how should such an exception be framed?

Once again, the word ‘social’ should be excluded from this question. Social use of copyright materials now extends so widely, and in unlicensed contexts, that the opportunity for copyright owners to generate income for the use of the copyright material is severely limited.


Question 13. 	How should any exception for online use of copyright materials for social, private or domestic purposes be confined? For example, should the exception apply only to (a) non-commercial use; or (b) use that does not conflict with normal exploitation of the copyright material and does not unreasonably prejudice the legitimate interests of the owner of the copyright?

We do not believe there should be any exception for online use of copyright materials for social, private or domestic purposes. Once again, the use of ‘social’ here is so radically different from ‘private and domestic’ that we do not feel these may be properly considered in the same context.
Making a distinction between ‘non-commercial’ and ‘commercial’ is equally fraught. Something that appears to be ‘social’ or ‘non-commercial’ at one instant may rapidly morph into a commercial framework.
The important element is for copyright works to be licensed in social, non-commercial and commercial contexts and for licences to be flexible to allow for changing conditions. It is important that print publishers are sufficiently supported by the Copyright Act and the general public’s understanding of copyright law to make available printed music for use by all.

Transformative use		
Question 14. 	How are copyright materials being used in transformative and collaborative ways—for example, in ‘sampling’, ‘remixes’ and ‘mashups’. For what purposes—for example, commercial purposes, in creating cultural works or as individual self-expression?

We support the submissions of APRA/AMCOS and AMPAL in relation to this question.

Question 15. 	Should the use of copyright materials in transformative uses be more freely permitted? Should the Copyright Act 1968 (Cth) be amended to provide that transformative use does not constitute an infringement of copyright? If so, how should such an exception be framed? 	

We support the submissions of APRA/AMCOS and AMPAL in relation to this question.

Question 16. 	How should transformative use be defined for the purposes of any exception? For example, should any use of a publicly available work in the creation of a new work be considered transformative?
We support the submissions of APRA/AMCOS and AMPAL in relation to this question.

Question 17. 	Should a transformative use exception apply only to: (a) non-commercial use; or (b) use that does not conflict with a normal exploitation of the copyright material and does not unreasonably prejudice the legitimate interests of the owner of the copyright?	
We support the submissions of APRA/AMCOS and AMPAL in relation to this question.

Question 18. 	The Copyright Act 1968 (Cth) provides authors with three ‘moral rights’: a right of attribution; a right against false attribution; and a right of integrity. What amendments to provisions of the Act dealing with moral rights may be desirable to respond to new exceptions allowing transformative or collaborative uses of copyright material?
We support the submissions of APRA/AMCOS and AMPAL in relation to this question.

Libraries, archives and digitisation		
Question 19. 	What kinds of practices occurring in the digital environment are being impeded by the current libraries and archives exceptions? 

Question 20. 	Is s 200AB of the Copyright Act 1968 (Cth) working adequately and appropriately for libraries and archives in Australia? If not, what are the problems with its current operation?
Question 21.	 Should the Copyright Act 1968 (Cth) be amended to allow greater digitisation and communication of works by public and cultural institutions? If so, what amendments are needed?
Question 22. 	What copyright issues may arise from the digitisation of Indigenous works by libraries and archives?
Orphan works			
Question 23. 	How does the legal treatment of orphan works affect the use, access to and dissemination of copyright works in Australia? 

Question 24. 	Should the Copyright Act 1968 (Cth) be amended to create a new exception or collective licensing scheme for use of orphan works? How should such an exception or collective licensing scheme be framed?
Data and text mining		
Question 25. 	Are uses of data and text mining tools being impeded by the Copyright Act 1968 (Cth)? What evidence, if any, is there of the value of data mining to the digital economy? 
Question 26. 	Should the Copyright Act 1968 (Cth) be amended to provide for an exception for the use of copyright material for text, data mining and other analytical software? If so, how should this exception be framed?
Question 27. 	Are there any alternative solutions that could support the growth of text and data mining technologies and access to them? 
Educational institutions		
Question 28. 	Is the statutory licensing scheme concerning the copying and communication of broadcasts by educational and other institutions in pt VA of the Copyright Act 1968 (Cth) adequate and appropriate in the digital environment? If not, how should it be changed? For example, should the use of copyright material by educational institutions be more freely permitted in the digital environment? 

The production and sale of digital print product in the Australian market has challenges not dissimilar to that of the production of physical product:
	The market is small
	Costs for the infrastructure and technology are substantial – particularly at a time when traditional income sources are down 25% over the last four years, and digital income is not yet appreciative (it’s less than 5% of print music income for our US-based parent company)
	Consumer expectations are that digital product RRPs are lower than for physical product, lowering margins and weakening the ability to recoup set-up costs and generate a profit.

To add to the above list of challenges a model whereby the use of copyright material is more freely permitted in the digital environment would further limit the ability of print music publishers to both generate and license relevant digital print music product.


Question 29. 	Is the statutory licensing scheme concerning the reproduction and communication of works and periodical articles by educational and other institutions in pt VB of the Copyright Act 1968 (Cth) adequate and appropriate in the digital environment? If not, how should it be changed?
Question 30. 	Should any uses of copyright material now covered by the statutory licensing schemes in pts VA and VB of the Copyright Act 1968 (Cth) be instead covered by a free-use exception? For example, should a wider range of uses of internet material by educational institutions be covered by a free-use exception? Alternatively, should these schemes be extended, so that educational institutions pay licence fees for a wider range of uses of copyright material?
Question 31. 	Should the exceptions in the Copyright Act 1968 (Cth) concerning use of copyright material by educational institutions, including the statutory licensing schemes in pts VA and VB and the free-use exception in s 200AB, be otherwise amended in response to the digital environment, and if so, how?
Crown use of copyright material		
Question 32. 	Is the statutory licensing scheme concerning the use of copyright material for the Crown in div 2 of pt VII of the Copyright Act 1968 (Cth) adequate and appropriate in the digital environment? If not, how should it be changed? 
Question 33.	 How does the Copyright Act 1968 (Cth) affect government obligations to comply with other regulatory requirements (such as disclosure laws)?
Question 34.	Should there be an exception in the Copyright Act 1968 (Cth) to allow certain public uses of copyright material deposited or registered in accordance with statutory obligations under Commonwealth or state law, outside the operation of the statutory licence in s 183? 
Retransmission of free-to-air broadcasts		
Question 35. 	Should the retransmission of free-to-air broadcasts continue to be allowed without the permission or remuneration of the broadcaster, and if so, in what circumstances?
Question 36 	Should the statutory licensing scheme for the retransmission of free-to-air broadcasts apply in relation to retransmission over the internet, and if so, subject to what conditions—for example, in relation to geoblocking? 
Question 37. 	Does the application of the statutory licensing scheme for the retransmission of free-to-air broadcasts to internet protocol television (IPTV) need to be clarified, and if so, how?
Question 38. 	Is this Inquiry the appropriate forum for considering these questions, which raise significant communications and competition policy issues?
Question 39. 	What implications for copyright law reform arise from recommendations of the Convergence Review?
Statutory licences in the digital environment		
Question 40. 	What opportunities does the digital economy present for improving the operation of statutory licensing systems and access to content?
Question 41. 	How can the Copyright Act 1968 (Cth) be amended to make the statutory licensing schemes operate more effectively in the digital environment—to better facilitate access to copyright material and to give rights holders fair remuneration?
Question 42. 	Should the Copyright Act 1968 (Cth) be amended to provide for any new statutory licensing schemes, and if so, how?
Question 43. 	Should any of the statutory licensing schemes be simplified or consolidated, perhaps in light of media convergence, and if so, how? Are any of the statutory licensing schemes no longer necessary because, for example, new technology enables rights holders to contract directly with users?
Question 44. 	Should any uses of copyright material now covered by a statutory licence instead be covered by a free-use exception?
Fair dealing exceptions		
Question 45. 	The Copyright Act 1968 (Cth) provides fair dealing exceptions for the purposes of:
(a) 	research or study;
(b) 	criticism or review;
(c) 	parody or satire; 
(d) 	reporting news; and
(e) 	a legal practitioner, registered patent attorney or registered trade marks attorney giving professional advice.
What problems, if any, are there with any of these fair dealing exceptions in the digital environment? 


Question 46.  	How could the fair dealing exceptions be usefully simplified? 


Question 47.  	Should the Copyright Act 1968 (Cth) provide for any other specific fair dealing exceptions? For example, should there be a fair dealing exception for the purpose of quotation, and if so, how should it apply? 

We currently provide licences to third parties wishing to quote the lyrics of the works we represent. The process of providing a licence enables us to check if the lyric writer approves of the proposed use of their lyrics, and the context in which the lyrics are to be placed. This is an important aspect of dealing with quotations.

Other free-use exceptions
Question 48.  	What problems, if any, are there with the operation of the other exceptions in the digital environment? If so, how should they be amended?
Question 49.  	Should any specific exceptions be removed from the Copyright Act 1968 (Cth)?
Question 50.  	Should any other specific exceptions be introduced to the Copyright Act 1968 (Cth)?
Question 51.  	How can the free-use exceptions in the Copyright Act 1968 (Cth) be simplified and better structured?
Fair use	
Question 52.  	Should the Copyright Act 1968 (Cth) be amended to include a broad, flexible exception? If so, how should this exception be framed? For example, should such an exception be based on ‘fairness’, ‘reasonableness’ or something else?
Question 53.  	Should such a new exception replace all or some existing exceptions or should it be in addition to existing exceptions?
Contracting out	
Question 54.  	Should agreements which purport to exclude or limit existing or any proposed new copyright exceptions be enforceable?
Question 55.  	Should the Copyright Act 1968 (Cth) be amended to prevent contracting out of copyright exceptions, and if so, which exceptions?


