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Australian Law Reform Issues Paper 42 – Copyright and the Digital Economy

RE:	Comments by ATO (Australian Taxation Office) General Counsel

The ATO General Counsel seeks to provide the following comments in relation to the following 2 questions raised in the above Issued Paper:

Question 32. Is the statutory licensing scheme concerning the use of copyright material for the Crown in div 2 of pt VII of the Copyright Act 1968 (Cth) adequate and appropriate in the digital environment? If not, how should it be changed?
The ATO's understanding of the statutory scheme is as follows.
The scheme set out in Division 3 of Part VII of the Copyright Act 1968 (the Act) provides 2 mechanisms through which for example the ATO may, in essence, obtain licensing arrangements in relation to its use of copyright material for the services of the Commonwealth.
The ‘Crown use of copyright’ provisions set out a scheme which, rather than providing a statutory licence in the customary sense (for example, the predecessor to the Part 3 Division 6 statutory recording licence), is more akin to those which ensure that certain classes of persons are able to obtain licences to use certain materials in certain ways (for example, via applications made under section 157(3) of the Act).  In that sense the scheme might be better referred to not as a statutory licence but as one providing a statutory guarantee to a licence.
Nevertheless, of the scheme’s 2 mechanisms, that set out in section 183 applies broadly to the use of copyright material for the services of the Commonwealth or State.  As such, its operation remains constant despite a transition from analog to digital environments giving rise to different technologies for use.
The mechanism set out in section 183A of the Act bears a connection with technology, but only to the extent it relates to use by way of copying, and its operation cannot extend to computer programs or compilations of them.  Thus while changes in (particularly copying) technologies may present a challenge for licensing arrangements derived through that mechanism, those changes are not such as to go to the adequacy or appropriateness of the section 183A mechanism itself. 

Question 34. Should there be an exception in the Copyright Act 1968 (Cth) to allow certain public uses of copyright material deposited or registered in accordance with statutory obligations under Commonwealth or state law, outside the operation of the statutory licence in s 183?
The ATO would observe:
	firstly, that by relating only to the use of copyright material for the services of (relevantly) the Commonwealth, the scheme set out in the ‘Crown use of copyright’ provisions does not extend so-called ‘public uses’ by the Commonwealth, and

secondly, that assessments as to the propriety and extent of relevant exceptions are commonly made by Parliament in the context of, and having regard to, the particular statutory obligations in question (for example, section 90 of the Freedom of Information Act 1982).


