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Executive Summary

The Illegal Logging Prohibition Act and its regulations breach the fundamental common law legal rights of Procedural Fairness and the Rule of Law. The Act makes Australian citizens criminally liable for the compliance of (unknown and unidentifiable) others to many (unnamed and unknown) foreign laws. A person can be imprisoned for up to five years for unknowingly importing a product made of or containing illegally timber. This is serious breach of a fundamental Human Right – the right for an individual to be free from imprisonment for the wrong doings of others and matters which that individual may not have any ability to control or know of. 

A fundamental principle of the Rule of Law, especially in criminal law, is that a person should be entitled to know in advance the legal consequences of their actions. There should be certainty in criminal law, and especially in the definitions of criminal offences. Yet under this Act the definition of the crime is vague, uncertain and broad, and its meaning changes in the Regulations from what it was in the Act. 

The law places unreasonable requirements on people. It isn’t possible to know all the foreign laws, trace all wood components of a product back to forest and know that everyone has complied with the relevant laws. Importers may have to assess the compliance of government forestry departments to their own laws. The Regulations hold people liable to assess the accuracy and reliability of private and foreign government certification schemes. The Regulations also require people to assess military conflict. 

The fault element for the crime of importing illegal timber is negligence. In the case of an importer unknowingly importing illegal timber, his/her defence against negligence and criminal charges would be that he/she shows he/she has done the Due Diligence in accordance with the Regulations. Yet it is not possible for an importer to know if or when they have done Due Diligence to the “right degree” because there is no objective standard for compliance. In this case the importer could lose his/her strength of defence, through no fault of his/her own, and as a result be subject to criminal charges including imprisonment.

The law is disproportionate. By making people criminally liable for unknowingly importing illegal timber, the Act is far harsher than similar laws such as the various State Stolen Goods Acts. These only impose criminal liability if the person knowingly received stolen goods and unlike the Illegal Logging Prohibition Act, do not include any Due Diligence requirements. 

The Act punishes the innocent whilst ignoring the law-breaker. The person actually breaking a law of harvest in Australia is exempt from the Illegal Logging Prohibition Act, whilst their innocent customer may be criminally liable.

The Act gives officers of the government the power to enter businesses’ premises (under a warrant) to monitor compliance to the Due Diligence requirements, even if the business is not under investigation for importing illegal timber. This is disproportionate - serial and deliberate offenders of serious laws such as theft, and murderers and paedophiles released after serving their sentence, are not even subject to such treatment.

An importer can be held criminally liable for breaches of foreign law without the right to a fair trial in these jurisdictions. A foreign court could make an arbitrary, corrupt, politically or personally motivated judgement of “illegal logging” and the Australian importer has no right of appeal in that jurisdiction. Nor does the law provide any mechanism in Australian jurisdictions whereby foreign laws can be tested or conflicts between foreign laws or land rights resolved, or where foreign judgements can be appealed or foreign laws challenged. 

In a recent notice, the Department has implied that it is acceptable for importers to make a declaration on their import documents stating that they haven’t complied with the Due Diligence Regulations, and so exposing importers to the risk of self-incrimination.

The unreasonable compliance burdens of the Regulations will result in high costs and workloads for many businesses and small business owners, with adverse impacts on their incomes, jobs and businesses. This is a breach of a fundamental Human Right – the right to earn a living/achieve economic well-being through one’s own efforts. 

It is possible for Australia to have effective laws and policies to reduce legal logging without the removal of the common law legal rights, human rights and freedoms of its citizens and businesses. Their removal cannot be justified: it does not increase the effectiveness of the law or reduce illegal logging. Instead such loss of rights places unfair and uncertain criminal liabilities and onerous burdens on Australia’s 17,000 importers of regulated timber products. 


Introduction

This Act and Regulations makes Australian citizens liable for the compliance of (unknown and unidentifiable) others to many (unnamed and unknown) foreign laws, with a criminal penalty of up to five years if found to have imported illegally logged timber, even if they were unaware of the presence of this (with the fault element of negligence).

This law is unjust and breaches a person’s legitimate rights, interests and expectations of law, including many common law rights, fundamental human rights and elements of the Rule of Law. This submission explains these breaches by stepping through the Questions on Australian Law Reform Commission Inquiry Issues Paper5 ‘Traditional Rights and Freedoms - Encroachments by Commonwealth Laws – IP 46’.  

I have not addressed the question in the Issues Paper which asks: “what are the general principles or criteria that should be applied to help determine whether a law that that interferes with rights is justified.”


Question 19-1- “Other Rights, Freedoms and Privileges – Abrogation of the liberty of the individual”

Under the Illegal Logging Prohibition Act, a person can be imprisoned for up to five years for unknowingly importing a product made of or containing illegally logged timber. This is serious breach of a fundamental Human Right – the right for an individual to be free from imprisonment for the wrong doings of others, for matters which that individual may not have any ability to control or know of, and also because a flaw in the Due Diligence regulations may result in an importer not being able to properly defend themselves against criminal charges.

The fault element of the crime is negligence. In the case of having been proven to have imported illegal timber (but to have done it unknowingly), the importer’s defence against claims of negligence is that they did Due Diligence in accordance with the Regulations. However, there is no objective standard as to what constitutes acceptable compliance to the Due Diligence Regulations. So in the event that the importer is judged not to have done Due Diligence to “the acceptable degree”, he/she may have no- or diminished-ability to defend themselves against criminal charges.

Not only is this a breach of the fundamental human right (Abrogation of the liberty of the individual) but it is against the Australian Government guidelines for criminal laws1: “Do not use negligence unless it is appropriate for a person’s liability with reference to an objective standard”


Question 14-2 – “Procedural fairness”

The 2012 opinion by Gavan Griffith QC and Benjamin Jellis2 stated “it (the Act) unreasonably places timber importers at risk of criminal liability on a basis that is uncertain and unpredictable”

1. The lack of proper definition of the crime
Laws should be clearly written so that those who have to comply can readily understand what is required of them and also so that legislators can be held politically accountable3. As stated by Lord Diplock4 “The acceptance of the rule of law as a constitutional principle requires that a citizen, before committing himself to a course of action, should be able to know in advance what are the legal consequences that will flow from it.” Fundamental rights cannot be overridden by general or ambiguous words5. Clear and unambiguous law is important to minimise the scope for arbitrary or discretionary enforcement, this is especially important in criminal law. 

The Illegal Logging Prohibition Act and its Regulations seem to be designed to achieve the opposite. To quote from the Griffith and Jellis Opinion: “The offences that apply to importers under the Bill are unjust by attaching liability on an unduly broad and unpredictable basis” 2

The definition of the crime of “Illegal Logging” in the Act is unclear and broad: “harvested in contravention of laws in force in the place (whether or not in Australia) where the timber was harvested.” This could include safety, human rights, labour, theft, indigenous, contract, international and even religious laws. What if a foreign government doesn’t enforce some laws, does the importer have to ensure compliance? Does there have to have been a verdict of illegal logging in the foreign jurisdiction, or do allegations, media reports or hearsay evidence count?







Page 40 of the Explanatory Memorandum to the Bill extends the meaning of illegal logging: 

	[image: ]



· Timber bought, sold, exported or imported and processed in breach of law. This potentially broadens the definition of illegal logging to capture laws at every stage of the supply chain. 

· Timber harvested and traded through corrupt practices. This means that importers may have to investigate officials from foreign governments. This is unreasonable - Australian citizens do not have any legal right to investigate foreign governments or their staff.


The Regulations further extend the meaning of illegal logging to include several “catch-all” provisions:  

· Non-payment for logs (Section 10 (2) (i) (iii)): How can a person check that payments have been made without legal right of access to a supplier’s accounts and invoices (with all prices visible)? This would require a specific right of warrant under law, which is only available to government officials under specific legislation. What if there is a dispute over payment for the logs, but if judged by Australian contract law the transfer of property rights for these logs was legal?

· Breaches of rights to use and tenure of forest/place (Section 10 (2) (i) (iv)): How is an importer to know if some unknown person hasn’t a legal claim over forest or land in a foreign country? In the Ecuadorean Constitution, nature has legal rights. How can an importer be expected to judge whether such rights have been met? Many developing world countries grant two parties the rights to the same trees and/or land. How can an importer resolve such unclear, conflicting or overlapping property rights? In countries which are federations, what about situations where State law conflicts with National law – which law is to trump?

· The presence of armed conflict (Section 13 (3) (a) (iii)): Does this mean that timber from a conflict zone is illegal? Assessing armed conflict isn’t just a very harsh and unjust requirement to place on business and their staff, but could place them in a dangerous and illegal situation in a foreign country. Assessing armed conflict is the job of government foreign affairs and defence departments, not business. 


Do these clarifications and expanded meanings in the Regulations and Explanatory Memorandum alter the definition of the crime? If so, importers are criminally liable for a near infinite range of matters far beyond their control and knowledge. This is most unjust. 











2. No objective standard or data to enable compliance to the Risk Assessment section of the Due Diligence Requirements

Sections 10 and 13 of the Due Diligence Regulations require importers to do a risk assessment on their imports, including assessing the risk of the country, region, harvest unit and species: 
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The government has not published any lists of or reports on the risk of each country, region, harvest unit or species. Instead, importers are referred to various NGO rankings of countries especially Transparency International’s Corruption Perceptions Index6 (CPI). The CPI has not been checked or authorised by the government nor is it recognised in law. Nor has the government assessed how accurate, reliable or free from bias the CPI is, or how well it correlates to illegal logging. The Seneca Creek correlation between “illegal logging”7 and the CPI (Fig 1) which is commonly used to justify the CPI as a reasonable estimate of the risk of illegal logging, is based on a study prepared for the American Forest and Paper Industry in 2004 (which at that time was lobbying for the US Lacey Act to be extended to protect the US timber industry against imports).
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             Fig 1. “Illegal Logging and Global Wood Markets: The Competitive Impacts on the U.S. Wood Products 
             Industry”, Prepared for: American Forest & Paper Association. By: Seneca Creek Associates, USA.  Nov 2004

Is the “% suspicious log supply” in Fig 1 based on evidence, hearsay, guesses or advocacy? Apart from concerns about Seneca Creek’s lack of publication of methodology, sources, sample sizes and data relating to the amount of illegal logging in each country, plus the possibility of anti-import bias by a protectionist US industry, the large “error bars” (circles) could make this table very imprecise. Compound this imprecision with the “fuzziness” and potential subjectivity of the Corruption Perception Index (i.e. compound the uncertainties) and the result may be quite inaccurate and imprecise. 


3. No objective standard for compliance to the Risk Mitigation section of the Due Diligence Requirements

There is no objective standard as to what constitutes acceptable compliance to the Due Diligence Regulations. The Act says that the importer must “reduce the risk” of illegal timber being imported but does not state the required degree of reduction: 
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The Regulations say that importers must do Due Diligence risk mitigation on imports unless they have judged them to be “low risk”. If not “low risk” they must “mitigate” the risk of illegal timber “proportionate to the identified risk”:
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Do imports have to be “low risk, or just “risk mitigated”? There is no definition of “low risk”, or of the degree of reduction that is required after “mitigation”. Different importers and officials may have vastly different understanding or interpretations of these words and phrases. 

Importers are exposed to fines for not having “mitigated” risk to an “acceptable” level, and could be subject to criminal penalties if found to have (unknowingly) imported illegal timber and not to have reached an “acceptable” level of risk. As already discussed, an importer’s defence against criminal charges would be to show that they were not “negligent” - by demonstrating that they had complied with the Due Diligence requirements. Yet there is no objective standard as to what constitutes compliant Due Diligence. 

	[image: ]


         
           From - ‘Illegal Logging Prohibition Bill 2012 Revised Explanatory Memorandum’ Clause 9  

The lack of any such standard means that businesses will likely over-comply to best protect themselves against claims of negligence. This is expensive and would very likely exclude large amounts of legal timber, with adverse social and economic impacts for Australia and our trading partners. This problem was foreshadowed by Gavan Griffith and Benjamin Jellis in their opinion2:

“the offences as presently drafted are likely to give rise to undesirable and unintended consequences at the point of compliance and of prosecution. A prudent importer seeking to comply with the Bill is likely to avoid trade with certain places, regions or indeed countries altogether.”   


4. Unreasonable requirements – information and capacity
A person cannot be expected to know of and understand all the relevant foreign laws, regulations and codes. Besides being an unreasonable expectation, this is against Australian Government guidelines for criminal law1: ‘When the content of an offence is delegated to a subordinate instrument, safeguards should be put in place to ensure that the types of matters that can be delegated are clear and that those who are subject to the offence can readily ascertain their obligations.’




A study conducted by industry associations for their submission to the second Senate Inquiry into the Bill found that there could be around 1000 relevant laws relevant for an importer bringing in timber from just five countries8. Each year, Australian businesses import timber products from around 80 countries. Additionally, most foreign laws, regulations and codes are not written in English, not all are publicly available on the internet and some may be unrecorded (for instance customary and tribal laws and rights). 

A person cannot be expected to be an investigator to identify the unknown third parties associated with the harvest of the timber in their imported products, in order to assess the probability or “risk” that such third parties have complied with all relevant foreign laws (as required in Sections 10 to 13 of the Due Diligence requirements). As stated by Griffith and Jellis, “It is plainly an inapt and unreasonable expectation for an Australian importer to know, or ascertain as he buys timber products, whether any foreign laws have been breached by the harvest of that timber in a foreign country” 2

There are requirements in the Regulations that do not make it clear whether an importer has to comply with them or not.  The importer may have to:

· (Identify) the country, the region of the country and the forest harvesting unit in which the timber in the product was harvested (Section 10 (2) (b))

· Assesses whether the harvesting of the species of tree from which the timber in the product is derived is prohibited in the place where the timber has been harvested (Section (2) (i) (i))

· Assess the prevalence of illegal logging in general in the area in which the timber in the product is harvested (Section 13 (3) (a) (i))

· Assess the prevalence of illegal harvesting in the area of the species of tree from which the timber in the product is derived (Section 13 (3) (a) (ii))


5. Unreasonable requirements - rights and powers

The law could place people in the unreasonable position of having to assess the compliance of foreign and Australian State governments to their own laws: Government departments are the principal owners and managers of forests in Australian States and many supplier countries. Australian citizens have no right (such as via FOI applications) to get information from foreign government departments. It is not the job of private individuals to deal with foreign governments; this is the job of the Australian government.

The Regulations hold people liable to assess the accuracy and reliability of private certification schemes and foreign government legality schemes (timber legality frameworks). This is completely unreasonable. Individuals and businesses do not have the powers or resources to do this.
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Question 19-1 – “Other Rights, Freedoms and Privileges – Rule of Law”

The law applies a disproportionate penalty: it makes people criminally liable for actions of others, over whom they may have no knowledge or control. This is unjust and against Australian Government guidelines for criminal law1: ‘Central to the concept of criminality are the notions of individual culpability and the criminal intention for one’s actions’ 

The Act applies liability disproportionate to that of similar laws such as the various State laws for receiving stolen goods. These only impose criminal liability if the person knowingly received stolen goods and unlike the Illegal Logging Prohibition Act, do not require any Due Diligence compliance or legality declarations:

· The Victorian Crimes Act 1958 – Section 88
“88. Handling stolen goods – A person handles stolen goods if knowing or believing them to be stolen goods he dishonestly receives the goods or brings them into Victoria…….”

· The Queensland Criminal Code 1899 – Section 433
“433 receiving tainted property – A person who receives tainted property, and has reason to
Believe it is tainted property, commits a crime.”

· The NSW Crimes Act 1900 – Section 188
“Whosoever receives, or disposes of, or attempts to dispose of, any property, the stealing where of amounts to a serious indictable offence, knowing the same to have been stolen, shall be guilty…..”

Other laws such as the Industrial Chemicals (Notification and Assessment Act) 1989 and the Agricultural and Veterinary Chemicals (Administration) Act 1992 have similar harsh criminal penalties and liabilities as the Illegal Logging Prohibition Act. However these laws cannot be compared to the Illegal Logging Act. It is easy to test a chemical to determine its composition and toxicity, so there is no excuse for wrongful importation or use. It is nearly always impossible to test wood products to ascertain the legality of harvest of the timber.

The Act gives officers of the government the power to enter businesses’ premises (under a warrant) to monitor compliance to the Due Diligence requirements, even if the business is not under investigation for importing illegal timber. This is disproportionate. Serial and deliberate offenders of serious laws such as theft, and murderers and paedophiles released after serving their sentence, are not subject to such treatment.    






The law should apply equally to all: The Act does not treat importers and domestic processors in the same way. It applies a harsher fault element (negligence) to importers than to domestic processors (the default element of recklessness, knowledge, intention). Additionally, domestic processors do not have to sign a declaration attesting to their compliance to the Due Diligence Regulations (but importers do). 

The Act punishes the innocent whilst ignoring the law-breaker. The person actually breaking a law of harvest in Australia is exempt from the Illegal Logging Prohibition Act, whilst their innocent customer may be criminally liable. Surely the person committing the crime should be the one held liable?


Question 8-2 - “Right to a fair trial” (and appeal)

An importer can be held criminally liable for breaches of foreign law without the right to a fair trial or appeal in these jurisdictions. Nor do they have the right to bring a matter to foreign courts to resolve conflicting laws or disputes over legality. The importer cannot place a “freedom of information” claim on a foreign government to force them to reveal details of harvest and management of forests under their ownership. The importer cannot compel witnesses to come from overseas to act in their defence.

Neither does the law provide any process or mechanism in Australian jurisdictions whereby foreign laws can be tested or conflicts in foreign laws or land rights resolved, or where foreign judgements can be appealed or foreign laws challenged. These problems were raised by Gavan Griffith in his 2012 opinion: “Prosecution of offences under the Bill will consequently involve Australian courts in indirectly enforcing the public and penal laws of other States. It may also require Australian courts to consider the legality of conduct by officials of those States, and make findings as to the ownership and title of foreign land and property.” 2 

A foreign court could make an arbitrary or corrupt judgement of “illegal logging” and the Australian importer has no right of appeal against this in that foreign jurisdiction. And what of a foreign offense which does not constitute an offense in Australian law? 


Question 15-2 – “Delegating Executive Power”

In the Regulations (which were written after the Act passed), the Department of Agriculture broadened the meaning the crime of “Illegal logging” from the definition in the Act (see “Question 14-2 – “Procedural fairness”- 1.The lack of proper definition of the crime). Additionally, the Department incorporated timber legality framework private rules (FSC, PEFC) and foreign government laws (European Union FLEGT) into the Regulations without any scrutiny by the Legislature of these schemes or of the assessment criteria, mechanism and process used to recognise such schemes. (See “Question 14-2 Procedural fairness”- 5. Unreasonable requirements - rights and powers)


Question 17-2 – “Executive Immunities”

Question 10-2 – “The Privilege against Self-incrimination”

The Regulations place significant penalties on importers for non-compliance to the regulatory Due Diligence requirements - 100 penalty units for each of the four sections of risk management. And the government has stated that although the Regulations are now under review, importers must still comply with these Due Diligence requirements. Additionally, importers must sign a declaration that they have complied with the due diligence requirements: 
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               From - ‘Illegal Logging Prohibition Bill 2012 Revised Explanatory Memorandum - Section 4.3 - Penalties’



Yet in conflict with this, the Department has implied that it is acceptable for importers to sign that they haven’t done Due Diligence:

"Importers will also need to answer a simple declaration question about their compliance with their due diligence obligations. This will be via a community protection question as part of their full import declaration to Customs. Regardless of whether an importer answers yes or no to the declaration question, their goods will not be held up at the border." (Addendum to this Submission – Department of Agriculture ‘Notice to Industry’ 19 August 2014, ‘New illegal logging laws to apply to timber importers from 30 November 2014’)

The Department might be willing to request Customs not to hold up the import. But by signing “No” on the import declaration, the importer is saying that he/she hasn’t complied with the Due Diligence regulations, i.e. is signing to the fact that they have broken the law and so risk incriminating them-selves.

The Act enables self-incrimination: “Proof that a law has been breached in the place of harvest, may require findings against non-parties whose conduct has not (but perhaps will) be the subject of proceedings in the jurisdiction where the harvest occurred. Additionally, a successful prosecution under the Bill will require findings against the importer defendant, whose possible complicity in any illegal activity in the place of harvest might be the subject of future proceedings in the foreign jurisdiction.” 2


Question 19-1- “Other Rights, Freedoms and Privileges”

Economic well-being/Interference with the liberty to carry on a business/Right to earn a living
The unreasonable compliance burdens of the Regulations will result in high costs and workloads for many businesses and small business owners, with adverse impacts on the incomes and jobs of owners and staff. This is a breach of a fundamental Human Right – the right to earn a living and conduct a business without undue interference.

Right to silence
Section 54 of the Act removes the right to silence:
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Conclusion
[bookmark: _GoBack]It is possible for Australia to have effective laws and policies to reduce illegal logging without the removal of the common law legal rights, human rights and freedoms of its citizens and businesses. Their removal cannot be justified: it does not increase the effectiveness of the law or reduce illegal logging. Instead such loss of rights places unfair and uncertain criminal liabilities and onerous burdens on Australia’s 17,000 importers of regulated timber products. 

This law creates a precedent that could be used to further strip-away rights from Australia’s businesses and citizens, not just in the timber industry but broadly across the community. 

By the adding of unjustified compliance costs, unfair and uncertain liabilities (including criminal liabilities) and the creation of the wrong incentives (such as driving overly risk-averse behaviour), the loss of these rights will ultimately have an adverse effect on entrepreneurialism and freedom of enterprise in Australia, and hence on the creation of prosperity and jobs, with a resultant decline in opportunity and equality.
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10 Due diligence requirements—gathering information

(1) An importer must; before importing a regulated timber product,
obtain as much of the information about the product mentioned in
subsection (2) as it is reasonably practicable for the importer to
obtain.

(2) The information is the following:
(a) a description of the regulated timber product, including:
(i) the type of product, and the trade name of the product;
and
(ii) the common name, genus and scientific name of the tree
from which the timber in the product is derived:
(b) the country, the region of the country and the forest
harvested:

(c) the country in which the product was manufactured:

(d) the name, address, trading name, business and company
registration number (if any) of the supplier of the product;

(¢) the quantity of the shipment of the product, expressed in
volume, weight or number of units;

(#) the documentation provided, or that will be provided, by the
supplier in relation to the purchase of the product;
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13 Due diligence requirements—identifying and assessing risk
(alternative to sections 11 and 12)

(1) This section applies to an importer in relation to the importation of
aregulated timber product if
(a) the importer does not elect to use the procedures in
subsection 11(2) or 12(2); or
(b) the importer:
(i) elects to use the procedures in subsection 11(2) or
12(2); and
(if) is unable, by the use of those procedures, to identify no
risk or a low risk that the regulated timber product is, is
made from, or includes, illegally logged timber.

(2) The importermust, before importing the product:
(a) identify and assess the risk that the regulated timber product
is, is made from, or includes, illegally logged timber by:
“subsection 10(1); and
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Figure I: Corruption and Illegal Forest Activity
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14 Due diligence requirements for importing regulated timber
products

(1) The regulations must prescribe due diligence requirements for
importing regulated timber products.

(2) The requirements must be prescribed only for the purposes of

‘reducing the risk that imported regulated timber products are, are
made from, or include, illegally logged timber.
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14 Due

igence requirements—risk mitigation

(1) This section applics to an importer in relation to the importation of
aregulated timber product if:
() scction 13 applies in relation to the product; and
(b) the importer has identified a risk that the product may be,
may be made from, or may include, illegally logged timber;
and

(c) the risk is not a low risk.

(2) The importer must, before importing the regulated timber product:
(a) conduct arisk mitigation process that is adequate and
- proportionate to the identified risk: and
(b) make a written record of the risk mitigation process
undertaken in accordance with this section.
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Subclause (2) states that the fault element in this offence to be negligence. The
Criminal Code Act 1995 provides that negligence requires such a great falling short of
the standard of care that a reasonable person would exercise in the circumstances
together with the likelihood that the physical elements exist, or may exist, that the
conduct merits criminal punishment. Due diligence requirements will be prescribed by
‘regulations to facilitate importers due care in reasonably mitigating the risk of

importing illegally logged regulated timber products into Australia. It is the intention
of the government that industry, including importers, will be extensively consulted in
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11 Due diligence requirements—identifying and assessing risk
against timber legality framework (optional process)

(1) This section applics to an importer in relation to the importation of
aregulated timber product if:
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(a) a timber legality framework prescribed in Part 1 of
Schedule 2 applies to the timber in the product, or the arca in
which the timber is harvested; and

(b) the importer elects to use the procedures in subscction (2).

(2) The importer must, before importing the product:

(a) assess whether the information and evidence obtained by the:
use of the framework is accurate and reliable: and
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Timber legality frameworks

Item  Framework

1 The Forest Law Enforcement Governance and Trade (FLEGT) licensing
scheme for imports of timber into the European Community, administered
by the European Commission

2 The Forest Stewardship Council (FSC) forest management certification
scheme, administered by the FSC

3 The Programme for the Endorsement of Forest Certification (PEFC)
ustainable Forest Management certification, administered by the PEFC

Note 1 The FLEGT licensing scheme is described at
www.cuflegt efi.in/portal

Note2:  The FSC forest management cartification scheme is located
ic.fsc.org
Note 3. The PEFC sustainable forest management certification scheme is

located at www.pefc.org
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A maximum fine of 100 penalty points will apply for:
e importing regulated timber products without making a Customs declaration
‘of compliance with the due diligence requirements for importing these
products.
This penalty is equivalent to $11,000 for an individual and $55,000 for a corporation
or body corporate.
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(3) Ifthe entry is authorised by a monitoring or an investigation

warrant, the inspector may require any person on the premises to.
‘answer any questions, and produce any document, relating to:
(a) in the case of a monitoring warrant:
(i) compliance with this Act; or
(i) information given in compliance, or purported
compliance, with this Act; or

(b) in the case of an investigation warrant—evidential material
of the kind specified in the warrant.
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- Australian Government
Department of Agriculture

Notice to Industry 79/2014
19 August 2014

New illegal logging laws to apply to timber importers from 30
November 2014

Who does this notice affect?

The illegal logging laws affect businesses who import certain regulated timber and
timber products into Australia.

What has changed?

Under the Illegal Logging Prohibition Act 2012, it is a criminal offence to import
illegally logged timber and timber products into Australia.

A new element of the laws, as outlined in the Illegal Logging Prohibition
Amendment Requlation 2013 (the Regulation), will come into effect on
30 November 2014.

From this date, importers of regulated timber or timber products (as defined in
Schedule 1 of the Regulation) will need to assess and manage the risk that the
timber has been illegally logged before importing that product. This is known as
carrying out ‘due diligence’.

The regulated timber products are identified using Customs tariff codes and fit
within Chapters 44, 47, 48 and 94 of the tariff codes. This includes most timber and
wood-based products such as sawn timber, veneer, mouldings, wood panels,
plywood, pulp, paper and wooden furniture.

Importers will also need to answer a simple declaration question about their
compliance with their due diligence obligations. This will be via a community
protection question as part of their full import declaration to Customs. Regardless

Importers should be aware that the new due diligence requirements apply to all
imports of timber arriving in Australia from 30 November 2014. This is
irrespective of whether the order was placed before or after that date.
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Defining illegal logging and associated trade
Tllegal logging and associated trade is traditionally defined within a ‘criminal’
context. In developing this policy the Australian Government considered illegal
logging!S as occurring when:
o Timber is stolen
o Timber is harvested without the required approvals or in breach of a
harvesting licence or law




