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16.1 This chapter examines the operation of exceptions in the Copyright Act
1968 (Cth) that refer to the concept of a ‘broadcast’ and ‘broadcasting’. There are more
than a dozen of these exceptions, which are referred to in this chapter as the ‘broadcast
exceptions’.

16.2 Some of the broadcast exceptions operate to provide exceptions for persons
engaged in making broadcasts—in effect, the definitions of ‘broadcast’” and
‘broadcasting’ in these sections serve to limit the availability of these exceptions to
content providers that are broadcasting services for the purposes of the Broadcasting
Services Act 1992 (Cth).

16.3 Other exceptions operate to provide exceptions for persons receiving,
communicating or making copies of broadcasts. The references to ‘broadcast’ in these
sections serve to limit the application of these sections to broadcasts made by content
providers that are broadcasting services for the purposes of the Broadcasting Services
Act.
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16.4 The ALRC concludes that, in a context of media convergence, and given the
general desirability of a technology-neutral approach to copyright law reform,* the
concept of a ‘broadcast’ should generally extend to similar content made available
using the internet.

16.5 The ALRC proposes that the Copyright Act be amended to ensure that some
broadcast exceptions also apply to transmissions of television programs or radio
programs using the internet, removing any unnecessary link between the scope of
copyright exceptions and regulation under the Broadcasting Services Act. In addition,
some broadcast exceptions might be repealed if a new fair use exception, or new
exception for quotation, is enacted.

16.6 The chapter also examines the scope of the statutory licensing scheme for the
broadcasting of published sound recordings and asks whether caps on the remuneration
that may be ordered by the Copyright Tribunal for the radio broadcasting of published
sound recordings should be repealed, or the scheme replaced by voluntary licensing.

The definition of ‘broadcast’

16.7 The Copyright Act defines the term ‘broadcast’ to mean ‘a communication to the
public delivered by a broadcasting service within the meaning of the Broadcasting
Services Act’.?

16.8 The Broadcasting Services Act defines a ‘broadcasting service’ to mean ‘a
service that delivers television programs or radio programs to persons having
equipment appropriate for receiving that service, whether the delivery uses the
radiofrequency spectrum, cable, optical fibre, satellite or any other means or a
combination of those means’. A broadcasting service does not include:

(@) a service (including a teletext service) that provides no more than data, or no
more than text (with or without associated still images); or

(b) a service that makes programs available on demand on a point-to-point basis,
including a dial-up service; or

(c) a service, or a class of services, that the Minister determines, by notice in the
Gazette, not to fall within this definition.®

16.9 A ministerial determination, made in 2000 under the Broadcasting Services Act,
excludes a ‘service that makes available television and radio programs using the
internet’ from the definition of a broadcasting service.*

See Ch 2.

Copyright Act 1968 (Cth) s 10.

Broadcasting Services Act 1992 (Cth) s 6.

Commonwealth of Australia Gazette—Determination under Paragraph (c) of the Definition of
‘Broadcasting Service’, (No 1 of 2000), Commonwealth of Australia Gazette No GN 38, 27 September
2000.
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16.10 The primary reasons for the ministerial determination were to ensure that
developing internet audio and video streaming services were not regulated as
broadcasting services under the Broadcasting Services Act and to clarify the regulatory
position of datacasting over broadcasting services bands.”

16.11 However, it also has a significant effect on the scope of the broadcast exceptions
under the Copyright Act, as discussed below. Among other things, it means that while
free-to-air and subscription cable and satellite television transmissions are covered,
transmissions of television programs using the internet are not.®

Broadcast exceptions and the Rome Convention

16.12 As discussed in Chapter 15, the International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting Organisations (Rome
Convention) established a regime for protecting rights neighbouring on copyright,
including minimum rights for broadcasting organisations.” These rights can be
protected by copyright law, as in Australia, or by other measures. Broadcasting and re-
broadcasting are defined under the Rome Convention as ‘the transmission by wireless
means for public reception of sounds or of images and sounds’.

16.13 The Convention provides for permitted exceptions, which include private use;
the use of short excerpts in connection with the reporting of current events; ephemeral
fixation by a broadcasting organisation by means of its own facilities and for its own
broadcasts; and use solely for the purposes of teaching or scientific research.®

16.14 In addition, signatories may provide for the same kinds of limitations with
regard to the protection of broadcasting organisations as domestic law provides ‘in
connection with the protection of copyright in literary and artistic works’.*

Use of ‘broadcast’ in copyright exceptions

16.15 A range of exceptions in the Copyright Act use the terms ‘broadcast’,
‘broadcasting’ or ‘broadcaster’. These exceptions include those concerning time
shifting and retransmission of free-to-air broadcasts, which are discussed separately
elsewhere.'* Other exceptions that refer to the concept of a broadcast include those

5 See Phonographic Performance Company of Australia Limited v Commercial Radio Australia Limited
[2013] FCAFC 11, [52]-[46].
6 While some forms of internet protocol television (IPTV) and internet radio are treated as broadcasting

services under the Broadcasting Services Act, others are not—for example, where television-like content
is delivered over an unmanaged network, such as broadband internet (‘over the top’). This is discussed in
more detail in Ch 15.

7 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations, 26 October 1962, ATS 29 (entered into force on 18 May 1964).

8 Ibid, art 3(f).

9 Ibid, art 15.

10 Ibid, art 15(2).

11 See Chs 9, 15.



332 Copyright and the Digital Economy

providing for free-use exceptions'® and for remunerated use, subject to statutory
licensing.*®

16.16 Distinctions currently made in copyright law between broadcast and other
platforms may be increasingly difficult to understand in a changing media
environment. Similar content includes, increasingly, television content made available
on the internet and internet radio.

16.17 The Australian Communications and Media Authority (ACMA) advised that an
online research survey, conducted in 2011, showed that almost four in 10 respondents
watched television or video content both offline and online (38%); less than a third
wa‘ccheg:i4 this material solely offline (31%); and some were solely online viewers
(12%)).

16.18 A recent ACMA report highlights growth in the availability of commercially-
developed video content over the internet. This includes: catch-up television offered by
free-to-air broadcasters on an ‘over the top’ basis, enabling viewers to access recently
aired shows via the internet; high-end internet protocol television (IPTV) services
providing users with access to video content in return for a subscription, or fee-per-
view provided by internet service providers; and ‘over the top’ content services offered
direct from the content provider to the consumer.™

16.19 The ACMA notes that ‘the supply of IPTV services has continued to expand
over the 2011-12 period, encouraged by increased competition between ISPs and
higher available bandwidth’. The ways in which consumers can access video content,
including IPTV services, are expanding and the rollout of the National Broadband

12 Relevant free-use exceptions are provided by: Copyright Act 1968 (Cth) ss 45, 47(1), 70(1), 107(2), 67,
199, 200(2). In addition: s 28(6) provides a free-use exception for the communication of television and
sound broadcasts, in class, in the course of educational instruction. However, because the performance
and communication of works or other subject-matter contained in the broadcast is covered by s 28(1), (4)
and there is no copyright in an internet transmission itself, internet transmission is effectively covered.
Similarly, s 135ZT provides a free-use exception. The exception is part of the statutory licence under
pt VB for institutions for making copies or communications of television broadcasts solely for persons
with an intellectual disability. Because the copying and communication of ‘eligible items’ contained in
the broadcast is covered by s 135ZT, internet transmission is effectively covered. Sections 47AA and
110C provide free-use exceptions for the reproduction of broadcasts for the purpose of simulcasting them
in digital form. These provisions relate specifically to the switchover from analog to digital broadcasting
in Australia. Section 105 provides a free-use exception for the broadcasting of certain sound recordings
that originate overseas. The purpose of the exception is to prevent performing and broadcasting rights
being extended to some foreign-origin sound recordings that were first published in Australia. These
broadcast exceptions are not discussed in this chapter.

13 Relevant exceptions that provide for remunerated use under statutory licensing schemes are provided by:
Ibid ss 47(3), 70(3), 107(3), 47A, 109; pt VA.

14 ACMA, Submission 214.

15 Australian Communications and Media Authority, Online Video Content Services in Australia: Latest
Developments in the Supply and Use of Professionally Produced Online Video Services, Communications
report 2011-12 series: Report 1 (2012), 1. ‘Over the top’ refers to communications over existing
infrastructure that does not require business or technology affiliations with the host internet service
provider or network operator: see Ch 15.
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Network is Iikelsy to provide significant additional stimulus to the supply and take up of
online content.”

16.20 Stakeholders identified the existing definition of broadcast, for copyright law
purposes, as increasingly problematic in this environment.'” The Australian
Broadcasting Corporation (ABC) noted that, due to technological change, statutory
licences under ss 47, 70, 107 and 109 of the Copyright Act provide only part of the
rights necessary for the ABC to deliver content. The ABC stated that when content is
broadcast relying on one of these statutory licences, it is ‘administratively burdensome,
complex and costly’ to then have to seek licences when the content moves online, for
example, for catch-up television. This, the ABC said, ‘renders the statutory licence
ineffective in the digital economy’.*® The ABC suggested that these provisions ‘need
to be rephrased in a technology-neutral way in order to support broadcasters as

technologies converge’.*®

The link with communications regulation

16.21 Extending the scope of the broadcast exceptions to take account of new
technologies is not a new phenomenon. Prior to the Copyright Amendment (Digital
Agenda) Act 2000 (Cth), ‘broadcast’ was defined as to ‘transmit by wireless telegraphy
to the public’. The digital agenda legislation substituted an extended technology-
neutral definition, mainly in order to cover cable transmissions.

16.22 This extension occurred in the context of the enactment of a new right of
communication to the public, replacing and extending the existing broadcasting and
cable diffusion rights.”® A definition of ‘broadcast’ was retained, however, because the
Government “‘decided to retain most of the existing statutory licences and exceptions in
the Act in relation to broadcasting and not extend these licences to apply in relation to
communication’.?

16.23 The distinction between broadcasts by broadcasting services and other electronic
communication to the public in the Copyright Act comes about indirectly, by virtue of a
ministerial determination made under the Broadcasting Services Act—for purposes that
include the coverage of licence fee requirements, local content requirements,
programming standards and advertising restrictions.

16.24 The Government decision not to extend the scope of exceptions was consistent
with earlier conclusions of the Copyright Law Review Committee (CLRC). The CLRC
had considered how the Government’s proposed digital agenda reforms should address

16 Ibid, 2.
17 For example, Copyright Advisory Group—Schools, Submission 231; Australian Broadcasting
Corporation, Submission 210; Pandora Media Inc, Submission 104.

18 Australian Broadcasting Corporation, Submission 210.

19 Ibid.

20 Copyright Act 1968 (Cth) s 31(1)(a)(iv), (b)(iii) inserted by the Copyright Amendment (Digital Agenda)
Act 2000 (Cth).

21 Explanatory Memorandum, Copyright Amendment (Digital Agenda) Bill 1999 (Cth), Notes on clauses,
[71.
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whether exceptions should extend beyond communications to the public delivered by a
broadcasting service.?

16.25 The CLRC recommended specifically that the ephemeral rights provisions®
should not be further extended (beyond cable transmission). In reaching this
conclusion, the CLRC noted that these exceptions operate for the benefit of those
broadcasters ‘who have paid for the right to broadcast the copyright materials used in
their broadcast programs’.?* As the makers of other transmissions to the public were
‘not technically broadcasters’, the CLRC stated that

A consequence of this is that there is presently no obligation for them to obtain a
licence for the transmission of the copyright materials they use. Accordingly, the
Committee is of the view that extending the ephemeral copying provisions to the
makers of such transmissions is not justified.?®

16.26 Similarly, in relation to s 199, the CLRC contrasted broadcasters licensed under
the Broadcasting Services Act and other content providers, stating that the latter are

presently not required to obtain a licence from copyright owners. Accordingly, no fee
is paid that can be characterised as compensating copyright owners for the subsequent
public performance of their materials by persons who receive those transmissions. For
this reason, the scope of s 199(1), (2) and (3) should continue to be confined to
licensed broadcasts.?®

16.27 Since the digital agenda reforms, however, internet transmission is clearly an
exclusive right covered by copyright. A continuing link between the scope of some
copyright exceptions and the regulatory definition of a broadcasting service under the
Broadcasting Services Act may be unnecessary. While a broadcasting service may have
additional obligations to comply with copyright law—for example, under broadcasting
licence conditions—this does not mean that other content providers are not obliged by
copyright law to obtain licences to communicate copyright materials over the
internet.?’

16.28 The reasons for excluding internet transmission from the definition of
broadcasting services included that the business models for internet content providers
might be significantly different from those of traditional broadcasters; and that
licensing would lead to a competitive disadvantage for Australian content providers
and might impede the growth of alternatives to traditional broadcasting.?

22 Copyright Law Review Committee, Simplification of the Copyright Act 1968: Part 2: Categorisation of
Subject Matter and Exclusive Rights, and Other Issues (1999), [7.103]-[7.105].

23 Copyright Act 1968 (Cth) ss 47, 70, 107.

24 Copyright Law Review Committee, Simplification of the Copyright Act 1968: Part 2: Categorisation of
Subject Matter and Exclusive Rights, and Other Issues (1999), [7.105].

25 Ibid, [7.105].

26 Ibid, [7.72].

27 While internet-only media are not regulated as broadcasting services, they are subject to content
regulation under Broadcasting Services Act 1992 (Cth) schs 5, 7.

28 See D Brennan, ‘Is IPTV an Internet Service under Australian Broadcasting and Copyright Law?’ (2012)
60(2) Telecommunications Journal of Australia 26.1, 26.6-26.7; Department of Communications,
Information Technology and the Arts, Report to Parliament: Review of Audio and Video Streaming over
the Internet (2000).
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16.29 While the exclusion of internet content services from Broadcasting Services Act
regulation may promote competition and innovation in broadcasting, it may have had
an unintended and opposite effect in the copyright context—privileging traditional
broadcast over internet transmission.

16.30 Another reason to remove the link with the Broadcasting Services Act is that
media and communications regulation is itself undergoing significant review. This is
the case most notably in relation to broadcast licensing, where the Convergence
Review has recommended that geographically-based licences no longer be required to
provide content services.”® At the least, this seems to indicate that the ‘licensed
broadcaster’ criteria in ss 47A, 109 and 152 may require review.

Exceptions for broadcasters

16.31 Sections 45, 47A, 47, 70, 107, 67 and 109 operate to provide exceptions for
persons engaged in making broadcasts. In effect, the definitions of *broadcast’ and
‘broadcasting’ in these sections serve to limit the availability of these exceptions to
broadcasting services, as defined by the Broadcasting Services Act. They provide
broadcasting services with advantages as compared with other content providers who
provide content over the internet. The provisions may also operate as a barrier to
broadcasters using the internet as an alternative platform for communicating their own
content.

16.32 In considering exceptions for broadcasters, the issues include whether:
) a justification remains for an exception currently applying to broadcasters; and

o media content providers other than licensed broadcasters should have a ‘level
copyright playing field’.

16.33 As discussed in Chapter 15, copyright law has longstanding links with
communications regulation, which has tended to emphasise the ‘special’ place of
broadcasting in the media landscape. To some extent, the scope of some broadcast
exceptions may reflect the special characteristics of broadcasts, particularly free-to-air
broadcasts, in terms of their ubiquity and market or cultural penetration.

Broadcast of extracts of works

Example: A radio interview with an author from the Melbourne Writers
Festival is interspersed with a reading of an extract from the writer’s book.

16.34 Section 45 provides a free-use exception for reading or recitation of a literary or
dramatic work in public or for a broadcast, of a reasonable length, with sufficient
acknowledgement. The Spicer Committee’s original justification for the s 45 exception
was that:

29 See Australian Government Convergence Review, Convergence Review Final Report (2012), ch 1, rec 2.
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Recitations of reasonable extracts of works in public halls have for many years been
regarded as a legitimate exception to copyright protection and it seems to us that the
broadcasting of such recitations is the modern successor to that form of
entertainment, *

16.35 Obviously, it is equally possible to see other forms of communication to the
public, including on the internet, as the ‘modern successor’ to recitations in public
halls.

16.36 However, many uses covered by s 45 would be covered by fair dealing for the
purposes of criticism or review, and reporting news;*! and by the proposed new fair
use or quotation exceptions**—although this would depend on the application of the
fairness factors in the particular circumstances. The ALRC proposes that s 45 be
repealed, if fair use is enacted.

Reproduction for broadcasting

Example: A television station makes a recording of a variety show it has
produced, because a pre-recorded version of the program is to be broadcast.

16.37 Section 47(1) provides a free-use exception that applies where, in order for a
work to be broadcast, a copy of the work needs to be made in the form of a record or
film to facilitate the broadcasting. Sections 70(1) and 107(1) provide similar
exceptions, in relation to films of artistic works and sound recordings, respectively.

16.38 The exceptions cover copying ‘to make the actual broadcast technically easier,
or to enable the making of repeat or subsequent broadcasts’® and can be seen as
promoting efficiency in broadcast programming.*

16.39 These exceptions are expressly permitted by the Rome Convention, which states
that domestic laws and regulations may provide for exceptions as regards ‘ephemeral
fixation by a broadcasting organisation by means of its own facilities and for its own
broadcasts’.*

Example: A television station makes a recording of a televised play made by an
outside producer, in order to broadcast the play at a later time.

30 Copyright Law Review Committee, Report to Consider What Alterations are Desirable in the Copyright
Law of the Commonwealth (1959), [111].

31 Copyright Act 1968 (Cth) ss 41, 42.

32 See Chs 4, 10.

33 Thomson Reuters, The Law of Intellectual Property: Copyright, Designs and Confidential Information,
[11.225].

34 Australian Copyright Council, Exceptions to Copyright, Information Sheet G121v01 (2012), 7.

35 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting

Organisations, 26 October 1962, ATS 29 (entered into force on 18 May 1964), art 15(1)(c).
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16.40 Sections 47(3), 70(3) and 107(3) provide similar exceptions, subject to a
statutory licensing scheme, for the temporary copying of works, films of artistic works
and sound recordings by a broadcaster, other than the maker of the work, film or
recording, for the purpose of broadcasting.

16.41 The licences do not apply unless all the records embodying the recording or all
copies are, within 12 months of the day on which the work, film or sound recording is
first used for broadcasting, destroyed or transferred to the National Archives of
Australia.®

16.42 There seems no reason, however, why these exceptions should not apply, for
example, to temporary copying to facilitate the streaming of content over the internet,
especially where the user is a broadcasting service that also provides content over the
internet. The ALRC proposes that ss 47, 70 and 107 should be amended to apply to the
transmission of television or radio programs using the internet.

Sound broadcasting by holders of a print disability radio licence

Example: A book is read aloud on a print disability radio station.

16.43 Section 47A provides exceptions, subject to a statutory licensing scheme, for
sound broadcasting by holders of a print disability radio licence.

16.44 The exception covers the making of sound broadcasts of a published literary or
dramatic work, or of an adaptation of such a work, where this is done by the holder of a
print disability radio licence, in force under the Broadcasting Services Act or the
Radiocommunications Act 1992 (Cth).*

16.45 Print disability radio licences are granted for the purpose of authorising the
making of sound broadcasts to persons who by reason of old age, disability or literacy
problems are unable to handle books or newspapers or to read or comprehend written
material.®® In practice, this requirement is met by the granting of community radio
licences with these conditions, and Radio for the Print Handicapped broadcasts from
stations in most capital cities.*

16.46 There may be no reason not to facilitate the provision of radio programs for the
print disabled over the internet as well, through access to a statutory licence, and
perhaps subject to appropriate geographical limits on reception.”” The ALRC proposes
that s 47A should be amended to apply to the transmission of radio programs using the
internet, if this statutory licensing scheme remains.

36 Copyright Act 1968 (Cth) ss 47(5), 70(5), 107(5).

37 See lbid s 47A(11).

38 See Ibid.

39 Australian Copyright Council, Disabilities: Copyright Provisions Information Sheet G060v08 (2012).
40 In relation to the ‘geoblocking’ of internet transmissions, see Ch 15.
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Incidental broadcast of artistic works

Example: A television documentary about an art gallery shows paintings and
sculptures in the background of a person being interviewed.

16.47 Section 67 provides a free-use exception for the inclusion of an artistic work in a
film or television broadcast where its inclusion is only incidental to the principal
matters represented in the film or broadcast.

16.48 The policy behind the exception appears to be that it is reasonable to allow the
incidental inclusion of these works in a broadcast, as it would be impractical to control
this form of copying. This rationale seems to apply equally to the incidental inclusion
of works in internet transmission or other forms of communication to the public.

16.49 The ALRC would expect that most incidental uses covered by s 67 would be
covered by the proposed new fair use exception*'—although this would depend on the
application of the fairness factors in the particular circumstances. An industry practice
of licensing incidentally captured music for documentary films, for example, may
weigh against fair use. The ALRC proposes that s 67 be repealed, if fair use is enacted.

Broadcasting of sound recordings

Example: A radio station broadcasts recordings of popular music.

16.50 Section 109 provides an exception, subject to a statutory licensing scheme, for
the broadcasting of published sound recordings, to facilitate access by broadcasters to
published sound recording repertoire. It provides that copyright in a published sound
recording is not infringed by the making of a broadcast (other than a broadcast
transmitted for a fee), if remuneration is paid by the maker of the broadcast to the
copyright owners in accordance with the scheme.* The Phonographic Performance
Company of Australia Limited (PPCA) is the organisation that administers the
licensing of the broadcast rights in sound recordings.

41 See Ch 4. For example, in the US, fair use was found where a television film crew covering an Italian
festival in Manhattan recorded a band playing a portion of a song, which was replayed during a news
broadcast. In concluding that this activity was a fair use, the court considered that only a portion of the
song was used, it was incidental to the news event, and it did not result in any actual damage to the
composer or to the market for the work: Italian Book Corp v American Broadcasting Co, 458 F Supp 65
(SDNY, 1978).

42 The statutory licensing scheme does not apply to a broadcast transmitted for a fee payable to the
broadcaster: Copyright Act 1968 (Cth) s 109(1). Ricketson and Creswell state that it ‘was evidently felt
that subscription broadcasters did not need the same help in accessing and making use of sound
recordings as free-to-air broadcasters’: Thomson Reuters, The Law of Intellectual Property: Copyright,
Designs and Confidential Information, [12.245].
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16.51 The owner of the copyright in a published sound recording or a broadcaster may
apply to the Copyright Tribunal for an order determining the amount payable by the
broadcaster to the copyright owner in respect of the broadcasting of the recordings.*®

16.52 Broadcast radio stations are able to use the s 109 statutory licensing scheme to
obtain rights to broadcast music and other sound recordings, but internet radio services
are not—at least where they are not broadcasting services for the purposes of the
Broadcasting Services Act. Rather, internet radio services must negotiate rights to
transmit sound recordings outside the scheme.

16.53 A further complexity arises in relation to internet simulcasts, where radio
stations, which are broadcasting services, commonly stream content simultaneously on
the internet that is identical to their terrestrial broadcasts. In Phonographic
Performance Company of Australia Limited v Commercial Radio Australia Limited
(PPCA v CRA), the Full Court of the Federal Court held that, in doing so, a radio
station was acting outside the terms of its statutory licence, as internet streaming is not
a ‘broadcast’.*

16.54 While the case concerned the interpretation of a licensing agreement to
broadcast sound recordings, it was agreed between the parties that the term “broadcast’
in the agreement was to be understood as having the meaning specified in the
Copyright Act. The Court held that ‘the delivery of the radio program by transmission
from a terrestrial transmitter is a different broadcasting service from the delivery of the
same radio program using the internet’.*®

16.55 Broadcast radio stations, like internet radio services, will now have to negotiate
separate agreements with the relevant collecting society (the PPCA) to stream the same
content for which they have already obtained a statutory licence to broadcast. The
implications of this case have to be considered in the context of the s 152 “one per cent
cap’, which makes access to statutory licensing under s 109 more desirable for radio
stations. The one per cent cap is discussed further below.

16.56 After the decision in PPCA v CRA, the Senate Environment and
Communications References Committee was asked to examine the effectiveness of
current regulatory arrangements (under the Broadcasting Services Act and the
Copyright Act) in dealing with simulcasts, including the impact of current regulation on
broadcasters and copyright holders. The Committee was due to report by 1 June 2013.

16.57 Pandora Media submitted that the absence of a statutory licensing scheme
covering all forms of ‘online radio” may create an ‘unnecessary and unjustified barrier
to market entry for those creating and launching new innovative online services’. It
suggested that either the existing statutory licensing scheme for broadcasters should be

43 For these purposes, a ‘broadcaster’ is defined as meaning the ABC, the SBS, the holder of a licence or a
person making a broadcast under the authority of a class licence under the Broadcasting Services Act:
Copyright Act 1968 (Cth) s 152(1).

44 Phonographic Performance Company of Australia Limited v Commercial Radio Australia Limited [2013]
FCAFC 11. An application for special leave to appeal this decision to the High Court was filed in March
2013.

45 Ibid, [69].



340 Copyright and the Digital Economy

extended to include online licences, or a new scheme created for such services.*® In
Pandora’s view, direct licensing is not a practical alternative because of the breadth of
licensing required, the costs involved in negotiating separate licensing agreements,
limitations on the rights granted to the PPCA by record companies and unsatisfactory
dispute resolution procedures.*’

16.58 The Australian position was compared with that in the United States, where
internet radio services operate pursuant to statutory licences under the Copyright Act
1976 (US). The United States statutory licensing scheme covers the performance of
sound recordings publicly by means of a ‘digital audio transmission’, including by
subscription services.*®

16.59 Pandora submitted that the differences in these legal frameworks with respect to
internet radio, works to

impede the introduction into Australia of new and innovative business models,
imposes unnecessary costs and inefficiencies upon those wanting to access or make
use of copyright material and places Australia at a competitive disadvantage
internationally.*

16.60 Commercial Radio Australia (CRA) stated that ‘an increasing proportion of
listeners choose to access commercial radio through an online platform’ and submitted
that, in an ‘era of convergence, it no longer makes sense to require different copyright
clearances for different platforms’.50 However, the concerns of CRA related more to
the position of existing broadcasters simulcasting online, and the implications of the
PPCA v CRA case, than to barriers to new internet-only radio services. CRA observed
that if, as a result of the case, the same radio program were to be ‘subject to different
regulation, depending on the platform of transmission, then this would be a hu%e
barrier to innovation and use of the internet as a means of reaching a wider audience’.>*

16.61 The ABC also considered that statutory licences generally should ‘cover online
communications at least by way of streaming’. The ABC submitted, in particular, that
it should be made clear in the drafting of statutory licences that they extend to online
simulcasts. >

16.62 Reform to broaden the communication technologies covered by the broadcast
exceptions may be justified in order to encourage innovation and competition, and
respond to technological change. The availability of the statutory licensing scheme for
radio broadcasters seems to provide them with a competitive advantage over internet
radio services.

46 Pandora Media Inc, Submission 104.

47 Ibid.

48 Copyright Act 1976 (US) s 114(d)(1), (2). US law does not, however, recognise a terrestrial broadcast
performance right for sound recordings, so has no equivalent to Copyright Act 1968 (Cth) s 109. That is,
in the US, broadcast radio is the only medium that transmits music but does not compensate artists or
labels for the performance.

49 Pandora Media Inc, Submission 104.

50 Commercial Radio Australia, Submission 132.

51 Ibid.

52 Australian Broadcasting Corporation, Submission 210.
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16.63 In the context of media convergence, the continuing distinction between
broadcasts and other electronic communications to the public in relation to copyright
exceptions seems difficult to justify. There may be no reason, in copyright policy
terms, why radio broadcasters should have access to a statutory licensing scheme under
s 109, while internet radio services are required to negotiate licences with collecting
societies to transmit sound recordings.

16.64 The ALRC proposes that the s109 statutory licensing scheme should be
amended to apply to the transmission of television or radio programs using the internet.

Exceptions for persons using broadcasts

16.65 Sections 135ZT, 199, 200 and pt VA operate to provide exceptions for the
benefit of persons receiving, communicating or making a record of a broadcast. The
references to ‘broadcast’ in these sections serve to limit the application of these
sections to broadcasts made by content providers that are broadcasting services for the
purposes of the Broadcasting Services Act.

16.66 This means that people are sometimes required to draw distinctions between
broadcasts and other audiovisual content, including internet content—or infringe
copyright laws by inadvertently treating broadcast and other content in the same
manner. Justifications for the continuing existence of exceptions for persons using
broadcasts are most likely to centre on assumptions that broadcast retains a special
place in the media landscape.

Reception of broadcasts

Example: A supermarket plays radio broadcasts for the entertainment of its
customers.

16.67 Section 199 provides free-use exceptions in relation to the reception of
broadcasts of works, sound recordings and films. Essentially, the effect of these
provisions is that enterprises such as pubs, supermarkets and other shops are permitted
to play radio or television broadcasts without infringing copyright.

16.68 Under s 199(1), where an extract from a literary or dramatic work is broadcast, a
person who, by receiving the broadcast causes the work to be performed in public, does
not infringe copyright in the work.

16.69 Section 199(2) provides that where a person, by receiving a television or sound
broadcast, causes a sound recording to be heard in public, there is no infringement of
copyright in the sound recording. However, while the supermarket (in the example
above) need not license the right to play the sound recording, it must still obtain a
licence to use the underlying musical works.

16.70 Section 199(3) provides that where a person, by receiving an authorised
television broadcast, causes a film to be seen in public, the person is to be treated as if
the holder of a licence granted by the owner of the copyright to show the film.
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16.71 The meaning of the term ‘broadcast’ in s 199 is narrower than in the case of
some of the other exceptions, being restricted to broadcasts made by the ABC, SBS,
holders of broadcasting licences, or persons authorised by class licences, under the
Broadcasting Services Act.>®

16.72 The policy behind the exception appears to be that it is reasonable to allow the
reception of broadcasts in public, as it would be impractical to control this form of
communication. This rationale seems to apply equally to similar content that is
transmitted using the internet. The ALRC proposes that s 199 should be amended to
apply to the transmission of television or radio programs using the internet.

Use of broadcasts for educational purposes

Example: A high school records a public radio broadcast for schools in order to
replay the broadcast in the classroom at a later time.

16.73 Section 200(2) provides a free-use exception in relation to making a record of a
sound broadcast, for educational purposes, being a broadcast intended to be used for
educational purposes.

16.74 This exception is expressly permitted by the Rome Convention, which states that
domestic laws and regulations may provide for exceptions as regards ‘use solely for the
purposes of teaching or scientific research’.**

16.75 The rationale for allowing free use of educational radio broadcasts, under
s 200(2), but not in relation to internet radio is not clear. However, the ALRC would
expect that the use of a recording of a radio broadcast for educational purposes would
be covered by the proposed new fair use exception.® In Chapter 13, the ALRC
proposes that s 200 be repealed, if fair use is enacted.

Copying of broadcasts by educational institutions

Example: A university records a television broadcast of a film for use in film
studies classes.

16.76 Part VA provides a statutory licensing scheme® applying to the copying and
communication of broadcasts by educational institutions and institutions assisting
persons with an intellectual disability, as long as this is for one of the authorised
statutory purposes.

53 Copyright Act 1968 (Cth) s 199(7).

54 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations, 26 October 1962, ATS 29 (entered into force on 18 May 1964), art 15(1)(d).

55 See Ch 4.

56 Screenrights is the declared collecting society administering the pt VA statutory licensing scheme.
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16.77 The Copyright Amendment Act 2006 (Cth) extended the pt VA licensing
scheme, pursuant to s 135C(1), to apply to ‘a communication of the content of a free-
to-air broadcast, by the broadcaster making the content available online at or after the
time of the broadcast’.

16.78 The Explanatory Memorandum explained that this provision responded to ‘the
increasing trend of broadcasters making the content of their broadcast material
available online, either simultaneously or at a later time (eg, through services
commonly referred to as webcasting or podcasting)’.>’ Ricketson and Creswell state:

This extension caters for the possibility that the owners of copyright in the content of
a broadcast, in agreeing to its being made available online as a podcast, may not have
agreed to license more than downloading for the private listening/viewing by the
downloader; that is they may not have expressly or impliedly licensed the downloader
to communicate the content to the public or play/show it in public.®

16.79 Given that the copyright owners have authorised downloading for consumption
by the downloader, who could be a student watching or listening to the podcast in
connection with his or her studies, s 135C ‘sensibly allows educational institutions to
facilitate that activity”.>®

16.80 Part VA is often referred to in schools as the ‘statutory broadcast licence’ and
permits educational institutions to copy radio and television programs, including
programs from free-to-air broadcasters and satellite and subscription radio and
television. Educational institutions can also copy and communicate podcasts and
webcasts that originated as free-to-air broadcasts and which are available on the
broadcaster’s website.*

16.81 A number of stakeholders expressly identified the existing definition of
broadcast as being problematic in the context of the pt VA scheme.®* The Copyright
Advisory Group—Schools (the Schools), for example, observed that the concept of a
broadcast ‘underpins the entire operation of the Part VA statutory licence’ and
highlighted the implications for the pt VA scheme of media convergence, and possible
future changes in media and communications regulation resulting from the Australian
Government’s Convergence Review.®

57 Explanatory Memorandum, Copyright Amendment Bill 2006 (Cth), [8.5].

58 Thomson Reuters, The Law of Intellectual Property: Copyright, Designs and Confidential Information,
[12.210].

59 Ibid, [12.210].

60 Copyright Advisory Group—Schools, Submission 231.

61 Ibid; Screenrights, Submission 215; Arts Law Centre of Australia, Submission 171; R Wright, Submission
167; Society of University Lawyers, Submission 158.

62 The Convergence Review Committee was established to examine the operation of media and

communications regulation in Australia and assess its effectiveness in view of the convergence of media
content and communications technologies. The Review covered a broad range of issues, including media
ownership laws, media content standards, the ongoing production and distribution of Australian and local
content, and the allocation of radiocommunications spectrum: Australian Government Convergence
Review, Convergence Review Final Report (2012), vii.
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16.82 The Schools stated that, while pt VA applies to broadcasts and to some free-to-
air broadcasts made available online, under the current Copyright Act definition of
broadcast

many types of content such as communications delivered via internet protocol
television (IPTV), the majority of online content such as ‘made for internet’ content,
YouTube videos etc are currently excluded from the Part VA licence.®

16.83 The Schools observed that changes to the definition of broadcast resulting from
the Convergence Review could potentially expand the scope of the statutory licence,
for example, to all forms of audiovisual content ‘irrespective of the mode or delivery or
original point of distribution’; extinguish the pt VA licence completely; or require ‘a
complete re-examination of the need for, and appropriate scope of, the Part VA licence
in a converged media environment’.®*

16.84 Screenrights stated that the exclusion of transmissions over the internet from the
definition of broadcast creates ‘an unnecessarily complicated distinction for educators’
and submitted that the scheme should be amended to ‘enable the copying of linear
television and radio transmissions over the internet’. This, it was suggested, might be
done by inserting an expanded definition of ‘broadcast’ into s 135A or by amending
s 135C, which already gives pt VA an extended operation.®

16.85 The Society of University Lawyers submitted that pt VA is not adequate or
appropriate in the digital environment because it excludes ‘internet transmissions or
internet-only content uploaded by television or radio broadcasters’, despite the fact that
such content, and the use of tablets rather than television, are becoming more
common.®®

16.86 The ALRC proposes the repeal of the pt VA statutory licensing scheme, because
voluntary licences appear to be more efficient and better suited to a digital age.®’
However, if pt VA is not repealed, the ALRC proposes that, like other exceptions
discussed above, the scheme should be amended to apply to the transmission of
television or radio programs using the internet.

Overseas models

16.87 Copyright laws in some other jurisdictions recognise free-use and remunerated
exceptions that apply to internet transmissions. As discussed above, the United States
operates a statutory licensing scheme covering internet radio services.

16.88 In New Zealand, under the Copyright Act 1994 (NZ), a number of copyright
exceptions, similar to the broadcast exceptions, refer to ‘communication’ or a
‘communications work’. This is defined as “a transmission of sounds, visual images, or
other information, or a combination of any of these, for reception by members of the

63 Copyright Advisory Group—Schools, Submission 231.

64 Ibid. See also Copyright Advisory Group—TAFE, Submission 230.
65 Screenrights, Submission 215.

66 Society of University Lawyers, Submission 158.

67 See Ch 6. In Ch 13, the ALRC also proposes the repeal of s 200.
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public, and includes a broadcast or a cable programme’.®® A communications work,
unlike the concept of a broadcast in Australian copyright law, appears to apply to
transmissions using the internet.

16.89 For example, the New Zealand Act provides an exception in relation to the
incidental recording of works, sound recordings or films for purposes of
communication.®® This is the equivalent of the reproduction for broadcasting
provisions contained in ss47, 70 and 107 of the Australian Act, but extends to
facilitating internet transmission. The New Zealand Act also provides an exception in
relation to the copying and communication of ‘communication works’ for educational
purposes,” an equivalent of the pt VA scheme under the Australian Act,” but which
extends to internet transmission more broadly.

16.90 However, some other exceptions in the New Zealand Act remain restricted in
their application to broadcast and cable transmission. For example, the New Zealand
Act provides an exception for the free public playing or showing of a broadcast or
cable program, which does not extend to internet transmissions.

16.91 In the United Kingdom, under the Copyright, Designs and Patents Act 1988
(UK), copyright exceptions similar to those discussed in this chapter, still apply only to
broadcasts—defined as including only ‘wireless telegraphy’—or ‘cable
programmes’.”

The scope of amended exceptions

16.92 The ALRC proposes that the broadcast exceptions should be extended to apply
to other forms of communication to the public, including internet transmissions. The
intention of such a reform would be to promote fair access to and wide dissemination
of content (Principle 3) through providing rules that are technologically neutral
(Principle 4).™

16.93 The way in which reform should be implemented in practice, without
unintended consequences, is a matter of some complexity. The ALRC would welcome
further comment.

16.94 If the definition of broadcast is to be changed for the purposes of copyright
exceptions, one obvious starting point seems to be the concept of ‘communication to

68 Copyright Act 1994 (NZ) s 2 definition of ‘communication work’, introduced by the Copyright (New
Technologies) Amendment Act 2008 (NZ).

69 Ibid s 85.
70 Ibid s 48.
71 Although it provides a free-use exception where voluntary licensing is not available, rather than for a

statutory licensing scheme.

72 Copyright Act 1994 (NZ) s 87.

73 Copyright, Designs and Patents Act 1988 (UK) s 6. See, eg, Copyright, Designs and Patents Act 1988
(UK) s 31 (Incidental inclusion of copyright material); s 32 (Things done for purposes of instruction or
examination); s34 (Performing, playing or showing work in course of activities of educational
establishment).

74 See Ch 2.
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the public’.” Copyright in relation to original works includes the exclusive right to
‘communicate the work to the public’™ and, in relation to television and sound
broadcasts, includes the exclusive right to ‘re-broadcast it or communicate it to the
public otherwise than by broadcasting it’."’

16.95 ‘Communicate’ is defined as to ‘make available online or electronically transmit
(whether over a path, or a combination of paths, provided by a material substance or
otherwise) a work or other subject-matter including a performance or live performance
within the meaning of this Act’.”® Ricketson and Creswell describe this definition as
having two branches:

passive and active, that reflect both ‘pull’ (interactive) and ‘push’ technologies:
making available online (passive); and transmitting electronically by wire and/or
wireless media (active).”

16.96 The broadcast exceptions are not, however, intended to extend to all content
communicated to the public, such as content simply made available on demand. The
existing scope of a broadcasting service excludes not only a service that makes
available television and radio programs using the internet, but also ‘a service that
makes programs available on demand on a point-to-point basis’.%

16.97 As discussed above, the scope of some broadcast exceptions may reflect the
special characteristics of broadcasts. Some exceptions may, therefore, need to be
extended only to the online equivalent of television programs or radio programs.® That
may also mean that the scope of some exceptions—for example, s 199(1)—may need
to be restricted to internet transmissions that are ‘streamed’ or in the traditional ‘linear’
form of broadcasting, rather than provided ‘on demand’. Such a restriction may not be
appropriate, however, for the pt VA statutory licensing scheme (should it remain) as a
broader range of online content may need to be included. Another alternative is to
extend some broadcast exceptions only to content made available online by a free-to-
air broadcaster, as is presently the case under pt VA.

16.98 The distinctions between linear and on-demand transmissions is a matter of
some complexity, given changing business models. For example, one of the reasons for
distinguishing between linear and on-demand internet transmission is that the linear
communications are more like broadcasting to a mass public, and on-demand
communications are more of a substitute for the purchase of personal copies of content.
However, some services, including internet ‘radio’ services like Pandora, can be
personalised to reflect the musical preferences of an individual. This kind of service,

75 For example, in setting out the nature of copyright in broadcasts: Copyright Act 1968 (Cth) s 87.
76 Ibid s 31(1)(a)(iv), (b)(iii).

77 Ibid s 87(c).

78 Ibid s 10.

79 Thomson Reuters, The Law of Intellectual Property: Copyright, Designs and Confidential Information,
[9.415]

80 Broadcasting Services Act 1992 (Cth) s 6, definition of ‘broadcasting service’, para (b).

81 The ALRC uses the phrases ‘television program’ and ‘radio program’ in the absence of popularly

understood, media-neutral alternative phrases.
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although linear in a sense, is also personalised and able to act as a substitute for a
personal music collection.

16.99 The ALRC’s proposals will require further iteration in the final Report of this
Inquiry in response to stakeholder feedback, and to be consistent with
recommendations made in other areas.

16.100 Some of the broadcast exceptions, notably ss 45, 67 and 200(2), may be
repealed as unnecessary—if a fair use exception is introduced. If the pt VA licensing
scheme is removed, issues raised in relation to the definition of broadcast in that
context would no longer be relevant.

16.101 The broadcast exceptions also raise issues that are not directly related to
broadcasting but might be dealt with as part of the reform process. For example, it is
not clear, in relation to s 199, why copyright in sound recordings, films and literary or
dramatic works is covered, but not other subject matter, such as the script of a film.
Arguably, s 199(2) and (3) should be amalgamated and the coverage of s 199 extended
to all underlying copyright.

Proposal 16-1  The Copyright Act should be amended to ensure that the
following exceptions (the ‘broadcast exceptions’), to the extent these exceptions
are retained, also apply to the transmission of television or radio programs using
the internet:

(@) s 45—broadcast of extracts of works;

(b) ss 47,70 and 107—reproduction for broadcasting;

(¢) s47A—sound broadcasting by holders of a print disability radio licence;
(d) s 67—incidental broadcast of artistic works;

(e) s 109—broadcasting of sound recordings;

(f) s 135ZT—nbhroadcasts for persons with an intellectual disability;

(9) s 199—reception of broadcasts;

(h) s 200—use of broadcasts for educational purposes; and

(i)  pt VA—copying of broadcasts by educational institutions.

Question 16-1  How should such amendments be framed, generally, or in
relation to specific broadcast exceptions? For example, should:

(@) the scope of the broadcast exceptions be extended only to the internet
equivalent of television and radio programs?

(b)  ‘on demand’ programs continue to be excluded from the scope of the
broadcast exceptions, or only in the case of some exceptions?

(c)  the scope of some broadcast exceptions be extended only to content made
available by free-to-air broadcasters using the internet?
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Proposal 16-2 If fair use is enacted, the broadcast exceptions in ss 45 and
67 of the Copyright Act should be repealed.

The remuneration caps

16.102 A related issue concerning the operation of the s 109 statutory licensing
scheme for the broadcasting of published sound recordings concerns remuneration
caps. Section 152 of the Copyright Act provides caps on the remuneration that may be
ordered by the Copyright Tribunal for the radio broadcasting of published sound
recordings.

16.103  Section 152(8) provides that, in making orders for equitable remuneration the
Copyright Tribunal may not award more than one per cent of the gross earnings of a
commercial or community radio broadcaster (the one per cent cap).®* The one per cent
cap has been controversial and subject to court challenge.®®

16.104 The ABC is subject to a different cap under s 152(11), which provides that
remuneration is limited to the sum of 0.5 cents per head of the Australian population
(the ABC cap).

16.105 In 2000, the Intellectual Property and Competition Review Committee
(Ergas Committee), chaired by Mr Henry Ergas, recommended that the one per cent
cap be abolished ‘to achieve competitive neutrality and remove unnecessary
impediments to the functioning of markets on a commercial basis’.?* This
recommendation was supported by arguments that the one per cent cap lacks policy
justification and distorts the sound recordings market.®> A previous review reached
similar conclusions.®

16.106 The Ergas Committee accepted that the cap was originally implemented, in
1969, to ease the burden imposed on the radio broadcasting industry by payments for
the broadcasting of sound recordings. It noted that, since then, the economic
circumstances of the commercial radio industry had evolved, and concluded:

82 Copyright Act 1968 (Cth) s 152(8).

83 See, eg, Australian Government Attorney-General’s Department, Review of the One per cent Cap on
Licence Fees Paid to Copyright Owners for Playing Sound Recordings on the Radio, Discussion Paper
(2005); Phonographic Performance Company of Australia Limited v Commonwealth of Australia (2012)

286 ALR 61.

84 Intellectual Property and Competition Review Committee, Review of Intellectual Property Legislation
under the Competition Principles Agreement (2000), 14, 114-116.

85 Ibid, 14, 114-116.

86 S Simpson, Review of Australian Copyright Collecting Societies—A Report to a Working Group of the
Australian Cultural Development Office and the Attorney General’s Department (1995), 119. See also
Australian Government Attorney-General’s Department, Review of the One per cent Cap on Licence Fees
Paid to Copyright Owners for Playing Sound Recordings on the Radio, Discussion Paper (2005).
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No public policy purpose is served by this preference, which may distort competition
(for example, between commercial radio and diffusion over ‘Internet radios’ of sound
recordings), resource use, and income distribution.®’

16.107  The Ergas Committee recommended the retention of s 152(11), on the basis
that the ABC is not a commercial competitor in the relevant markets, and there is a
clear public interest in its operation as a budget-funded national broadcaster.®®

16.108 In 2001, the Government rejected the Ergas Committee’s recommendation to
repeal the one per cent cap. Ricketson and Creswell state that it can be assumed that the
one per cent cap issue:

became a bargaining chip in the extensive review and negotiations that the
government was undertaking at the time with regard to a whole range of policy issues
concerning the regulation of the broadcasting industry, including cross-media
ownership, digital broadcasting and the like.%

16.109 In 2006, the then Attorney-General, the Hon Philip Ruddock MP, indicated
that repeal of the cap had been approved, as part of what became the Copyright
Amendment Act, but this did not eventuate.*

16.110 In response to this Inquiry, the PPCA submitted that both caps should be
repealed because the caps:

o distort the market in various ways—including by subsidising the radio industry;

) are out of date—given that the financial and other circumstances of the radio
industry are very different from the late 1960s;

o reduce economic efficiency and lack equity—including by creating non market-
based incentives for broadcasters in relation to increasing music use at the
expense of non-music formats;

o are not necessary—qgiven that the Copyright Tribunal independently assesses
fees for statutory licence schemes;

o are inflexible and arbitrary—as the levels at which the caps are set are not linked
to an economic assessment of the value of the licence;

o are anomalous—because the Copyright Act contains no other statutory caps,
other jurisdictions do not cap licence fees, and the cap is inconsistent with
Australian competition policy;

87 Intellectual Property and Competition Review Committee, Review of Intellectual Property Legislation
under the Competition Principles Agreement (2000), 115.

88 Ibid, 116.

89 Thomson Reuters, The Law of Intellectual Property: Copyright, Designs and Confidential Information,
[12.258].

90 Ricketson and Creswell state: ‘One is left with the impression that effective lobbying by the radio

broadcasters may have weakened the government’s resolve to go through with its announced decision’:
Ibid, [12.258].
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o may not comply with Australia’s international treaty obligations—in particular,
the rgguirement under the Rome Convention for equitable remuneration to be
paid.

16.111 The PPCA argued that removing the caps would bring benefits to the sound
recording industry and Australian recording artists, through increased income and, in
turn, provide a greater economic incentive for creativity and investment and enhance
cultural opportunities.*

16.112  The remuneration caps are an important element of the statutory licensing
scheme provided by s 109 and clearly fall within the Terms of Reference of this
Inquiry. There appears to be a strong case for repeal of the one per cent cap. Further,
the ABC cap may not be the most appropriate way to support the funding of the
national broadcaster.

16.113  While these issues were not raised explicitly in the Issues Paper, the ALRC
is interested in further comment on whether either or both of the remuneration caps in
s 152 of the Copyright Act should be repealed.

Voluntary licensing of sound recordings

16.114 The ALRC proposes the repeal of the statutory licences for educational and
other institutions in pts VA and VB of the Copyright Act. If these proposals were
implemented, issues raised in relation to the definition of broadcast in the context of
pt VA would no longer be relevant, to the extent that such uses are involved.

16.115 A similar possibility arises in relation to the s 109 licensing scheme for the
broadcasting of sound recordings—that is, to repeal the scheme and leave licences to
be negotiated voluntarily. While this issue was not raised explicitly in the Issues Paper,
the ALRC is interested in comment on whether there is any reason to retain a
compulsory licensing scheme for the broadcast of published sound recordings.

16.116  Broadcasters usually require licences from two sources to broadcast a sound
recording—one relating to copyright in the sound recording (available under s 109);
and another relating to copyright in the work recorded. Voluntary licensing appears to
operate effectively in respect of the latter. Broadcasting and public performance rights
of composers, lyricists and music publishers are administered by the Australasian
Performing Right Association, outside s 109.

16.117 In New Zealand, music licensing is conducted without any recourse to a
statutory licensing scheme. If this approach were taken, issues concerning the
application of the licensing scheme to internet transmission of television or radio
programs, and concerns about remuneration caps, would no longer be relevant.

91 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations, 26 October 1962, ATS 29 (entered into force on 18 May 1964), art 12.
92 PPCA, Submission 240.
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Question 16-2  Section 152 of the Copyright Act provides caps on the
remuneration that may be ordered by the Copyright Tribunal for the radio
broadcasting of published sound recordings. Should the Copyright Act be
amended to repeal the one per cent cap under s 152(8) or the ABC cap under
s 152(11), or both?

Question 16-3  Should the compulsory licensing scheme for the
broadcasting of published sound recordings in s 109 of the Copyright Act be
repealed and licences negotiated voluntarily?
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